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Section 1. General.

1.01. Type cof Regulations -- The regulations are Ylegislia-

ture rules" as defined in West Virginia 2A-1-2(4) (1982).
1.02. BScope -- These regulations explain and clarify the West
Virginia business and occupation tax, West Virginia Ccode
§ 11-13-1 et. seq. WU, (/e & H~1p-5(5)
1.03. Authority ~- These T tions  are issued under
authority of West Virginia Code § 11-10-5(

1.04. Effective Date -- These regulatiocns became effective on

Suly 1, 1974.

1.05. Filing Date -- These regulations were promulgated on

June 1, 1974 and filed on QJune 1, 1674./in the office of +the

Secretary of State. In compliance with West Virginia Code

§ 28A-2-5 (1982), these regulaticns were refiled with the Secre-
tary of State on December 29, 1982.

gulaticns mady be cited as W. Va.
§

1.06. Citation. == These

Leg. Reg. (B0OT) 11-10, sSeries XIII, , rage

(1974).
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Section la.01

Saction la. Definitions

-

la.01l. For purposes of these rules and regulations, the
following terms are hereby defined.

{a) The +term "person" or the term ‘'company', herein used
interchangeably, includes any iIndividual, £firm, partnership,
co=~partnership, Joint adventure, association, corpeoration, trust,
or any other group or combination acting as a unit, and the
plural as well as the singular number, unless the intention *o
give a more limited meaning is disclosed by the context.

(b} "Tax year! or U"taxable vear" means either the calendar.
year or the taxpayver's fiscal year when permission i1s obtained
from the Tax Commissioner to¢ use the fisgal wyear as the tax
period in lieu of the calendar year. II a taxpayer desires to
employ & tax wyvear other than the calendar year, he must reguest,
in writing, permission from the Tax Department. |

(¢) ‘'Taxpayver" means any person liable for any tax here-
under. ~—° C ol o~

(d) ‘Ysale!", "salesg" or '"gelling! includes any transfer cof
the.ownership of, or title to, pfoperﬁf, whethar for money or in
exchange for other property. When property is exchanged for other
property raﬁher than fé;;money, the taxﬁayer must place a value
on -the property recsived and zreport the same for business and
occupation tax purpcses as 1f money were received.

(e) The term "sale price' means the consideration, whether

money, crediis, price, or other property expressed in the terms

i
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{

of monev, pald or_delivered by a buyer to a seller, all WithoutA_
any deduction, ¢n account of the cost of tangible property sold,
the cost of materials used, 1abor‘ cests, interest, discount,
delivery coét, taxes or any other expenses whatsoever paid or
accrued, and without any deduction on account of losses.

(£ The term Ygross proceeds of sales" means the value
proceeding or accruing from the sale of tangible property without

any deduction on account. of cost of property sold, the cost of

materials used, labor costs, interest, discount paid, delivery
cost, taxes, or .any other expense whatscever paild or accrued and
without any deduction on account of losses.

(g) "Gross income" means all income from whatever source

derived, unless excluded. by law. Gross i1ncome shall include
income realized in any form, whether in money, property, or
services. GCross income means . the gress receipts of the taxpayer,
other than a banking e¢r finmanciel business, received as compensa-
ticn for personal services and the gross receipts of the taxpayer
derived from trade, business, commerce or sales and the walue
pﬁo’ceeding or accruing from 7_7‘;1’;3,sféié_ﬁof-ta_r_;gible“ iﬁro_perty (real
or personal), or service, or both. Gross income includes all
receipis by the reason cf the investment of the capital of the
business ‘engaged in and shall include rents, royalties, fees,
reimbursed costs or expenses or dther emolIuments however desig-

nated. Gross income includes all interest, carrying chaxges,

"
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taxpayer from repetitive carrying of accounts, in the regqular

course and conduct of his business, and extension of credit in

connection with the sale of any tangible personal preperty or

service,

(1)

(2)

(3)

(4)

If services or property are paid for other than in
money, the fair market value of the property or
service taken in payment must be included in gross
income.

No deduction shall be allowed against gross income

for the cost of property scld, the cost of materi-

als used, labocr costs, taxes, rovalties paid in
cash or in kind or otherwise, interest or discount
paid or any other expense whatsoever.

For the definition of gross income of a banking or

financial business, see section 2k.02 of these

rules and regulaticns.

Examples of gross income are:

(A) A constructicn company, which desires to
"pﬁrchaée a piéce of heavy eguipment, does not
have avalilable capital to make such purchase
and, fherefore, transfers title toc a parcel
cf real estate to the heavy egquipment dealer
in return for the piece of heavy eguipment.
The fair market wvalue of the rezl estate

received by the heavy eguipment dealer will
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be included in the dealer's gross income for
purposes of the éusiness and occupation tax.
An indicator as to the value cf +the real
estate reéeived,by the dealer would}be the
price of the heavy eguipment if it has been
purchased for cash. This indicator does not
conclusively establish the amcunt of gross
receipts which inured to the dealer. If the
article (real estate) raceived has a greater
value than the article (heavy equipment)
exchanged, then it is necessary that the
dealer report the greater wvalue for business
and occupaticn tax purposes.

A person iIn the business of selling and
servicing. home appliances has inceome for the
taxable year in the following manner:
$97,000 from the retail sale cof aprliances;
$13,000 received from servicing and repairing
appliances; and $10,000 received from the
rental of a building. Even though the rental
income is not directly related to the busi-
ness of selling and servicing home appli-
ances, 1t 1s an item” of gress income as
defined Dby the business and occupation tex

law. All three are items of gross income

(8}
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which the taxpayer must report on his busi-
ness and occupation tax return. Each item of
gross 1ncome must be reported under its
proper business classification.

B agrees to construct an apartment building
for R. The contract entered into by the
parties stipulates that B's remuneration
shall be his costs plus twenty percent (20%)
therecf. . B constructs said building and his
costs aggregate $150,000 for which R makes
reimbursement to B. B receives also $30,000
from R as his 20% of costs as stipulated by
the contract. "On his business and occupation
tax return, B will reporﬁ, as gross inccme,
$180,000. B will receive no deduction

against gross income for mcnies received as

‘reimbursed costs or expenses.

M, who is in the business cf drilling for and

producing natural gas and oil, agrees with L,

a landowner, to sink a well on L's land. The

parties agree that if gas or oil is dis-

-

cevered, L will be entitled to a one-eighth
rovalty therefrom, either in cash or in kind
at L's option.  The well is successful and L

decides to accept, in payment {as his one-

t
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eighth rovalty) froem M, 2,000 barrels of oil

and $35,000 in cash. N, on his business and
occupation tax réturn, must repcrt the entire
QIOSS income recelived from the production of
0il and is not allowed a deduction therefrom
for either the reyalty pazid in cash or in
kind to L. M must also place a value on the
2,000 barrels of o0il paid L as a royalty and
report said value for purposes of this tax.
(h) The terms 'gross income! and “gross proceeds of salest
shall not include cash. discounts allowed and taken on sales.

When a contract of sale is made subject to cancellation at the

option of one of the parties to revision in the event goods sold

are defective or if the sale is made subject to discount upon
cash payment, the gross prdceeds actually derived from the con-
tract and the selling price are determined by the transaction as

finally completed. The selling price of a service or article of

preperty does not include the amcunt of bona fide cash discount

actually taken by the purchaser and the amount of such discount
may be deducted £from gross procéeds of sales providing such
amount has been included in the gross amount column con the busi-
ness and occupation tax return.

(1) Cash discount deductions will ke allowed under the

3/ production and manufacituring classificaticns only

“é? when the .value of the products is determined from

the gross proceeds of sales.

s
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(2) The cost  to the retailer of business stimulants
and promoitions are no% considered cash discounts;
nor is the wvalue of such stimulants and promotions
cash discounts. The expense incurred by the mer-
chant in purchasing and distributing such items is
a cost of deing business and is not deductible cor
excludible frem gross incdme or gross proceeds of
sales.

(3) X, a retail grocer, to stimulate business, pur-
chases <tTrading stamps and dispenses the sane,
based upon the amount of each individual order, to
his customers. In preparing his business and

- - ~ cccupation tax return, X ‘is "not permitted to
deduct the cost or value of the <trading stamps
from his gross proceeds of sales to arrive at his
taxable income.

(1} The terms "gross income" and Ygress proceeds of sales"
shall not include the proceseds of sale of goods, ware or mer-
chandise returned by the customers when the g£ale price is
refunded either in cash or by credit.

(1) Wwhen sales are made either upon approval or upen a
sale and return basis, and the purchaser returns
the property purchased and the entire selling
price is refunded or credited tc the purchaser,

the vendor may deduct an amount sgual to tThe

Tage ¢
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selling price from gross proceeds of sales in com=-

puting tax Iiability, if the gross inceocme from
sald sale has been previcusly reported cr entered
in the gross amount column con the busziness and

cccupation tax return.

{j) The terms "gross income! and "gross proceeds of sales!

shall not iInclude the amount allowed as trade-in value for any

article accepted as part payment for anv article sold.

(1)

This particular situation is prevalent in the
autcmeobile business. For example, X sells Y a new
autoﬁbbiiéugfgfiiéé{ébb: :VIn; igymeﬁt: £§i‘ the new
automobile, X accepts $2,500 in cash and also

accepts Y's used automobile which has a trade-in

value of $700. X must report, on his business and

occupation tax return, the amount o¢f 52,500 as
gross income. When X sells the used automobile,
the amount received from szid sale will also be

subject to business and occupaticn tax.

(k) The terms 'gross income” and '"gross proceeds of sales!
g

shall not include excdise taXes imposed by the State of West

Virginia.

(1)

Excise taxes imposed by the State of West Virginia
are not to be included in gross income to deter=-
mine the amount of business and occupation tax

payable. For purpocses of this deduction or exclu-

Pzge 1C
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sion from gross income, the following constitute
West Virginia excise'taxes: gasoline tax, diesel
fuel tax, cigarette tax, beer barrel tax and soft
drink tax.

Exclusions or deductions from gross income for
West Virginia excise tazes will be disallowed
unless the taxpaver provides necessary information
on his annual business and occupation tax return
te support the claimed deduction. On his taﬁ
return, the tazpaver claiming this exclusion or
deduction must itemize the guantity of gasoline,
diesel fuel, cigarettes, beer and soft drinks
sold. Adequate records must Dbe maintained to
properly establish the deductions claimed.

The annual business and 6ccupation tax return
provides a column for subtracting the State excise
tax deduction from gross proceeds of sales and
provides a schedule, on the reverse side, for the
itemization of gaid.deduction. (See the illustra-
tive example in § 12.01(k) of these rules and

regulations.)

(k) The terms '"gress income' and "gross proceeds of sales®

shall not include certain excise taxes Imposed by the United

tates of America,
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(1) 2All excise taxes levied by the federal govérnment‘
are not deductible frém gress income cor from gross
preceeds of sales. fhe test as to whether or noct
a particular federél excise tax is to included in
or excluded from gross income for business and
cccupation tax purposes is whether the particular
excise tax 1s a tax on the manufacturing process
or a teax which attaches at the time of sale andé
not before. Therefore, to qualify as a deductien

rom gross income, the burden of said tax must
rest uﬁon the conéumér. |

(2) Federal excise taxes which are taxes upon the

process of manufacturing are not deductible or
excludible from gross income or gross proceeds of
sales for business and occupation tax purposes.
This includes, but i1s not limited to, federal
excise taxes on alcchel and distilled spirits,

tobaccos, cilgars, cigarettes, matches, automo-

biles, fireg,-éfucéteré.

(3) Federal excise taxes which are taxes upon the
consumer and which are held in trust by the vender
as agent  for the federal government may be
deducted from gross income “or gross proceeds of
sales 1n determining the amocunt of business and

occupation tax liability. This includes federal

Tage 12
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excise taxes paid on gascline, diesel fuel and
lubricants. ’

Persons claiming deductions for federal excise
taxXes must itemize on the annual business and
cccupation tax from and provide necessary informa-
tion teo support said deduction. Deductions
claimed for federal excise +taxes will be dis-
aliowed in those cases where the taxpayer fails to
provide an itemization.

An example pertaining to state and federal excise
taxes is presented below:

John Doe cowns and operates a service
station. During the calendar vyear 1972, he
sold, at retail, gaseline, o¢il, cigars,
“cigarettes, and soft drinks. Eis retail sales
for the taxable year ftotaled $157,000 and his
service income from repaziring and washing of

automobiles totaled $23,000.

The taxpayer must report and pay tax under two (2)

- business classifications, retail and service. He

is allowed arééduction from gross iﬁcome, reported
under the retail classification on the tax fornm,
for State excise taxes on cigarettes, soft drinks
and powders and gasoline. The taxpaver is also

permitted a deduction for federal excise taxes on
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gasoline and oil. No deduction is permitted for
the federal excise tax on cigars and cigarettes.

(See the o ;-:

manner in prep afe for this example.)

hereto as to the proper

s yan
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(1) The terms 'gross income" or "'gross proceeds of sa.‘Les‘.f
shail nct include mcnev or other préperty received or held bv a
professional perscn for the sole use and benefit of a client or
ancther perscn or money received by the taxpaver on behalf of a
bank or other financial institution for the repayment of a debt
of ancther. The manner in which the attorney keeps his books and
recrods must clearly and properly reflect this situation. Meney
or property received for the benefit of a client should be
credited to a trustee or escrow account so that the State's tax
examiners do not credit and include said funds in the trustee's
gross income. For example, X, an attormey, institutes suit on
behalf of a client and receives a favorable verdict. As a result
thereof,~+the defendant, rather than making restitution directly
to the plaintiff, payvs the amount of the verdict to X. Therefore,
X has received money for the benefit ¢f a client and said amount
shall not constitute gross income to X. X, the attorney, will
include in gross income for business and occupation tax purposes
only his fee.

. {m) The business and occupation tax act imposes taxes upon
perscens engaged in business. The term "business" shall include
all activities engaged in or cﬁused to be engaged in with the
object of gain or eccnomic benefit, either direct or indirect,
The term ‘"business" shall include the éroduction, cof natural
rescurces or manufactured products which are used or consumed by
the producer or manufacturer. And said term shall also include
the activities of a banking business or financial organization.

Page 17
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(1) In determining whether a business is engaged in
for "direct or indireét econonic gain or benefit",
the lack of profit éuffered in said activity is
not relevant; nor is it material that the business
was engaged 1n without profit as the primary
motivation. In order to further clarify +this
situation, two examples are presented below.

(A) The D E Company provides, for employee use, a
cafeteria in the basement of itz office
building. The cost of operating the cafe-
teria,“fér a-y;ér, is Sil0,000 and the gross
income derived therefrom is $93,000. Even figi

though the cafeteria gp§;§§;9nh_;§flect§d a

loss for the taxable year, the gross amount
of income derived therefrom is subject, under
the retail classification, to business and
occupétion tax; fer the cafeteria business
was engaged in for indirect ecocnomic benefit
or gain. By providing”a direct benefit to
its employees, the company has incurred an
indirect benefit which places the operation
within the definition of "business" for the
purposes of this tax. -

(B) The D E Company decides to provide safety

equipment to its industrizl empliovees. It (N

Page 18
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decides to provide said eguipment at beleow
cest prices to iés employees; therefore, saigd
activity is engaged in without profit motiva-
tion. The gross amount received from the
sale of such equipment is subject to business
and occupatien tax; for the company receives
an indirect economic benefit by previding its
employees with such ecquipment. It can be
expected that emplovaes who. take advantage of
the safety egquipment will be safer, have less
loss of time accidents and will verform
bettér than previcusly.
"Business! shall not include a casual sale by a
person who 1is not engaged in +the business of
selling the type of property involved in such
casual sale. Sales are deemed to be casual or
isolated when made by a person who is not engaged
in the business of selling the type of property
ihvblved.- Eﬁamples réf césual sales are the
fellowing:
{A) Salé cf any property which is of a type not
regularly sold by the taxpaver; e.g., sale of
an automecbile or radic by a person engaged in

the business of plumbing.

Ly
m
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(B} Sale of household goods or personal effects
by a person who is not engaged in .the busi-

ness of selling; e.g., sale of used furniture

and a used automcbile by a retired indivi-.

dual.

(C) sSale of property by a person who is engaged
in a business but who is not engaged in the
business of selling; e.g., sale of a parcel
of realty by a doctor.

Persons who hold themselves out to the public as making sales at
retall or wholesale are deemed to be engaged in the business of
selling, and sales made by them of the type of property which
they hold themselves out as selling, are not casual sales even
though such sales are made infreguently.

(n) The term "banking business" or "financial organization®
shall mean any bank, banking association, trust company, indus-
trial loan company, small loan company or licensee, building and
loan assocciation, savings and loan association, finance company,
ihvestment company, investment broker or dealer, and any other
similar business organization at least ninety per centum of the
assets o¢f which consists of intangible perscnal property and at
least ninety per centum of the gross receipts of which consists
of dividends, interest and other charges dérived from the use of

money or credit.

Page 20




State Tax Department
Leg. Reg. 11-10
Series XIII

J Section la.01(o)
v,

WY

?p (¢) The term Yservice bgsiness or calling" shall includé

all activities engaged in by a person for other persons for a
censideration, “which invelve the rendering of a sexrvice as dis-
tinguished from the sale of tangible property.

qé' (1) This term shall include, but nct be limited to:

-

0 (A) Persons engaged in manufacturing, cempounding
or preparing for sale, profit or commercial
use, érticles, substances or commodities
which are owned by another person. A Company
manufacturers plastic toys on orders received
from B Company. B Company retains title to
and supplies the raw materials. The payment
received by A Company for manufacturing said
articles shall be reported under the service
classification on the business and occupation -
tax return. In this particular situation, B
Company is deemed to be the manufacturer.

(2} Persons acting as independent contractors in

- prdduciﬁé naturél-ieéource products owned by other
persons, as perscnal property, immediately after
the same éré'severed, extracted, reduced to pos-

-session and produced. For example, C owns a large
tract of standing timber and enters intec a con=
tract with D for the severance of the same. The

income received by D for severing C's timber must
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be reported under the service classification on
the business and occﬁpation,tax return. In this
particular situtatioﬁ, C 1s deemed to be +the
producer of the natural resource product.

The repetitive carrying of accounts, in the regu-
lar course and conduct of business, and extension
of credit in. connection with the sale of any

tangible personal property or service, exXcept as

Lo persons engaged in banking and other financial

businesses. For example, the E F Furniture

-Company sells furniture with a retail price of

$300 to an individual and agrees to allow the
purchaser to make time payments on the account.
For carrying the account, the seller stipulates a
charge of one percent per month on the unpaid
balance of said account. At the end of six
months, the purchaser has paid his account in full
and. the seller has received $210 therefrom.
Therefcre, the addiggaﬁal $i0 ;ver aﬁd above the
sale price of ‘the furniture must be reported by
the seller under the service classification on the
business and occupation tax return; for <the $10
was received for providing £ service rather than

for the sale of merchandise.
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(4) The term ¥Yservice business or calling" shall nof

-

include the services rendered by an employee to

his employer. The business and cccupaticon tax law

imposes taXes upcn persons engaged in business but

nct upon persons acting solely in the capacity of

employees or servants. .

(&)

The guestion of whether a person is engaged
in business or is acting in the capacity of
an employee is dependent upon the facts in
each case. The following rules may be
accepted as a guide but are not necessarily
controlling in individual cases. In cases of

doubt, all of the facts should be submitted

‘to the Tax Department for a specific ruling.

An employee or servant is an individual whose
entire compensation is fixed at a <certain
rate per day, week or month, or at a certain

percentage of the business cbtained by such

- employee or servant, payable in all events;

one who has no direct interest in the income
or profits of the business other than a wage
or commission; one who has no liability for
the expenses of maintzining an office or
place of business unless regquired +o by

reascon of employment, for cther overhead or

i
m
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for compensation”of employees; one who has no
liability for losses or indebtedness incurred
in conduction of the business; one whose
conduct with respect to services rendered,
obtaining of, or transacting business, is
supervised or controlled by the empleoyer., 2
corporation, joint adventure, or any group of
individuals acting as a unit, is not an
employee or servant.

(C) Persons whe furnish equipment on a rental

basis and also furnish operators therefore,

are presumed to be engaging in business. and

net to be employees or servants. Likewise,
persons .who furnish materials and the labor
necessary in the placing or fabricating
thereof are also presumed to be engaging in
business and not to be employees or servants.
The burden of proof will be upon such persons
t¢ show otherw;se.

(D) The fact that a perscn is construed to be an
employee under the preovisions of the State
Unenployment Compensation Law or the Federal
Sccial Security Act, does not conclusively

. estabiish such person as an emplovee within
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the provisions of the business and occupation
tax law. f

Persons regularly performing odd job carpen-
try, painting or paper hanging, plumbing,
bricklaying, electrical work, etc., for the
public generally are presumed to be engaging
in business. The burden of proof is upon
such persons to show otherwise. Here it is
immaterial whether the workman is paid by the
joeb, by the day or by the hour. It is likg-
wise immateriéi.that the workman may supply

labor only, any materials used being supplied

by the property owner.

‘A person engaging in business is generally

one who holds himself out to the public as
engaging in business either in respect to
dealing in real or personal property or in

respect to the rendition of services; one to

-whom gross income of the business inures; one

upen whom liability for losses lies or whe
bears the expenses of conducting a business;
one, -~ generally acting in an independent
capacity, whether or notf subject to immediate
control and supervision by a superior, or one
who acts as an emplover and has emplovees
subject to his contrcl ané supervision.
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. (p) "selling at wholesale' or '"wholesale sales" shall mean
and include: -
{(1) Sales of any tangible personal property for the

v purpose of resale in the form of tangible perscnal
property.

(2) Sales of machinery, supplies or materizls which
are to be directly consumed or used by the pur-
chaser in the conduct of any business or activity
which i1s subject tc the business and cccupation
tax or the annual tax on incomes of certain
carriers (West Virginia Code § 11-12a).

(3) Sales of any tangible personal property to the
United States of America, its agencies and instru-
mentalities or to the State of West Virginia, its
institutions or political subdivisiens.

Price and guantity are not relevant in determining wholesale

sales for business and occupation tax purposes. The fact that an

item is discounted or is sold in large guantities does not make a

transaction wholesale. It is the status and intenticn of the

customer of the vendor which determines whether the gross pro-

- ceeds received by the vendor from the sale are taxable under the

retail classification or the wholesale classification. For

example: R -

{(4) H, who owns and operates a furniture steore, is

going out of business and is therefore liguidatin
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his entire inventorvy. V, who is also a retaii
furniture dealer, pu;&hases part of E's inventory
for $20,000. E must report, on his business and
occupation tax return, $20,000 payment under +he
wholesale classification rather than the retail
classificatien; for V, a furniture dealer whose
activities are subject to the business and occupa-
tion tax law, purchased the stock for the purpose
of resale. In order that H's method of accounting
will reflect szid galemat wpolesale; it is neces-
sary that he receive and have on record a con-
sumers sales tax (West Virginia Code § 11-13)
exemption certificate. S$aid certificate, prepared
and signed by V, must certify that V is a merchant
who purchased tangible personal property for the
purpcse of resale. Of course, in this particular
situaticn, the exempticn certificate is not pri-
marily prepared and signed to assist E in deter-
mining taxable classification but to relieve =
from the responsibility for collecting and from
the responsibility of paying West Virginia
censumers sales tax on the purchase.

V alsc purchased (for $300) a cclor television set
from H. V¥V intends to make perscnal use of the

set; therefore, the amount of this sale nust be
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reported under the retail classification by E.
Inasmuch as the sale éf The televisicn set was not
a sale fer the purpose of resale, V will not
prepare a consumers sales tax exemption . certifi-
cate. B
(6) G, who owns and operates. a grocery store, occa-
sicnally makes sale of groceries to a State hospi-
tal .which .is near his place of business. These
sales are wholesale sales for business and occupa-
Tion tax purposes. All sales &f tangible perscnal
property made to the State; its institutions or
political subdivisions are sales at wholesale.
This would include sales to boards of education,
municipalities, counties, penal instituticns, et
cetera.

(g} The term "contracting" shall include the furnishing of
work, or both materials and work, in the fulfillment of a con-
tract for the constructicn, alteration, repair, decoration or
imﬁfoveméﬁt of 2 new or eﬁiéting_fﬁilding_or.étructure,ror any
part thereof. The term "contracting"! shall alsc include the
alteration improvement or develcpment of real Eroperty.

(1) A person performing any activity described in the
~ R preceding péragrapﬁ shéil fé?ort this gross income
therefroem under the contracting classification of

the business and occupation tax return ard shall
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receive no deduction from gross income on accounﬁ
¢f any expenses incur;edq All income derived from
said activity shall be reperted under +the con-
tracting classification, and the form of contract
entered into by the parties shall not be determi-
native of taxable classification.

The term Y"prime contractor! means a perscon engaged
in the business of performing for others, con-
tracts for the comstructing, repairing, decorating
or improving of new or existing buildings or other
structures under, upon or above real property,
either for the entire 'work or for a specific
portion thereof. o
The word "subcontractor" means a person engaged in
the Dbusiness .of performing a like or similar
service for persons other +than consumers, eilther
for the entire work or for a specific portion
thereof.

The terms "prime contractor" and "subcontractor!.
include persons performing labor and services in
respect to the moving of earth or clearing of
land, razing or moving of existing buildings or
structures even though such services may not be
done Iin connection with & contract invelving the
constructing, repairing, or altering of a new or

existing building or structure.
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The +term ‘'"buildings or structures" means and

-

includes, but is not limited to, everything arti-
ficially built up or composed of parts joined
together in some definite manner and attached to
real prdperty. It includes not only buildings in
the general and ordinary sense, but alsc tanks,
fences, conduits, culverts, railrcad tracks,
overhead and underground transmissiocn systems,
tunnels, monuments, retaining walls, bridges,
trestles, parking lots and pavement for foot or
vehicular traffic.

The term “contracting, zrepairing, decorating or
improvipgﬁ_of a new or existing building or struc-
Tture or any part thereof, in addition to its
ordinary meaning, includes the installing or
attaching of any article of tangible perscnal
property in or tc real property, whether or not

such personal property becomes a part of the

realty by virture of such installation.

The term "speculative builder" means and includes ocne

whe constructs improvements upon real property owned by him for

sale or rental. The gross income dJderived by the speculative

builder from the sale of real property upon Wwhich the speculative

pullder has constructed improvements shall be reported under the

retail classification on the business and occupation tax form.

The sales price is the measure c¢f the tax.

;
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Section 2. Imposition of Privilege Tax.

-

2.01. This is a tax for the act or privilege of engaging in

business activities. The tax is measured by the application of
rates against value of preducts, gross proceeds of sale or gross
income of the business, as the case may be.

(2) All perscns engaging in business activities in this
State are subject to. the business and occupation tax unless
specifically exempted Dby statute or by these rules and regula-
tions. (As to exemptions, see § 3.

(b) Certain cccupations and business activities are class-
ified, and such classifications are significant inasmuch as the
tax liability varies because of the different rates established
for,the;types of business activities engaged_in by the taxpaver.
The business activity usually determines the taxable classifica-
tion, and where different business activities are conducted, the
taxpaver is liable for tax under each taxable classification
involved. B

(c) The wvarious business classifications and tax rates
applicable thereto are presented below. . For a definitive treat-
méﬁt §f ~each particular busiﬁés; éiéssification, éee §§ 22
through 2k cf these rules and regulaticns.

Business Classifcations . - Rate of Tax

Production of ceoal - ' .Three and five-tenths percent

Limestone or sandstone guarried :
cr mined : Twe and two=-tenths percent
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Production of oil
Production of blast furnace
slag '

Production of natural gas, in
of the wvalue of 55,000

Production.of sand, gravel or
other mineral product not -
quarried or mined

Troduction of timber

Business Classification o

Production of other natural
resource productis

Manufacturing, compounding
cr preparing fcr sale

Selling at retail
Selling at wholesale
Street and interurban and
electric railwavs

Water companies

Electric light and power com-
ranies cn sales and demand
charges for domestic purposes

and commercial lighting

Business Classification

Electric light and power com-

" panies on sales and demand

charges for all other purposes

Natural gas companies

Tcll bridge companies

Section 2.01(c)

Four and thirty-four one-
hundredths percent -

Four and thirty-four one-
hundredths percent

Eight and sixty-three one-
hundredths percent

. Four and thirty-£four one-

hundredths percent
Twe and two~tenths percent

_ . rate of Tax

Two and eighty-six one-
hundredths percent

Eighty-eight one-hundredths of
one percent '

Fifty~-five ocne-~hundredths of
one percent

Twenty-seven one-hundredths of
one percent

One and four-tenths percent

Four and fcur-tenths percent

Five and seventy-two hundredths
percent

Rate of Tax

Four and twenty=-nine hun-
dredths percent
Fbur'and;?ﬁéﬁfflnine-hun-
dredths percent

Four and twenty-nine hun-

dredths percent

e}
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All other public service
or utility businesses

Contracting

If the contract Was enuered
into on or after July 1,
1965, and prior te April 1,
1971.

Contracting

If the contract was entered
inte on or -after April, 1,
1671,

Business Classifications

Amusements, dance hall,
skating rink, moving picture
theater, etc.

Service business or calling
not otherwise: SDec1f1cally
taxed ,

Rental of real or tangible
persconal property

Small lecan and industrizl loans
Such tax shall apply only to
gross lncome received prior to
April 1, 1971. As to the tax-
ation of gross incecme received
ty small lcan and industrial
loan businesses on and after
April 1, 1871, see §2k of
these rules and regulations.

BRanking and cther financial
businesses
Tax abplles to aTI income
received on and after
April 1, 1871.

Secticn 2.01(c)

Two and eighty-six hundredths
percent

-

Two percent

Two and two-tenths percent

Rate of Tax

Seventy-one one-hundredths of

ong percent

Cne and fifteen one-hundredths
percent

One and fifteen one-~hundredths
rercent

Cne and five one-hundredths
percent

One and fifteen one-hundredths

percent

H
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2.02. Determination of Values, General.

(a) The following rules for d;termining the taxable wvalue
of natural rescurce products or articles manufactured within the
State shall apply egqually to producers and manufacturers engaged
in such activities within the State. The values determined under
these rules will be uniformly applied in computing the taxes
imposed by the statute.

(b) The term "value of products!', includes the value of
by-products, and except as provided herein, shall be determined
by ¢gross proceeds of sales whether such sales are at wholesale or
at retail, tec which shall be added all subsidies and bonuses
received with respect to the preduction, manufacture, or sale
thereof. .Under the preoduction and manufacturing classifications
of the business and occupation  tax, the value of products
extracted or manufactured shall bhe determined by the gross
proceeds cf sales in every instance in which a bona fide sale of
products is made, and whether s0ld at wholesale or at retail.

{¢} If any person who is liazkle for any tax under the
préduction élaésifidationﬁléée'§l2A'5fifhése rules and regﬁla—

tions) or the manufacturing classification (see § 2B of these

" rules and regulations) ships or transports his products or any

part therecf out c¢f this State without making sale of such pro-
ducts, the value of the products in the "conditicn or form in
which they exist immediately before +transportation out of the

State shall be the basis for the assessment of the tax, except in

Lae]
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those instances in which ancother measure of the tax is expressly

-~

provided. . .

(d) In determining the wvalue of natural resources or man-
ufactured products delivered to purchasers, there may be deducted
from the gross proceeds of sales s¢ much thereof as the taxpayer
can show to be cutgoing freight charges from the peint at which
the chipment originates in this State to the point of delivery.
Freight charges, to be deductible, must actually be paid by the
manufactureér or producer. However, no deduction will be allowed
for expenses incur¥éd by the taxpayer through the use of his own

equipment in transporting items produced or manufactured.

2.03. Determination of Values, Manufacturing. -- There are
certain instances in which persons who manufacture, process oI
prepare products for sale are not readily able te determine the
value of said preoducts for'purposes of the business and occupa=- .
tion tax. In these instances, the following rules for determining
taxable value shall apply.

(z) Transportation outside the State without sale therecf.

If any perscn manufactures, compounds or prepares Ior sale,
wiﬁhin this. State, bproducts or articles which are shipped or
transported outside this State without making sale of such pro-
ducts or articles, the value of the products in the condition in
which they exist immediately before .transportation outside the
State shall be the basis for the assessment of tax imposed under

the manufacturing classification (see West Virginia Code

ty)
U
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§ 11-13-2b and § 2B of these rules and reculations) of the busi-

ness and occupation tax. law. Whenever the situation, as described

in the preceding sentence, arises, the taxpayer, tc determine the

value of said products for purposes of this tax, shall apply the

fellowing rules in the order stated.

(1)

(2)

The wvalue of such-products gshall be determined by
the actual gross proceeds of the subseguent sale
cf the products, whether such sale is at wholesale

or at retail, as if such sale had been made at the
time of shipment. This method shall apply énly if
the subsequent sale i1s made before the close of
the taxable year in which the products were maﬁu--
factured.

If there is no subsequent sale of such products
befcre the close of the taxable year, the taxpayer
shall determine the wvalue of such products by
applying the gross proceeds of other sales of
similar products c¢f l1ike ¢uality and character,

and in similar guantities by the taxpaver. If the
taxpayver has mads other szles of such ?roducts
during the taxable year, he must applf the averages
price received per unit on such sales in deter-
mining value under this subsection. If the tax-
paver employs the method of determination of value

as set forth in this suhssction, and when subse-
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Section 2.03(L)

guent sale of such products is made in a lateﬁ
yvear, the taxpayer shall use that sales price or
cost plus markup, whichever is higher, as the
value of such products manufactured in future
vears if no sale is made c¢f such products manufac=-
trured in future years.

In the zbsence of sales of similar procducts as a

guide to value, value may be determined upon a

cost basis. In such cases there shall be included .

every item of cost attributable to the particular
article manufactured, including direct and
indirect overhead costs. There shall be added tc
this total manufacturing cost the average markup
realized by the taxpayer on all prodﬁcts manufac=
tured. |

ported outside the State with sale thereof. if

any perscon manufactures, compounds or prepares for sale, within

this state, products or articles which are shipped or transported

cutside this State as a result of a bona fide szle c¢f such pro-

(1)

ducts or articles, the wvalue of such products or articles shall

. be determined in accordance with the following rules.

The actual greoss proceeds of such sale, whether
such sale was at retail or wholesale, tTo which
shall be added 2ll subsidies and bonuses recelved

with respect to the manufacture or sale of the

to
w
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preoduct, shall be the value of such product for‘

purposes of the busiﬁéss and occupaticn tax. The
full amcunt receivea from such sale shall be
reported under the manufacturing classification of
the business and occupation tax return.

In determining value as set forth and defined in
subsection (1) above, the taxpayer shall be per-
mitted to deduct from gross proceeds of sale the
amcunt actually paid by him %o transpert the
products outside the State, but no deduction will
be allowed for expenses incurred by him through
the use of his own equipment in transporting items
manufactured. |

to affiliates.’ In determining value in regard to

sales from cne

to another of affiliated companies or persons, or

1nder other circumstances where the relaticn between tThe vendor

and vendee 1s such that the gross proceeds from the sale are not

indicative of the true value of the subject matter of the sale,

the fcllowing rules . shall be applied in the order stated.

(1)

Whenever sales are made tc affiliates, the value
shall correspond tc the gross proceeds from the
sale of .similar products of 1like guality and
character and . in similar’ quantities Dbetween

persons of no common interest.

v/
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(2) 1If there are nc sales betwaen parties of no common
interest by which the'taxéayer may value his sales
to affiliates, the wvalue shall correspond to the
gross proceeds from sales by the taxpayer to
nonrelated purchasers of similar products of like
quality and character and in similar quantities
and shall include all subsidies and.bonuses.

(3) In the absence cof sales of similar products as a
guide to value, such value may be determined by a
cost basis. In such cases there shall be included
every item of cost attributable to the particular
article manufactured, including direct and indi=-
rect overhead costs. There shall be added to this

" "total manufacturing cost the average markup real-
ized by the taxpayver on all products manufactured,
compounded or prepared for szle.

(d) Manufactured products consumed bv <+he manufacturer.

(1) Whenever a person manufactures, compounds or
prepares final completed products, and such pro-
ducts are commercially consumed or used by such

person, a value must then be feported under the
manufacturing classification for purpcses of the
business and occupaticn tax. This is to effact
eguality of business and occupation tax liability

between manufacturers who sell their entire output

i
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and these who use all or a portion of their outpuﬁ
themselvés. In other words, the tax liability is
based upon the totél value of the manufactured
products, and it i1s immaterial that =a pbrtion or
the wheole c¢f the output may be used by the manu-

facturer and is not sold.

- The article or product manufactured by the tax-

payer and censumed in his business, tc be taxable
under the manufacturing classification of +the

business and occupation tax act, must be a final

'EBmpleteérﬁfédﬁct which is not subject to addi-

tional preparing, processing or compounding by the
same manufacturer.

In c¢ther words, a manufactured product which is
used to become a component part of another product
manufactured by the same manufacturer and which,
of course, loses its identity therein, 1is not
subject to the rule imposed by this subsection.
To illusﬁrate: Certain ;chémicél compounds are
manufactured or prepared and are cocnsumed by the
same manufacturer in the process of manufacturing
a completely new cor final completed chemical sub-
stance.  In this instance “the o¢originally manu-
factured chemical compound which is consumed in

and beccmes a part ¢f the new substance is not

d
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required to have a wvalue placed thereon for pur-
pose of this tax: fér tax 1s exacted therefrom
when a value 1s placed on the new substance.
Chemicals wused in processing include chemical
substances which are manufactured by the taxpaver
te unite with other chemical substances or which
precduce a chemical reacticn therewith, as con-
trasted with merely a physical change therein.

However, 1f 'a manufactured product which is to
become a component part of anocther product and
lose its identity therein is shipped outside the

State for additional precessing, a value must be

- placed on each product. _and reported under the

manufacturing classification. {For apportionment
of sales price of such article, see § 2B of these
rules. )’

A final completed product which is manufactured by
the taxpayer and used or consumed in his business
must have a value placed .thereon and must be
reported under the manufacturing classification
for taxz purposes. Such product would be one which
does not become a compenent part of another pre-
duct or one which does not lose its identity. To
illustrate: Saws, Jjigs, cutting tools, etc. that

are manufactured by a furniture manufacturer ar
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final completed products subject to tax. Partially

manufactured products’sold within or without the
State are final compléted products subject o this
tax. The tazpaver is relieved ZIrom placing a
vzlue on and repcrting for tax purpcses only those
preducts manufactured within West Virginia which
vecome component parts of other products within
west Virginia and lose their identity in the other
proéucts.

In those cases where a person partially or wholly
consumes or makes use of his final completed
manufactured, compounded’ OT prepared preducts, a
value must be placed on such products, in
sccordance with the following rules in the order
stated. . In all instances where products or
articles are consumed by the manufacturer and are
consumed at a point distant Zfrom the place of
manufacturing, no freight charges paid by the
manufacturer will be allowed as a deduction in
determining wvalue under these rules, unless
consideration has been given such charges in the
method by which the values were determined.

(3) The wvalue of the article consumed o used

shz1l be determined according to the selling
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price at the place of use or consumption of
similaxr producés of  1like gquality and
character.

(B) In the absence of sales of similar products
as a guide tc wvalue, wvalue shall be deter-
mined by apprlying to the consumed product the
average prices at which sales are made during
the taxable year to customers of the manufac-
turer.

{C) In the absence o¢f sales tc customers as za
guide te¢ value, such value may be determined

;.. upon & c¢ost basis, in which case there shall
'7 e included every item of cost attributable
to that particular article, including all
direct "and indirect .overhead costs and by
adding thereto the average markup realized by

the manufacturer on his products.

2.04. Determination of Values, Producticn ¢f Natural Re-

sources. .

(a) It is provided that under the production classification
cf the business and occupation tax law (see West Virginia Code
ch. 11, art. 13, sec. 2(z) and § of these rules and regu-
lations) the value of natural resource procducts prcduced shall be
determined by the gross proceeds of sales in every instance in

. which a bona fide sale of such precducts is made, and whether sold
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at wholesale or at retzil. In determining the wvalue of natural

resource products delivered to purcﬁasers, there may be deducted

from the gross proceeds of sales sco much therecf as the taxpayer

can. prove. to be actual outgoing freight charges (paid by him}

from the point at which the shipment originates in this State to
the point of delivery. However, no deduction is permitted for
expenses incurred by him through the use of his cwn eguipment in
transporting itéms produced.

(b) There are certain instances in which persons who pro-
duce natural resource products are not readily &ble to determine
the wvalue o¢f said products for purposes cf the business and
cccupation tax. In these instances the rules which follow are o
be applied. Whenever possible, and unless otherwise provided in
these rules, the value of natural rescurce products produced
within the State shall ke determined by the actual gross proceeds
derived from the sale thereof (whether at retail or at wholesale)

by the producer.

{¢) Transpecrtation outside the State without sale thereof.

If any person producés within this State natural resource pro-

ducts which are shipped or transported outside this State without
making sale of such products, the value of the natural rescurce
products in the condition in which they exist immediately befcre
transpertation ocutside the State shall bé the basis for the

zssessment of tax impesed under the production classificaticon of

S
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the business and occupaticon tax -law (see West Virginia Code
§ 11-13-2A of these rules and reguléfions). whenever the situa-
tion; as described in the preceding sentence, arises, the tax-
payer, to determine the value of his natural resource products
for purposes of this tax, shdll apply the following rules in the
crder stated.

(1) The value of such natural resocurce precducts shall
be determined by the actual gross proceeds of the
subseguent sale of the products, whether such sale
is a2t wholeszle or at retail, as i1f such sale had
been made at the time of shipment. This methocd
shall apply only if the subseguent sale is made
before the close of the taxable year in which the
natural resource products were produced.

(2) If there is no subsequent sale of such products
before the close of the taxable year, the taxpayer
shall determine the wvalue of such preducts by
aprlying the gross proceeds cof other sales of
similar producis of 1ike guality and character,
and in similar gquantities by the taxpayer. If the
taxpayer has made other sales of such products
during the.taxable year, he must apply the average
price received per unit on-such sales in deter-
mining wvalue under this subsection. If tThe tax-

paver emplovs the method of determination of value
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as set forth in this subsecticn, and when subse-

guent sale c¢f such éroducts is made in a later
year, the taxpayer shall.use that sales price or
cost plus markup, whichever i1s higher, as the
value c¢f such products manufactured 1in future
vears 1f no sale is made of such products manufac-
tured in future vears.

(3} In the absence ¢f sales of similar natural
resource products as a guide to value, value may
be determined upon a cost basis. In such cases

there shall be included every item of cost attri-
butable to the particular natural rescurce product
preduced, including direct and indirect overhead
cests. There shall be added to this total produc-
ticn cost the average markup realized by this
taxpayer on all natural rescurce products pro-
duced.

(dy Transpeortation outside the State with sale thereof,.

if‘any person severs, extracts, reduces to possession or produces
for sale, profit or commercial use, within this State, any
natural resource products which are shipped or transported out-
side this State as a result of a sale of such products, the value
of such natural rescurce products shall be “determined in accor-

dance with the following rules.
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(1) The actual gross proceeds of such sale, whether

such sale was at retail or at wholesale, to which

shall be added all subsidies and bonuses received
with réspéct to +the production or sale of the
product, shall be the value cf such preoduct for
purposes of the business and cccupation tax. The
£u4ll amount received from such sale shall be
reported. under the producticn classification on
she business and cccupation tax retur:m.
(2) In determining value as set forth and defined in.
subsection (1) above, the taxpayer shall be per-
. mitted to deduct frem gross proceeds of sale the
. | amount actually paid by him to transport the
products outside the Sstate, but no deduction will
be allowed for expenses incurred by him through
the wuse of his own eguipment in transporting

natural rescurces produced.

(e) sales to affiliates. in determining fvalue in regard
sales from Sne to ancother of affiliated companies or persons, Or
under other circumstances where the relationship between the

. vendor and vendee is such that the gross proceeds from the sale
are not indicative of the true value of the subject matter of the
sale, the following rules shall be applied in the crder stated.

(1) Wwhenever sales are made to affiliates, the value

. shall correspend to the gress procesds from the
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sale of .similar products of like quality and
character and in similar quantities between perxr-
gons of no ccmmon interest.

(2y 1If theré are no sales between parties of nc common
interest by which the taxpayer may value his sales
to affiliates, the wvalue shall correspcond to the
gross proceeds from sales by the taxpayer to
nonrelated purchasers o¢f similar products cf like
guality and character and in similar guantities
and shzll include all subsidies and bonuses.

(3} In +the zbsence o¢f sales of similar natural

resource products as a guide to value, such value

may be determined by a cost basis. In such cases
there shall be included every item of cost attri-
butable to the .particular natural resource product
produced, including direct and indirect overhead
costs. There shall be added to this total produc-
tion <cost the average markup realized by the
taxpayer on all natural resource products pro-
duced.

(f) ©Natural resource products consumed by the producer.

Whenever a person produces natural resource precducts, and such
products are commercially consumed or used by such person, a
value must be placed upon the consumed naturzl resource products.

This walue must then be reported undsr the production classi~
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fication for purposes of the business and occupation tax. In
cther woxrds, the tax liability is bésed upeon the total wvalue of
the produced natural resources, and it is immaterial that =z
portion or the whole of the output may be‘used by the producer
and 1is not sold. Whenever natural resource products produced
within- the State are used or consumed by the producer in his
business, whether within or without the State, the value of such
products shall be determined by the following rules in the order -
stated. In all instances where natural rescurces are consumed by
the preoducer at a peoint distant from the place of production, nc
freight charges paid by the prcducer will be zllowed as a deduc-
icn in determining value under these rules, unless due consider-
ation haé been given such changes in the method by which the
values were determined.

(1} The value of the natural resource product consumed
or used shall De determined according to the
selling price at the place of use or consumption
of similar products of like quality and chafacter
by other taxpayvers.

{2) In the absence of salés of similar natural
resource productis as a guide to vélue, value shall
be determined by applying to the used or consumed
product the avérage prices at which sales are made
during the taxable year o customers of the pro-

ducer. - -
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In the absence of sales to customers as a guide %o
value, such .value ma& be determined upon a cost
basis, in which case there shall be included every
item of cost attributable to that particular
natural resource preoduct, including all direct and
indirect overhead costs and by adding thereto the
average markup realized by the producer on his

naturzal resource products.
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2.05. Manufacturing and Selling Articles Within the  State.’

-

Persons who manufacture, compound or prepare, within the State,

products or articles for sale, profit cr commercial use and make

sale of the same within the State, must place a value on said

products or articles and report the same under the manufacturing

classification

on the business and occupation tax return. Said

value shall be determined in accordance with the following rules.

{a) Sales

at Wholesale.

(1}

If any perscon manufactures, compdunds or prepares,
within this State, products or articles and mzkes
sale therecf at wholesale within this State, the

entire gross proceeds derived therefrom shall be

- reported under the manufacturing classification on

(2)

the business and occupation tax returmn.
No amcunt derived from such wholesale sales shall
be reported under the wholesale sales classifi-

cation on the business and cccupation tax return.

(b} Sales at Retail.

(1)

If any pérsdn manufactures, compounds cr prepares,
within this State, products or articles and makes
sale thereof at retail within this State, the
sales walue of such products shall be reported
under the manufacturing classificaticon 'on tThe

business and occupation tax return.
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(2) The entire gross proceeds derived from such retail
sale shall also be reported under the retail sales

classification of the business and occupation tax

returm.
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2.06. Producing and Selling Natural Resource Products Within -

-

the State. Persons who produce, within the State, natural re-

source products and make sale of the same wihin the State, must
place z value on the natural resource products and report the
same under the production c¢lassification on the business and
cccupation tax return. Said value shall be determined in accor-
dance with the following rules.

{a) Sales at Wholesale.

(1) If any person produces, within this State, natural
resource products and makes sale therecf at whole-
sale within this State, the entire gross proceeds
derived therefrom shall be reported under the
production classification on the business and
cccupation tax return.

(2) No ameount derived from such sale at wholesale
shall be reported under the wholesale sales clas-
sification on the business and occupation tax
return. B E

() Sales at Retail.

(1) 1If any person procducés, within this State, natural

resource prodﬁcts and makes sale thereof at retail
within this State, the szles valus of such pro-
ducts shall be reported under <the production
¢lassification on the business and occupation tax

return..

g
"
i1
r]}
tn
)




State Tax Department
Leg. Reg. 11-10
Series XITI

Section 2.06(b)

(2) The entire gross proceeds derived from the sale at
retail shall alsc be repcrted under the retail
sales classification on the business and occupa-

tien tax return.
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Section 2a. Preoducticn of Natural Resource Products.

-

2a.01. Producers <¢f Natural Resource Products. 45 For purposes

cf these rules and regulations, the word '"producer" shall mean
and include, but not be limited to, every person who engages in
the business of severing, extracting, mining, quarrying; reducing
to possession and producing for sale, profit or commercial use
any natural resource products frém his own land or from the land
of another under a right or license granted by lease or contract,
either directly or by contracting with others for the necessary
labor or -mechanical services. A person who produces natural
resource products for use or consumption in his own business
whether chated within or without the State is a producer for the
purposes of the business and cccupation tax. i

(a) Perscns whe are producers, as described in the pre-
ceding paragrarh, shall,:epért the . gross proceeds derived there-
from under the applicable production c¢lassification on the
business and occupation tax return. If it i1s not possible for
S of Sale, h& mist deter-
miné the walue c¢f his produced natural resocurce products by
emplcying one of the rules set forth in. § 2 cof these rules and
regulatiéns. The measure of the buéiness and occupation iax
shall be the wvalue (sald wvalue, whenever pcssible, sghall be
determined by gross proceeds of sale) of the entire production
within this State, regardless of the place of sale or the fact

that delivery mav be made to points ocutside this State.
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(b} A person who produces natural resource products and
does not make sale o¢f the same 'but uses or consumes said.
resources 1in his Dbusiness shall 'report the wvalue of .such
resources under the applicable preduction classification on the
business and cccupation tax return. In determining the value cof
the natural resource products, the taxpaver must adhere tc § 2 of
these rules and regulations.

(¢} Where the relationship between the producer. of the
natural rescurce products and the purchaser thereof is such that
the gross proceeds derived from the sale are not indicative of
the <true value of the natural resources, the taxpayer shall
determine wvalue by application of one of the rules set forth in

section 2 of these rules and regulaticns.
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22.02. Prcducing Natural Resource Products for Cthers

-

(a) A Mcontract miner" shall mean and include a person who

has no title tc or ownership in the natural resource products
which he is producing for others. Persons performing under
contract, either as prime contracteors or subcontractors, the
necessary labor or mechanical services for others who are engaged
in the business of producing natural rescurces, are pverforming a
service for the producer and are therefore taxable under the
service classification rather than the production classification.
A1l gross income réceived by the contract miner from the producer
for such service is taxable under the business and occupation tax
law.

(b} The precducer of the natural resource preducts that are
extracted by the contract miner is taxable under the production

classification on the business and cccupation tax form.
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2a.03. Determination of Producer and Contract Miner.

(a2) Generally, a producer is'one who has title to or an
economic interest in mineral deposits or standing timber, and a
contract miner is cne who does not possess an ecohomic interest
but performs services for producers by contract. This contrac-
tual relationship will not affect the status of the parties in
regard business and occupation tax liability. For example, a
person who has no ownership, title in or right by contract or
lease in the mineral deposit or standing timber does not possess
an economic interest merely "because through 2 contractual rela-
tion he pogsesses an ecoﬁbﬁic"aéﬁéﬁfége éerived,from preoduction.

In other words, an agreement between the owner of an economic

interest and another entitling the latter to purchase oxr process
the product upon producticn or entitling the latter te compen-
saticn for producing, extraéting or cutting doces not convey an
economic interest.

(b) If a dispute should arise as to which party is the
producer and which i1s the contract miner, the Tax Department
sﬁall censider, in addition to the substance of the agreement
between the parties, ocother elements which shall include, but not
be limited to the following; :

(1) Which person is entitled to claim a depletion
allowance for federal income tax purposes.
{2} 1Is the person mining, cutting or extracting <the

natural rescurce preduct obligated to pav 2 roval- N

Ty Lo another.
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(3) By lease or contract, doces cne person have thé
exclusive right to se;er, mine, cut or exitract the
natural resource product.

(4) Does the contract between the parties contain an

exclusive and mandatory sales/purchase agresment.
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2a.04. Preparing Natural Rescurce Products for Others. -- Any

person who makes charges to the proéucer or to another for pre-
paring natural resource products for sale or use is deemed to be
engaged in a service activity and shall report:all gross income
from such activity under the service classification on the busi-
ness and occupation tax return. Such person preparing the pro-
ducts in this instance is not deemed a manufacturer for he has no
title to or cwnership in the preducts but is only performing a
service on products owned by another. As to the applicability of
the business and cccupation tax statute to persons who prepare

their own natural resource products, ses § 2B of these rules and

regulations.
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2a.05. Royalties Derived from Natural Resources.

-

(a) Persons whe receive payments, as royalties, from pro-

ducers o¢f natural resource preoducts are not deemed te be
producers thereof bﬁt shall report all payments under the rental
and royalty classification on the business and occupation tax
return. The fact that the payment is called by & name other than
royalty shall not alter the taxation of such payment if the
recipient thereof has furnished real property which has a situs
in this State and which includes minerals in place, or any
interest therein, for hire, lcan, lease or otherwise.

(b) Lessees, sublessees or other denominated lessees are
producers of all the natural rescurces preduced, regardless of
any payment, in kind or otherwise, to lessors, sublessors or
other denominated lessors of a part of such natural resources as

rents or royalties.
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2a.06. Treatment of Freight Charges Incurred bv Producers.

(a) . In certain instances, producers of natural resource
products are permitted to deduct outgoing freight charges from
the g¢gross proceeds of sales to arriveé at taxable value under the
applicable production classification.

(b) In order to determine the value within the State and at
the place where‘proéuction ends, there may ke deducted from gross
preceeds of sales certain outgoing freight charges actually paid
by the producer, but no deduction will ke allowed for eXpenses
incurred by him through the use of his own eguipment in trans-

porting items produced.

(c) In all instances where products are used or consumed by’

the producer at a point distant from the place of production,
ocutgoing freight charges paid by the producer will nct be allowed
as a deduction,'unless due consideration has been given to them
alsc in the method by which the values were determined.

{(d) Generally, freight charges to be deductible from gross
proceeds of sales must be paid by the producer to a common
carrier to deliver natural rescurces toc a bona fide purchaser.
Tﬁ‘illustrate: Coal, at the place where production ends, has a
value of Ten dcllars ($10.00) per ton.” If a purchaser buys the
coal at the mine for said price, the producer will report under
the coal production classification the gross proceeds of sale,
£10.00. However, 1f the purchaser buys the same cocal delivered at

eleven dollars (511.00) per tén, and the producer pays a common
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carrier to make such delivery, the producer may deduct such

reight charges ($1.00) from the gréss proceeds of sale (511.C0)
reported under the ccal preduction classification to arrive at
the taxable value ($1C.00) under said classification.

(e} If the producer of natural resocurce products sells his
products to a purchaser and agrees to deliver such products in
his own equipment for a fee, said fee may be deducted from the
gross proceeds of sale in arriving at taxable value under the
production classification. However, <the amount of deduction must
be reported either under the service classification or under the
annual tax on incomes of certain carriers (West Virginia Code ch.
11, art. 123), depending upon the type of delivery.

(£) Producers may not dJdeduct expenses incurred in <he
transportation of coal or‘other'natural rescurce products from
the mining operation to. the tipple or preparation plant; for
producers‘usually retain title te¢ the product from the mining
operation to the tipple or preparaticn plant and remain vested
with title until. the product has been processed.

‘ {g}. If hauliﬁg or fxéﬁspértation chargés are incurréd by
the producer and have been zbsorbed by the producer, such charges
are outé&iﬁgi ffeighﬁ- chafg;g éﬁa“ére deductible from grossr
proceeds of sale teo arrive at_taxable value.

() A contract miner may not deduct any <%ranspertation
charges incurred by him for hauling or transporting natural

resource products whether in his eguipment or in eguipment of

anothe"_". ’ - 7 ST
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(1) The severance and production of natural gas shall be‘

-

valued for purpcses of the business and occupation tax at tre

well-mouth of such severance and producticn immediately preceding

transportation and +transmissicn. In order to arrive at the

well-mcuth value ¢f such severance and preducticn, transportation

or transmission expenses incurred by producers of natural .gas

shall be allowed as a dedicticn Ifrom the gross proceeds of .the

sale of sguch gas. Fer  these purvoses, cone ¢f the following

alternative methods shall be used for cbtaining the well mouth
value of the severance and preduction of natural gas.

(1} From the gross proceeds of the sale of the

production of natural gas, there shall be allowed

- - - ---g deduction in. the amount of the costs of

transportation or transmission of such gas through

the system of the producer from the well-mouth

point c¢f severance and production to the point of

sale, limited to actual costs of transpcrtation or

transmission incurred without reference to items

unrelated %o such transportation or transmissicn

such as general a&ministratibn, overhead, or

return on. invesiment. Such deducticon must be

supported by schedules and statements c¢f cost by

the producer and will be subject to review and

audit, and possible assessment or reiund as a

result of such audit, by the Tax Department.
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Section 2za.06(1)

As an alternative to the method presented at
paragraph (1), supra, the well-mouth value of such
severance and production may be determined by the
average purchase price of natural gas from the
same pocl or field, or, in the event noc gas is
purchased from the same pool or £field, by the
average purchase price of natural gas from the
mcst proximate pool or .field and of the sanme
quality and charateristics as that severed and
produced, previded  that in either case such
purchase price accurétely represents the
well-mouth value ¢f the gas severed and produced.
This determinaticn shall be supported by a
statement of the pool or field from which the gas
severed and.produced is obtained, and a .statement
of the pocl cor field from which the gas purchased
is cbtained, and shall be subject tec review and

audit, and possible assessment or refund as a

B

result of audit, by the defartment.

As an alternative to the methods presented at

‘paragraph (1) and at paragraph (2), supra, the

well-mouth value of such severznce and production
may be determined by a deduction of transportation
and transmission costs in the amcunt of 15% of the

gress proceeds of the natural gas severed and
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produced. This deducticn shall be supported by a
statement o©f the gross proceeds cf sale of the'
natural gas severe’d ~and produced, and  a
computation of the deduction therefreom, and shall
be subject to review and audit, and possible

assessment or refund cf audit, by the department.
{3) Producers, other than utilities, must report under the
service classification the difference between the gross proceeds

of sale from the gas and the taxable well-mouth value reported

under the natural gas préductidn clasgsification.
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2a.07. Problems and Sclutions Relating to the Production of

Natural Rescurces.

(2) Presented below are several examples, problems and
solutions therétc regarding the proper taxatioﬁ of natural
resource production.. For certain problems and examples, there
are prepared tax returns attached hereto te further clarify the
situations which may arise.

(b) Even though these problems znd examples deal primarily
with coal production, the principles and rules stated in these
situations are equally applicable %o producers of zall other

natural rescurce products.

(c) Example 1.

(1) A owns land within West Virginia from which he
mines coal. A sells his produced natural
resources tc B Power Company. & must report the
value of .such natural rescurces, as determined by
The gross proceeds of sale, under the coal produc-
tion classificaticn of the business and cccupation
tax form. Therfore, A reports the full amount
received from B under production and computes his
7tax liability therecn.

{(2) A 1is not required to report income under either
The retail or wholesale classification. even though
the sale to B may be deemed a wholesale sale for

purpcses of definition only. It is provided that
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any person who i1s a producer and makes sale of his

-

produced natural resources to other producers,
wholesalers, jobbers, retailers, manufacturers or
commercial consumers for use or consumption in the
purchaser's business shall not be required to pay
the tax inmnpcsed under the wholesale or retail
classifications. See page _ of these rules and

regulations.

(&) EZxample 2.

(1) A owns land within West Virginia and produces coal

(2)

therefron. In 1872, A produced 55,000 tons of

which 40,000 tons were sold. tc B Power Company at

ten deollars {(510.00) per ton and 12,000 tons were
transported without sale to a c¢oal broker (or
selling'agenf)‘without,the State. The broker does
not take title to the natural rescurce product and
conseguently has no ownership therein. The re-
maining 3;000 tons were scld, at the mine, to
individuals for hcme consumption at twelve dollars
(812.00) per teon. The c¢oal breoker subsequently,
and before the close of the taxable year 1872,
makes sale of the cozl at thirteen ($13.00) per
ten. )

A, on the 1872 business and occupation tax re-

turn, nmust report the gross proceeds of the sale
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(4)
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Secticn 2a.07(4)

(40,000 tons @ $10.00/ton = $400,000) tc B undér
the coal production classification.

A must also report the amount of the sale made by
the broker (12,000 tons @ $13.00/ton = 8§156,000)
under the production classification. Inasmuch as
the fee or commission retained by the broker is an
expense of deoing business to A, A receives no de-
duction or exclusion from gress income for the
amount retained by the broker.

In the transactions described in the previcus two
paragraphs of this example, A is not required to
report the gross income accruing therefrom under
either the retail or wholesale classifications on
the business and occupaticn tax return.

The sales of ccal made by A to individuals for
household consumpticn are deemed to be sales at
retail. Therefore, under the production classifi=-
cation, A must report gross income of 836,000
(2,000 tons @ S$12.00/ton = $3€,000); for the
amount of the tax under the producticn classifica-
tion shall be egual toc the valué of the articles
produced as shown by the gross proceeds derived by
the sale thereof by the ﬁrqducer. A& must also
report this . amount ($36,000) under the retail

classification; for the statute provides that any
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person taxable under the prcduction classification
and engaging in thé business of selling his
natural resources at retail in this State shall be
required to make returns of the greoss preoceeds of
such retail sales and pay the tax impcsed by the
retail classification for the privilege of engag-
ing in the business of selling such natural
resources. . at .retail in .this State. In other
words, A is engaging in multiple business ac-
tivities (production and sales at retail} and is
taxable under each.

A complete 1972 business and occupation tax rerprn

Py 7,
for A under this example is présented &§4£Z;4¥ﬁﬂﬁzf

page—he;eéﬁzand reflects gross income of $592,0C0

under production ($400,000 + $156,000 + $35,000 =
$592,000) and $36,000 under the retail classifica-

tion.

{8 ]

o




State Tax Department
Leg. Reg. 11=10
Series XIII

-

12-3456782

ST AL DR AT PR O
e =N

CHAMGE
ALDRESS IF NOT CORRECT,

A CQAL COMPANY
412 Reidy Street rLrcst
Monongah, West Virgin y

26554

ThA Feturm covery one B the feliswing periedi,
e, Thrcabmder ywor ending C—amo«}'i k. Tt Face| yaear seimg |
£ O!Hmb'glﬂm-ﬂ‘hﬁh 42)
(=3 r‘hanni-dmmpw-éim

Section 22.07(4)

|
Comrcomalom | ¥
kit e f
AL L 1 T
AND My 1
" 1 xonwt ADvwioRs i

Srwre Ennct Doty funiomss becun £/1/47

P

HmaMMWhhmmnhmﬁwmﬁM“M-ﬂw

cw G kie? Ne Ezect soe

. kiumi@mﬁmw’

[ ﬂbﬁnsmﬂ,ﬁ-mmcﬁd@mﬁﬁvmr \\

. Whett B yeur reces o iept? (Pest OHur} Same s ahove AN

Rrimio! phoce of burnais it Wit Virgwee - ol hl N

MATLME OF SUSINESS CORDUSTED (DESCRINE My DEIA})

/

Mining and geiling =osl,
AN

/ RN

G!css TAZ (FROM SEREDULE &)

GIVE MaiE ARND ADDRESS OF ANT A%DmDNAL BUSINESSIES) ORERATED W W, VA, BY THY FEPOET G TAXPAYER

2. imx Cw—wm“tmh—:u
e, Avikmbin Aneesal Crai

b, Au--:cmn(&ml.-.:--rs-o%.n 1, whechurer is brus) -8

. W _Adinmd Tox (L | ey e 7 20 C1 0 la
<, mem-rm%;::mw%,uurwm-m.eu:..mma., |
WOTE: Tiwt Enmmoriunn i b Diniy Fpr Pirrridl strss i Eropioired o isororys S0 -

5. _bort Avaar o1 Taz (iww 3 vy Lo 47 / 20 868 =
§, L F e ety Mg 2, ,En-u-dlm-hbvu 1
. 18 Comrme 4,500, 20 Cverwr (5,300, 3re Crmprer 5. 100 TOTAL 18,300 ia
7. Baanck 81 Tas Due (Lowt 3 swnd Lvt O ] S 568 =
1. asd: Pmd:hmhmmu haeate AL T ——— 3
e bratragn areant ol H.?-' w 0wt

.. p.'fnp-e»—-wyb-umu-,z-?emn € 5581

Trol FETLMEN W PA TEENT T TAX DUE miFT RE
PECHVYED WTT i O MR 1 END OF senoo
CMIGYNHB?MHWH&D&?&I‘Y‘JKZTWA?‘!‘L

DO ly? L) T, S0 Y,

f
!

"
jSb

411
(0
{




State'Tax,Department
Leg. Reg. 11-10 ,
Series XIII - o

Secticn 2a.07(d&)

) PR

”
[T
""r—.._.....‘ Taz !....L
150 |
- . 20,720 o}
3 Vol
. v
; oL 34 A 3
T r
“‘ ‘Tuu.l.uw anuamw_ﬂ_‘,“_a,c,.,{, 1. P ! Pl baes Sole
"‘M.El P /. } P
A lqn—t.‘! -«“'1:" H
. BN 1|t
* e f
BEXR"E i
(oI HaTUERY M A [ R
S ANUrATIUELE, £OmrunD on ' i
SeramD Fou SALE MOOULTS v
fromee 22T pacielill —
H? 'z su--:luc.cuenonnr muuzs\\ = ief
; 1981~ "
"r-" —— o 7 -
10 ; wecarsls L g . AL
~ it v AT R TEe A 'r"' ~
lt‘o M(x;mtm;mum M i
A .'___ .'D’\."_'gﬂi M& CDH-:-S g b : = :
2o -..mm-m;-: vy c%l‘.. [RET!
w TR :o-u-m._,: TEETT AL | :
I3{ D wall. Yt suill amD T i T il Wy B I
. WCPARGTS 1OR ALl STl Mol s, =
Wi pmuw:wm:wmt{hé,_: »'._,'_;w‘r : ) : 14
i:J 5 5 Dk Ml WEVEE D UML), 10s et laaiiy, ) o U
e T e ok alracnl e mes e e ,
umtmummnmcmxb J | il
‘5 L"mu IR TR et b e a1 (IR . -y e
JEOWILAC TG UNIILD BAS Om N TR Fralre 1) ! !
”!“ T arem 1, e 2.2 —“"-Jr',_t‘,_:.'?: 2 I L - 7
[ H . oL
.G et LT S 1o
1) W ‘*"'“ O Luiieg w0 A _03*;‘_1 oo s bl
SO ©aitr e g -1
m}l qmumamrmnw Cpo sy
-:r.‘ - = 4
¢ B G wu OIMER rhuwanglad ! “ 1
LN ik ettt , | EE
B ol pemprall=s "‘*-‘-.:r-—-‘-—f— - . —
. GROSS TA.X EHTER THIS A.MDUN‘ OH LiNE Yl OF/FAGE? O-: TH!S R"‘TD‘R\ ! ’
— el 0 = oy -
wLimtan TG BT T LS, i .
*-—4-. e = : i i ] _—— R — e ‘
AR bescmdmcuumm . DRI
- ;‘ »-a-.w'e-as’.-" Z e .—.
s AT el e |
Ty e it 3] e, - S ILNE RECRME
:-T\\aaﬂm!n -na.lr INLM‘HA Jnu M:lmmm%%mﬂmm;ummwm
LA a-una-uuuucwv_g‘sr.t SDEH LY, A0 EOmiTT ] e ) ..
. R S .dv -I..':' ‘3..5:" ? T ‘-:-'-'4" lﬂ..\’s.-. s Bada, e
S omTr BRI ., - o \\
; N ot .

—_ .~

v
il
uy
10
]




State Tax Department B -

Leg. Reg. 11-10
Series XIIT

(e)

(1}

(23

(3},

Section 22.07(e)

Example 3.

-

X, a manufacturer of chemicals, owns land within
West Vrginia which contains' ccal deposits., X
ceontracts for the production ¢f such coal with B.
The contract between X and B provides that B will
produce the coal and deliver the game to X and in
rayment for such service, X will pay B one dollar
($1.00) per ton.

In the year 1972, B mines and delivers =*o X
750,000 tons of cocal of which X consumes 700,000
tons in its manufacturing process. OFf the remain-
ing tonnage, X sells 40,000 tons te a wholesaler
at $12.QO “per ton and sell 10,000 tons to an
affiliated company at $3.00 per ton. X pays B
‘$750,000 for the service performed by B in 1972.

X is the producer of the natural resource product,

and B is a contract miner; for X owns the cozl in

lace and is entitled to immediate possession upon
p - .

extraction therecf by B, whereas B has no econcmic
interest in the mineral and may only sever for X
and deliver the product to X for a stipulated fee.
Therefore, X must report the gross income of the
cocal under the producticn classification, and B
must report his fee under the service classifica-

tion.

'
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Since X is a producer of a natural rescurce pro-

-

duct which he uses or consumes in his business, he
must determine the vwvalue of said production
(700,000 tons) under the appliczkle rule set forth
in § 2 of these rules and repcrt the same as
taxable income under the coal production classifi-
cation on the business and occupation tax form.

—{See pages—— —fthrough OF:;bgsgfgmles{fz”The

provision ~¢f section 2 of these rules which

applies to the determination of value of natural
resource products used or donsumed by the producer
provides that such rules shall ke applied in the
order stated. Rule (1), page __, cannot be used by
X under this example since the selling price at
the place'of'use is unknecwn; therefore, to deter-
mine the wvalue of the 700,000 consumed tons of
ccal, X may apply rule (2) on page __. Said rule

makes use of the average prices at which sales are

made to customers during the vear. The average
price. in this instance would be based on the sale
of the. 40,000 tons made to the wholesaler which
was at S12.00 per ton. Therefore, for the used or
consumed natural rescurce prﬁducts, X musit report
$8,400,000 (8$12.00 X 700,000 = $58,400,000) as the
value thereof under the coal production classifi-
cation ¢n the business and occupation Tax return.

Pzge 74
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The 1C,000 tons sold to an affiliate must also be
reperted under the pr;duction class. Hcwever, the
selling price ($3.00/ten) was not indicative to
the true value of the products. Therefore, X must
aprly the applicable rule set forth in § 2 of
these rules. (See pages __ and __ herein.) Since
the gelling price tc the affiliate was not at true
value, this sale was not used in determining the
vaiue of. the products used or consumed by X (see
the preceding paragraph). In crder to determine
the proper wvalue of the products scld *o +the
affiliate, X will apply rule (1) on page __. Said
rule prevides that whenever sales are made to
affiliates, the wvalue shall correspond to ‘the
gross proceeés from sales to nonrelated purchasers
of similar products of like quality and character.
In this example, a sale was make to a nonrelated
rurchaser -{the vwholesaler) at 512.00 per ton.
Therefore, X must place a value c¢f $12.00/ton on
that tonnage scld to the affiliate and report the
resultaﬁt amounti {10,000 <tons @ 812.00/ton =
$120,000) under the coal production classifica-
tion. o )

The gross proceeds . of sale derived from the sale

te the whelesaler (40,000 tons @ $12.00/ten =
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Section 2a.07(f)

$480,000) will =2lso be included under the pro-
duction classificatioﬁ.

(7) For purposes of this example, the 1972 business
and cccupation tax return of X will reflect tax-
able income of §S,000,000 under the coal pro-
ducticen classification. This taxable amount
($%,000,000) is a total of the value of consumed
products ($8,400,000), the wvalue of the products
sold to the affiliate (S$120,000) and the gross
proceeds of the sale to the wholesalsr ($480,000).

(8) B, who performed services for X, is a contract

miner. and will report his fee (§750,000) under the

service classificaticn..
{f) Example 4.

(1) &, the owner of land, leases said land to B who
desires to mine the coal. therefrom. 3B agrees to
pay A& a rovalty of .30¢ on each ten c¢f coal mined
by B.

(2) In the year 1872, B extracts 50,000 tons c¢f coal

and pays A his rovalty of $15,000 (50,000 tons @

.30¢/ton $15,000). B sells the +tonnage to a
manufacturer for $450,000.
(3) 1Inasmuch as B 1s producing natural resource pro-

ducts under a lease which gives him the exclusive

right to sever cr mine the mineral deposits and L
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Section 2a.07(g)

which obligates him to pay to the cwner of thé
depecsits in place a fbyalty after severance, B is
the producer. of the natural resources and is not a
contract miner.. .Therefore, B must report the
gross proceeds of sale ($450,000) under the pro-
duction classification on the tax return.

A, the rovalty reciplent, must repcrt his income
($15,000) under the zroyalty and rental class-
ification.

If at a2 later date, B subleases to C and C agrees
to pay B a rovalty of .40¢ per ten, C bedomes the
producer and reports accordingly and A and B are
rovalty recipients liakle under the royalty class-
ificaticn.

If at a later date, C coentracts with D whereby D
will mine the coal and deliver it to C at a stipu-
lated fee per ton, C remains the precducer; A and B
remain as zrovalty recipients and D becomes a
contract miner who will repert his fee under the
service classification..

le 5.

CB, a coal broker, purchases from P, a producer,
500,000 tons of coal. The éross proceeds derived
from +%this sale are.not, of course, repcoried by P

under sither the retszil or wholesale classes

H
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inasmuch as this was a sale made by a producer o
a jobber, CB. ’

CB sells one-half of the tonnage to XY, who is
also a Jjobber or wholesaler. CB must repcort the
gross proceeds from such sale under the whelesale
classification.

The remainder of CB's tecnnage is screened, graded,
washed and. ciled by MN for a fee paid by CB. MN
will report his fee under the service classifica-
tion for he is preparing products for sale which
are owned by another. CB, however, has become a
manufacturer for this prepared portion of his
tonnage and upon sale thereof at wholesale, he
will be regquired to report tThe groess proceeds‘
derived therefrom under the manufacturing class-
ification. If CB sells this manufactured tonnage
to affiliates, ships it without the State without
sale thereof or consumes it in his business, he
must determine the value of said tonnage in accor-
dance with § 2 cf these rules as any other man-

ufacturer would.

{(h} Example 6.

(1)

A, a landowner, leases his land to B Zfor. the
purpose of drilling for oil. The lease provides -
that B will pay & a one-eighth royalty in casi or
in kind.

Page 78
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The well is successful and produces 80,00C barrels
of oil. B is a prodécer; therefore, he must pay
business andé occupation tax under the oil produc-
tion classification on the grcss proceeds of sale
or value of the entire production. B receives no
deduction for any amocunt in cash or in kind paid
to A as a royalty. A, of course, reperts his roy=-
alty under the royalty classification.

If at a later date, A makes sale of his royalty in
kind (barrels of o0il), he must repecrt the gross
proceeds from said sale under the retail or whole-
sale classification, depending on whether the sale

was at retail or wholesale.

Example 7.

(1)

(2)

A owns timber on the stump and cuts and sells the
same to a manufacuter for $500,000.

A person who owns timber on the stump and who
produces by cutting the timber and who sells the
same at wholesalé, e.g. to a manufacturer, shall
report the entire gross proceeds derived from such
wholesale séle only undef the timber productiocn
classification of the business and occupation tax
form, regardless of whether such timber is scld on

the ground or delivered to the mill.

‘1)
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(3) Another section of standing timber which was also

owned by A was cut by him for his own use. This

timber is prepared for sale by‘A by his sawing,
cutting, etc., it himself intc lumber. A perscn
who owns timber on the stump and whe produces by
cutting the timber and who manufactures or pre-
pares for sale the timber by cutting it into
lumber shall report the gross proceeds derived
from the sale of such lumber under the manufac-
turing classification on the .business and occupa-
Tion tax form. If it is not peossible to ascertain
the gross proceeds from the sale of the lumber, A
must refer to § 2 of these rules and determine the
value of such lumber in accordance therewith.

(4) The value of the timber on the ground after sev-
erance which was consumed by 2 in the manufacture
of lumber must alsc be valued in accordance with
§ 2 and reported under the timber producticn

._claésificééiégiof the business and occupation tax

form.

(5) If A severs and uses his own timber in the man-
ufacture of pulp, the rules as stated hereinbefore
are egually appblicable. -

{6} For purpdses of this example, we will assume that

A values the timber on the ground (which he later
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consumes in the manufacture of lumber), in accor=
dance with the applieable rule set forth in § 2,
at $60,000. A later sells the manufactured
lumber, at wholesale, for $15C,000.

(7) For a payment cf 520,000, A agrees to cut timber
owned by ancther. A never takes tTitle to this
section of timber but only performs a service for
the owner therecf by severing the same. There-
fore, A shall repert this payment under the
service classification. The owner who hired A to
sever this riﬁber is Eﬂehproducer therecf.

(8) A also purchases severed timber-and.manufactures
or prepares for sale such severed. timber 1nto

lumber. ‘A must report £ the gross'proceeds derived

from uhe sale of the lumber manufactured from pur-

chased severed <timber under  the manufacturing
classification. In this instance, A received
540,000 from the sale of the lumber manufactured
Frow purchased severed tlmber. A's prepared 1972
business and occupation tax return is jpresented

/H //M \%6

(9) Under the timber production classificaticn, A will

report gross income of $580,000: $500,000 received
for cutting and selling his own timber tc a manu-

facturer, and $60,000 as the value of his timber

"
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on the ground which he later consumed in his owﬁ
manufacturing process:

Under the manufacturing classification, A will
report gross inccme of $190,000: $150,000 received
from the wholesale sale c¢f lumber which he manu-
factured from his own timber, and 540,000 received
from the wholesale sale of lumber which he manu-
factured from purchased severed timber.

Under the . service .classification, A will report
$20,000: +the amount he received from another ZIfor

~

severing timber owned by ancother.

(3) Example 8..

(1)

A2 B 1s a preducer cf natural gas within West

Virginia. The._entire cutput of natural gas from &

B's well 1s purchased at the well mouth by a.

public utility for $25,000. On his business. and
occupation tax return, under the natural gas

proeduction classification, A B will report $25,000

as gross income. The law permits, freoem natural

. gas production, an exemption .or exclusion of

$5,000. Therefore, A B will repert 8S20,000 as
taxable income under the natural gas production
classificaticen. )

Same situaticn as above except A B is reguired, in

order to sell his gas, to consiruct a transmission

]
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line from his well to the purchaser's gatheriné
system. Where the n%fural gas 1s delivered inte
the purchaser's system, the purchaser pays A B
$32,000 as delivered price. 2 B, to detefmine
well-mouth value to be reported under the natural
gas production classification, is permitted to
deduct the 85,000 exclusion and fifteen percen

(15%) of the delivered price (15% X $32,000 =
$4,800). Therefcre, A B's deductions, which total
$9,800, are applied against his gross receipts to
arrive at his taxable value ($32,000 less $%,80C =
§22,200) to be reported under the natural gas pro=-
duction classification. However, A B must report
the amount of this transmission deduction (54,80C0)
under the service classification on the’business
and occupaticn tax return.

For the purpcses of the production of natural gas,
multiple co-owners of natural gas in. place,
lessees therecf, or others being vested with title
to part or zll of the gas, as personal property,
immediately after production, shall be deemed T
be a "group or combination acting as a unit" and

one ‘Y“person'. Therefore, this "person" shall be

eligible for one $5,000 exempticn only.
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Section 2b. Manufacturing, Compounding or Preparing Products;

-

Processing of Food Excepted.

2b.01. Manufacturers of Products.

(a2) For purposes of these rules and regulations, the wcrd
tmanufacturer" shall mean and include, but not be limited to,
every perscn engaging within this State in the business of manu-
facturing, Eompounding or preparing for sale, profit or commer-

cial use any article, substance or commedity. The term "to

manufacture! embraces all activities of a commercial or indus-

ct

rial mnature wherein labor or skill is applied, by hand or
machinery, to materials so that as a result therecf a new, diff
ferent or useful substance or article of tangible personal pro-
perty is produced for sale, profit or commercial or industrial
use, and shall include the production or fabrication of special
made or custom made articles. It means producing articles frem
raw materials or prepared materials by giving these matters new
forms, ¢ualities, properties, or combinaticns. It includes such
activities as making, fabricating, processing, refining, mixing,
compounding, etc. The term to .manuﬁacture does not include
adﬁivities which are merely incidental te¢ nommanufacturing activ-

ities. Therefore, the following do not constitute manufacturing,

compounding, or preparing for sale: cooking and serving of food

-

by a restaurant, repairing and reconditioning of tangible per-

sonal property owned by others, etc.
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(b) The phrase '"manufacturing, compounding or preparing fof
sale' means every perscn who,,from’his ovn materizls or ingre~
dients manufactures for sale, or for commercial or industrial use
any article, substance or commedity either directly, or by con-
tracting with others for the necessary labor and machanical
services.

(c) Persons who manufacture shall report the gross proceeds
derived therefrom under the manufacturing classification on the
business and occupaticn tax returns. If it is not possible for
the manufacturer to determine gross proceeds of sale, he must
determine the wvalue of his products by employing the applicable
rule set_ forth in § 2 of these rules and regulations. The
measure .of .the business and occupation tax shall be the value
(saiq value, whenever possible, shall be determined by gross
proceeds of sale)} of the éntire production within this sState,
regardless ¢f the place of sale or the fact that delivery may be
made to points cutside this State.

(&) A person who manufactures final completed products and
doeé not make sale ¢of the same but uses or consumes said products
in his business shall report the value of such products under the
manufacturiﬂg classification on the business and occupation tax
return. In Qdetermining the value of such final completed pro-
ducts, the taxpaver must adhere to § 2 of thése rules.

(e) Where the relationship between the manufacturer of

products and the purchaser thereof is such that the grossg pro-

"
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ceeds of sale are not indicative of the true value of the manu-
factured articles, the taxpayer shall determine value by appli-
cation of_the proper rule set forth in § 2 of these rules and
regulations.

(f) Persons engaged in the business oI manufacituring,
compounding or preparing for sale, profit or commercial use, any
articie, substance or commodity and the same is sold at retail
shall report -the gross proceeds derived from such sale under the
retail classification, and the value of the same shall be also
reported under the manufacturing classification.

(g) Where a person hanufactures, compounds ©r prepares for
sale, preofit or commercial use, products, substances or commodi-
t+tiea and makes sale of the same at wholesale, such person shall
report the gross income derived from the sale at wholesale under

the manufacturing classificaticn only.

)
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2b.02. Manufacturing Products for Others.

(2) The term 'manufacturing fér others! means-the perfor-
mance of labor and mechanical services upon materials belonging
to cthers so that as a result therecf a new, different or useful
article of tangible personal property is produced.

(b) Persons engaged in the business of mnanufacturing,
compounding or preparing for sale, preofit or commercizl use, any
article, substance or commodity, title to which is wvested in
another, and the article, substance or commodity is returned, not
sold, by the person performing the manufacturing service te the
owner, the person performing the service shall report the gross
income derived therefrom under the service classification on the
business ‘and‘ occupation tax form. In this case, the person
performing the manufacturing service is not vested with title to
the gcods; therefore, he reports . his gross income under the
service classification. The owner of these goods, for whom the
manufacturing service was performed, must report the inceme from
such gocds under the manufacturing classification o¢f the business
an&'occupation tax return; for he is manufacturing through the

activities of others.

(c) DPersons performing manufacturing services for others
often add materials to make a desired product for the owner. 1In
those cases where the perscon rendering a manufacturing service

furnishes or sells +tangible perscnal property to complete tThe

article for the owner, the gross income derived Zrom the rendi-

e
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tion of the service is taxable under the service classificaticn
and the gross income derived from furnishing or selling tangible
personalty is taxable under the retail or wholesale classifica-

tions, as the case may be.
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2b.03. Manufacturing Electric Pcower.

-

If any person produces electric power within this State and
is not deemed taxable under the public service or public utility
section of the business and occupation tax law on such electric
power, such person is a manufacturer of electric power and shall
report gross income derived therefrom under the manufacturing
classification. In other words, the manufacture of electric power
which is not taxable under the public utilities classification is

taxable under the manufacturing classification.
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2b.04, Dressing and Processing of Food.

-

{(2) Persons who dress and process focd which is to ke scld

on a wholesale basis by such persen shall not be considered as

manufacturing or compounding for the purpcses of the business and
occupation tax law. The sale of these food products on a whole-
sale basis shall be subject to the tax imposed under the whole-
sale classificaticn only.

(b) The term "dressing and processing" shall mean slaugh-
tering, butchering and breaking down of poultryv, meat, fish, fowl
and other foods into composite parts but deces net include the
preparation of these parts into new or different products or
substances. To illustrate: slaughtering and butchering swine
inte perk chops, pork roasts, pork liver, pork brains, etc. will
qualify as dressing and processing cf food. If compesite parts
of the swine are mixed, gfound or cooked and have cther ingre-
dients, such as condiments, added thereto, *to make a new or
different product, such as pork sausage, such procedure is more
than merely dressing and processing of food and the income there-
from is subject to the manufacturing classification. Therefore,
pféparation. of luncheon meats, such. as, boclogna, salami, ham
salad spread, liverwurst, etc., must be reported under the manu-
facturing classification when sold by the person who prepared the

same.

{c) The paring, slicing and cutting cf apples, peaches and

A . L ,
~ other fruits or vegetzbles into composite parts will gualify as

til
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dressing and processing of food. If these items are canned or
frozen and do not bécome new or different items or lose their
identity <therein, the sale of such will be reported under the
wholesale classification rather than ﬁhe manufacturing classi-
fication. However, these items will not gualify under this rule
if made in to applesauce, peach pies, apple butter, etc. —

(d) Any foed item which is dressed and processed and is
sold at retail is treated as a manufactured product, and the
inceome therefrom must be reported under the retail classification
and the manufacturing classificaetion. Persons who dress and
process food are relieved from reporting the sale of such focd
under the manufacturing classification only 1f such food is sold

on a wholesale basis.
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2b.05. Partially Manufacturing Within and Without this State.

{a) In those instances in whiéh the same person partially
manufactures products within this State and partially manufac-
tures such products outside this State, only a portion of the
gross proceeds o©f sale of such products is taxable under the
business and occupation tax law.

(b) Tc determine that portion of the sale price that is
applicable tc business and occupation tax, under the manufac-
turing classification, the taxpaver, at his cption, shall elect
and apply one of the following methods of apportionment:

(15 That proportion of the sale price of the manufac-
tured product that the payroll cost of manufactur-

“ing such product within West Virginia bears to the
entire payrell cost of manufacturing such product.

(2) The .proportion of the sale price of the manu-
factured product that the c¢ost of operations to
manufacture such products within West Virginia
bears to thé entire cost to manufacture such pro-
ducts.

(3} A taxXpayer is not permitted te report one parti-
ally manufactured product under the payroll cost
option and another partially manufactured product
under the manufacturing cost option within the
same taxable vyear. Once an opticn or method is

chosen, said option shall apply to 2ll of the

v
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taxpayver's manufactured articles or products.for
that particular taxabié yvear.

If option (1) is elected by the taxpayer, only
direct payroll costs are tc be considered in the
formula tTo compute the percentage cf sales price
attributable to this State. Direct payrcll costs
do not include the value of or expense of emplovee
benefits, such as, pension plans, insurance pro-
grams, emplover contribution of FICA taxes, etc.

If option (2) is elected by the taxpayer, cnly
manufacturing costs are to be computed. Selling
expenses, administrative expenses, advertising
expenses, etc., whether incurred within or without
West Virginia, are not subject to computation in .
arriving at apportionment under such option; nor
are research expenses, home o¢ffice overhead,

marketing expenses, etc.
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2b.06. Treatment of Freight Charges Incurred bv Manufac-
turers. ’

(a) In certain instances, perscns who manufacture, compound
or prepare preducts within West Virginia are permitted to deduct
cutgoing <freight charges from the gress proceeds of sales to
arrive at taxable value under the manufeacturing classification on
the business and occupation tax form.

{(b) To determine the wvalue o¢f manufactured articles within
the State, there may be deducted from gross proceeds of sale
certain outgcing freight charges actually paid by the manufac-
turer, but ﬁo deducticn will be allowed for expenses incurred by
him through use of his own egquipment in transperting items manu-
factured. Wi
(¢) In all instances where manufactured products are used -

or consumed by the manufacturer at a point distant from the place

of manufacture, outgcing freight charges paid by the manufacturer

will not be allowed as a deduction, unless due consideration has
been given to them alsc in the method by which values were deter-
mined.

” (d) Generally, freight charges toc be deductible from gross
proceeds of sale must be paid by the manufacturer to a common
carrier to deliver manufactured products to a bona fide pur-
chaser. To¢ illustrate: Glassware, at the place where manufac-
turing ends, has a value of twentv-five dollars ($25.00) per

gross.. II a purchaser buys the glassware at the glass plant for

]
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said price, the manufacturer will report under the manufacturing
classificaticn the gross proceeds o% sale, $25.00. However, if
the purchaser buys the same glassware delivered at twenty-seven
dellars ($27.00) per gross, and the manufacturer pays a common
carrier to make such delivery, the manufacturer may deduct such
freight charges (2.00) from the gross proceeds of szle ($27.00)
reported under the manufacturing classification to arrive at the
taxable value (525.00) under said classification.

(e) If the manufacturer sells his articles to a purchaser
and agrees tTo deliver such articles in his own_equipment for a
fee, said fee may be deducted from gross proceeds of sale in

arriving at taxable wvalue under the manufacturing classificatien.

Hewever, the amount of deduction must be reported either under _ .

the service classification or under the annual tax on incomes of
certain carriers (West Virginia Code ch. 11, art. 122), depending
upon the type of delivery. .

{(f£) If hauling or transportation charges are incurred by
the manufacturer and have been abscrbed by the manufacturer, such
chéfges, are ocutgoing freight charges and are deductible Ifrem

gross proceeds of sale to arrive at taxable value.
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Z2b.07. Problems and Solutions Relating to the Manufacturing,

Compecunding or Preparing of Products, Articles, Substances or

Commodities. -- Presented below are several examples, problems

and solutions thereto regarding the proper taxaticn cof manufac-
turing activities. For certain problems and examples, there are
prepared tax returns attached hereto to further clarify the
situations which may arise.
(&) Example 1.
(1) A B manufactures clothing within West Virginia and
gsells the same, at wholesale, for S300,000. A B
will report +this sale at whelesale under the
manufacturing <¢lassification only. Persons who
manufacture and sell their manufactured products
at wholesale or for delivery outside this State
shall report the gross proceeds derived therefrom
under the manufacturing class and not under the
retail or wholesale classification.
{2}y A B alsc sells some cf his manufactured product at
a retail factory outlet and derives $15,000 from
such sales. 2 B will report this amcunt (515,000)
under the retail c¢lassification and will also
report such amcunt under the manufacturing classi-
fication. A B receives mo deduction from the
gross proceeds of sales at retail to arrive at
manufactured value, for the retail sales were made

2t the factory where production ended. .
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(b) Example 2.

(1)

(2)

(3)

C D, the owner of matérials and fabrics, contracts
with A B to have A B manufacture sweaters from the
goods. The contract stipulates that A B will
manufacture 25,000 sweaters from C D's goods for a
fee of ~$135,000, and that 2 B will furnish any
thread or buttons necessary to complete the gar-
ments. A B is to inveice C D separately for any
tangible personal property furnished by A B.

A B completes the manufacturing service and de~
livers the sweaters to C D and invoices C D for
£4,000 for materials furnished.

A B will repdrt $135,000 under the service classi=
fication and $4,000 under the wholesale class-

ification. The $135,000 is not reported under the

manufacturing classification by A B since he was

performing services upon materials belonging to
another. The szle of the furnished tangible per-
sonal property is reported at wholesale rather
than ‘at retail for the sale was made To 2 manufac-
turer (C D}.

C D sells a portion of these sweaters at wholesale
for $400,000. This amount must be reported by C D
under the manufacturing classification, regardless

of the place of sale, and he may deduct therefrom

g
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any outgoing freight charges paid to a common
carrier to deliver thé;e grocds to the purchaser.
The remainder cf the sweaters are sold at retail
by C D for £100,000. Cf such retail sales,
$80,00C worth occurred outside this State and
£20,000 worth within this State. Therefore, C D
must report only $20,000 under the retszil classi-
fication for those retail sales within West
Virginia and must place 2z sales value on this
portion of the goods and reporit the same under the
manufacturing classification. € D will determine
such value in accordance with the zpplicable rule
set forth in §2 of these rules.

The $80,000 of retail szles which oécurred outside
this State are not reportable under the retail
classification, but a sales wvalue must be placed
on this portion of the gcods and must be reported
under the manufacturing classification in accor-
dance with §2 cf these rulies. These are
sales cf manufactured products for delivery
ocutside this State and are repcrtable under manu-
facturing only. It is assumed that the taxpayer
had no outgoing freight charges, in this examrple,
and that the value of his articles was reilected

by the gross proceeds of sales; therefore, he will

Tage 101
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report the $100,000 (of total retail sales) under
the manufacturing clas;ification.

C D's business and occupation tax return will
reflect $500,000 reported under the manufacturing
classification and $20,000 under the retail class-

ification. Prepared tax returns for A B and C D

are presen;ed ~eemﬁeﬁei:xrTnﬁﬂrﬂiﬁrtﬁzﬂ:ﬂay;adyﬁaa53
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(c) Examplie 3.

(1)

{2)

-

XY, a coal broker, purchases coal from Kentucky
and has it transported te his tipple and prepara-
tion plant within West Virginia. XY purchased
100,000 tons at five dollars ($5.00} per ton. The
coal 1is tippled, prepared, screened, graded,
washed, etc. by XY and sold by him for delivery
outside this State for eight dollars ($8.00) per
+on, or a total of $800,000. In the purchase con-
tract, it is stipulated that Xy will pay all out-
going freight charges to deliver such ccal. The
freight charges (in the amount of $10,000) were
paid by XY to a railroad, which is, of course, a
commeon carrier.. .

XY will report the gross proceeds of sale
($800,000) of the coal described in the preceding

paragraph less the prepaid outgoing freight

charges ($10,000) as taxable income ($790,0C00)

under the manufacturing c¢lassification; for the
activities of screening, grading, washing, etc.,
are deemed +o be preparing articles for sale,
which activities come under the manufacturing
classification. Inasmuch as” this was a sale made
of manufactured products for delivery outside this

State, The taxpaver has no responsibility to
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(3)

(5)

Section 2b.07(c)

report the gross proceeds therefrom under either
the retail cr wholesaié classes.

During the taxable period, XY tippled, prepared,
screened, graded, etc., coal, title to which was
vested in cthers, for a fee of two dollars ($2.00)
per ton. Gross income from this activity, per-
forming manufacturing services on goocds owned by
others, amounted to $350,000. Inasmuch as title
to this coal was vested in others, XY is deemed to
be perferming activites taxable under the service
classification and will report accordingly.

The taxpayver purchased West Virginia coal and
other natural resource products .which he sold for
$600,000. XY performed no activities on these
products an& sold the same in the condition in
which they were purchased. The sale of such
products occurred outside of West Virginia. The
transaction was negotiéted and consummated without
this State, and it was provided that title passed
o the purchaser only upon delivery.

On the transaction described in the preceding
paragraph, XY is not subject to West Virginia
business and occupation tax. He did not produce,
manufacture or prepare the goods for sale. The

goods were purchased by him within West Virginia
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and sold by him outside West Virginia in the form
in which he purchasgé them. Therefore, XY per-
formed nc activities within West Virginia subject
to the business and occupation tax. In this
situation the kurden of proof is on the taxpaver
tc show that the sale was consummated without this
State and therefors not subject teo tax. A de-
tailed 1ist of all such transactions must be
maintained by the taxpaver and must show the
shipping point, the purchaser's name, the delivery

point, the mode of delivery and the date cf ship-

“ment.

(6)

Exemption for salés consummated outside this State
does not apply to persons subject tec tax under the
production classification (§2A of these rules) cr
under the manufacturing, compounding or preparing
for sale classificatien (§2B of ‘these rules).
Persons subject te tax under the production class-

ification cor the manufacturing, compounding or
preparing for sale classification are producing,
manufacturing, compounding or preparing for sale
products within West Virginia f£for sale without
West Virginia and are taxable on the privileges
engaged in within the State. The measure of the

tax is the wvalue of the entire production oxr

s}
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entire product manufactured within West Virginia,
regardless of the pléce of sale or the fact that
the délivery may be made to points ocutside the
State. . -

(7} A prepared tax return for XY's activities in this

example follows at—the-nexd page-hexeinn
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(d) Example 4.

(1)

(2)

(3)

-

At a West Virginia site, EF manufactures ccmponent
parts for radios and television sets and ships
said varts to its assemble factory outside this
State where additicnal manufacturing is performed
to make radics and televisicons ready for sale.
Therefore, the same person (EF) is partially manu-
facturing a product within this State and parti-
21ly manufacturing such preduct outside this
State.

Whereas the business and cccupation tax law can

reach only those activities or privileges which

. occurred within this State, the taxpayver must

elect a method of appertionment to determine his
west Virginia gross income from manufacturing.
{See pages . and __ of this section, § 2B cof
these rules.) The taxpayer elects to use, in this
example, the payroll method of apportionment.

The pavroll cost of manufacturing the parts within
west Virginia totaled $100,000. The entire pay-
roll cost of manufacturing the radio and tele~-
vision sets was $500,000, including the West
Virginia payroll. Therefore, the West Virginia
pavroll cost 1s twenty pexrcent (20%). In comput-

ing payroll cost, only direct payroll cestT in
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(5)

(&)

Secticn 25.07(4d)

manufacturing the item in question 1is incliuded.’

No other expenses are included.

Assuming that EF sells the radios and television
sets for $1,600,000, i1its West Virginia gross
income reported undér the manufacturing classifi-
cation is $320,000 (20% X S1,600,000 = 5$320,000).
Persons who perform a manufacturing service on
geods owned by another must report their entire
gross income derived from such activity under the
service classification and are not permitted to
employ an apportionment method. The rule stated
in the preceding sentence shall apply even if the
owner {(manufacturer) of the gcods ships the same
outside the state for additional manﬁfacturing or

preparing. Only the owner-manufacturer is entitled

~ to prorate his income under one of the apporticn-

ment methods.

1f the owner-manufacturer pays another to periorm
services on his goods within West Virginia and
ships said goods outside the State for additional
processing, the owner-manufacturer must elect the
cost of operations method of apporticnment. He is
not eligible to use the payrcll method since he
has nc west Virgiﬁia payrell in re these particu-
lar goods (the goods were partially manufactured
by ancther).

Fage 114
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J;ﬁ;jy &éi) Example 5.

ST manufactures chemiéals and related items within
the State of West Virginia. In order to manu-
facture house paint, ST must manufacture certain
chemical compounds which become component parts of
the paint and which lcse their identity therein.
These manufactured chemical ccompounds consumed by
the manufacturer within West Virginia are not
subject to the business and occupation tax in that
such c¢ompounds beccme compenent parts of the
product, leose their identity therein and increase
the taxable wvalue of the product (house paint)
manufactured within - West Virginia which is
reported under this tax act.

ST ships a portion of the cChemical compound to its
operation outside of the State. ST must place a
manufactured value c¢n this portion of the compound
and report the same under the manufacturing class-
ification on the business and occupation tax
return; for this product becomes a final ccmpleted
product for purposes of this tax once it is
shipped outside the State, with cr withcut sale
thereof. Any manufactured preduct which is
shipped outside this State, whether for consump-
tion or use or for sale, becomes & final completed

product subject to this tax.
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(3) ST consumes a portion of its manufactured paint to
paint its factory. A‘value, in accordance with §2
of these rules, must be placed on the consumed
product and reported under the ‘manufacturing
classificaticn of the business and occupation tax
return. In this situation, the taxpayer is con-
suming final completed products. Final completed
products manufactured within this State are tax-
able under the manufacturing classification,
regardless of wherse consumed oI used by the man-

ufacturer.

(£) Example &.

(1y F & T, a partnership, is a toy manufacturer withiﬁ
this State and makes some sales at retail from its
showroom at the factory.

(2) For purposes of this example, it will be assumed
that F & T reports $10,000,000 under the manufac-
turing classification .and £1,000,000 under the
retail classification.

(3) The partnership decides to expand_ and has con-
structed an addition to the present plant. The
new addition costs 54,000,000 and is placed in
service in 1972. The eguipment and machinery
placed in the new additicn cost $1,000,000 and is

also placed in use in 1972. A nevw warehouse : ”,g

Page 116
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facility is built at a2 cost of $750,000 and is noﬁ
placed in service unt;i 1873.

(3) ©f the new eguipment and machinery, $99,000 there-
0f has a useful life of three (3) years; $201,000
thereof has a useful life ¢f five (5) Vears;
$300,000 therecf has a useful life six {(6) years,
and the remaining $200,000 thereof has a useful
life of ten (10) vears.

(4) The partnership must also replace two of its
existing machines for $55,000 and must purchase
three new trucks for $32,000 to handle the addi-

.’* : ticnal output. Since its new warehouse will not
be ccmpleted on schedule, the partnership takes a
one year lease on a warehouse for $5,000.

(5) In order to determine the amcunt of its industrial
expansion credit for 1972, the partnership must
net consider the $99,000 worth of machinery which
has a useful life of three (3) years. Only pro-
perty which has a useful life of four (4) vears or
more gualifies for the credit. The partnership
may not use the replacement machinery ($55,000)
for purposes o0f the credit. Property purchased
for industrial expansion does not include replace-
ment property. The expenditure for the new tTrucks

r
. will not gualify inasmuch as motor vehicles do not

- - -
H I
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qualify as property purchased for industrial
expansion. The rentai expense Ifor the warehouse
does not qualify as property purchased for in-
dustrial expansion; for ?roperty acquired by lease
te qualify must be for a term of ten (10} years or
longer.

The warehouse under construction does not gualify
foxr the credit in 1872 since the'facility will not
be placed in service until 1973. Inasmuch as the
land on which the expanded manufacturing facility
was constructed was purchased befcre July 25,
1969, the cost of said land doces not gualify.

Tce determine its =zalleowable credit, ¥ & T must
total i1ts qualified investment and apply the
applicable percentage as basad on the useful life
of each separate gualified property. Those items
that g¢ualify are: The construction expenses of

the. expanded facility (54,000,000), and the

machinery and eguipment which have a useful life

(g)

cf four {(4) vears or mcre ($801,000}.

The credit is computed on a schedule provided by
the Tax Department and must be attached tTo the
business and occupation tax” return of the clai-

mant.
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The credit, in +this particular example, eguals
$46,8670 for the yeaé 1872. _The credit may be
claimed for a period of ten (10) consecutive
taxable years, commencing with the year the quali-
fied property i1s placed in service (1872) and
continuing through the 1381 taxable vyear. The
credit for the wareheouse facility must be sepa-
rately computed when placed in use. The credit
for the warehouse facllity, separately computed on
the schedule provided by the Tax Department, will
alsoriun for ten (10) consecutive taxable years.
However, 1t i1s to be noted, that a warehouse
facility does not gualify for the industrial
expansion credit for a taxpaver who 1s enlarging
his existing West Virginia operation unless the
constructicn of the warehouse facility maintains
or increases the taxpayver's level of employment
within West Virginia.

If for any taxable yvear the claimed credit exceeds
fifty percent (50%) of the amocunt of business and
occupation tax due before application of the
credit, the amount of credit in excess of fifty
percent (50%) of the tax may not be claimed and is

forever lost. ¥o carryvover or carrvback of such

o
W}
1))

1
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unused credit is permitted. See the prepared re-
turn and schedule for F & T which follow at—the
next page hermin. /¥ /r}y(ﬂ//»’ =
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F .

STATE OF WEST VIRGINIA
EUSINISS AND OCCTUPATION TAX
SCEEDTULT €

*QUALITIED INVESTMENT™ FOR TAX CREDIT
TOR INDUSTRAL RPANSION

NCTE: Carefully read all instrucHozns beiore completing this schedule. All recuired

supporting materials must bs submitied with this schedule,

I. TOTAL NIT IXPINDITURE . 5
II. COMPUTATION OF "QUALINIID INVIESIMZNT®
. . (Column 2} {Tolumn 3)
{Column 1) Alowable Cost Cualified
Net Cost Parcemtage Investment
i .- "a. Property With Useful .
- life of &4=§ Yaars s 201,000 - 23 1/3% $ £7_ 000 -
B, Praperty With Useful
1ife of 6=8 Years s 300,000 = €5 2/3% ) $ 200,000 =
£« Property With Useful ] i )
Life of £ Years or Meore $ 4.400,000 -- 100% §_ 4 400,000 -
d. Total Qualified INVESIMERt lueuirrsssrsnrsansonnns veevenes $_4,867.000 -
I, COMPUTATION OF TaX CRIDIT _ :
2. Teotal Potendal Credit (I0% of Part I, Uned) coovrennnns vees S 466,700 -
B. Availeble Amnual Credit (10% of Part 1T, Line 2 veecennsnassss § 46,670 ~
Cr.nie.r lﬁ.ne b "Availabje Annual Sredit™ en page 1, line 22 of the
business and cocupaten tax annuil return.) .
Name: F & T Toy Company Account IdemmScation
' : 44-3117831
PO, Bow 23 Number: 4-3::78
Address: Ma:ﬁnsbur:, W, va, ' 27745
By Tramx Teitz Pres. Date: Jzn, 11, 1873
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“ITEMIZATION OF PROPERTY PURCHASED TCR INDUSTRIAL EXPANSION®

T & T TCY COMPANY

(Name of Facility)

August §, 1972

(Date Placed in Service)

NTT COST/USITUL LITT [VEARS)

. ITEM PURPOSE it 6 6 to 8 8 or more
a. Newly Purchased Tand: -0 -
(List each separate item)
b. Buliding Construction: Addition esnstrusted topresen s
[Ligt each separate {tem) manufascturing fasility cost 50 vears
’ of $4,000,000. -
c. Bulldimg Services:
(Lig: each separate item}
d. Processing Services & Iquipment 5201,000 of slze 2X cutting s .
fList each separate item) machines. n . .
e. Outbuildings & Property Improvements: $300,000 of Model 387 ‘ =
fiist each separate item) goinders and sanders. €
o - $400,000 of MoZel 24 stamps '
f. Miscellanecus: figs and presses. 1t
(List each sepsrate Jtem) :
TOTAL: 84,501,000 -
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Secticn 2¢.01

Secticn 2c. Selling Tangible Property; Exempt Sales.

2c.01. Every perscn who engages oé centinues within this State
in +the business of selling any tangible property whatscever, real
or personal, 1s subject to the business and occupation tax and
shall report the gross income therefrom under either the retail
or wholesale classification, depending upon the type of sale.
any vendor who receives income from extending credit to vendees
or from the repetitive carrying of accounts in connection with
the sale of any tangible personal property shall report such
income under the service classification on the business and occu-
pation tax form. See section 1a.01 of these rules and regula-
tions.

2¢.02. It is important that the taxpayer maintain books and
records to &ccurately reflect the_distiﬁction between sales at
retail and sales at wholesale. The rates of tax Zor these two
classifications are different. If the books and records do nct
make a readily identifiable distinction, the Tax Department, upon
apdit, will consider that all sales were made at retail and the

burden of préof will be on the taxpayer teo show ctherwise.
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Section 2¢.03

2¢.03. Sales at Wholesale.

-

(2) "Selling at wholesale" and “wholesale sales” shall mean
and include:

(1) sales of any tangible perscnal propertly for the
purpcse of resale (by the vendee) in the form of
tangible personal property;

(2) sales of machinery, supplies or materials which
ara to be directly consumed or used by the pur-
chaser in the conduct cf any business or activity
which is subject to the business and occupation
tzx or ‘the annual tax on incomes of certain
carriers (West Virginia Code ch. 11, art. 1ZA);

(3) sales of any tangible personal property to the
United States, its agencies and instrumentalities
or to this State and its institutions or political
subdivisions.

(b) Sales of tangible personal property made tc purchasers
who are going to resell said preperty in the form of tangible
peféonalty are sales at wholesale by the vendor, regardless of

where the purchaser resells such property. To illustrate: A WestT

" Virginia distributor sells kitchen products {pots, pans, knives,

etc.) *to a vendee who intends to resell such products without
this State. The distributor shall repcrt the gross inceome from
such sale under the whelesale classification; for it is immater-

izl that the vendee intends to make sale of the property cutside
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this State. To gualify as a wholesale sale for the taxable
status of the vendor, it is only nécessary that the vendor be
apprised by the vendee that he (the vendee) is purchasing tan-
gible personalty to be resold in the form of tangible personalty.
(c) Sales of tangible personal property which property is
not resold in the same form by the vendee are also sales at
wholesale if the wvendee directly uses or consumes such property
in & business or activity which is subject to this tax or the
annual tax on incomes of certain carriers. To illustrate: &
vendor sells pens, paper, etc., toc a West Virginia manufacturer
who will consume such products in the conduct of his manufadtﬁr—

ing ocperation. Said sale is deemed to be at wholesale for pur-

poses of the vendor's business and occupaticn tax liability for

the purchaser intends to use the purchased goocds in & business
activity subject tco West Vi:ginia business and occupation tax.
1f the wvendor had made such sale teo an Ohic manufacturer who has
na business activity within this State subject to this State's
business and occupation tax, such sale, for the vendor's tazx

status, 1s at retail and not at wholesale.
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2c.04. Sales at Retail.

-

(a) &All sales made to ultimate consumers and sales that are

not wholesale sales are sales made at retail, anéd the gress
income therefrom must be reported under the retail classificaticn
of the business and occupation tax form.
- (b) An ultimate consumer is one who purchases gocds for his
own: personal use and whe does not resell such geoods in the form
of tangible persocnal property and who does not consume such goods
in the conduct of a business subject to this State’'s business zand
occupation tax or annual tax on incomes ¢of certain carriers.

{c) All sales o¢f real estate (such zs by a speculative

builder) are sales at retail and must be reported accordingly. é-a
. Oon sales éf realty, the status of the purchaser or the intention

or use made ¢f the properity by the purchaser is of no conseguence
to the vendor's tax status. To illustrate: A speculative builder
constructs apartment buildings which he later sells tc a West
Virginia municipality, such sale must be reported at retail on
the tax return cf the speculative builder.

{d) Casual sales of real estate (see §1, page __, cof these
rules) are mot taxable to the vendor.

(e} Sales cof tangible perfsonal property made by vendors to °
persons engaging in exempt business activities ({agriculture,
herticulture, grazing) are not exempt sales zand the gross income

derived from such szles must be reported by the wvendor under the

. retail classificaticn. This rule results from the fact that the L
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purchaser (farmer, etc.) is not engaged in a business subject to
the business and occupation tax. i |

(£) All sales made through vending machines are sales at
retail. . The term "vending machines' means and includes only
those machines which, through the insertion of a coin of a speci-
fied amount, will return to the vendee a predetermined specific
article of merchandise. It includes, but igz nct limited To,

machines which wvend cigarettes, toilet articles, sandwiches,

peverages, candies, confections, el cetera.
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2c.05. Exempt Sales.

(a) Sales by any person engaging in the business of hor-
ticulture, agriculture or grazing are not taxable under either
the wholesale or retail c¢lassification. These sales, to be
exempt from business and occupation tax, must be made by the
taxpaver of products he has grown and produced in the business of
horticulture, agriculture or grazing and not of products which he
purchases from others. To illustrate: A florist who purchases
flowers and shrubbery from a horticulturist and resells tThe same
to the public is deemed to be making sales &t retail and such
sales do not fall within this exemption. The sales made by the
horticulturist (one whe grows his own) to the florist are not
taxable séles and, of course, come within this exemption. If the
florist grows any of his own stock and makes sale ¢of the same, he
is not taxable on such sales.

(b} The exemption contained herein does not extend to all
business activities of the perscn making exempt sales but is
limited +to sales of his own vroducts. .The gross income from any
otﬁér business activities of such person must be reported under
the applicable classificatiocn on the business and occupation tax
" return. To illustrate: A farmer who leases or rents his eguip-
ment to other farmers must repcrt his gress rental income under
the rental classification. Alsc, persons who manufacture, com-
pound or prepare thelr own products (before sale theregf} inte

new, useful or difféfent products become liable under the manu-
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facturing classificaticn on the tax return. For example, A
raises dairy cows and produces milk therefrom which he sells to
supermarkets. The sale of such milk is an exempt sale since the
milk was produced by A from his own herd. (Pasteurization and
homegenization are not manufacturing processes under this tax.)
If A, rather than selling a porticn of his milk, makes butter,
cheese and ice cream from such milk, he is engaged in the
business of "manufacturing and must report the gross income from
such products under the manufacturing classification.

(c) Sales of stocks, bonds or other evidences of indebied-
ness are not sales at either wholesale or retail and are there-
fore exempt from stch c¢lassifications. However, income, fees or

commissions derived from buying and selling the same for others

must be repcrted under the appropriate classification.
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Section.2d. Public Service or Utility Business.

24.01. Certain perscns engaged wi%hin this State in any public
service or utility business are taxable on such business and
shall report the gross inccme from such business activities under
the appropriate classification on the business and occupation tax
form. Only gross income derived ZIrom the supplying of public
services shall be reported under the public service classifica-
tions. All income received by a public service eor public utility
taxpaver from activities other than the supplving c¢f public
services shall be reported under the appropriate classification
on the busiﬁess and occupation tax return. For example, a iight
and power cdémpany engaged in operating a genarating plant and
system for distribution of electrical energy for sale, may alsc
be engaged ‘in selling various electrical appliances at retail.
such company would be taxable under the electric light and power
company classificaticn with respect <O the sale of electric
energy and alsc taxsble under the retail classification with
respect to the sale of glectric appliances.

24.02. There are certain persons who are not subject te the
téﬁ imposed under-t@e'public utility section even though such
persons may be subject to the control of this State's Public
Service Commission. These statutorily exempl persons &are rail-
roads, railrcad «car ccompanies, eXpress” companies, pipeline
companies, motor carriers, telephone and'ielegraph companies and

water carriers by steamboat or steamship. Municipally-cwnecd
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4
H
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water companies and municipally-owned electric distributions

systems are not subject to the tax imposed under this section.
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Secticn 2e. Contracting.

-

2e.01. The business of ccntracting is taxable under the busi-
ness and occupation tax law and the gross income derived there-
from must ke reported under the contracting classification. - See
section la. of these rules as to definition of “contracting',
“prime contractor', 'subcontractor", "buildings cr structures!, "
contracting, repairing, decorating or improving" and “speculative
builder! .

2e.02. The rate of tax applied against gross income under the
contracting classification is dependent upon the date on which
the contréct was entered into. For example, gross income
received in 1872 by a contractor for work done as result cof a
contract entered into on January 1, 1968, is taxable at the rate
of two percent (2%). Gross income received from contracts entered
inte on or after April 1, 19871, is taxable at the rate of two and

two-tenths percent (2.2%).
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Section 2e.03

Ze.03. Prime and Subcontractors, Taxable on Gross Income with

no Deductions Therefrom. -- A prime contractor, one who furnishes

work or both materials and work under a wrltten or oral contract,
for the construction, alteration, repair, decoratiocn or improve-
ment of a new or existing building or structure or any part
therecf, or for the alteration, improvement or develcpment of
realty, must report his gross income under the contracting class-
ification without any deduction on account of any expenses
incurred. If the prime contractor executes a contract with
ancther for a portion of the job or preject, the prime contractor
receives no deduction  ffom gress income on account of any pay-
ments made to the subcontractor. The subcontractor will also be

taxable on his gress income under the contracting classification.
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2e.04. Contracts Entered Into With Governments. -- Gress
income received by a person for conéracting activities performed
for the State cf West Virginia, the federal government or any of
thelr instrumentalities, agencies, boards, commissions or poli-
tical subdivisiocns, etc., is taxable and shall be reported under
the contracting classification. The fact that the owner is a
governmental unit does not relieve the contractor, subcontractor,
suppliers or any other person from liability for business and

occupaticn tax on the full amount of gross income. .
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2e.05. Form of Contract.

-~

(a) Persons engaged in the contracting business shall
report the entire gross income under the contracting classifica-
tion, regardless of whether the contract is a turnkey contract,
lump sum contract, per unit contract, cost plus fixed fee con-
tract, or other contracts having a similar basis. Gross income
received from a contracting activity must be reported under the
contracting classification and the manner of performance, basis
of determining cost, fee or income c¢r form of ceontract shall not
alter the definition of contractor or of contracting anéd shall
net change the taxability of such income from the contracting
classification to another classification. A contracting activity
remains a.contracting activity regardless of what the parties may
name it and regardless of the manner in which the parties may
make pavment and perform the work.

(b} The measure of tThe tax under the contracting class-
ificaticn is gross income and includes all items of cost where
the contractor has incurred a liability. The cost of materials
anallabor can only be exempted from the measure of the tax in
these cases where tThe contracter is net liable To vendors or
" workmen for pavment. In those cases where the contractor con-
tends that he has not incurred a business and occupation tax
liability because he acted solely as agent for the owner, the

burden of proving the alleged principal-agency relationsi

o

ip shall

be upcn the conitractor.
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2e.06. Separate Contractis for Labor and Materials.

-~

(a) In cases vwhere the contractor enters into a separate

contract for the furnishing of materials by the centractor and a
separate contract for erection of such materials by the contrac-
tor, the gross income from both contracts is taxable under the
contracting classification, unless it can be proved by the con-
tractor that passage of title of the materials was not dependent
upon the erection of the materials by the contractor and that the
sale _of such materials 1is, in fact, a separate and distinct
transaction, taxable under the business and occupation tax law,
as a retail or wholesale sale, as the case may be. The contract
te furnish materials shall not be considered a separate and
distinct transaction from the contract to erect the same, unless
it is established by the contractor to be a complete arm's length
transaction with no dependency existing between the contract fox
materials and the contract for erection. The burden of proving
any alleged arm's length transaction shall be upon the contrac-
tor. ) -

(b) A separate purchase order for the furnishing of work or
labor and a separate purchase order for the furnishing of
materials which constitute the contract{s) between the parties
shall be treated. in the same manner as set forth in the paragraph

above. T o -
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Section 2g. BRusiness of Operating Anusements.

-

2g.01. Any persoen who derives income £from engaging in the

business of. cperating amusements shall report such income under
the amusement c¢lassification on the business and occupation téx
form. Anmusements shall include, but shall not be limited to,
dance halls, theaters, skating rinks, moving picture shows, radic
broadcasting stations, bowling alleys, golf courses, golf driving
ranges, racetracks, carnivals, billiard parlers, etc. Any other
place at which amusements are offered to the public shall ceonsti-
tute amusements for the purpose of this classification.

2g.02. Perségs engaged 1in the business of radioc broadcasting
and who provide amusements or entertainment 2t the broadcasting
staticn or at a public place for which an admission is charged
shall repcrt such income under the amusement classification. As
to gross inceme derived by radioc breadcasting staticns from
advertising activities, see §2¥ of these rmiles and regulation.

2g.03. Persons whe derive income from amusement devices shall
report such inccome under the amusement classificaticon on the
business and occupaticn tax return. The term "amusement devices"
meéns and inciudes those devices which, through the insertion of
a coin, will permit the patron te play a game or to see, hear or
read something of interest te him. When such amusement devices
are consigned to a location under an arrangement for a split of
the gress income between the owner of the machines and the person

cperating the location, the owner of the devices ig subject to
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tax under the amusement classification wupon the entire gross
recelipts from such games or devicés and the operator of the
location is subject to tax under the service classification upocn
his portion of the gross receipts.

2g.04. In the case of operators of places of amusement deoing
business on a percentage basis, the cperator is liable for the
business and occupation tax on the total amount of admissions
regardless oI yhether, under the terms of the agreement, he is
reguired to pay a percentage of the admissions as vart of <the
ccst of operating. Moving picture show operators who rent film
on a percentage basis are reguired te report the total admissions

without any deduction on account of the proportion of admissions

. paid out for the use cof the film. -

////(/ 2g.05.,Persons whe coperate places of amusement and who also
seii tangiﬁié propértf-in connection therewith} such as, sale of
popcorn by theatre owner, shall report the gross income from such
sales under the applicable sales classification on the business
and occupation tax return.

'2g.06: Alsc, persons engaged in the amusement business may be
subJject to tax under the rental classification on a certain

' portion of ‘their gross income. This situtation occurs when
amusement operators rent personal property such as lockers or

bowling shoes to their patrons. -
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Secticn 2h. Service Business or Calling.

-~

2h.0l. Persons engaged in any service business or calling not

otherwise specifically taxed under the business and occupation
tax law shall report the gross income derived therefrom under the
service classification on the business and cccupation tax form.

(a) "Service business or calling" shall include all activ=-
ities engaged in for other persons for a consideration, which
invelve the rendering of a service as distinguished from the sale
of tangible property, but shall not include the services rendered
by an employee to his employer. This temm shzll include persons
engaged in manufacturing, compounding or preparing Ior sale,
profit or commerciazl use, articles, sﬁbstances or ccmmodities
which are owned by ancther or others, as well as persons engaged as
independent - contractors in producing_natural resource products
for persons reguired to pay the tax imposed under the production
classification.

(b) Persons encgaged in the business of television broad-
casting and/cr radio broadcasting and in the business of provid-
ing advertising services are taxable under the service
cléssification for “all gross income derived £from tThe providing

of such advertising services on and after April 1, 1573.
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Section 2h.02

2h.02. Services to Personal Property.

-

(2) Where a person renders a service. to personal property

belonging t¢ others, e.g. mechanics repairing ancther's auto-
mobile, the gross income derived from the work cor labor performed
in rendering the service shall be reported under the service
classificaticn.

(b) There are many cases where a person in rendering a
service, sells tangible personal property, e.g. parts used in
autometive repairs. In such instances, the gross income derived
from the renditicn of fhe service, wusually labor charges, 1is
taxable under the service classification and the gress income
derived from the sale of tangible personal property is taxable
under the‘retail'or whelesale classification, as the case may be.
However, in those cases where the taxpayer renders a service to
perscnalty ocowned by'anothef and sells personalty to such person
to complete the repair of the article, the taxpayer may apportion
the gross income between the classifications conly if his books
and records accurately reflect such separation and if the invoice
prééentéd to +the customer shows such separation between the
services and sales. If the .taxpayer fails to maintain adequate
" records, the entire gross income will be taxed under the service
classification and the burden will be upcon the taxpayer To prove

the proper segregation of receipts.
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2h.03. Personal and Professiocnal Services. -- Personal ser-

-

vices and professicnal services are not exempt from the business

and occupation tax, and the gross income from said services must

be reported under the service classification.
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Section 2h.04

2h.04. Problems, Solutions and Examples Relating tco Service

»

Businesses or Callings. -- Presented below are several examples,

preblems and solutions thereto regarding the proper taxation of
service activities. It is o be noted that any perscn engaged in
any service business or calling within this State not otherwise
+axed under the business and occupation tax law is taxable under
the service classification. In general service business or
calling includes, but is nct limited to, advertising agents,
appraisers, architects, attorneys,"barberé, beauvticians, collec-
tion agents, court reporters, dentists, doctors, detectives,
engineers, employment agents, funeral directers, fanitors, kennel
operaters, laundries, teachers, school coperators, laboratory
operators; veterinarians, window cleaners, ané others. It alsc
includes persons engaged in the business of cleaning, repairing,
improving, etc., the personal property of others. The term does
not include persons who render services to others in the capacity
of emplovees as distinguished from independent contractors. (See
section la. of these rules.)

| (2) Example 1. |
}@&/ (1) AB, a dentist, operating within West Virginia, has
'§§§ gross 1income derived Irom repairing teeth and
' furnishing dentures, bridge work, etc. All of AB's
gross income i1s to Dbe reported under the service
classification; for ©persons sucli as dentists

primarily render professional services and do not

o
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Section 2h.04(b)

make sales. The furnishing of dentures, bridge
work, etc., 1is onlg indispensable tc and in
furtherance of the professicnal services rendered
by the taxpayer.

If AB should sell dentures to an individual with-
out =aid dentures being indispensable to or in
furtherance of professional dental services
vendered to the individual, then such sale would
qualify as a sale at retail or wholesale £for
purposes of this tax. This would certainly be an
unusual situation and the burden of proof would be
upen the taxpayer to show that such transaction
was in no way connected to his primary business of

rendering professional services.

{b) Example 2.

(1)

cD is a funeral director within this State and
commonly guotes a lump sum price for a standard
funeral service, which includes the furnishing of
a casket, services, care of the body, funeral
coach, preparation of the grave site, flowers,
etc. Where CD guotes a lump sum price such as
$1,200, which includes both the sale cf tangible

perscnal property and the charge for rendition of .

mn
I

ervices, he must separate his gross income and

report esach portion thersof under the applicable
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classification. Zis books and . records - and
invecices to customers'must reflect the segregaticn
of receipts or he will be reguired to report all
income under the service classification.

In the instant case, of the $1,200 lump sum fee,
he invoices $500 as sales of property and 3700 as
his fee for services rendered. Therefore, he may

report $500 under the retail c¢lassification and

$700 under the service classificaticn.

(c¢) Example 3.

(1)

RE, a licensed real estate Lkrcker within this
State, accepts a listing te sell an office build-
ing for the owner. _Upon sale of the building, RE
will zreceive seven percent (7%) of the selling
price as his commission. RE employs XY, a
licensed real estate salesman (not a broker). XY
is to receive twenty percent (20%) of RE's commis=-
sicn for any realty he sells which is listed by
the broker. XY finds a purchaser for the office
building listed by the broker and the zgreed upon
sales price is $800,000. The brcker's cormission
from <The owner 1s 856,000 (7% X S800,000 =
$56,000). " The broker pays” XY a commission of

$11,200 (20% X $56,000 = $11,200).
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The broker will report his entire commissioﬁ
{$36,000) with no deéﬁctions whatsoever under the
service classificaticn. The real estate salesman
(XY) is liable for business and occupation tax on
his dinceme only if he 1s an independent real
estate salesman and does noct enjoy an employer-
emplovee relationship with a broker. Real estate
salesmen licensed under Ch. 47, Art. 12 of the
Code are subject to unigue regulatcry contreols.
Consegquently, regardless of how they may be class-
ified for other _purposes, such licensed reél
estate salesmen are considered employees of
brckers for purposes of the business and occupa-

tion tax and are not taxable on their activities

in kehalf of brokers.
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Section 23i. Furnishing Property for Hire; Rental and Royalty.

2i.01. Aany person engaged in the business of furnishing any
real or tangible personal property, which has a tax situs in this
State, or any interest therein for hire, loan, lease or other-
wise, whether the return be in the form of rentals, rovalties,
fees or otherwise, shall report the gross income derived there-
from under +the rental and royalty classificaticn. The term
tangible personal property as used herein shall net include money
or public securities. The terms ‘rental and rgyalty' classij
fication', "rental classification" and "royalty classificaticen”,
when used within these regulations, are synonymous.

21.02.The owner or operator cf a store or an establishment in
which leased departments are conducted must include on his return
the rental income received by him from the lessee. The lessee
must then file a business and occupation tax return and pay Tax

under this applicable classification.
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Secticn 27. Small Loan and Industrial Loan Business.

-

23.01. Persons engaged in the business of making loans of
money, credit goods, cor things in action, whe because of such
activity are required under the provisions cf Chapter 47, Article
7A, West Virginia Code of 1931, as amended, to cbtain a license
from the West Virginia Commissioner o¢f Banking, and persons
engaged in business as an industrial loan cempany, shall report
all gross income received before April 1, 1971, under the smail
loan and industrial loan classification. The measure of the tax
for persons engaged in this type of business shall not include
the return of capital or return of princiral in making loans of
money, credit goods or things in action.

Qiﬁ;@%.oz. 211 gross income received by such perscns, as described
in the preceding paragraph, received on or after April 1, 1871,
shall be reported under the banking classificaticn on the busi-
ness and occupation tax return. (See section 2k. of these rules

and regulations.)
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Section 2k.01

Section 2k. Banking and Cther Financial Business.

~

2k.01. Any person who engages, within this State, in a banking

or financial business shall report gross income derived therefrocm
under the banking classification on the business and occupation
tax return. The preceding rule is applicable only tTo income
received on and after 2april 1, 1971. For a definition cof
"banking business" or "financial crganization", see section la.,
of these rules and regulations.

2k.02. The +term 'gross income'" of a banking or financial
business shall mean interest, premiums, dJdiscounts, dividends,
service fees or charges, commissions, fines, rents from real ox
tangible personal property, rovaltles, charges Icr bookkeeping or
data processing, receipts from check sales, charges or fees, and
receipts from the sale of tangible personal property.

2%.03. "Gross income” of a2 banking or a financial business
shzll not include:

(a) interest received on the obligations of the United
States, its agencies and instrumentalities;

' (bj intersst received on the cbligations of tThis or any
other State, territory or possession of the United States, or any
political subdivision of any of the foregoing or of the District
cf Columbia; or

(c) interest recesived on investments or loans primarily
secrued by first morigages or .deeds of trust on residential

property occupled by nontransients.
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2k.04. All interest derived on activities exempt under (c)
above, shall be reported separately; as to amcunts, on the busi-
ness and occupation tax return of a perscon taxable under the
banking classification. In other words, a full disclosure must
be made by such persocn as to the amount of exempt income he
received on investments or lcans primarily secured by first
mortgages or deeds of trust on residential property occupied by
nontransients. This exempt income must be explained in detail
and separately shown on the exemptions schedule of the business
and occupation tax return.

2k.05. Banks and other financial businesses shall report gross

income and pay tax under the banking classification only. For

example, a financial organization which makes retail sales of
tangible personal property shall not report the gross proceeds
from said sales under the retail classification but shall report
said proceeds under +the banking classification. Banking and
financial businesses, unlike all other businesses, do nct have to
segregate their income or zreceipts into the wvarious taxable

classificaticns.
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Section 3. Exemptions.

-~

3.01. Annual Exemption From Tax. =-- Each taxpayer =shall be

granted an exempticn in every case of fifty dollars (§5C.00} of
tax computed under the business and occupation tax law. From the
total taxes due the annual exemption of §50.00 is deducted.
Inasmuch as the law grants sach person an annual exemption of
§50.00, only one annual exemption can be claimed even though such
person. may conduct more than one business. The entire annual
exemption of 850.00 may be claimed only if business has been
actively conducted for the entire year. If the business is
operated for only a part of a tax year, the exempticon must be
reduced proportionately: $12.50 for a three-menth period, $4.16
for =z moﬁth, or .l4¢ a day for the period actually engaged in

business.
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Secticn 2.02

3.02. Businesses Exempt from Tax. -- The business and occupa-

tion tax law exempts from the tax the‘following businesses:

(2) Insurance companies which pay the State of West
Virginia a tax upon premiums: Provided, however, that said exemp-
+ion shall not extend to that part of the gross income of
insurance companies which is received for the use of real. pre-
perty, other. than property in which any such company maintains
its office oF offices, in this State, whether such income be in
the form of rentals or royalties.

(b} Nonprofit cemetery companies organized and operated for
the exclusive benefit of their members.

(c) Fraternal scocieties, organizations and associations,
which are organized and. operated for the exclusive benefit of
their members and not for profit.  However, this exemption shall
not extend to that part of the gross income arising from the sale
of azlcoholic ligquor, food and related services, of such socie=-
ties, organizations and asscciations which are licensed as pri=-
vate clubs under +the provisions of West Virginia Code ch. &0,

e 7. -

(&) Corporations, associations and_societies organized and
operated exclusively for religious o;_charitable purposes.

(e) Production credit asscoclations, organized under the
provisions of the federal "Farm Credit Act of 1833".

(£) Any credit union organized under =the provisions of

Chapter 31, or any other chapter of the WestT Virginia Code.
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However, +the exemptions of this secticn shall not apply to cor-

-

porations or cooperative associations organized under the DProvi-

sions of Chapter 19, Article 4 of the West Virginia Code.
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3.03. BRBusiness Exempt bv Specific Statutes.

-

(a) Public Service Districts for Water and Sewage Services.

Public service districts for water and sewage services organized
in compliance with the provisions of Chapter 16, Article 13 A,
wWest Virginia Code of 1831, as amended, entitled, "Public Service
Districts feor Water and Sewage Services', are exempt from the
payment of the business and occupation tax. This is an exempition
provided by specific statute and i1s only available to those
public service districts that have complied with all the reguire-
ments as set forth in the aforecited provisions of the Code.

{b) Municipal Waterworks. -- Waterwocrks in the State .of

west Virginia which are organized and/or operated by a municipal
corporation in compliance with the provisions of Chapter 8,
Article. 12, West Virginia Code of 1931, as amended, entitled,
"Waterwerks", are exempt from the payment of the business and
occupaticn tax. This is an exemptiocn provided by specific statute
and is only available to those municipal waterworks that have
complied with all the requirements as set forth in the aforecited
prévisions of the Code. | |

{c) Municipzl Combined WwWaterworks and Sewage Svsitems. --

Waterworks and sewage systems in the State ¢of West Virginia which
are organized and,/ or cperated by a municipal corperation in com-
piliance with the prévisions of Chapter -8, Article 13, West
Virginia Ccde of 1931, as amended, entitled, "Combined Waterworis

and Sewage Systems’, are exempt from the payment of the business
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and occupation tax. This is an exemption provided by specific
statute and is only available To th;se municipal waterwerks and
sewage systems that have complied with all the reguirements as
set forth in the aforecited provisicns of the Coce.

{(d4) Municipal and Sanitary District Sewage Works. -- Sewage

works in the State of West Virginia are organized and/or operated
by any municipal corperation and/or sanitary district in compli=-
ance with the provisions of Chapter 16, Article 13, West Virginia
Code of 1931, as amended, entitled, "Sewage Works cf Municipal
Corporations and Sanitary Districts", are exempt from the payment
of +he business and occupation tax. This is an exemption pro=
vided by specific statute and is only availzrle to those sewags
works of municipal corporations and sanitary districts that have
cemplied with all the requirements as set forth in the aforecited
provisions of the Code.

(e) Horse Racing. =-- Perscns engaged in <the business of

horse racing and organized in compliance with the provisions of
Chapter 19, Article 23, West Vi;ginia Code of 1631, as amended,
entitled, “Horse Racing!, are exempt ZIrom the payment of the
business and occupation tax. This I1s an exemption provided by
specific statute and is only available to those persons that have
compliied with all the reguirements as set forth in the aforecited
provisions of the Code. However, those pubrlic conveniences, such
as golf courses and other ;gcreational activities and motel or

hotel operaticns from which persons engaged in horss racing
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derive income, are subject to the business and occupation tax

under the appropriate classificatocns.

(£) wWest Virginiz Business Development Ccrporations. --

Business development corporaticns organized in compliance with
the provisions of Chapter 31, Article 14, West Virginia Code oI
1931, as amended, entitled, "West Virginia Business Development

Corporations', are exempt from the payment of the business and

occupation tax.
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Section 3c. Business and Occupation Tax Credit for Industrial

-

Expansion.
3c.01. A credit against business and cccupation tax is allowed
to certain industrial taxpavers who make gualified investment for
industrial expansion.

3c.02. Definitions.

(a) The term "industrial taxpayer' means any person who
exercises any privilege taxable under the manufacturing classifi-
cation of the business and occupation tax law or any person who
exercises any privilege taxable under the service classification
of such law, providing that the business activity is manufactur-
ing for ancther, which activity would be taxable under ﬁhe
manufactuﬁing classification if title to the goods and materials
were vested in the person performing the manufacturing service.

(b} The terms "gualified property"” and "property purchased
for industrial expansion" means real property and improvements
thereto and <tangible perscnal proeperty constructed or purchased
for use as a component part of a new or expanded business of an
indﬁstrial taxpaver. Such property must be located within Wwest
Virginia. -Such terms include only tangible personal property
- with respect to which depreciation or amortization is allowable
in determining the industrial tazpaver's West Virginia personal
income +ax or West Virginia corporation -net Iincome tTex. szid
property must have a useful life at the time the property 1is

placed in service of four (&) years Or more.
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(1) The terms defined within this paragraph (b) do not
include replacement’ property, motor vehicles
licensed by the department cf mnotor vehicles,
airplanes, off-premises transportation eguipment
or property which 1s used outside this State.

(2) The terms do not include property purchased prior
to July 25, 1969, nor property the construction,
reconstruction or erecticn of which began (or the
contract therefor letf) prior to July 25, 1869.

(3) Nor do the tTerms include property wh;ch is
aéquired incident to the purchase cof the stock or
assets of an industrial’ taxpayer which property
has been used by the vender in such business in
this State, or which property has been previously
designated |'property purchased for industrial
expansion! and so used to qualify for the tax
credit.

(c) "Property purchased Ioxr industrial expansion" shall
lnclude property acguired by lease for a term of ten (10} years
or longer, if the leased properiy would ctherwise qualify if pur-
chased outright. Lease renewals, subleases or assignments are
not considered "property purchased for industrial expansion”.

(d) The term "cost! shall not include the wvalue of zany
property given in trade or exchange for new p“ODerty which quali-

fies for this industrial expansion credit. The ”cost” of leased
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property is one hundred percent (100%) of the rent reserved for
the primary term cof the lease but"not to exceed twenty (20)
- years. L

(e) The term "property acguired for multiple business use!
shall mean cualified property placed in service by an industrial
taxpaver as a component part of & new or expanded business to=-
gether with some other business . or occupaticn neot gualifying for
the credit. Property acguired for multiplehbusiness use must be
apportioned between gqualifying and nongualifying business and
occcupations and the propertion allocated to gualifying businesses
of industrial taxpavers shall be considered as "qualified invest-
ment! subject to the conditions and limitations c¢f subsection (2)
of these définitions.

3c.03. Computation of and Amcunt of Credit Allowable.

{a) The amount of credit allowed to industrial taxpayers
shall be egqual to ten percent {(10%) of <the cost cf qualified
investment made for industrial expansion and shall be applied
over a ten (10) vear pericd to reduce the business and cccupation
taﬁ'at the rate of one-tenth of the amount of such credit per
taxable year. The credit shall commence with the tazxable year
" that such qualified investment is first placed in service or use.
In other words, the credit iz limited to ten percent (one percent
for each of ten consecutive taxable yvears) 2f the total gualified

investment. s
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(b) The amount of credit employed in any taxable year may
not reduce business and occupation tax liability by nore than
fifty percent (50%) of the tax computed before applying the

credit.

(c) Wwhen making claim for credit for industrial expansion,
the industrial taxpayer must explain in detail the purpose of the
facility, the anticipated increased production, the anticipated
additional employment generated, the products to be manufactured,
the type of cualified property purchased and the cost thereof,
etc. Tailure to provide detailed information will result in the

credit being disallowed.

3c.04. Qualified Investment. -- If the qualified property has
a2 useful life of eight (8) years cor more, the industrial taxpayer
may consider cne hundred percent (100%) of the cost of the pro-
perty as gualified investment. If the useful l1ife is six (8)
vears or more but less than (8) vears, the industrial taxpayer
may consider two-thirds (66 2/3%) of the cost of the property as
qualified investment. If the qualified .property has a useful
life of four (4) yvears or more but 1ess than six (&) vears, the
in&ustrial taxpayer may consider one-third (33 1/3%) of the costT
of the property as qualified investment. Property with a useful
1ife of less than four (4) years, In determining the Wast
Virginia pérsonal or corporate income tax of the industrial

taxpayer, does not gualify for purposes of the credit.
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3¢.05. Forfeiture cof Unused Tax Credits.

(a) If during any taxable yéar, an industrial taxpayer
disposes of or ceases to use property with respect to which a tax
credit has bkeen claimed, or ceases operation c¢f such business
before expiration cf the useful life of the property, then the
unused portion of such credit shall be forfeited for the taxable
vear in which such event occurs and for all ensuing vears.

(b) If an indusirial taxpayer trades in qualified property
on ‘a purchase of new qualified property, he lcses the unused
credit con the trade-in property but is permitted tec compute the
credit on the new gualified property. However, the cost of the
new cualified property shall not include the value of that pro-
perty traded in. . T o

(¢) No carrvover shall be allowed for the amount of any
unused pertion of the credit; nor shall any credit be allowed
against any tax liability for any year pricr July 25, 1%96%, by
reason o©f an assessment issuing within any periecd after such
date, which assessment is, in whole or part, fof any period prior

to July 25, 1969.
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Secticn £.01

Section 4. Compilation of Tax; Payment.

4.0L. Every person liable for pusiness and occupation taxes
shall pay the same in gquarterly estimated installments. Such
estimated installments are due on or before the last day of'the
month follewing the taxable quarter. 1In other words, if a tax-
payer keeps records and pays Tax on 2 calendar year basis he will
file three (3) gquarterly estimated installments for his business
ané occupation taxes. The instaliment for the first guarter of.
the calendar vear will be due.on or before April 30; the install-
ment for the second guarter of the calendar year will be due on .
or before July 31; and the installment for the third quarter of
£he calendar vear will be due on or beifore October 31.

4.02. 'In estimating the amocunt of Tax due for each guarter,
the taxpayer may deduct cne-fourth of the tax credit for indus-
trial expansion allowable for the taxable year and one-fourth of
the total annual exemption allowed for the year.

A.03. If a taxpayer can reascnably expect his tax liability
0 be less than $100.00 for the taxable year, he does not have to
file quarterly estimated installments and may file only zn annual
return.

4.04. The Tax Department, if it deems it necessary to insure
payment of the tax, may require the estimated quarterly install-
ment and payment for periods of shorter .duration than guarter

vear periods.
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Section 5. Return and Remittance by Taxpayer.

-

5.01. Annual Return.

{a) Every taxpayer shall, on or before the expiration cf
one month after the end of the tax year, Zfile a business and
occupation tax return for the entire taxable year. Said return
must show the gross proceeds of sales Or gIOsSS income of busi-
ness, trade or calling, and the taxpayer must compute the amount
of tax chargeable against him. Such return must be signed by the
Taxpayer.

(b) For a taxpayer maintaining records and paying taxes on
a calendar vear basis, the annual return is due on cor beifcre
January 31 of the following year. The annual return is filed at
the close‘of the taxable year and replaces the fourth cuarteriy
estimate. . The annual return 1is a. recompilation of the three
quarterly estimates and the fourth quarter's business. It pro-
vides a medium for making such adjustments on the quarterly

estimates as may be necessary.
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5.02. Extension of Time.

-

(a) Any taxpayer desiring an extension of time for filing
his annual business and occupation tax return must make such
request in writing to the Tax Department. The reguest must ke
postmarked befcre the due date of the return and must state the
reason for such reguest and the peried of extension required.
The taxpayer will then be advised in writing as to whether or not
such extensiocn is granted. No extension shall be granted for a
pericd of time longer than ninety (90) days from the due date of
the annual return.

{b) No extensioﬁs of time mav be granted for the filing of

quarterly return.
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5.03. Penalties.

(2) If any taxpaver fails to file the business and occu-
pation tax return or files his return but fails te remit in whole
or part the proper amount of tax, there shall be added to the
amount of unpaid tax, from the date such tax should have been
paid, a penalty in the amount of five percent (3%) of the unpaid
tax for the Ffirst month, or fraction thereof, of delinguency and
one percent (1¥%) for each succeeding month, or fracticn thereof
of delincuency. To illustrate: A taxpayer's amount of tax due
is one hundred dollars for the taxable year ending December 31,
1972. The,tax is not paidjuntil May 15; 1973. Inasmuch as the
tax should have peen paid on or before January 31, 1973 (due date
of the return), a penalty of five percent of the unpaid tax is
added for the month of February and one percent for .each of the
months of March, April ana May, making the total penalty rate
eight percent of the tax. - Applying the penalty rate cf eight
percent :to the net amount of tax due, one hundred decllars,
results in penalty due of eight dollars.

| (b) Howevef, the TQXVCommissioner may waive penalties upon

a showing of reascnable cause by the taxzpayer for his delin-

. Quency. Reascnable cause ﬁqst ve affirmatively pleaded, in

writing, by ‘the taxzpayer and he must set Iforth in detail the
reasons for his delinguency or failure. The Tax Commissioner's

waiver will be in writing.
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(¢} Financial hardship such as a lack of funds at the time
the return was due does not qualiff.as reasonable cause. Alsc,
the past filing history of a tTaxpayer is not relevant when
considering the issue of reasonable cause for a present
delinguency. The fact that the tTazpayer, in the past, filed zall
returns and paid all taxes timely is immaterial to the issue at
hand.

(d) Reascnable cduse does exist for late filing where the
taxpayer, because of clrcumstances beyvond his contrel, is pre-
vented from filing timely. This results when natural disasters
such as floods and fires occur; however, even in these situa-
+ions, the taxpayer should notify the autherities of his problem
and arrange- an extension of time in which to £file. THowever,
events which occur after the due date cof the return are not

sufficient to constitute reasonable cause where they would have

excused filing if such events had occurred pefore the due date.
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Section 6. Assessment or Deficiency of Tax.

-

6.01. If any person refuses tc make or file a return, or if

the Tax Department has reasonable ground +to believe that any
return made is sc deficient as not te form the basis of a satis-
factory return or assessment o¢f the tax, the Deparitment will
proceed to obtain informatiocn on which to base the assessment of
tax and may make such assessment against tThe taxpayer. An
assessment of tax may result from any one of several situations.
Some of these are listed below.

(a) The State has reason tTo believe the taxpayer has tax-
able activities within the boundaries of this State, but the
+axpayer, after being given the opportunity, refuses or fails to
file pbusiness and occupation tax return.

() Thfough an office audit or examination o¢i the tax-

paver's file, the State makes an adjustment te the business and

occupation tax return which results in a deficiency.

{¢y The State performs a £ield examination on the books and
records of a taxpayer and Increases the_reported amount of gross
income.

(d) + any time that the State believes that a taxpayer may

' have reported his income under an improper classification, under-

reperted his income or failed to file his return.
6.02. "Estimated" assessments are rHose issued when the

taxpayer has not filed returns Or has otherwise failed to comply

with provisions of the tax act. For example: John Doe files a
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1969 business and occupation tax return and reports Jgross incecme
of $20,000.00. 1In 1970, he fails té.file a return and is deemed
o be .delinguent by the State. The State will then preceed to
Nestimate" the taxpaver's 1970 income from the best information
available. Inasmuch as the taxpayer has failed tTo cooperate and
fthe State has no informaticn in regard to said taxpayer for 1970,
the State will estimate the income to be not less than that last
reported amount together with business growth and prepare an
assessment on such basis. Obviocusly, it is not the intention cf
the State to actually collect an inflated sum, but said amount

will be sufficiently large to gain the taxpayver's undivided

attention and encourage him to come forth and settle his account.
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Saction 7. Petition for Reassessment.

-~

7.01. If a person against whom an assessment has been made
desires to contest the assessment, he is required to file a
petition for reassessment. The pe?ition for reassessment must be
filed with the Tax Department personallf or by certified mail
within thirty davs after service of the assessment. In the case
of a jeopardy assessment the petition must be filed within twenty
days. The original and one copy of such petition for reassessment
shall be so filed.

~.02. If the taxpayer fails to file such petition for re-
assessment within the time required by law, the assessment shall
be conclusive and the amount thereof shall be due and payable and
not subject to judicial cr administrative,review.

7.03. The petition for reassessment shall be in writing and
shall be complete in itself so as to fully state the issues. No.
telegram, telephone call or similar communication will be recog-
nized as a petition.

7.04. The petition for reassessment shall contain (a) a
staﬁement of the amount cf the deficiency or liability, as the

case may be, determined by the Tax Department, the nature of the

" tax, <the period for which determined; (b) clear and concise

assignments of each and every error which the petiticner alleges
+o have been committed by the Tax Department in the determinaticn
of the deficiency. Each assignment of error shall be nurmbered;

{c) clear and concise statements of facts upon which the peti-
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tioner relies as sustaining the assignments of errecr; (d) &

prayer, setting forth the relief souéht; {e)} the signature of the
petiticner; (£) a verification by the petitioner; (g) & copy of
the assessment shall be appended to the original of the petition.
<2.05. In the case of jeopardy assessment a bond Wwith cor-
porate surety therecn in penalty double the amcunt cof the assess-
ment, conditicned upon the payment of all taxes, penalties and

costs legally due, shall accompany the petition for rezssessment.

"
Il
1
|441
[§3]

0




State Tax Department
Leg. Reg. 11=10
Series XIII

Section 8.01

Section 8. Hearing and Appeals.

-

8.01. Hearings upon petitions for reassessment shall be held
at the State Capitel in Charleston, West Virginia, unless good
cause be shown for conducting the hearing elsewhere within this
State.

8.02. Hearings will not be delayed by a motion for continu-
ance unless it is timely made and sets forth goed and sufificient
cause. Conflicting engagements of counsel cor the employvment of
new counsel will never be regarded as grounds for a ccntinuance,
unless set forth in a moticn filed promptly after the nctice of
hearing has been mailed, or unless extenuating circumstances are
shown which the State deems adegquate.

8.03. The unexpected absence of the petiticner or his counsel
when a petition is called for hearing will not be the occasion
for delay. The hearing shall proceed and the case be regarded as
submitted on the part of the absent party ox parties.

8.04. The petiticner may represent himself or be represented
by some other person or perscns of his choosing. A record of the
heafing shall be made.

8.,05. Petitioner will be given an opportunity for argument

" within time limits fixed by the Tax Department following submis-

sion of evidence. The Tax Department will accept briefs in lieu
0of argument. Briefs must be filed timely within the pericd

rescribed by the hearing examiner.
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8.06. An appeal may be taken by the taxpayer to the circuit
court cof the county in which the aq&ivity taxed was engaged in,
or in which the taxpayer resides, or in the Circuit Court of
Kanawha County, within thirty days aftei he shall have received

notice from the Tax Department of its determinatiocn.

b
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Saction ¢. Refunds.

9.01. Under the provisions of West Virginia Code c¢ch. 11, art.

1, se¢. 2a, any person claiming to be aggrieved through being

required unlawfully to pay any tax, may,rwithin five vears from
the date of the filing of the return in respect of which the tax
was imposed or within four years from the date the tax was paid,
whichever of such periods. expires the later, or if no return was
filed by the taxpayer, within four years Irom the time the tax
was paid, and not after, file with the Tax Department a petition
in writing %o have refunded to him any such tax, oOr any part
thereof. The petition must set forth the facts in suppecrt of the
claim for refund. In the filing of a petition for refund, the
taxpayer éhall attach thereto amended tax returns for the pericds
involved and all other evidences in suppert thereof. The Tax
Department shall review the same and make a determinaticn. The
taxpayer will be notified in writing of the determination of the

Department.
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Section 10. Taxability of Specific Businesses.

-

10.01. Presented belcw are certain specific types of business

activities and brief explanations as to the applicable business
and occupation tax classification under which each shculd report
'gross income. If any taxpaver is in doubt as to the proper class
or classes under which he is reguired to file, he should forward
an inguiry to the Tax Department.

(2) Accountants. —-- Persons whe are certified public

accountants, public accountants, bockkeepers or Wwho provide
accounting services tec others for a consideration are taxable on
the gross income derived from such activities under the service
classification on the business and occupaticn tax form.

(b) Autcmobiles and other motor vehicles., -- Perscns en-

gaged in the business of selling autcmobiles and other motor
vehicles shall report the gross receipts therefrom under the
retail or wholesale classification, depending upen the type of
sale. .No deduction is allowed such persons for sales made to
nonresidents of +this State unless it can be conclusively
established bf the dealer that such sale was consummated outside
the boundaries of West Virginia. Gross income received Ifor
" repairing automeobiles of others shall be reported under the

service classification.

(c) Advertising agencies. -

(1) Advertising agencies are primarily engaged 1n the

business of rendering services, but may also maXe
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sales of tangible personal property to their
clients or others or make purchases c¢f such
articles as agents in behalf of their clients.
Articles acgquired or produced by advertising
agencies may be £for their own use in connection
with the renditicn of an advertising service or
may be for resale as tangible personal property to
their clients.

(2) The greoss inceme received for advertising ser-
vices, including commissions or discounts received
upon articles purchased as agents in behalf of
clients, is taxable under the service classifica-
tion. Included in this classification are amounts
attributable +o sales of tangible personalty,
unless charges for such articles are separately

stated in billings rendered to clients.

(d) Barbers and beauticiang. ~-- Gross income receivedmﬁrom
barbering and beautician services shall be reported under the
service classification. Any gross income received from sales of
tangible personal property such as hair tqnic, hair spray, etc.
shall be reported under the retail classification.

(e) Doors, windows and awnings. -- FPerscns engaged in the

business of manufacturing doors, windows and awnings shall report
the gross income from such activities under the manufacturing

classification. Persons who manufacture and make sale of such

ifa
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products at retail must alsc report the gross proceeds of salé
under the retail qlassification. ’Persons who install these
products must report the gross income derived therefrom under the
contracting classification.

(f) Laundries and dry cleaners. == Perscns who derive gross

income from a laundry or dry cleaning business shall repcert said
income under the service classification. -

(g) Hospitals. -- Generally, the gross income derived by
hospitals for services rendered to patients shall be reported
under the service classification. Some of the gross income de-
rived from such business may be subject te tax under the retail
or whelesale classification, as the case may be, if the renditicn
of the service involves the sale of tangible perscnal property.

{h) Hotels and motels. -- Gross income received by hotels

and motels for the renting of rooms or sleeping gquarters shall be
reported under the service classification. A hotel, motel,
bearding house, rooming house, apartment hotel, resort lodge, or
tourist~camp includes all establishments which are held out to
the public as a hotel, public lodging' house, or rvlaces where
({sleenlng accommocatlons may be onta;ned whether with or w1;houtM)
" meals or fa lities for preparlng the same. Th e.LoregOLng does
not: " include establishments in +the business of renting real
estate, such as apartments, ncr does it include hospitals, sani-

tariums, nursing homes, rest homes and similgr institutions.
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Gross income from meals scld te the public by hotels or motels,

-

etc. shall be reported under the retail classification.

(i) Photography, vhotc printing, etc. -- Persons engaged in

+he business of photeprinting, photostating, photegraphy, photo-
engraving, blueprinting, etc., are reguired to report the gross
inceme from such activities as follows:

(1) Gress income from the developing of films, owned

by others, is to be reported under the service

classification.
(2} Gross income from making prints, photostats,
blueprints, etc., shall be reported under the

manufacturing classificaton.

(2} pPrersons who develop film owned by others and make
prints therefrom shall, when a charge is made for
the development process, repcrt under the service
classification the gross income derived from
developing said £ilm and under the manufacturing
classificaticn the wholesale wvalue cf the prints
manufactured.

(4} Perscns engaged in the photography business who
take pictures, make prints and sell the finished .
product at retail shall repcrt the value of said
product under manufacturing and, in addition to
this, shall report the gross proceeds derived from

the sale under the retail classification. e
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(3}  Trading stamps. -- Persons engaged in the business of

trading stamps and who have redemption centers or stores within

this State shall report the gross inccme derived therefrom under

the retaill classification. Gross income received from the sale

of trading stamps to méfchants who will dispense said stamps to

their customers shall be reported under the whelesale classifica-

tion.

(k) Coin cperated machines.

(1)

(2)

Gross income received by an individual who is the
owner of coin operated vending machines shall be
reported under the retail classification. If the
owner splits the gross income with the individual
within whose establishment the wvending machine is
lecated, the operator of the establishment shall
report his portion of the gross income under the
service classification. ' The owner of the vending
machines receives no deduction or exclusion from
gross income Zfor the portion paid to the estab-
lishment operator.

Gross income received by an individual who is the
owner of coin operated amusement devices shall be
reported under the amusement classification. If
the owner splits the gross income with the indivi-
dual within whose establishment the amusement

device is located, the cperator of the establish~
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ment shall report his portion of the gress income
under the service classification. The owner of
+he amusement devices receives nec deduction or
exclusion from gross income for .the portion paid

to the establishment operator.

(1) WwWall covering and flcor covering. -- Persons engaged in
+he business of selling and installing wall covering and floor
covering shall report the gross income therefrom in the following
manner:

(1) If the sale of the product is separate and dis-
tinct from the agreement to install the product

and separate charges are made for each, the vendcr

may report the sale under the retail or wholesale
classification, as the case may be, and the in-
stallaticn under the contracting classification.
The method by which the installation charge is
computed will not alter the fact that such instal-
iation is contracting. See section 2e, of tThese

rules.
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Section 11. Doing Business Within and Without the State.

-~

11.01. Persons demiciled outside this State who (a) lease
tangible personal property %o lessees 1In this State, or (b)
perform constructicn or installation contracts in this State, or
(c) render services to others herein, are doing business in this
State, irrespective o¢f the domicile of such persons and
irrespective of whether or not such persons maintain a permanent
place of business in this State.

11.02. Persons domiciled outside the State who sale tangible
personal property to persons in the State, may be doing business
in the State, irrespective of the domicile of such perscns and
irrespective cof whether or not such persons maintain a permanent
place of bﬁsiness in this State.

11.03. Perscns domiciled in and having a place of business in
this State, who {(a) sell cr lease personal property to buyers or
lessees outside .this state, or (b) perform construction or
installaticon contracts outside this State, or (¢) render services
to .others outside this Stazte, are doing business both within and
without this State. Whether or not such pérsons are subject to

tusiness and occupation tax under the law depends upon the kind

"of Dbusiness and the manner in which it -is transacted. The

following general principles govern in determining tax liability
or tax immunity under the business and occupation tax.
(&) When the business invelves a construction cr installa-

ticn contract in this State, no deduction from the measure of the
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tax. is permitted, even though the contractor is domiciled outside

-

this State and maintains a place of business cutside this State
which may contribute to the contract perfcrmed in this State.

(b} When the business involves a construction or instaila-
tion contract cutside this State, the tax does not apply to any
part of the income derived therefrom (except such part of the
income ag may be applicable to the manufacturer in this State by
the contractor of articles used or incorperated in such construc-
tion or installation), even though the contractor is domiciled in
this State and maintains a place of business herein which may
contribute torthe contract performedioutside this State.

(c) Wwhen the business invelves a transaction taxable under
the service classification, the tax deces net apply upon any part
of the gross income received for services incidentally rendered
to persons in this State by a person who does not maintain a
place of business in this State and who 1s not domiciled herein.
Sowever, the tax applies upon the income received for services
incidentally rendered to persons outside this State by a person
domiciled herein who does not maintain a place of business within
thé jurisdiction of the place of demicile of the persen to whom
the service is rendered.

(&) For example, persons domiciled herein, but having no
place of business outside this sState, are taxgable upcon the

folleowing types of inccome:
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(z)

(3)

(5)

(6)

(7)

(8)

(%)

(10)

Section 11.01(4)

An insurance agency upon commissions received for
insurance placed withaﬁt;the State;

An attorney upon fees received from persons with-
ocut +he State, even though a portion of his ser-
vices were necessarily performed without the
State;

A collection agency upon ilncome received Ifrom
clients without the State or with respect to
collections made from persons without the State;

An accountant upon income received from persons
for services performéed without the State;

An investment company upon inccme received from
loans placed without ihe State:

A commodity broker upon ccmmissions received from
persons without the State;

An advertising agency upon income received from
advertising solicited and secured from £firms

without the State;

An employment agency upol income received Zfor

securing employees for firms without the State;

A physician upon inconme received from the treat-
ment of patients without the State.

A purchasing agency upon cormissions received from
clients without “the State or with respect to

purchases made without the State.”
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(e) Conversely, persons engaged in business without the

State, but having no place of business within the State, are not
taxable with respect to the reverse of the above situations. It
is assumed, of course, that such services, to avoid taxation, are
rendered only incidentally to persons within this State.

(f) Persons engaged in a business taxable under the service
classification and who maintain places of business both within
and without this State which contribute to the performance of a
service, shall appertion to this State that portion of gress
income derived from services rendered by them in this State.
Where 1t is not practical to determine such apportionment by
separate accounting methods, the taxpayef shall apportion teo this
State that proportion of teotal income which the cost of doing
business within this State bears to the total cost of doing

business both within and without this State.
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