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Preference for Determining Successful Bids

Pursuant to West Virginia Code § 5F-2-2(a),

Signed this 20th day of July, 1992,

Jagpés H., Paige, TIT

the undersigned
hereby consents to the f£iling of the foregeoing rule.

e

cretary, Tax and Revelue
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FISCAL NOTE FOR PROPOSED RULES 0 o
LR BN
Rule Title: oraference For Determining Sucggcessful Bid
Tvpe of Rule: Legislative ®x Interpretive Procedural
Agency: ) State Tax Divisicn 2ddress State Canitol

Charleston, WV

ANNUAL ~ FISCAL YEAR
1.8ffect ¢f Proposed Rule Increase Decrease Current Next Thereafter
Estimated Total Cost & . § -7 $ g s
Parsonal Services = 0 o ' 0 Q. 0
Current Expense - 0 0 .0 _ 0 0
Repairs and Alteraticns 0 C ) 0 )
Eguipment 0 : 0 G o C
Other ' 0 i 0 0 0 0
2, Explanation ¢f zbhove estimates:

The fiscal impact should not vary from that envisioned by the
Legislature whnen it amendéd W. Va. Code § SA-3-37.,

3. Chijectives of_these rules:

The object of the amendmenis is. tc incluce commeodities and
printing in the purchases for which +vendor preferences are
available. - '

4. Explanation of Overall Econcomic Impact of Proposed Rule.

2. Economic Impact on State Government.

Statistics relating o unemplovment may imorove because
of increassd employment resulting Ifrom West Virginia vendors
winning more bids.




B. Econcmic Impact on Pelitical Subdivisions: Specifiic
Industries; Specific cgroupgs of citizens.

This cannoh be determined.

C. Zconomics Impact on Citizens/Public at Large.

There may ke an increase in employment.

Date: July 24, 1992

Signature of Agency Head or Authorized Representative

W/J@/gé 77/’ﬁ

Japds E. Paige, III i
Te Tax Commissioner
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SUMMARY

110 C.S.R. 12C provides zppropriate guidelines for determining
vendor preferences relating to certain tyves of bids on government
purchases. The amendments expand the purchases tco include
commoditiaes and printing services. See W.Va. Code § 5A-2-37.°




PROFOSED
WEST VIRGINIA INTERPRETIVE REGULATIONS
DEPARTMENT OF TAX AND REVENUE
TITLE 110
SERIES lz2cC
1982

PREFERENCE FOR DETERMINING SUCCESSFUL BIDS

§ 110-12¢c-1. Ganeral.

1.1 Scopa. - These interpretive zules are an explanation and clarifigation
of operative procedures for the "Joks For West Virginians Act of 158%0," being
vendor preference for consiruction ssrviges in. the. amount of f£ifty thousand
dollars (350,000.00) or meors and &Edgpetitively bid, angd feor purchases of
commodities and printing competitivelv bLic,

1.2 Aunthority. - See V. Va. C&de S séiélé§ﬂ

1.3 Filing Date. -

1.4 Effaective Date. -
§ 1li10-1i2¢-2. Definitionz. - As used in these ragulaticns, and unless the
context clearly requirss otherwise, the following terms shall have the meaning

ascribed herein, and ghall apply in the singular and in the plural.

2.1 “RBid* means an offer to perferm &ontracting services or o supoly
commodities or printing at a specified price.

2.2 ."3idder" means the parscn who submits a »id to the Director.

2.

L

"Code” means the Code of West Vizginis of 1831, as amended.

2.4 YCommodities” means susrlies, material, ecuivment, contractual
ssrvices, and anv other articles or things vged by or furnished to a devartment,
acency or instituticn of the state government.

2.4 2.5 VContracting services' means the furnishing of work, or both
materials . and work, in  fulfillment of a contract ZIfor the construction,
alteration, repair, dscoration or improvement of a new or existing bullding ox
structure, or any part thereoi, or for removal or demelition of a wullding or
structure, or any part therecf, or for the alteration, improvemant or
develcpment of =eal property. Fer purposes of this definition, the term
"seructure! shall include, but not be limited to, everything built up orv
composaed of parts joined together in some definite manner and attached to real
vroperty, ox which adds utility to a perticular parcel of property and is
intended to remain there for an indefinite pericd of time.

25 2.8 "Construction serviZés' means contracting services.

=5 2.7 "Contractual sgervices® shall  include telephons, telegraph,

eleciric Iight and power, water and similar services.

2% 2.8 "Director® means the Director of the Purchasing Division ¢f the
State of West Virginia, Department of Administration, or his delegate.

28 2.% "Headguarters' or "princizal placs of business" mgans ths place
where the majority of the governing power and businsss activity <of a bidder
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resides and 1s exacuted. e e el .

2,10 Prirti ng® means printing, binding, ruling, lithographing, engraving
and cther milay sexrvices. . L . _
2.11 MProiject® means the objective of the bid, idrrespsctive of anv

secondary or subcorntraciing considerations.

25 2.12 "pualified bid® means & Ppid or proposal which meets
specificationg, as determined by the Director.

215 2.13 "Removable property’ means any personal property not permanently
) Lo - - Y P ¥
ffixed to or forming a part of real estate.

23 2.14 'Resident vendor" means a vendor who:

21+ 2.14.1 Is registered in accordance with article 12, chapter 11
of the Code to transact business within the State of West Virginia:

2—3r-2-2.14.2 Maintains its Theadquarters or princiral place cof
usiness in the State;

[i o)

2112 2.14.3 Has actually paid, and not just applied to pavy,
persenal property taxes impesed Dy Ckab;er 11 of the Code on equipment used in
the regular course of supplying services o commodl ies of the general type

cffered;

21r-4 2.14.4 Has actually paid, and not Just applied to pay, all
reguiresd business taxes imposed by Chapter 11 of the Code; and

222 2.15 Vsecretary” means the Secretary of Tax and ZRevenus, or his
delegate. - —

213 2.16 "“Spending officer® means the executive head ©f a spending unit,
or a person designated by him. B

224 2.17 "Spending unit" means a department, agency or ilnstitution of the
state governmaent  for which an appropriation i1s reguestsd, or to which an
appropriation is made by the Legislature, but does not inciude any department,
agercy or ifstituticn which is not subject to the prOV151ons OL W. Va. Code
§ SA-3-37. T T

2+25 2.18 “Vendor" means any person, whether seliling at vretail or

otherwiss, wee—ia angaged in furnishing or rendering services, =2 selling
et e ST pajeesfie . sommodities or flarnishing printing.

§ 110-12C-3. Praference-Construction Services. - Feoxr fhe period of July 1,

19%0 through June 30, 1%$94, cualified bids for the purchase o©f construction
services or for the consiruction, repalr or improvement of any building or

portion therecof, sestimated to cost in excess of Elfty thousand dellars
(850,000.00), “he_her issued &5 one contract or as a series of coriracts, and
competitively bid, may recelve a maximum preference of five percent (5%). In

order to Dbe eliglble for such preference, appropriate g¢ertification and
application in writing must ke made at the time the gualified bid is submitteg.

L

3.1 A two and one-half bevcent {(2.5%) preference will be provided for a
qualified pid which 1is submitted by an individual resident wvendor who has
resided in West Virginia ht_“ucLSLy for the Iodf (4) years immediately

preceding the date the qualified kid is submitted, or for a qualified kid which
is submitied by a partnership, association or corporatlon resident vendor which
has maintaired its headduarters or principal place cf businsss within West
Virginia continususly for the four (4) vears immedlately precéding the date the
qualified bid is submitted.
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3.1.1 A partnership, asscociation or corporation shall be deemed to
meat the four (4) vyear continuous residency reguirement L1f at least elghty
percent (80%) of the ownership interest of such resident vendor is held by
aﬁother individual, partnership, assocliation or corporatien resident vendor who
otharwise_meets tne four {4) yeary continuous residency reguirement.

3.1.2 "The entity submitting a bid and regues t?ng preference under
Section 3.1 of these "egulathna_muSL meev_tbe *equgremengs of such Section 3.1
and must actually be performing the services required as a regular commercial
activity of the »idder or usually be supervisin the performance of such
services as a gensral contractor. If 2 bidder nas changed the nams under which
it does business and such former entity meets the reguirements of this Section
2.1, then the bidder shall ks deemed to meet the reguirements of this Ssction
3.1 if thes activity and residence of the bidder have not changed in a material
manner subsequent to the effactive dates of the name change.

3.2 A two and ona-half psreent {2.5%) prefsrence will be provicded for a
gualified bld which 1= gubmlbued by a resident or nonresident wvendodr which
cercifies that on an average at legast sixty percent (60%) of the employees
wo*xlng on tne project bELPb bid will be persons whe have been residents of West
ginia continucusly for the twe (2] Years lmmedwatelv preceding submission of
the wid. Bidders - sball be. responsmb e for ensuring subcontractor compliance
with the sixty percent (80%) reguirement.

3.2 A cualified bid may receive a five percent (5%) prefersnce if the
vendor submitting that bid meets both requirements as specified in the foregoeling
subksecticns 3.1 and 3.2. . R :

§ 110-12C-4. Praference-Commodities and Printing. - Zffective July 1, 1552,
qualified bids for the opurchase of commoditiss or wrinting reguired to ke
cmtalined ChroUuch competitive bids, wastner 1ssued as one contract or as a seriss

of contracts, may receive a maximum preference of five percsent (5%) . In order
o be elicinle Zor siuch preference, appropriate certification and appiication in
writing must oe made 2t the time the cgqualified »pid is submitied.

4.1 A two and one-half percent (2.5%) preference will be provided feor =z
gualified bld whicn is submitted by an individual resident wvendor who hag
resided 1n wWest Virginia conginucusly for the four (4)  vears immesdiatelv
vreceding the date the cualified bid iz submitted, or for a gualified bid which
is submitted bv a vartnership, asscciation or corporatbion resident vendor w"lcb
has maintained its headguarters or princival place of business within West
Virginia continucusly for the four (4) vears iommediatelv nreceding the date th
cualified bid is submitied.

4.2.1 A parinership, asscociaticn ox gorporaticn shall be deemed Lo
mestt the four (4) vear continuous residency reguirement 1f at lsast eightv
percent (30%) ©of the ownershin interest of such resident wvendcy is _held by
anctner individual, partnership, asscciation or corporation resident vendor wno

ctherwise meets the four [4) vear continuous residency reguirement.

4.1.2 I£f a2 bidder has changsed the nams under which it doss
business and such former entity mests the reguirements of this Section 4.1, then
the Lidder zshall be deexmed Lo meet the reguirements cf this Ssction &.1
residence of the bidder has not changed in a2 mater laT manner subseguent
effective date of the nams change. :

t the

-

2 & two and cne-half wvercent (2.5%) preference will be provided for a

28 bid which is supmitted by a resident or nonresident wverdor which

certifies that on an averags ab least sixty percent (80%) of the emsplovees of
icde

r wi’! be psrsons who nave been residencs of West Virginis contiruocusly
for the Two [12) vears immedliately vreceding submissicon of the bid.

£.2 A guzlified bid mayvy receive a five percent (5% p*eference if the
vendor submicting LOat Did mests both reguirements as svecified in the forsgeing
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subsections 4.1 and 4.2

~310313e 4+ § 110-126-5. Cartification. - To receive preference within the
meaning of these regulations, a bidder must give written consent to the
Department of Tax and Revenue authorizing disclosure to the Director of
appropriate information which will verify that the bidder has paid the required
business taxes; Provided, That such information shall not contain the amounts of
taxes paild nor any other information deemed by the Tax Commissioner to be
confidential. At the time the qualified bid is submitted, the bidder must
certify, on the form provided, compliance with the regquirements specified in
Section 3 or Section 4 of these regulations.

42+ 5.1 To meet the four (4) vear continuocus residency requirement, the
reguired certification shall state:

443+ 5.1.1 If an individual vendor, that the vendor is a resident
vendor and has resided continuously in West Virginia for the four (4) years
immediately preceding the date of certification.

412 5.1.2 If a partnership, association or corporation, that:

b2+ 5.1.2.1 The vendor is a resident vendor and has
maintained its headquarters or principal place of business continuocusly in West
Virginia for the four (4) years immediately preceding the date of certification;
or

== 5.1.2.2 That eighty percent (80%) of the ownership
interest of vendor is held by another individual, partnership, association or
corporation resident wvendor which has maintained its headgquarters or principal
place of Dbusiness continuocusgly in West Virginia for the four (4) vyears
immediately preceding the date of certification. For the purpose of determining
the eighty percent (80%) ownership interest, only actual ownership by one
entity, not joint ventures, shall be acceptable. For the purpose of meeting the
four (4) vyear residency requirement or the eighty percent (80%) ownership
interest requirement as either pertains to a joint venture, each party to a
jeint venture must meet the appropriate requirement.

42 5.2 To meet the sixty percent (60%) requirement, the certification

shall state:

=t 5.2.1 On an average, sixty percent (60%) of the employees
working on the project being bid will be persons who have been residents of West
Virginia continuously for the two (2) years immediately preceding submission of
the bid; and

42-2 5.2.2 Sufficient records will be maintained by the bidder to
verify that the average percentage of employees continuously resziding in West
Virginia, including the employees of any subcontractors, is sixty percent (60%)
or more.

1103125+~ § 110-12C-6. Investigating Certifications. - The Director shall
investigate requests for preference exclusive of tax matters when any portion of
a certification is questioned. If it is determined that the qualified bid fails
to meet a reguirement for the requested preference, the Secretary, or the
Director at the direction of the Secretary, may:

=% 6.1 Deny that portion of the requested preference that fails to meet
the requirement, leaving the remaining requested preference in tact, if any; or

52 6.2 Disqualify the bidder.

§o0—3d3e—e+ § 110-12C-7. Preference to be Considered in Making Award. - The
preference received by a bid qualified in accordance with these regulations

4
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shall be included in the determination of the award of the contract. Preference
shall not be applied as between or among resident West Virginia vendors, but
shall be applied as between or among resident vendors(s) and non-resident
vendor(s), and between or among non-resident vendors.

§336—3d3e—F~ § 110-12Cc-8. Violations. - If the Secretary determines that a
vendor which received preference under these regulations has failed to continue
to meet the requirements for such preference, the Secretary shall advise the
Director to proceed with one of the following:

F<*+ 8.1 Rescind the contract or purchase order issued to the vendor
without penalty to the State; or

72 8.2 Assess a penalty against such vendor in an amount not to exceed
five percent (5%) of the vendor’s bid. Such penalty shall be paid to the
contracting agency or deducted from any unpaid balance on the contract or
purchase order.

31103 ae-—8- § 110-12C-9. Jeopardizing Federal Funds. - If any portion of
these regulations jeopardize the receipt of federal funds, then such portion
shall be waived as being void and of no force and effect as such regulation
pertains to the project.




