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APPENDIX B

FISCAL NOTE FOR PROPOSED RULES

Rule Title:  Property Tax Valuation of Certain Manufacturing Property

Type of Rule: _X Legislative ___Interpretive Procedural

Agency. State Tax Division
Address: P.O. Box 1005
Charleston, WV _25324-1005

1. Effect of Proposed Rule

ANNUAL FISCAL YEAR
INCREASE | DECREASE I CURRENT | NEXT THEREAFTER

ESTIMATED TOTAL [ $ O $ 0 $ 0 $ 0 $ 0
COST

PERSONAL 0 0 0 0 0
SERVICES

CURRENT 0 0 0 ¢ 0
EXPENSE

REPAIRS & 0 0 0 0 0
ALTERNATIONS

EQUIPMENT 0 0 0 0 0
OTHER } o 0 ) Q 0
2. Explanation of above estimates:

There should be no additional expenses resulting from this rule.
3. Obijectives of these rules:

The rule explains and clarifies Chapter 11, Article 6F of the West Virginia Code.




Rule Title: Property Tax Valuation of Certain Manufacturing Property

4. Explanation of Overall Economic Impact of Proposed Rule.
A Economic Impact on State Government.
The rule provides special property tax valuation procedures.

B. Economic Impact on Political Subdivisions; Specific
Industries; Specific groups of Citizens.

There may be a reduction in the property taxes paid.
C. Economic Impact on Citizens/Public at Large.

There may be an increase in employment.

Date; August 1, 1997

Signature of A Head or Authorized Representative

ard E. Boyte-dr.2(

State Tax Commissioner




STATE OF WEST VIRGINIA

DEPARTMENT AX AND REVENUE
CECIL H. UNDERWOOD OF T ROBIN C. CAPERART
GOVERNOR Tax DivisioN SECRETARY
P. O. Box 2389

Charleston, West Virginia 25328-2389

SUMMARY OF RULE
110 C.S.R. 6F

PROPERTY TAX VALUATION OF CERTAIN MANUFACTURING PROPERTY

This rule explains and clarifies the Property Tax Valuation Methodology established
in West Virginia Code § 11-6F-1 et seq.

"ANEQUAL OPPORTUNITY/AFFIRMATIVE ACTIONEMPLOVYER"




STATE OF WEsr VIRGINIA

DEPARTMENT OF TAX AND REVENUE
CECIL H. UNDERWOOD ROBIN C. CAPEHART 7

GOVERNOR Tax DiIvisiON SECRETARY
P. O. Box 2389
Charleston, West Virginia 25328-2389

STATEMENT OF CIRCUMSTANCES

110 C.S.R. 6F
PROPERTY TAX VALUATION OF CERTAIN MANUFACTURING PROPERTY

S.B. 513, passed on April 12, 1997 and effective from the day df passage, enacted
a special method for valuing certain manufacturing property for property tax purposes.
This rule clarifies the valuation method.

"ANEQUAL OPPORTUNITY/AFFIRMATIVEACTICNEMPLOYER"




DATE: August 1, 1897
TO: LEGISLATIVE RULE-MAKING REVIEW COMMITTEE
FROM: State Tax Division

LEGISLATIVE RULE TITLE: Property Tax Valuation of Certain Manufacturing Property

1. Authorizing statute(s) citation: West Virginia Code § 11-6F-5

2. a. Date filed in State Register with Notice of Comment Period:

June 30, 1997

b. What other notice, including advertising, did you give of the comment
period?

Available on the Intermet

c. Date of public comment period: June 30, 1997 - July 30, 1897

d. Attach list of persons who appeared at hearing, comments received,
amendments, reasons for amendments.

Aftached X No comments received

e. Date you filed in State Register the agency approved proposed
Legislative Rule following public hearing: (be exact)

August 1, 1997

f. Name and phone number(s) of agency person(s} to contact for additional
information:

Mark Morton - 558-8500




3. If the statute under which you promulgated the submiited rules requires
certain findings and determinations to be made as a condition precedent to
their promulgation:

a. Give the date upon which you filed in the State Register a notice of the
time and place of a hearing for the taking of evidence and a general
description of the issues to be decided.

N/A

b. Date of hearing:

c. On what date did you file in the State Register the findings and
determinations required together with the reasons therefore?

d. Attach findings and determinations and reasons:

Attached
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TITLE 110 ‘
LEGISLATIVE RULE fis | 2575y g7
DEPARTMENT OF TAX AND REVENUE - -

LOFFICE OF wE :
SERIES 6F CAE OF HEST VIRGINIA

§ 110-6F-1. General.

1.1 Scope. — This legislative rule explains and clarifies the special property tax
valuation provisions set forth in Article 6F, Chapter 11 of the West Virginia Code.

1.2 Authority. -- This legislative rule is issued under the authority of W. Va.
Code § 11-6F-5.

1.3 Filing Date. --
1.4 Effective Date. —

§ 110-6F-2. Definitions. - As used in this rule and unless the context clearly requires
a different meaning, the following terms shall have the meaning ascribed herein, and
shall apply in the singular or in the plural.

2.1 "The Act" means Article 6F, Chapter 11 of the Waest Virginia Code.
2.2 "Betterment."” See Section 2.3.1.1.b.2 of this rule. |

2.3 “Certified capital addition property" and "qualified capital addition to
a manufacturing facility” - The terms "certified capital addition property” and
"qualified capital addition to a manufacturing facility" are defined in Section 11-6F-2 of
the West Virginia Code. Those definitions incorporate the terms "personal property"
and "real property," which are, in turn, in part defined by reference to certain statutory
definitions of personal and real property which are broad and expansive in scope.
However, Section 11-6F-4 of the Act limits the property to which the Act applies to fong
term capital asset type property, and makes the Act inapplicable to intangibles,
inventories or expense items such as work in process, raw materials, or consumable
supplies, etc. which are owned or used by the Taxpayer for a comparatively short time
and then sold, consumed, used up or disposed of. The Act repeatedly refers to "capital”
additions as the qualifying property.

2.3.1 The Act provides special property tax valuation for capital additions,
and not for purchases of inventory and other non-capitalized property. Therefore, the
definitions of the terms "qualified capital addition to a manufacturing facility” and
"certified capital addition property” do not mean or include certain types of property:

2.3.1.1 Exclusions. — The following property or costs of property
(by lease or purchase) for the following are excluded from the definitions of "certified
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capital addition property” and "qualified capital addition to a manufacturing facility,”
without regard to whether such costs or investments in such property are capitalized or
otherwise: repairs, facility maintenance or other maintenance, airplanes, motor vehicles
licensed by the Division of Motor Vehicles, inventories, non-capitalized property,
property that does not create additional manufacturing production capacity and
replacement property, except that certain replacement property will qualify as specified
in this rule. Notwithstanding the fact that pollution abatement equipment typicaily does
not created additional manufacturing capacity, investment in pollution abatement
property will count toward the measure of qualified capital addition property. Investment
in pollution abatement property will not mean or include costs of repairs, equipment
maintenance or ongoing coperating expenses associated with pollution control property.

2.3.1.1.a For purposes of this definition, the term "non-
capitalized property” means property, the cost of which is not required to be capitalized
for federal income tax purposes under the Internal Revenue Code or the rules,
regulations or policies implemented or promulgated by the United Staies Internal
Revenue Service. Property is capitalized for purposes of the Act when the cost of such
property is required to be capitalized for federal income tax purposes under the Infernal
Revenue Code or the rules, regulations or policies implemented or promulgated by the
United States Internal Revenue Service.

2.3.1.1.b For purposes of this definition, the term
"replacement property" means property acquired by purchase or lease for the purpose
of replacing other property in a facility, the investment in which replacement property
would not have been made but for the loss of service, destruction, removal or other loss
of the property which the replacement property is intended to replace.

2.3.1.1.b.1 Replacement property will not typically
constitute qualified capital addition property, notwithstanding that such property may be
capitalized for federal income tax purposes or a lease of such property may otherwise
qualify under this rule and notwithstanding the fact that its construction or installation
may result in an increase in productive capacity.

2.3.1.1.b.2 However, significant betterments will be
recognized as qualified capital addition property. Betterments, in combination with other
qualified capital addition property which (including such betterment) has an aggregate
cost In excess of $50 million, may be treated as a qualified capital addition to a
manufacturing facility. The term "betterment" means and is limited to replacement
property which enlarges productive capacity, economic efficiency or the quality,
efficiency or extent of pollution abatement capabilities of the facility in which the
replacement property is installed or placed. A betterment will be treated as significant
if it enlarges productive capacity, economic efficiency or the quality, efficiency or extent
of pollution abatement capabilities of the facility by at least twelve percent over such
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capacities or capabilities measured at their maximum, of the facility at the time the
property which the replacement property is intended to replace was in operation.

2.3.1.1.b.3 Replacement property which is installed
or constructed to replace property that was destroyed by fire, explosion, flood, storm or
other casualty will constitute qualified capital addition property, but the measure of the
cost of such replacement property for purposes of the Act will be reduced by any
insurance proceeds or other proceeds received in compensation for the loss.

Example 1:

Company XYZ is a large manufacturing firm. A large boiler used in the
manufacturing process is replaced in the facility due to the wear and physical
deterioration of the boiler resulting from use in the manufacturing process.

Company XYZ replaces the old boiler with a new boiler which has a higher
pressure rating and productivity than the old boiler. XYZ Company capitalizes the
purchase for federal income tax purposes.

The new boiler is not qualified for special valuation under the Act. Even though
the replacement of the old boiler is a capitalized investment and even though the new
boiler will improve productivity at the facility, the acquisition and instaliation of the new
boiler is essentially a maintenance operation intended mainly to maintain ongoing day
to day operations of the plant. The increase in productive capacity and efficiency were
incidental to the installation, not significant and not the primary reason for the
investment.

Had the old boiler not worn out, the investment would not have been made. The
investment in the new boiler was not intended to result in a significant expansion of the
operation. It was a mere replacement of existing property for the purpose of keeping
operations going. Only significant betterments will constitute qualified capital addition
property.

Example 2:

The manufacturing facility suffers a casualty where the boiler building catches
fire and the old boiler is destroyed. This is an extraordinary and catastrophic fire. The
destruction of the boiler is not the result of ordinary wear associated with the fire used
to run the boiler in day to day operation.

The old boiler is replaced with a new boiler, and associated construction occurs.
The replacement property costs $2,000,000. The insurance proceeds received by the
Taxpayer in compensation for the loss amount to $1,500,000. The amount of the cost
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of the new boiler and structure that will qualify as qualified capital addition property for
purposes of the Act is $500,000."

2311¢c Occasionally, manufacturers in West Virginia
have seen fit to lease, purchase or construct residential dwellings or housing in West
Virginia for the purpose of providing long term or tempaorary housing for certain
management personnel or other company personnel or for visiting dignitaries, company
officers or guests of the company. The terms "qualified capital addition to a
manufacturing facility” and "certified capital addition property” do not mean or include
any houses, entertainment facilities, guest accommodations, dwellings or similar
facilities, without regard to whether such property is purchased or leased, or whether
the cost of such property is capitalized for federal income tax purposes, and without
regard to whether a lease of such property might otherwise qualify under this rule.

2.3.1.1.d The terms "qualified capital addition property,”
"qualified capital addition to a manufacturing facility" and "certified capital addition
property" do not mean or include any property acquired by purchase or lease from or
between related entities. The Tax Commissioner can waive this prohibition against
related entity acquisitions if the property was acquired from a related entity for its fair
market value and there is no manipulation of the cost of, or amount of investment in,
qualified capital addition property for the purpose of gaining entitlement to special
property valuation under the Act.

2.3.2 Pollution abatement property or specialized manufacturing
production property as certified capital addition property and qualified capital
additions to a manufacturing facility. — Qualification of property for special valuation
under the pollution control facilities provisions of Article 8A, Chapter 11 of the West
Virginia Code or as specialized manufacturing production property under Article 6E,
Chapter 11 of the West Virginia Code will not affect application of the provisions of the
Act. The cost of property to be counted toward the $50 million threshold will be so
counted notwithstanding the fact that such property may qualify for special property tax
valuation under the aforementioned provisions. However, property subject to valuation
under Article 6A and Article 6E, Chapter 11 of the West Virginia Code will receive
permanent special valuation under those provisions, whereas valuation under the Act
applies for a maximum of 10 years.

2.3.3 Leased property as qualified capital addition property, certified
capital addition property or qualified capital additions to a manufacturing facility.
~ The policies that will govern treatment of leased property for purposes of determining

"It is assumed that other capital additions to the facility are made at the same time so

as to aggregate to more than $50 million, in accordance with the requirements of the Act.

4




State Tax Department
Title 110
Series 6F

whether it will be counted toward the cost of qualified capital addition property will, to
the extent possible, be parallel with the treatment of leased property for purposes of
determining whether leased property will be counted toward the original cost of a
preexisting facility, as discussed in the definition of the term "original cost.”

2.3.3.1 Leased property will not typically constitute qualified
capital addition property to the lessee because the lessor, and not the lessee, is
ordinarily legally responsible for payment of the property tax on leased property.

2.3.3.2 Leasead real or tangible personal property which a
lessee is required to treat as purchased property for federal income tax purposes may
constitute qualified capital addition property to the extent of the amount capitalized for
federal income tax purposes represented by such property if the written lease
specifically makes the lessee responsible for payment of property taxes on the leased
property.

2.3.3.3 Where the qualified capital addition property in a
manufacturing facility incorporates leased tangible personal property under a lease that
has a primary term of at least 75% of the useful life of the property, and where the
written lease for that property specifically makes the lessee responsible for payment of
the property taxes on the leased property, such leased property may constitute qualified
capital addition property.

2334 Where the qualified capital addition property in a
manufacturing facility incorporates leased real property under a lease that has a primary
lease term of at least ten years, and where the written lease for that property specifically
makes the lessee responsible for payment of the property taxes on the leased property,
such leased property may constitute qualified capital addition property.

2.3.3.5 The cost of leased real or tangible personal property
for purposes of determining the cost of qualified capital addition property will be the
discounted present value of the rent reserved for the primary term of the lease, but not
to exceed ten years. The discount rate for this computation will be as prescribed by the
Tax Commissioner from time to fime.

2.3.3.6 The extent to which the cost of leased property may
qualify as qualified capital addition property under the Act may be adjusted by the Tax
Commissioner, depending on whether the lease payments are reflective of a fair markst
value lease rate. Only those costs of leased property imposed pursuant to a written
lease agreement may qualify to be counted toward the cost of qualified capital addition
property.
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233.7 In the case of real or tangible personal property
purchased by a Taxpayer and sold to a leasing company or other entity and then leased
back to the Taxpayer which originally purchased the property (a so called sale and
lease back): Where the lease otherwise qualifies to be counted toward the measure of
qualified capital addition property, the cost of the sale/lease back property to be
counted toward the measure of cost of qualified capital addition property will be the
original purchase price cost of the property to the Taxpayer prior to the sale of the
property to the leasing company or lessor.

- 2.4 "Derivative products” means manufactured products that are made directly
from polymers.

2.5 "Enrolled” or "enroliment” —"Enroliment" is the act of placing property on
the property tax rolls or records of the taxing jurisdiction in the name of the Taxpayer.
Property is first "enrolled” and "enroliment” of a given item of property first occurs when
the property is first placed on the property books of the taxing jurisdiction in the name
of the Taxpayer.

2.6 "Feedstock" means raw materials or production inputs which are directly
used in the manufacture of polymers.

2.7 Fifty million dollar threshold. -- Under Sections 11-6F-2(d) and 3 of the
Act, a Taxpayer will become entitled to the special valuation allowed under the Act
when at least $50 million of qualified capital addition property has been enrolled in the
name of the Taxpayer. The special valuation will be granted beginning in the tax year
when the aggregate total value of enrolled qualified capital addition property enrolled
in the name of the Taxpayer has exceeded $50 million and for allowable succeeding
years in accordance with Sections 11-6F-3 and 4 of the Act.

2.8 "Intangibles.” See Section 6.4.1.3.i.4.1(6) of this rule.

2.9 "Original cost,” as that term is used with reference to a preexisting
facility, and not to new investment, or the terms "original cost before a capital
addition" or "original cost of a preexisting facility.” --

2.9.1 Under Section 11-6F-2(d) of the West Virginia Code, the preexisting
manufacturing facility must have a total original cost before the capital addition of at
least one hundred million doltars. Manufacturing facilities may in the aggregate carry
with them an original cost that is no longer reflective of the current fair market value of
the property. It is typical that the fair market value of manufacturing facilities, because
of depreciation, inflation, and various market economic forces wilt differ in some degree
from original cost. It could be that a facility may have an original cost exceeding the
$100 million minimum set forth in Section 11-6F-2(d), but have a fair market value after
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physical deterioration and economic obsolescence, that is minimal. 1t could be that a
facility could have a market value well in excess of the original cost due to economic
factors that would make the construction of a similar facility far more expensive than
original cost.

2.9.2 "Original cost," as that term is used with reference to a preexisting
facility, and not to new investment, or the terms "original cost before a capital addition”
or "original cost of a preexisting facility" means the total, original, undepreciated cost,
unadjusted for inflation or deflation, of capitalized property and certain leased property
physically in service at a facility immediately prior to the placement of certified capital
addition property in service at the facility, excluding property. enumerated as excluded
under this rule. As a general rule, original cost is the basis to the Taxpayer of the
property for federal income tax purposes (prior to any federal adjustments) at the time
of the acquisition by the Taxpayer of the property and adjusted by subsequent capital
additions or improvements thereto and partial disposition thereof, by reason of sale,
exchange or abandonment, etc. Depreciation is not taken into account in determining
the original cost of the property. Original cost shall include installation costs,
transportation, sales and excise taxes, planning costs, and other costs associated with
the acquisition of a given asset to the extent that such costs are capitalized for federal
income tax purposes.

2.9.2.1 Excluded property

2.9.2.1.a Airplanes, motor vehicles, non-capitalized
property and qualified capital addition property. -- There shall be excluded from the
determination of "original cost" or "original cost before a capital addition" or "original
cost of a preexisting facility" the following property whether purchased or leased:
Airplanes, motor vehicles licensed by the Division of Motor Vehicles, inventories and
non-capitalized property, qualified capitol addition property to be included as part of the
certified capital addition property (including construction in progress), any property
acquired by purchase or lease from a related entity or between related entities. The
Tax Commissioner can waive the prohibition against related entity acquisitions if the
property was acquired from a related entity for its the fair market value and there is no
manipulation of the measure of the cost of, or the amount of investment in, qualified
capital addition property for the purpose of gaining entitiement to special property
valuation under the Act.

2.9.2.1.b For purposes of this definition, the term "non-
capitalized property" means property, the cost of which is not required to be capitalized
for federal income tax purposes under the Internal Revenue Code or the rules,
regulations or policies implemented or promulgated by the United States Internal
Revenue Service.
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2.9.2.2 Property no longer in service. -- There shall be excluded
from the determination of "original cost" or "original cost before a capital addition” or
"original cost of a preexisting facility” the cost of any property, whether purchased or
leased, which has been removed from service, scrapped, or permanently shut down or
placed in mothball mode, notwithstanding that such property may remain on the
premises, or in the facility or on the facility grounds. Any property sold, no longer
owned by the Taxpayer, or removed from the premises or otherwise permanently out
of service will not count toward the measure of original cost.

‘ 2.9.2.3 Residential and entertainment property. — Occasionally,
manufacturers in West Virginia have seen fit to lease, purchase or construct residential
dwellings or housing in West Virginia for the purpose of providing long term or
temporary housing for certain management personnel or other company personnel or
for visiting dignitaries, company officers or guests of the company. There shall be
excluded from the determination of "original cost" or "original cost before a capital
addition" or "original cost of a preexisting facility” the cost of any houses, entertainment
facilities, guest accommodations, dwellings or similar facilities, whether leased or
purchased {constructed or otherwise), without regard to whether the cost of such
property is capitalized for federal income tax purposes and without regard to whether
such property is leased under lease terms which would otherwise qualify under this rule.

2.9.3 Original cost and leased property. — Leased property will not
typically count toward the measure of original cost to the lessee. However, certain
types of leased property will be counted.

2.9.3.1 Leases capitalized for federal income tax purposes. —
Real or tangible personal property still under lease immediately prior to the placement
of certified capital addition property in service at the facility may be counted toward the
measure of original cost if the lessee is required to treat such leased property as
purchased property for federal income tax purposes and the written lease specifically
makes the lessee responsible for payment of the property tax on the leased property.
The amount of original cost of such leased property for purposes of the Act will be the
amount capitalized for federal income tax purposes represented by such property.

2.9.3.2 Leases of Tangible personal property. -- Where the
preexisting manufacturing facility incorporates leased tangible personal property under
a lease that, at the time the [ease was entered into had a primary lease term of at least
75% of the useful life of the leased tangible personal property, and where the written
lease for that property specifically makes the lessee responsible for payment of the
property taxes on the leased property, such leased tangible personal property still under
lease at the time qualified capital addition property is enrolled may be counted toward
the measure of original cost of the preexisting facility.
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2.9.3.3 Leases of realty. -- In the case of leases of real property
which at the time the lease was entered into had a primary lease term of at least ten
years, and where the written lease for that property specifically makes the lessee
responsible for payment of the property taxes on the leased property, the cost of such
leased real property still under lease at the time qualified capital addition property is
first enrolled in the name of the Taxpayer may be counted toward the measure of
original cost of the preexisting facility.

2.9.3.4 The extent to which the cost of leased real or tangible
personal property may qualify may be adjusted by the Tax Commissioner, depending
on whether the lease payments are reflective of a fair market value lease rate. Only
those costs of leased property imposed pursuant to a written lease agreement may
qualify to be counted toward original cost.

2.9.3.5 Except for sale and lease back property, the cost of leased
property that will qualify to be counted for purposes of determining original cost under
the Act shall be the rent paid for such property prior to the date when any item of
qualified capital addition property is enrolled in the name of the Taxpayer over the
primary term of the lease or the bygone portions thereof, and any subsequent lease
renewals that have been exercised.

2.9.3.6 Sale and lease back property. -- In the case of property
purchased by a Taxpayer and sold to a leasing company or other entity, and then
leased back to the Taxpayer which originally purchased the property (a so called sale
and lease back): As with other leases, a sale/lease back {ease would count toward the
original cost of a preexisting facility if such property meets the criteria set forth in this
section for qualification (i.e., the |lease is capitalized for federal income tax purposes,
or a tangible personal property lease having a primary term of 75% of useful life, or a
realty lease having a 10 year or more primary term, and the lessee is required by the
written terms of the lease to pay the property tax on the leased property).

2.9.3.7 |f the sale/lease back lease otherwise qualifies to be
counted toward the measure of original cost of the preexisting facility, the measure of
original cost of the sale/lease back property to be counted as part of the cost of the
preexisting facility will be the original purchase price cost of the property fo the
Taxpayer prior to the sale of the property to the leasing company or lessor.

2.10 "Placed in service" -- Qualified capital addition property becomes a
qualified capital addition to a manufacturing facility which is qualified for special
valuation under the Act when such property is placed in service, without regard to the
point in time when such property is purchased, physically installed or physically placed
in operation. Qualified capital addition property enrolled in the name of the Taxpayer
before the $50 million threshold has been exceeded will not be treated as having been
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placed in service for purposes of the Act until the $50 million threshold has been
exceeded and at least $50 million of the qualified capital addition property has been
enrolled in the name of the Taxpayer. Qualified capital addition property in excess of
$50 million that is enrolled in the name of the Taxpayer on or after the date of
enroliment of property representing the $50 million threshold amount will be treaied as
having been placed in service when enrolled in the name of the Taxpayer. Property
assessed as construction in progress for purposes of this determination will be treated
as placed in service in the same manner as other qualified capital addition property in
accordance with this subsection.

2.11 "Preexisting facility” or "preexisting manufacturing facility"” mean a
manufacturing facility, as defined in Section 11-6F-2(b) of the West Virginia Code, and
the attributes thereof at the manufacturing facility (excluding all qualified capital addition
property) immediately prior to the enrollment of qualified capital addition property which
will become certified capital addition property when the $50 million threshold is
exceeded.

2.12 "Property tax year" or "tax year" means the calendar year following the
July first assessment day. The term "tax year" for purposes of the property tax is
defined in Section 11-5-3 of the West Virginia Code to mean the calendar year following
the July first assessment day, or in the case of a public service business assessed
pursuant to article six of Chapter eleven, the calendar year beginning on the January
first assessment day.

2.13 "Qualified capital addition property” means property not otherwise
disqualified or excluded from qualifying as certified capital addition property or as a
qualified capital addition to a manufacturing facility under the provisions of the Act or
this rule, which may potentially qualify as certified capital addition property and as a
qualified capital addition to a manufacturing facility if the $50 million threshold and the
other requirements of the Act are ultimately fulfilled by investment in such property and,
after the $50 million threshold has been exceeded, qualified capital addition property
means certified capital addition property and comprises the qualified capital addition to
a manufacturing facility.

2.14 Related entity. -- The term "related entity" means:

2.14.1 A corporation, partnership association or trust controlled by the
Taxpayer: )

2.14.2 Anindividual corporation, partnership, association or trust that is
in control of the Taxpayer,
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2.14.3 A corporation, partnership, association or trust controlled by an
individual, corporation, partnership, association or trust that is in control of the
Taxpayer; or

2.14.4 A member of the same controlled group as the Taxpayer.

2.14.5 For purposes of this rule, "contro!," with respect to a corporation
means ownership, directly or indirectly, of stock possessing fifty percent (50%) or more
of the total combined voting power of all classes of the stock of such corporation entitled
to vote. "Control,” with respect to a trust, means ownership, directly or indirectly, of fifty
percent (50%) or more of the beneficial interest in the principal or income of such trust.
The ownership of stock in a corporation, of a capital or profits interest in a partnership
or association or of a beneficial interest in a trust shall be determined in accordance
with the rules for constructive ownership of stock provided in Section 267(c) of the
United States Internal Revenue Code of 1954, as amended, other than paragraph (3)
of such section.

2.15 "Replacement property.” See Section 2.3.1.1.b of this rule.

2.16 "Statutory effective date" means the effective date of Article 6F, Chapter
11 of the West Virginia Code. Section 11-6F-6 of the West Virginia Code states that
Article 8F, Chapter 11 of the West Virginia Code is effective for tax years beginning on
and after July 1, 1997. The term "tax year” for purposes of the property tax is defined
in Section 11-5-3 of the West Virginia Code to mean the calendar year following the
July first assessment day, or in the case of a public service business assessed pursuant
to article six of Chapter eleven, the calendar year beginning on the January first
assessment day.

2.16.1 For Taxpayers other than public service businesses, the provisions
of Article 8F, Chapter 11 of the West Virginia Code are effective for property assessed
on July 1, 1997 for the January 1 to December 31, 1998 tax year, and thereafter.
Property assessed prior to July 1, 1997 would not be subject to the treatment allowed
under Article 6F, Chapter 11 of the West Virginia Code. For public service businesses,
the provisions of the Act are effective for property assessed on January 1, 1998 for the
January 1 to December 31, 1998 tax year and thereafter.

§ 110-6F-3. Application for certification of capital addition property. —- Section 11-
6F-4 of the Act requires that an application for certification of capital addition property
be filed with the Tax Commissioner "on or before the date the property is first required
to be reported on an annual return for ad valorem property tax purposes.”

3.1 Every corporation owning a manufacturing facility located in West Virginia
(except public service businesses) is required by Section 11-1C-10 of the West Virginia
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Code to prepare and file an annual property tax return with the Tax Commissioner
between July 1st and October 1st each year listing all of its property subject to taxation
including, but not limited to, construction in progress.

3.1.1 Note that the year in which the annual return is required to be filed
is the calendar year preceding the tax year. The term "tax year" is defined in Section
11-5-3 of the West Virginia Code to mean the calendar year following the July first
assessment day, or in the case of a public service business assessed pursuant to
Article 6, of Chapter 11 of the West Virginia Code, the calendar year beginning on the
January first assessment day.

3.2 Due date. -- Under Section 11-6F-4 of the West Virginia Code, a person
seeking to have property designated as certified capital addition property for purposes
of the Act, must make a sworn application to the State Tax Commissioner, on forms
prescribed for that purpose by the Tax Commissioner, on or before the date the property
is first required to be reported on an annual return for property tax purposes.
Application for certification will be treated as having been timely filed with the Tax
Commissioner for purposes of the Act if the application for certification is filed on or
before the first day of October of the year in which the annual return is required to be
filed to report the property which the Taxpayer seeks to have certified as certified
capital addition property. For public service businesses, application for certification will
be treated as having been timely filed with the Tax Commissioner for purposes of the
Act if the application for certification is filed on or before the first day of May of the year
in which the annual return is required to be filed to report the property which the
Taxpayer seeks to have certified as certified capital addition property. Applications will
not be accepted for capital additions to a manufacturing facility enrolled in the name of
the Taxpayer before the statutory effective date, i.e., for property enrolled in the name
of the Taxpayer before July 1, 1997.

3.2.1 Applications for certification of multiple party projects located
in polymer alliance zones. -- If qualified capital addition property investment is made
in a polymer alliance zone, Section 11-8F-2d of the Act allows one or more persons
making such qualified capital addition to join in a multiparty project with a person
owning or operating a preexisting manufacturing facility: (1) that is located in the
polymer alliance zone where the qualified capital addition property is to be located and
(2) that has property in place in the polymer alliance zone having a total original cost
before the capital addition of at least one hundred million dollars.

3.2.1.1 The multiple party project can be certified by the Tax
Comm:ssnoner if the capital addition creates additional production capacity of existing
or related products or feedstock or derivative products respecting the preexisting
manufacturing facility and if the qualified capital addition property investment otherwise
meets the requirements of the Act and this rule.
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3.2.1.2 Applications for multiple party projects to be located in a
polymer alliance zone must make a sworn application to the Tax Commissioner in
accordance with Section 11-8F-4 of the Act on forms prescribed for that purpose by the
Tax Commissioner, on or before the date the property is first required to be reported to
the county assessor on an annual return for property tax purposes. Application for
certification will be treated as having been timely filed with the Tax Commissioner for
purposes of the Act if the application for certification is filed on or before the first day
of October of the year in which the annual return is required to be filed to report the
property which the Taxpayers seek to have certified as certified capital addition
property.

3.2.1.2.a An application for a multiple party project for
qualified capital addition property investment in a polymer alliance zone must be
.executed by all proposed participants. It must specifically state that the participants
seek certification of a multiple party project and certified capital investment to be made
in a polymer alliance zone. The application must specifically identify the particular
polymer alliance zone in which the investment is to be made. It must affirm that all
participants are either:

(1) Manufacturers of polymers,

(2) Manufacturers of the production inputs (i.e. feedstock) for
the manufacture of polymers or

(3)  Manufacturers that use polymers as production inputs in the
manufacture of derivative products.

No other Taxpayers or persons will qualify as participants in a multiple party
polymer alliance zone project for purposes of the Act.

3.2.1.2.b The application for a multiple party project must
specifically state that one of the proposed participants is a person owning or operating
a manufacturing facility that predominantly (1) manufactures polymers or (2)
manufactures production inputs (feedstock) for the manufacture of polymers or (3)
manufactures a derivative product which is produced from polymers. The facility must
predominantly manufacture one or more of the enumerated products, but need not
exclusively manufacture such products. The application must specifically state that the
preexisting manufacturing facility is (1) located in the polymer alliance zone where the
qualified capital addition property is to be located and (2) has a total original cost before
the capital addition of at least one hundred million dollars in place in a polymer
manufacturing facility in the polymer alliance zone. The application must specifically
identify the person owning or operating that manufacturing facility and must be executed
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by that person or a legal representative of that person along with all other proposed
participants.

3.2.1.2.c The application for certification of a multiple party
project must specifically state that the proposed qualified capital addition property will
create additional production capacity of existing or related polymer products produced
by that manufacturing facility or feedstock or derivative products produced by that
manufacturing facility.

3.2.1.2.d The application must describe in detail the
investment and business expansion plan, and must show that the investment will be
integrated with the preexisting manufacturing facility.

3.2.1.2.e Multiple party investments in a polymer alliance
zone that are not integrated with the preexisting facility will not be certified. In order for
an investment to be integrated with a preexisting facility, the qualified capital investment
property and its operation must typically be physically, economically and functionally
integrated with the preexisting manufacturing facility in accordance with the criteria set
forth in this rule for integrated investments.

3.2.1.2f Only persons or entities that directly make
substantial investment in qualified capital addition property will qualify as project
participants in a multiple party polymer alliance zone project for purposes of the Act.

§ 110-6F-4. Polymer alliance zone investment.

Section 11-6F-2(d) of the Act defines the term "qualified capital addition to a
manufacturing facility,” and sets forth certain specifications relating to persons making
investment in qualified capital addition property in a polymer ailiance zone:

if the capital addition is made in a polymer alliance zone as
designated from time-to-time by executive order of the
governor, then the person making the capital addition may
for purposes of satisfying the requirements of this
subsection join in a multiparty project with a person owning
or operating a manufacturing facility that has a total original
cost before the capital addition of at least one hundred
million dollars if the capital addition creates additional
production capacity of existing or related products or
feedstock or derivative products respecting the
manufacturing facility.

4.1 The "polymer alliance zone" provision of the Act applies only
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to the following entities if they have a facility located in a polymer alliance zone:
(1) Manufacturers of polymers,

(2)  Manufacturers of the production inputs (i.e. feedstocks) for
the manufacture of polymers and

(3)  Manufacturers that use polymers as production inputs for
production of derivative products.

4.2 The provisions of the Act relating to polymer alliance zones do not apply to
any other manufacturers or persons that may be located in a polymer alliance zone.
However, all West Virginia manufacturers that qualify under the Act would be subject
to the special property tax valuation provisions of the Act without regard to whether they
are lacated in a polymer alliance zone or elsewhere in West Virginia.

4.3 Applications for certification of multiple party projects must meet specific
requirements set forth in this rule under Section 3.2.1.

§ 110-6F-5, The point in time when entitlement to special property tax valuation
accrues.

A Taxpayer will become entitled to the special valuation allowed under the Act
when at least $50 million of qualified capital addition property has been enrolled in the
name of the Taxpayer. The special valuation will be granted for the fax year when the
aggregate total value of enrolled qualified capital addition property enrolied in the name
of the Taxpayer has exceeded $50 million and for succeeding years in accordance with
Sections 11-6F-3 and 4 of the Act.

5.1 Qualified capital addition property enrolied in the name of the Taxpayer
before the $50 million threshold has been exceeded will not be treated as having been
placed in service for purposes of the Act. When the first $50 million of the qualified
capital addition property has been enrolled in the name of the Taxpayer, that $50 million
threshold investment in such property is deemed to be placed in service on the date of
enroliment of the property. Qualified capital addition property in excess of $50 million
that is enrolled in the name of the Taxpayer on or after the date of enroliment of
property representing the $50 million threshold amount will be treated as having been
placed in service when enrolled in the name of the Taxpayer.

5.2 The qualified capital addition property as well as the initial $50 million
investment in property will constitute a "qualified capital addition to a manufacturing
facility" and "certified capital addition property," and will be valued in accordance with
Section 11-6F-3 of the Act beginning in the tax year for which the amount of the original
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cost of the investment in new qualified capital addition property in place first exceeds
$50 million on the July 1 assessment day.

5.3 Example:

Construction of a capital addition to an existing eligible manufacturing facility
begins on April 1, 1997. The construction will be accomplished over a period of 24
months. It will be completed on April 1, 1999, and the capital addition will be placed in
operation on June 1, 1898.

On July 1, 1997, three months of construction have been completed. On July
1, 1998, 15 months of construction have been completed, and more that $50 million of
qualified capital addition property is in place.

Construction is completed April 1, 1999. The plant is placed in operation on
June 1, 1999, and as of July 1, 1999 is assessed as a completed qualified capital
addition to a manufacturing facility for tax year 2000.

53.1 The addition is assessed as follows for the tax years 1998, 1999
and 2000:

5.3.1.1 On July 1, 1997, 3 months of construction in progress is
enrolled in the name of the Taxpayer with an appraised value equal to the fair market
value of the materials in place in the construction. The $50 million threshold has not
yet been reached. Therefore, for purposes of the Act, the property is not treated as
having been placed in service, and the construction in progress is valued and taxed for
the 1998 tax year without applying the special property tax valuation. The 1998 tax year
is the January 1 to December 31 calendar year next succeeding the July 1, 1997
assessment date. W. Va. Code § 11-5-3.

53.1.2 The Act does not yet apply because the $50 million
threshold has not been reached. For the 1998 tax year, the assessed value is 60% of
the appraised value. Typically the appraised value of construction in progress is set at
the value of the materials in place without any cost of labor component.

5.3.1.3 On July 1, 1988, fifteen months of construction have been
completed, and more than $50 million of construction materials have been incorporated
into the construction in progress and are assessed on July 1. The $50 million threshold
has now been exceeded. The property having a cost of more than $50 million, even
though it has not yet been placed into operation, will be treated as having been placed
in service on July 1, 1998 for purposes of the Act. This is the date when the cost of the
property enrolled in the name of the Taxpayer attributable to the project exceeds $50
million. :
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5.3.1.4 The physical placement of property into operation and the
placement of property into service for purposes of the Act are not related concepts, and
these events do not typically occur simultaneously. The term "placed in service" is
defined in Section 2 of this rule. Property is placed into service for purposes of the Act
when the criteria set forth in that definition have been satisfied. Section 11-6F-4 of the
Act states that the certified capital addition property receives special property tax
valuation beginning at the point in time when the qualified capital addition property is
"placed in service." The Taxpayer's entitlement to special property tax valuation accrues
only when qualified capital addition property is "placed in service."

5.3.1.5 For the 1999 tax year (the tax year following July 1, 1998),
the assessed value is the appraised value X 5% X 60%. Again, for construction in
progress, the materials cost is counted in the appraised value, but not the labor cost
component.

5.3.1.6 Construction is completed on April 1, 1999. The plant
goes into operation on June 1, 1999. Note that the placement of property in service for
purposes of the Act bears no relationship to the date when property is placed into
operation as a functioning part of the manufacturing facility.

5.3.1.7 OnJuly 1, 1999, the construction has been completed for
about 3 months. The qualified capital addition property enrolied for the first time in the
name of the Taxpayer on July 1, 1999 will be treated as having been placed in service
immediately upon enroliment because the $50 million threshold was reached on July
1, 1998. New qualified capital addition property enrolled in the name of the Taxpayer
after the $50 million threshold has been exceeded is treated as having been placed in
service for purposes of the Act when enrolled in the name of the Taxpayer. The plant's
appraised value will now include not only the cost of the materials incorporated into the
plant, but also the value of the labor for the construction. Appraised value will increase
significantly for the 2000 tax year (the calendar year after July 1, 1989).

5.3.2 The assessed value will be original cost X 5% X 60%.

5.3.2.1 The cost layers created by the property enrolled in the
name of the Taxpayer on July 1, 1997 and on July 1, 1998 will have special property
tax valuation treatment for the tax years 1999 through 2008 inclusive (ten years).

5.3.2.2 Note that the value of property enrolled in the name of the
Taxpayer on July 1, 1997 was below the $50 million threshold. Therefore, the qualified
capital addition property enrolled in the name of the Taxpayer in that year is not treated
as having been placed in service in the 1998 tax year (the next calendar year after July
1, 1997). The $50 million threshold is exceeded on July 1, 1998. The investment that
makes up the $50 million amount is composed of the lnvestment in the property enrolled
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in the name of the Taxpayer on July 1, 1897, as well as the investment in property
enrolled in the name of the Taxpayer on July 1, 1998. Thus, the property enrolled in the
name of the Taxpayer as of July 1, 1997 is treated as having been placed in service for
purposes of the Act on July 1, 1998, along with the remaining investment in property
comprising the $50 million amount that was enrolled in the name of the Taxpayer on
July 1, 1998. This is why the property enrolled in the name of the Taxpayer on both
assessment days, July 1, 1997 and July 1, 1998, is freated as placed in service on July
1, 1998. The July 1, 1998 assessment day is the assessment day for the tax year
beginning on January 1, 1999. This is why the property enrolled in the name of the
Taxpayer on July 1, 1997 and the property enrolled in the name of the Taxpayer on July
1, 1988 will receive special property tax valuation under the Act beginning in tax year
1999 and ending in tax year 2008.

5.3.2.3 The cost layer created by the property enrolled in the name
of the Taxpayer aon July 1, 1999 will have special property tax valuation treatment for
the tax years 2000 through 2009 (ten years). The special property tax valuation
treatment for both layers will be concurrent for the years 2000 to 2008.

§ 110-6F-6. Period of time over which property is placed in service.

Section 11-6F-4 of the Act requires that an application for certification of capital
addition property be filed with the Tax Commissioner "on or before the date the property
is first required to be reported on an annual return for ad valorem property tax
purposes.”

6.1 A Taxpayer could apply for certification of a project investment that is to
be placed in service or phased in over a period of years at a total cost of more than $50
million, and could comply with Section 11-6F-4 if the application for certification were
filed before the first items of investment property (either as a completed facility or as
construction in progress) are required to be reported on a property tax return.

6.2 Certified capital addition property must be placed in service as partof a-
defined plan for an integrated capital addition to a manufacturing facility over a definite
and limited period of time based upon the Taxpayer's plan for the expansion. It may be
that a Taxpayer will undertake a development where the investment will be made over
a number of years for a single expansion. There is no set maximum time limitation
period for the placement of such integrated investment property in service.

6.3 In some cases expansion may take place in phases where one portion of
the plant expansion (such as a production line or unit) may be placed in operation, and
other phases of the expansion will then be later placed into operation as they are built.
The Tax Commissioner will certify multi-phase projects if the project phases can be
reasonably included as components of an plan for an integrated capital addition to a
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manufacturing facility. However, if there is a substantial expanse of time or delay
(either planned or unplanned) between the placement of one phase into operation, and
the commencement of construction or operation of a succeeding phase, the Tax
Commissioner may determine that the expansions resulting from those purported
phased investments are not part of a plan for integrated capital additions to a
manufacturing facility, but instead are a series of discrete non-integrated investments.
A time gap or delay of more than 1 year would be considered substantial.

6.3.1 If investments are determined to be discrete non-integrated
investments, the property acquired with such investments will be required to qualify
separately for special property valuation under the Act. Each non-integrated investment
will be required fo independently meet the $50 million investment thresheld
requirement.

6.3.2 Inthe case of integrated multi-phase investments, the total qualified
investment combining all integrated phases of the development will typically be included
in the measure of investment in qualified capital addition property for determining
whether it meets the $50 million investment threshold requirement and, once the
threshold had been exceeded, toward the amount of the certified capital addition.

6.4 Plan for an integrated capital addition -- Qualified capital addition property
must be placed in service as part of a discrete, defined plan for an integrated capital
addition to a manufacturing facility over a definite and limited period of time based upon
the Taxpayer's plan for the expansion. The property may be placed in service over a
period of less than one year, or more than one year or in phases. Phased investments
or phased in investments are made pursuant to a plan for an integrated capital addition
where one or more portions of the plant expansion (such as a production line or unit)
may be placed in operation, and other phases of the expansion will then be later placed
into operation in due course as they are concurrently or consecutively constructed or
installed. Although integrated phased investments that take more than one year to
complete are multiple year investments, other multiple year investments may not be
phased investments in that the investment in non-phased multiple year integrated
investments are enrolled in the name of the Taxpayer year by year as construction in
progress, and the qualified capital addition property goes into actual operation at one
point in time, rather than in phases. A so called "turn key" project, where the entire
operation substantially commences upon the completion of construction of the facility,
would constitute a capital addition to a manufacturing facility resulting from a multiple
year non-phased integrated investment.

6.4.1 Integration between qualified capital addition property and
preexisting facilities. -- Although physical integration between the preexisting facility
and the qualified capital addition property (to the extent that the qualified capital
addition property must be located within two miles of the preexisting facility) is required
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by the Act in Section 11-6F-2(d), the extent to which qualified capital addition property
must be economically or functionally integrated with the preexisting facility will vary on
a case by case basis.

6.4.1.2 ltis possible that qualified capital addition property may
consist of an entirely new plant, operation or process which manufactures an entirely
new product or product line in such a way that the qualified capital addition property
may not be in any way integrated with, or related to, the preexisting facility or its
operations, except for the fact that it is owned by the same person that owns the
preexisting facility and it is located within two miles of the preexisting facility. In such
a case, the property could qualify for special property tax valuation under the Act if the
property were otherwise qualified, and if the investment plan itself constituted a
discrete, definite plan for an integrated investment in qualified capital addition property.

6.4.1.3 Criteria indicating the existence of a plan for an integrated
capital addition to a manufacturing facility. -- The following criteria relating to a
proposed capital addition to a manufacturing facility indicate the possible existence of
a plan for an integrated capital addition, but no single factor or combination of factors
is dispositive of the issue of integration:

6.4.1.3.a Evidence that an investment is to be made for the
accomplishment of a single economic expansion or development, and that the purchase
of any major property component or any major service component of the deveiopment
will not and would not be made unless investment in the remaining major components
are also made.

6.4.1.3.b The existence, for a substantial time prior to
the enroliment of any qualified capital addition property, of a written plan for the capital
addition showing: projected amounts of investment to be placed in service, a detailed
schedule for construction and commencement of operations (either in phases or
otherwise) and a detailed set of technical engineering and construction plans for the
expansion.

6.4.1.3.c The existence, for a substantial time prior to
the enroliment of any proposed qualified capital addition property, of minutes of the
Board of Directors of the Taxpayer showing the presentation of a proposal for the
planned capital addition, deliberations of the Board of Directors regarding the proposed
capital addition and approval of the plan by the Board.

6.4.1.3.d The presentation of a proposal for or
demonstration of the plan for the capital addition to the shareholders or owners of the
Taxpayer a substantial time prior to the enrollment of any proposed qualified capital
addition property.
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6.4.1.3.e Minutes of the Board of Directors showing
authorization of expenditures of the Taxpayer for the capital addition.

6.4.1.3.f Evidence of the encumbrance of funds in the
accounting records of the Taxpayer for the capital addition.

j 6.4.13.g Submission of filings, applications and
documentation relating to the proposed project with Federal and State agencies such
as the Federal Energy Regulatory Commission, the Securities Exchange Commission,
or with air, water and solid waste permitting agencies and similar governmental
agencies a substantial time prior to the enroliment of any proposed qualified capital
addition property.

6.4.1.3.h The preparation and submission of applications
for financing with public or private sources of financial resources, the issuance of
securities for the financing of the proposed capital addition, and the incurring of debt
and other obligations for the financing of the project a substantial time prior to the
enrollment of any proposed qualified capital addition property.

6.4.1.3.i Phased investments. -- In the case of phased
investments, physical, engineering, economic and functional integration of the qualified
capital addition property placed in service must typically be shown for all phases of the
investment. The investment phases must be integrated with each other and typically
must be integrated with the preexisting facility.

6.4.1.3.1.1 Physical integration occurs where the

qualified capital addition property is located in or on the premises of a preexisting
facility or in near proximity to, or incorporated as part of, a preexisting production unit
of the preexisting facility.

6.4.1.3.1.2 Engineering integration occurs where the
qualified capital addition property is deliberately designed to operate in coordination
with other parts of the preexisting production machinery and apparatus at the facility so
as to improve productivity, quality control or overall capacity of the manufacturing
operation at the facility.

6.4.1.3.i.3 Economic integration occurs where the
capital addition is designed to enhance the overall economic efficiency of the
preexisting manufacturing facility by either decreasing costs per unit of production, or
increasing net revenues.

6.4.1.3.i.4 Factors indicating functional
integration. - The determination of whether or not the operations resulting from
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phased investments and preexisting facilities are functionally integrated (both between
phases and between the preexisting facility and the property represented by the phased
investment) will turn on the facts and circumstances of the case. Several factors may
evidence that the operations are functionally integrated. A non-exclusive list of such
factors is found below in this subsection. Generally, several functionally integrating
factors will exist in a given business, although functional integration may exist as a
result of few factors or even one factor, if the factor or factors involved are particularly
significant. In determining whether functional integration exists, factors should not be
examined in isclation. Instead, it should be determined whether the factors which are
present, in combination, result in functional integration between phased investment
property and the preexisting facility. In addition, the presence or absence of any one
factor or any particular factors is not necessarily determinative as to whether a
functional integration exists, although absence of all of the factors described in this
subsection will generally result in a finding that functional integration does not exist.

6.4.1.3.1.4.1 Factors. — A non-exclusive listing
of factors to be considered in determining whether business segments are functionally
integrated appears below.

(1) Functional integration may be indicated where the capital addition, in
conjunction with other preexisting assets at the manufacturing facility is operated to
send, receive, exchange or transfer products, materials or goods between the qualified
capital addition property and production, storage, receiving, or shipping units of the
preexisting facility. The greater the quantity of these exchanges as a percentage of
overall exchanges, the more significant this factor becomes.

(2) Functional integration is indicated where there is common management of
both the qualified capital addition property and the preexisting facility.

(3) Functional integration is indicated where there is a common use or transfer
of technical information, know-how or research and development on a significant scale
between operations of the preexisting facility and operations engaged in with the
qualified capital addition property.

(4) A common distribution system common to operations represented by
property acquired in investment phases and to one or more production units of the
preexisting facility for either production inputs or production outputs is indicative of
functional integration.

(5) Evidence of functional integration can be found in use of a common
distribution system under which inventory control and accounting, storage, trafficking
and transportation are controlled through a common network for both the capital
addition and the preexisting facility.
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(6) Evidence of functional integration may be indicated by common purchasing
or supply of substantial quantities of products, services, intangibles, or the like from the
same source for both the preexisting facility and the qualified capital addition property,
where such supply results in a significant economy of scale, or where such products,
services, intangibles, or the like are not readily available from other sources and are
particularly important to each component of the Taxpayer's business, both the
preexisting facility and the qualified capital addition property. For purposes of this
provision the term "intangibles" means and includes, but is not limited to, patents,
copyrights, formulas, processes, trade secrets, trademarks, and similar property.

{7) Centralized management may indicate functional integration.

(8) Centralization of management exists when directors, officers or management
employees jointly participate in management decisions which significantly affect the
operations of the property resulting from phased capital investment and the operations
of the preexisting facility. Transfer of officers or management employees between
business segments may also provide evidence of centralization of management.

(9) The mere presence of centralized management is not sufficient to support
a finding that the operations relating to the property acquired through phased
investment and of the preexisting facility are functionally integrated. Only those
centralized management activities which contribute to the integration of the operations
under consideration constitute a functionally integrating factor. Centralized efforts to
fulfill investment stewardship responsibilities, such as the implementation of a uniform
system of internal controls, or regulatory reporting requirements, such as the
establishment of centralized information processing, will not be determinative for this
purpose.

(10) When operations resulting from the phased investment in qualified capital
addition property and operations of the preexisting facility are carried on in the same
general line of business or constitute steps in a vertically integrated enterprise, such
centralized management is more significant as a factor indicative of functional
integration than in other business contexts because of the opportunity the respective
operations have in making use through such central management of readily transferable
knowledge and expertise between operations, and developing coordination between the
operations.

(11) Other factors. — Functional integration of business segments will generally
not be evidenced by such factors (alone or in combination with other factors described
by this subparagraph) as common financing, advertising, labor relations, warehousing
(in the absence of a central distribution system), pension plans, insurance, and
personnel recruitment. However, where a factor or factors described by this paragraph -
do not clearly demonstraie that functional integration exists, the factor or factors
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described in this subparagraph may, in combination with the factors described,
demonstrate sufficient additional evidence of functional integration to warrant a finding
that functional integration exists.

6.4.1.3.i.4.2 Factors accorded little weight.
— Factors such as common legal services, accounting, tax administration, and financial
reporting will generally be accorded little weight in the determination of whether
operations relating from property acquired through phased investment and preexisting
facilities are functionally integrated.

6.4.1.3.1.4.3 The presence of functional
integration will be presumptively shown by the presence of the following:

(1) Same general line of business: There is a strong presumption that the
property acquired through phased investment and the preexisting facility are
functionally integrated when the activities engaged in with the qualified capital addition
property and the preexisting facility are in the same general line of business.

(2) Steps in a vertical process: The operations resulting from use of the
property acquired through phased investments and the operations of the preexisting
facility are functionally integrated when the qualified capital addition property and
preexisting facility are used in different steps in a vertically structured enterprise. For
example, a corporation which explores for and mines copper ores; concentrates, smelts
and refines the copper ores; fabricates the refined copper into consumer products and
distributes such products is engaged in a vertically integrated and functionally
integrated business, regardless of the fact that the various steps in the process are
operated substantially independently of each other with only general supervision from
the corporation's executive offices.

qualified capital addition property placed in operation is used: (1) neither in the
same general line of business as the other property attributable to other phases, (2) nor
in steps in a vertical process, are presumptively non-integrated investments absent a
determination that the respective segments are functionally integrated.

6.4.1.3.i.4.5 In the event that one phase of a
capital addition is functionally integrated with a second phase, and the second phase
is functionally integrated with a third phase, the first, second and third phases constitute
functionally integrated phases notwithstanding the fact that the first and third phases
are not functionally integrated with each other. The preceding sentence shall not apply
where the second phase's functional integration with one phase is not substantial
viewed from the perspective of either of the remaining phases. All three phases, in turn,
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shall be treated as functionally integrated with the preexisting facility if any one of the
functionally integrated phases is functionally integrated with the preexisting facility.

property acquired through phased investment and the preexisting facility are
functionally integrated, the Taxpayer shall have the burden of proof. Failure by the
Taxpayer to produce requested evidence which lies within the control of the Taxpayer
gives rise to a presumption that the evidence would be unfavorable if provided.

8 110-6E-7. Period of time over which special property tax valuation applies.

Section 11-8F-4 of the Act states that the certified capital addition property
receives special property tax valuation for a period of 10 years subsequent to the
placement of the qualified capital addition property in service unless it is sooner
removed from service or operations cease.

7.1 Qualified capital addition property enrolled in the name of the Taxpayer
before the $50 million threshold has been exceeded will not be treated as having been -
placed in service for purposes of the Act until the $50 million threshold has been
exceeded. Property represented by the $50 million initial investment amount will be
treated as having been placed in service for purposes of the Act on the next
assessment day (July 1) after the $50 million threshold is exceeded without regard to
the year when such property may have been enrolled in the name of the Taxpayer, and
so will receive the special property tax valuation beginning with the fax year
commencing on the next January 1 after the July 1 assessment date. Qualified capital
addition property enrolled in the name of the Taxpayer after enrollment of the first $50
million of qualified capital addition property wili be treated as having been placed in
service when enrolled in the name of the Taxpayer. The tax year is the calendar year
following the July first assessment day. See Section 2.12 of this rule.

7.2 The Taxpayer becomes entitled to the special property tax valuation allowed
under the Act only when more than $50 million of qualified capital addition property has
been placed on the property tax books of the taxing jurisdiction. The initial $50 miilion
of qualified capital addition property and all qualified capital addition property placed
on the property tax books after the $50 million threshold has been exceeded will
constitute a "qualified capital addition to a manufacturing facility" and "certified capital
addition property," and the ten year valuation treatment will then begin for that property
in the tax year for which it is assessed on the next assessment day after the $50 million
threshold is exceeded.

7.3 For qualified capital addition property placed in service after the $50 million

threshold has been exceeded which takes more than one tax year to construct, and for
qualified capital addition property placed in service after the $50 million threshold has
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been exceeded that is under construction in such a way that it is caught in a so called
"straddle" where some of the qualified capital addition property is assessed on July 1
of one year, and the remainder of the qualified capital addition property is assessed on
July 1 of the next year, the mandated valuation will be available for each portion of the
qualified capital addition property for ten years beginning in the tax year for which each
portion was first assessed. This creates a layered, year by year entitlement to the
special valuation under the Act for property represented by each year's investment.

7.4 For example:

7.4.1 The $50 million threshold is exceeded on or before the July 1
assessment day for tax year 1. Part of the remaining qualified capital addition property
is placed in service on or before the July 1 assessment day for tax year two, and part
on or before the July 1 assessment day for tax year three.

7.4.2 The initial $50 million of qualified capital addition property and the
qualified capital addition property in excess of $50 million placed in service for tax year
1 will have the special valuation under the Act for tax years 1 through 10, inclusive. The
property placed in service for tax year 2 will have the special valuation under the Act
for tax years 2 through 11, inclusive. The property placed in service for tax year 3 will
have the special valuation under the Act for tax years 3 through 12, inclusive.

§ 110-6F-8. Computation of tax.

Section 11-6F-2(d) of the Act defines the term "qualified capital addition to a
manufacturing facility" in relevant part as follows:

"Qualified capital addition to a manufacturing facility" means
all real property and personal property, the combined
original cost of all of the property which exceeds fifty million
dollars to be constructed, located or installed at or within
two miles of a manufacturing facility owned or operated by
the person making the capital addition that has a total
original cost before the capital addition of at least one
hundred million dollars . . . .

The tax is computed by valuing the qualified capital addition to a manufacturing
facility at 5% of its total original cost, and then applying the 60% West Virginia
assessment ratio, and then multiplying the result by the tax rate for the local taxing
jurisdiction.

8.1 Hlustration: If a $300 million investment were made in 1997 by a qualified
entity with $100 million or more of original cost investment in place in West Virginia, and
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if the investment in new qualified capital addition property otherwise qualified for special
valuation under the Act, the tax liability would be calculated as follows:

Property with an original cost of $300 million would be valued at 5% of
original cost for property tax purposes.

$300 million X 5% = $15 million salvage value
$15 million X 60% assessment ratio = $9 million assessed
value

- . The 1997 property tax rate for class three property in the particular local taxing
jurisdiction will be hypothetically assumed to be 2.0732%.

$S miltion X 2.0732% tax rate = $186,588 Annual Tax on the

$300 Million Capital
Addition Property
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Charleston, WV 25324-0963
Ph. (304) 558-0211 - Fax {(304) 558-2324

August 1, 1997

The Honorable Mike Ross

Co-Chair

Legisiative Rule-Making Review Commitiee
Building 1, Room 152

1900 Kanawha Boulevard East

Charleston, West Virginia 25305-0470

The Honorable Mark Hunt

Co-Chair

Legislative Rule-Making Review Committee
Building 1, Room 152

1900 Kanawha Boulevard East

Charleston, West Virginia 25305

Dear Senator Ross and Delegate Hunt:

Enclosed please find a copy of the final agency approved proposed Ieg[sfatlve rule of the
Tax Division identified as follows: o

Title of Rule: Capital Additions to Manufacturing Facilities .
Title No_: 110
Series No.:  Series 6F

Along with this document are the documents and other information requlred by W. Va. Code
§ 29A-3-11.

Please let me know when this rule will be considered by your committee. If you or
committee staff have any questions about this proposed rule or need any additional information,
please contact me. You may also contact Sharon Bias, Commissioner of Banking, at 558-2294,
or Dale Steager at 558-3356. (

Very truly yours,

2L @ O

Raobin C. Capehart
Secretary of Tax and Revenue

rd

“An equal opportunity/affirmative action employer”
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Hon. Richard E. Boyle, Jr. DE@EEWE

State Tax Commissioner -~ = ST JUL3 0 1997
Legal Division o

State Tax Division , _ _Sta ' .. '
P. O. Box 1005 >tate Tax Commissioner
Charleston, WV 25324-1005 B o

Dear Mr. Boyle:

Re: Regulations related to SB 513:
Special method for appraising
qualified capital additicns
to manufacturing facilities
(proposed regulations), as
codified by WV Code 11-6F

As you know, DuPont is the state’s largest employer.
We own a controlling interest in Consolidation Coal and have
four DuPont manufacturing facilities and other operations
distributed across the state. _Capital invested in West ,
Virginia by DuPont is extremely high, as is our payroll (our
hourly employees average $53,000 per year in earnings). The
largest DuPont plant in the world is in Parkersburg. :

Because of heavy current and continuing investment in
the state, we have three concerns regarding the zbove
proposed regulations:

1. As DuPont begins its process of capital renewal in
West Virginia, we must replace outdated technology and
conduct. significant upgrades in our facilities. For that
reason, we believe that capitalizing repairs and :
replacements is appropriate and should qualify. The
exclusions found in the proposed regulations relating to
“ecertified capital. addition property” are directly contrary
to the.legislative intent, as well as the definition of said
term, as provided. in the Act. r

E. |. éu Pont de Nemours and Company ’ @ Printed on Recycled Paper
- EA-122 Rev. 3/33




Section 2.3.1.1 of the proposed regulations excludes
“repairs, facility maintenance or other maintenance,” as
well as “investment that does not create additional
manufacturing production capacity and replacement propsrty,
except that certain replacement properiy will gualify as '
specified in these regulations.”

It is this form of investment that keeps West
Virginia’s employers in a competitive position. The
Legislature expressly recognizes and speaks to this fact as
follows: °

“The Legislature. further finds that the ad
valorem property tax valuation set forth in
this article for certified capital addition
property, as defined in section two of this
article, will help preserve the tax base and
presexve and create jobs attributable to
manufacturing facilities existing in the
state.”

(Wast Virginia Code 11-6F-1)

Building upon these findings, the Legislature defines
“[eclertified capital addition to property,” as follows:

“ Jclertified capital addition to property’ means
all real property and personal property included
- within or to be included within a qualified
capital addition to. a manufacturing facility that
has been certified by the state tax commissioner
in accordance with section four of this article:
Provided, That airplanes and motor wvehicles
licensed by the division ¢f motor vehicles shall
in no event constitute certified capital addition
" property.”

(West Virginia Code 11-6F-2(a))

In defining this important term, the Legislature makes
clear its intent, relating to both the preservation of West .
Virginia’s tax base and jobs, by providing an aggressive
definition that includes specific exclusions. The inclusion
of said exclusions, as found in the akove cited proviso,
evidences the fact that the Legislature evaluated p0551ble
exclusions concluding that only “airplanes and motor
vehicles” represent the specific property that it wished to
be' excluded under the Act.




Ignoring the legislative findings, the definition of
“l[clertified capital addition to property,” as well as a
basic tenet of statutory construction (Expressio unius est
exclusion alterius - the inclusion of one is the exclusion
of 'all others), the propcsed regulations provides further
linitations by excluding not only airplanes and motor
vehicles, but also: (1) repairs; (2) facility maintenance;
(3) investment that does not create additional manufacturing
production capacity; and (4) replacement property.

We respectfully submit that it is this form of _ -
investment that will keep West Virginia’s employers
competitive in the worid marketplace. B2And, as recognized by
the Legislature, it is cnly this form of investment that
will “preserve the tax base and preserve and create jobs” in
the State of West Virginia.

2. The “betterment” provision of the proposed
regulations relating to replacement property, presumably
included tc mitigate the harshness of the definition in
number one, above, is not practically applicable. The huge
capital investments already extant by DuPont in West
Virginia make it virtually impossible for us to.meet the
bright line established under the regulations for
“betterment”, which requires 50 percent capacity/efficiency
improvements to qualify. This type of bright line
definition discriminates against those with huge West
Virginia capital investment already in place.

Section 2.3.1.1.b.2 of the proposed regulations
provides an override of the limitation relating to
replacement property, as follows:

“However, significant betterments will be
recognized as qualified capital addition
property. The term “betterment” means and is
limited to replacement property which enlarges
productive capacity, economic efficiency or the
quality, efficiency or the extent of pollution.
abatement capabilities of the facility in which
the replacement property is installed or
placed. A betterment will be treated as
significant if it enlarges productive capacity,
economic efficiency or the quality efficiency
or extent of pollution abatement capabilities
of the facility by at least 50 percent over
such capacities or capabilities measured at
their maximum, of the facility at the time the
property which replacement property is intended
to replace was in operations.”




Excluding the installation cof certain pollution
abatement equipment, we canhot cotriceive of any DuPont
replacement equipment that could reach the threshold
definition of betterment as provided above. Because of the
“hetterment” provisions of the proposed regulations will .
retard retention and expansion efforts, the expressed intent o -
of the Act relating to both the preservation and creation of '
jobs is neglected.

3. Small molders and other companies we anticipate may
wish to locate in the Polymer Alliance Zone will be making
relatively small capital invesitmenis - in the area of $10-
40 million dollars. These companies must be allowed to
aggregate their investments in order to have any hope of
qualifving for the incentives provided by the statute. )
The provisions of the regulations relating to multi-party
projects within the West Virginia Polymer Alliance Zone
eviscerate the incentive contemplated by the Legislature.

Executive Order 96-01 establishes the West Virginia
Polymer Alliance Zone (The “PAZ”) facilitating the promotion
of a three-county area of this state as the premier site
location in the world for polymer producers, their suppliers
and end users. _

PAZ already boasts the largest concentration of base
polymer resin producers in the world, and economic
development officials._are attempting to capitalize on this
economic reality by lurxing companies which supply these
producers, as well as the molders and extruders which use
the resins produced within the PAZ.

Recognizing the attractiveness of this economic model,
the Legislature provided that such suppliers or end users
making capital additions within the zone could partner with
the manufacturers of the base resins thereby creating
“multiparty projects.” See West Virginia Code 11-6F-2(d),
proviso. However, the proposed regulations limit the
effectiveness of the incentive by not providing for the
aggregation of capital additions by all parties involved in
such multiparty agreements.

In practice, the suppliers and end users of the resins : -
typically do not regquire investments of the magnitude
coritemplated by the Act (although their processes can be
labor intensive thereby creating many jobs per-dollar
invested). This fact provides the rationale for including
multiparty projects whereby incoming manufacturers could




partner with the established manufacturers to meet the
threshold requirements of the Act.

In short, these provisions of the proposed regulations - w
neglect the realities of the economic model that was
established to promote the creating of jobs for West
Virginians, thereby muting the Legislature’s attempt to
provide an incentive for such job creation..

Sincerely,

¥ g g

L. Craig Skaggs _ |
External Affairs Manager -

cc: Mike Basile
Laurence Miller ..
Chairman Harold Michael
Chairman Oshel Craigo
Robkin C. Capehart
Karen Price
Tom Linder
Tom Burns
Norman Merkosky
John Little
John Wasilik
Max Casada
Mark Stookey
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The Honorable Richard E. Boyle, Ir. -

State Tax Commissioner State Tax C o

c/o Legal Division ommissioner
State Tax Division

P.0O. Box 1005

Charleston, West Virginia 25324-1005

RE: Comments of West Virginia Chamber of Commerce
Regarding Proposed Legislative Rule Title 110, Series OF,
Property Tax Valuation of Certain Manufacturing
Property

Dear Commissioner Boyle:

On July 30, 1997, the West Virginia Department of Tax and
Revenue ("Department”) filed a proposed legislative rule, Title 110,
Series 6F, entitled "Property Tax Valuation of Certain Manufacturing
Property" (the "Proposed Rule") to explain and clarify Enrolled -Senate
Bill No. 513, enacted April 12, 1997 (the "Act"). West Virginia
Chamber of Commerce is the largest association of private sector
business in our state. QOur members employ more than half of the
private sector work force. We are very supportive of the Act and
offer the following comments concerning the Proposed Rule.

ORIGINAL COST OF EXISTING MANUFACTURING
FACILITY

The proposed rule devotes a substantial amount of analysis
respecting what constitutes the original cost of the manufacturing
facility to determine whether the $100 million pre-existing
investment threshold is met. See Proposed Rule Sec. 110-6F-2.9.2.
Two potential concerns respecting the proposed rule in this regard
are: (1) treatment of non-capitalized property, abandonments and
total write-offs and (2) the administrability of the new "in-place”
requirement when the new investment is made. The Department
inadvertently makes a simple concept complex and may prohibit a
manufacturer that should have qualified from qualifying.

Tée Vsice of Buciness in West Urnginia
Post Office Box 2789, Charleston, WV 25330-2789 « (304) 342-1115» (304) 342-1130 FAX




We respectfully request that the Department reconsider its
restrictive view of what constitutes original cost and broadly
encourage existing manufacturers to make substantial additional
investments in West Virginia.

Sincerely Yours,

L . Pl
W/@'MC ﬁ? ;
Michael E. Caryl
Chairman

Committee on Taxation of
Business
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July 31, 1997

The Honorable Richard E. Boyle, Jr.
State Tax Commissioner

c/o Legal Division

State Tax Division

P. O. Box 1005

Charleston, West Virginia 25324-1005

RE  Proposed Legislative Rule Title 110, Series 6F, Property Tax
Valuation of Certain Manufacturing Property

Dear Cominissioner Boyle:

On July 1, 1997, the West Virginia Department of Tax and Revenue (“Department”) filed a
proposed legislative role, Title 110, Series 6F, entitled “Property Tax Valuaion of Certain
Manufacturing Properiy” (the “Proposed Rule™) to explain and clarify Enrolled Senate Bil
No. 513, enacted April 12, 1997 (the “Act”™). The West. Virginia Manufacturers
Association represent over 250 manufacmurers thronghout the state of West Virginia We

- are extremely supportive of Senate Bill 513 as we see it as a tool to be used by existing

companies 10 rexnvest and modemize their facilities, thereby maintaining and creating new
Investment and jobs in West Virginia. 'We offer the following comments it regard to the
proposed rule.

Section 2.3.%.1. The Legislature is clear in their mandate in SB 513 ©
preserve our existing tax base and preserve and create jobs in the manufacturing segment of
our economy. Secton 2.3.1.1., as cumently written, excludes the types of mvestment
manufacturers make in order to modernize their facilities to keep themn competitive, not only
in product lines, but also in terms of securing that facility’s future in West Virginia, It is
clearty the position of the West Virginia Manufacturers Association thal these types of
replacements should be included in the regnlations.

Section2.3.1.1.b.2. The second area of concern to us deals with this section of

' the regulation. We believe by requiring a company to meet a threshold of at least fifty

percent increase in production, economic efficiency or the quality efficiency or extent of
pollution abatement capabilides in order to be able 10 take advantage of this provision,
effectively guts the provision and the legislative intent of the bitl.

i@oz

WEST VIRGINIA
MANUFACTURERS ASSOCIATION

2001 Quarrier Street, Charleston, WV 25311
Telephona: (304) 342-2123

FAX: (304) 342-4552

wvma @citynet.net

Section 2.9.2 By excluding certain property that was clearly contempiated
Board of Directlors

AEP Downand Hydmules, Inc. Gaorgla-Pacific Corporation Marta King. Ine. U.S_ Sifica Company
Asghland Inc. puPam Hallown Paperboard Gomprny  'One Vallay Bank Unien Carbide Gorporalion
BASF Corperstion Eagle Manufatiring Co. Hester indusiries, Inc. PEWG Alroreft Sarvices, [ne. WM. Gramtgr Lumber Co.
Bayaer, Inc. Elkartr Metals Company imatian PPG Industiss, Ine. Weiren Steel Corporation
Capiol Camant Corporation Flaxsys Inco Alloys Intermatioral, Inc. Quebecor PHnling Whaeling-Flitshurgh Sleei Gomp.
Coming Incorporated FMC Corporation Kanawha Manufacturing Go. Revenswood Alurinum Corp.

The Dean Cormpany GE Plasiics Koppers induslees, Inc. Rhone-Poutens Ag Company
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10 be included by the Legislature 1o meet the one hundred million dollar threshold, you
severely limit the applicability of the Act to many manufacturers.

The West Virginia Manufactrers Association greatly appreciates the opportunily fo
comment on the Proposed Rule and on behalf of manufacturers throughout the state, we

respectfully request the Department 10 adopt our recommendad changes and include these
changes in a revised rule.

Sincerely, "QA_
% o
Karen S. Price—

President
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Via U.S. MATL AND HAND DELIVERY
The Honorable Richard E. Boyle, Jr.
State Tax Commissioner
% Legal Division
State Tax Division
P.O. Box 1005 ,

X Charleston, West Virginia 25324-1005

RE: Comment of American Electric Power Regarding Proposed Legislative Rule
Title 110, Series 6F, Property Tax Valuation of Certain Manufacturing Property

Dear Commissioner Boyle:

On June 30, 1997, the West Virginia Department of Tax and Revenue ("Department") filed
a proposed legislative rule, Title 110, Series 6F, entitled Property Tax Valuation of Certain
Moarmifacturing Property (the "Proposed Rule") to explain and clarify Enrolled Senate Bill No. 513,
enacted April 12, 1997 (the "Act"). American Electric Power ("AEP") subsidianies own and operate
several electric power generation facilities in West Virginia. AEP offers the following comment
concemning the Proposed Rule.

DEFINITION OF MANUFACTURING FACILITY

The Act defines a manufacturing facility as any factory, mill, chemical plant, refinery,
warehouse, building of complex of buildings, including land on which it is located, and all machinery,
equipment, improvements and other real property and personal property located at or within the
facility used in connection with the operation of the facility in a manufacturing business. Neither the
Act nor the Proposed Rule further defines or clarifies the meaning of the term mamufaciuring
business.

We respectfully request that the Department, in the Proposed Rule, make clear that the
generation of electricity for sale to others is considered a manufacturing business for purposes of the
Act. This characterization is consistent with historic State Business and Occupation Tax classification
of electric power generation (before 1978, a generator of electric power was taxed like other
manufacturers pursuant to W.Va. Code § 11-3-2b). See, e.g., VEPCO v. Hader, 157 W.Va. 298,
200 S E.2d 848 (1973) (upholding the mamifacturing tax on electric power generated and continually
referring to electric power generation as manufacturing). Additionally, the current Consumers Sales
and Service Tax definition of marmfacturing found in W.Va. Code § 11-15-2(J) would clearly include
the activity of electric power generation. Moreover, we anticipate that electric power generation will
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be treated more and more for tax and other regulatory purposes like other manufacturing activities,
in light of the evolving deregulation of the electric utility industry and the anticipated de-coupling
of electric power generation from transmission and delivery activities.

AFEP appreciates this opportunity to comment upon the Proposed Rule and respectfully urges
that the Department adopt AEP’s recommended change and incorporate it into the revised Rule

before submission to the Legislative Rulemaking Review Committee. If you have any questions or
need any additional information, please feel free to contact me.

Very Truly Yours,

es U, Lorensen

ccl Mark Muchow, Director Research Division
Earl Goldhammer, Esquire, Tax Counsel
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The Honorable Richard E. Bovle, Jr.
State Tax Commissioner

¢/o Legal Division

State Tax Division

P. 0. Box 1005

Charleston, West Virginia 25324-1005

RE: Comments of Shell Chemical Company Regarding Proposed Legislative Rule Title
110, Series 6F, Property Tax Valuation of Certain Manufacturing Property

Dear Commisstioner Boyle:

On July 30, 1997, the West Virginia Department of Tax and Revenue (“Department”) filed a
proposed legislative rule, Title 110, Series 6F, entitled “Property Tax Valuation of Certain
Manufacturing Property” (the “Proposed Rule”) to explain and clarify Enrolled Senate Bill No.
513, enacted April 12, 1997 (the “Act”). Shell Chemical Corporation (“Shell”), owns and
operates a manufacturing facility in Apple Grove, Mason County, West Virginia. We are very
supportive of the Act and offer the following comments concerning the Proposed Rule.

‘- 1. FIRST TAX YEAR WHEN SPECIAL PROPERTY TAX VALUATION ACCRUES

The Proposed Rule, at § 110-6F-5, provides that the special valuation benefit allowed
under the Act would be granted beginning the tax year when the aggregate value of enrolled
qualified capital addition property has exceeded $50 million as of the preceding July 1% and for
succeeding years. Accordingly, pursuant to the Proposed Rule, the special valuation benefit
provided under the Act is not available until a new $50 million “enrollment™ threshold is reached.
Work in progress is to be assessed at 60% of the appraised value of enrolled property relating to
the project until the threshold is attained. We respectfully request that the Department reconsider
its policy in this regard.

The act goes a long way towards making West Virginia competitive for major plant expansions in
the property tax arena. However, the Proposed Rule’s timing requirements for construction work
in progress--resulting in a substantial up-front assessment on certain items intended to receive the

benefit--does not further the policy objectives of the Act.
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Moreover, the Act provides for the tax benefit to apply to certified capital addition property and
requires application for certification to be made before the first tax report is due for any property
that is part of the project. In reality, certification will often be sought and made long before the
$50 million enrollment threshold is met. The investments at issue--starting at $50 million--are
significant undertakings and construction of expensive, complex manufacturing operations takes
time (and can be delayed by climate and other factors beyond a taxpayer’s control). We believe
that appraising and assessing qualified and certified property under general rules when the project
is a work in process is not anticipated under the Act and does not further the purposes of the Act.

We suggest that the Department, in the Proposed Rule, might consider an alternative method of
assuring that the $50 million minimum new investment requirement is met. For instance, the
Proposed Rule could require a taxpayer seeking certification to oblige itself to pay forgone
property tax if it fails to meet the $50 million threshold as described in the project certification
application, notwithstanding statutory limitations on the State’s ability to back tax omitted

property.

2. GROUPING RELATED EXPANSIONS

The Proposed Rule, at § 110-6F-6.2, flexibly acknowledges that an integrated capital
addition may occur over multiple years. However, with respect to a multi-phased investment, the
Department adopts a presumption that, if more than one year passes between placing different
phases into service, the phase may not be part of an integrated capital addition.

We respectfully request the Department reconsider the one-year presumption for multi-phased
investments. The complexity and cost involved in these substantial projects easily can involve
multiple year phases. The projects are certainly considered to be interrelated by manufacturers
willing to commit substantial sums , notwithstanding the passage of a single year between phases.

3. REPLACEMENT PROPERTY AS A QUALIFIED CAPITAL ADDITION TO A
QUALIFIED MANUFACTURING FACILITY
This Act broadly defines the term qualified capital addition to a manufacturing facility.

The Proposed Rule generally narrows the definitions of this key term. Of particular concern is the
exclusion of most replacement property.

In this regard the Proposed Rule, at § 110-6F-2.3.1.1.b.1 provides
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Replacement property will not typically constitute qualified capital addition
property, notwithstanding that such property may be capitalized for federal income
tax purposes or a lease of such property may otherwise qualify under these
regulations and notwithstanding the fact that its construction or installation may
result in an increase in productive capacity.

The Proposed Rule then discusses exceptions for significant betterments and destroyed property:

We respectfully request the Department reconsider its position to generally exclude replacements.
The Act does not limit a qualified capital addition to a manufacturing facility expressly or
implicitly with respect to replacement property. The Act allows the State to better compete for a
substantial ($50 million) project, whether it is an expansion or replacement. The reinvestment and
replacement decision is vitally important for manufacturers. The Proposed Rule should not cause
substantial replacements to fall outside the Act’s intended benefits.

Shell appreciates this opportunity to comment on the Proposed Rule and respectfully urges the
Department adopt Shell’s recommended changes and incorporate them into the revised version of
the Proposed Rule before submission to the Legislative Rulemaking Review Committee. If you
have any questions or need any additional information, please feel free to contact me at 304-576-
4504.

Very Truly Yours,

Wﬁm

Michael W. Peterson
Plant Controller

.cc Charles O. Lorensen
George & Lorensen PLLC
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Honorable Richard E. Boyla, Jr.

State Tax Commissioner

c/c Legal Division

State Tax Division

Past Office Box 1005

Charleston, West Virginia 25324-1005

Dear Commissicner Boyle:

Please accept the following as comments related to the proposed legislative rule
implementing Senate Bill 513, Property Tax Valuation of Certain Manufacturing
Property. Cur review of the proposed rule raises the following thres concarns:

i. The “Betterment” definition contained within the rules is not practical.
Section 2.3.1.b.2 of the proposed rule recognizas “significant betterments” as -
quallfied capital addition property. Betterment is treated as significant,
however, only “if it enlarges productive capacity, economiic efficiency or the
quality sfficiency or extent of pollution abatement capabilitiss of the facility by
at least fifty percent over such capacities or capabilities measured at their
maximum, of the facility at the time the property which replacement property
is intended to replace was in operation.”

The intent of Senate Bill 513 was to encourage investment and reinvestmeant
by our existing manufacturers into their aperations here. This is critical from
the standpoint of modernizing our existing manufacturers so that they ramain
competitive in a world market. By doing this, we make sure those jobs stay in
Woest Virginia.

Based upon our sxperience, we are of the opinion that the fifty percent
threshold contained in the definition of “betterment” is not one that can be
achieved. By requiring a threshold for equipment replacement of fifty
parcant, you have effectively nullified a company’s ability to modarnize for the
purpose of remaining campetitive. We would urge you 1o consider a lower
and more reascnable threshold of no more than 12 percent.
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2. Qualified Investment rules for multiparty projects in the Polymer

Alliance Zone are unclear. The proposed rule permits a person making a
qualified capital addition in a designated "Polymer Alliance Zone" to join with
an already existing manufacturing facility with an original cost of at least $100
million so as to qualify the new addition for special treatment under Sanate
Bill 513. We ars of the opinion that the Legislature intended to permit mare
than one new manufacturer to join with an existing company io meet the new
investment requirements. As an example, two new companies want to join
with an existing polymar manufacturer {otherwise qualified) in a multiparty
project. Company A is a manufacturer of the production inputs for the
manufacture of polymers and will invest $20 million; Company B uses
polymers as production inputs in the manufacture of derivative products and
will invest $30 million. We believe that a multiparty project packaged in this
manner should qualify for the special valuation under Senate Bill 513. In
addition, an existing manufacturer should be permitted to combine their
qualified new capial investment with the qualified capital investment of a new
manufacturer to meet the $50 million threshoid.

The proposed rule also requires that all participants In a multipanty project
located within a polymer alliance zone be a manufacturer of polymers, a
manufacturer of the production inputs for the manuiacture of polymers, or
manutacturers that use polymers as production inputs in the manufacture of
derivative products. Although we agree with these parameters, the company
(existing or new) should not be raquired to produce gniy that product. We
should encourage new and existing manufacturers to diversify their product
line. .

New companies that invest more than $150 million shouid qualify for
the special valuation. Often, a new West Virginia company will invest more
than $150 millien in their initial stadup. When this ocours, we are of the
opinion that the special valuation provisions of Senate Bill 513 should apply.
Under this scenario, once $100 million was on the tax books, the company
would qualify as having the required existing base. When the company
piaces the next $50 millien on the tax rolls, the threshold would be met
entitling them 1o the special valuation provisions. This clearly meets the
Senate Bill 513 standard of an existing $100 million and a minimum $50
miltion capital addition.

a2
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We appreciate your consideration of thess matters and would be willing to
discuss them with you further for clarification purposes. Pleasa fasl free to contact us
with any questions you may have.

Sincerely,

%_ﬁ,z_c:\ﬁwuu

Thomas C. Burns
Exacutive Directar

TCB:dd




LAw OFFICES

SPILMAN, THOMAS & BATTLE

SivcE 1864

100 NORTH MAPLF W UTEEP]O HI‘] 8 O SPILMAN CENTER 417 GRAND PARK DRIVE, SUITE 203
MARTINSBURG, WEST VIRGINIA 25401 * 300 KANAWHA BOULEVARD, EAST PARKERSBURG, WEST VIRGINIA 26101

TELEPHCONE (304) ;g(,fr,i 4100- _. A PO.BOX 273 TELEPHONE (304) 422-6700

~al x D EPT CHARLESTON, WEST VIRGINIA 25321-0273

990 ELMER PRINCE DRI\flEgt?rTB"ZUQ IVISION | TELEPHONE (304) 340-3800 WRITER’S DIRECT DIAL NO.
MORGANTOWN, WEST VIRGINIA 26505 FACSIMILE (304) 340-3801

TELEPHONE (304} 599-8175 i 340-3854

July 30, 1997

The Honorable Richard E. Boyle, Jr.
Tax Commissioner

State of West Virginia

c/o Legal Division

State Tax Division

P.O. Box 1005

Charleston, West Virginia 25324- 1005

Dear Commissioner Boyle,

On behalf of Weirton Steel Corporation, I provide the following comments relating to
the proposed regulations (the “Proposed Regulations™) interpreting the Special Method for
Appraising Qualified Capital Additions to Manufacturing Facilities, as codified by West
Virginia Code §§ 11-6F et seq. (the “Act”).

As previously discussed, we applaud this legislation as an aggressive attempt to
preserve West Virginia’s tax base and both preserve and create jobs for our citizens. However, as
elaborated below, we are concerned that a number of provisions of the Proposed Regulations will
vitiate the realization of the Act’s stated goals. As such, we respectfully request that you consider
our comments, as follows:

1. e Exclusions Found in the Propose lation ing to “Certifi
ital Addition Property” are Direct nirarv to the islative as well as
efinitio aid term. as provided in the Act.

Section 2.3.1.1 of the Proposed Regulations excludes “repairs, facility
maintenance or other maintenance,” as well as “investment that does not create additional
manufacturing production capacity and replacement property, except that certain replacement
property will qualify as specified in these regulations.”

It is this form of investment that keeps West Virginia’s employers in a
competitive position. The Legislature expressly recognizes and speaks to this fact, as follows:

The Legislature farther finds that the ad valorem property tax
valuation set forth in this article for certified capital addition
property, as defined in section two of this article, will help
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preserve the tax base and preserve and create jobs attributable to
manufacturing facilities existing in the state.

West Virginia Code § 11-6F-1 (emphasis added).

‘Building upon these findings, the Legislature defines “[c]ertified capital addition to
property,” as follows:

“Jc]ertified capital addition to property” means all real
property and personal property included within or to be
included within a qualified capital addition to a manufacturing
facility that has been certified by the state tax commmissioner in
accordance with section four of this article: Provided, That
airplanes and motor vehicles licensed by the division of motor
vehicles shall in no event constitute certified capital addition

property.
West Virginia Code § 11-6F-2(a) (emphasis added).

In defining this important term, the Legislature makes clear its intent, relating to both
the preservatlon of West Virginia’s tax base and jobs, by providing an aggressive definition that
includes specific exclusions. The inclusion of said exclusions, as found in the above cited proviso,
evidences the fact that the Legislature evaluated possible exclusions concluding that only “airplanes
and motor vehicles” represent the specific property that it wished to be excluded under the Act.

Ignoring both the legislative findings and the definition of “[c]ertified capital addition
to property,” as well as a basic tenet of statutory construction (Expressio unius est exclusion alterius
— the inclusion of one is the exclusion of all others), the Proposed Regulations provide further
limitations by excluding not only airplanes and motor vehicles, but also: (1) repairs; (2) facility
maintenance; (3) investment that does not create additional manufacturing production capacity; and
(4) replacement property.

We respectfully submit that it is only this form of investiment that will keep West
Virginia’s employers competitive in the world marketplace. And, as recognized by the Legislature,
it is only this form of investment that will “preserve the tax base and preserve and create jobs” in the
State of West Virginia.

2. The « * Provisions_of the ro e n Relatm

Section 2.3.1.1.b.2 of the Proposed Regulations provides an override of the above
limitation relating to replacement property, as follows:
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However, significant betterments will be recognized as qualified
capital addition property. The term “betterment’” means and is
limited to replacement property which enlarges productive
capacity, economic efficiency or the quality, efficiency or the
extent of pollution abatement capabilities of the facility in which
the replacement property is installed or placed. A betterment will
be treated as significant if it enlarges productive capacity,
economic efficiency or the quality efficiency or extent of
pollution abatement capabilities of the facility by at least fifty
percent over such capacities or capabilities measured at their
maximum, of the facility at the time the property which
replacement property is intended to replace was in operation.

Id. (emphasis added)

Excluding the installation of certain pollution abatement equipment, we cannot
conceive of any replacement equipment that could reach the threshold definition of betterment as
provided above.

‘ Example 1, which follows Section 2.3.1.1.b.3, perfectly illustrates the concern. In
Example 1, the Division denies the applicability of the Act as it relates to the replacement of a boiler
as installed by fictitious Company XYZ. We submit that this is precisely the form of investment that
the Act seeks to induce. Better that the new boiler be placed on West Virginia soil rather than
elsewhere, for such investment preserves both the tax base and jobs. And, again, it is this form of
preservation that is expressly contemplated by the Act.

Because the “betterment” provisions of the Proposed Regulations will retard retention
and expansion efforts, the expressed intent of the Act relating to both the preservation and creation
of jobs is neglected.

3. The visions of the Proposed Regulations Relating to Original Cost are
he Definiti ini h. ther Diminishing the licability of the

Act to many West Virginia Employers.

Section 2.9.2 of the Proposed Regulations relating to “original cost,” and the
exclusions found within said section, limit the applicability of the Act by excluding certain property
which the Legislature clearly contemplated to be included for purposes of establishing the one
hundred million dollar threshold of a given “manufacturing facility.”

In order to maximize the preservation and creation of jobs, the Act broadly defines
“manufacturing facility,” as follows:
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“Im]anufacturing facility” means any factory, mill, chemical plant,
refinery, warehouse, building or complex of buildings, including
land on which it is Iocated, and all machinery, equipment,
improvements and other real property and personal property
at or within the facility used in connection with the operation
of the facility in 2 manufacturing business.

West Virginia Code § 11-6F-2(b) (emphasis added).

The integral definition of the term “personal property,” as included in the above
definition, is defined, as follows:

“[plersonal property” means all property specified in subdivision
(q), section ten, article two, chapter two of this code and, includes,
but is not limited to, furniture, fixtures, machinery and
equipment, pollution control equipment, computers and
related data processing equipment, spare parts and supplies.

West Virginia Code § 11-6F-2(c) (emphasis added).

In order to promote the intent of the Act, the definitions broadly define the key terms,
as provided above. Conversely, the Proposed Regulations go to great lengths to limit the
applicability of the Act to only a few of West Virginia’s largest employers by paring the definitions
through the inclusion of a laundry list of exclusions relating to inventory, non-capitalized property
and property no longer in service.

It is respectfully submitted that these exclusions, by diminishing the breadth of the
above provided definitions relating to the original cost of manufacturing facilities, unnecessarily
limit the applicability of the Act thereby offending the legislative intent of job preservation and
creation.

4. The Breadth and Complexity of the Proposed Regulations Violate the Authority

As Well as Has]

| In West Virginia, the executive branch of government is constifutionally charged with
ascertaining the intent of the Legislature and implementing its mandates, as conveyed by its
Legislative Acts. Specifically speaking to this point, the Legislature provides in the Act the
anthority to implement legislative rules “as may be necessary to implement the provisions of this
article.”
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As elaborated above, the Proposed Regulations go beyond what is “necessary to
implement the provisions of this article” by redefining key terms thereby ignoring and manipulating
the explicit intent of the Act. See West Virginia Code § 11-6F-5.

Further, the Proposed Regulations ignore long-standing West Virginia
precedent relating to this form. of legislation. -The West Virginia Supreme Court of Appeals has
held that socioeconomic legislation designed to encourage industrial development should be liberally

construed to effectuate the goals of such legislation. See Andy Bros. Tire Co., Inc. v. West Virginia
Tax Commissioner, 160 W.Va. 144, 233 S.E.2d 134 (1977).

* ¢ A 4

In conclusion, we respectfully submit that the Proposed Regulations unnecessarily
dilute the Legislature’s aggressive attempt to “preserve the tax base and preserve and create
jobs” in the State of West Virginia. Thank you for your attention.

Sincerely,

ol [ Bl

Michael J. Basile




PUBLIC COMMENTS AND RESPONSES
110 C.S.R. 6F

PROPERTY TAX VALUATION OF CERTAIN MANUFACTURING PROPERTY

The following is a summary of the public comments received regarding the
aforementioned rule relating to the valuation of certain manufacturing property for ad
valorem property tax purposes, during the Public Comment Period of July 1, 1997 to July
31, 1997. The comments summary is stated in general, and the response of the
Department of Tax and Revenue is set forth immediately after each summary. .

COMMENT: Senate Bill 513, W. Va. Code § 11-6F-1, (the
Act) or (the Bill) requires that, in order for
property to qualify for the special tax treatment
allowed under the Act, the Taxpayer must have
at least $100 million of "original investment” in
place at a preexisting manufacturing facility, and
the Taxpayer must then acquire property costing
in excess of $50 million to be incorporated into
or near that preexisting facility as new
investment property. The new investment
property will qualify for the special tax treatment.

Section 2.3.1.1 and other provisions of
the rule set forth exclusions of certain types of
property from the definitions of "certified capital
addition property" and "qualified capital addition
property" which are the measure of the cost of
property that will qualify for special tax treatment
under the Act.

Comments were received stating that the
section 2.3.1.1 exclusions of certain types of
property from the definitions of "certified capital
addition property” and "qualified capital addition
property" and other related provisions are too
restrictive and do not comport with legislative
intent. The comments argue that exclusion of
costs of repairs, ongoing maintenance, non-
capitalized property, replacement property and
property that does not increase productive
capacity will not preserve and create jobs in
accordance with the legislative mandate of
section 11-6F-1 of the Act. Some comments




RESPONSE:

point out that the statute defines the terms
“certified capital addition property” and "qualified
capital addition property" broadly.

Section 11-6F-2 of the Act defines the term
"personal property" as follows:

(c) "Personal property” means all property
specified in subdivision (g), section ten, article
two, chapter two of this code and, includes, but
is not limited to, furniture, fixtures, machinery
and equipment, pollution control equipment,
computers and related data processing
equipment, spare parts and supplies.

Section 2-2-10(q) of the West Virginia
Code reads as follows:

2-2-10. Rules for construction of statutes.

The following rules shall be observed in the
construction of statutes, unless a different intent
on the part of the Legislature be apparent from
the context:

(q) The words "personal estate" or "personal
property” include goods. chattels, real and
personal,_money, credits, investments and the
evidences thereof;

The definition of "qualified capital addition
to a manufacturing facility" set forth in the Act is:

"Qualified capital addition to a manufacturing
facility” means all real property and personal
property, the combined original cost of all of the
property which exceeds fifty million dollars to be
constructed, located or installed at or within two
miles of a manufacturing facility owned or
cperated by the person making the capital
addition that has a total criginal cost before the
capital addition of at least one hundred million
dollars. ...




Emphasis added.

However, section 11-6F-4 states in
relevant part that the Tax Commissioner will
certify qualified capital additions to a
manufacturing facility and requires that:

After the state tax commissioner determines that
property is or will be part of a qualified capital
addition to a manufacturing facility, the property
is and remains certified capital addition property
for purposes of this article until the earlier of : (a)
The disposition of the property to an unrelated
third party other than a transferee who continues
to operate the manufacturing facility; (b) the
cessation of all business at the manufacturing
facility; or (¢) the tenth year succeeding the year
in which the qualified capital addition to a
manufacturing facility to which the property
relates is first placed in service.

This language clearly contemplates the
continued long term retention and operation of
property that constitutes a "qualified capital
addition to a manufacturing facility." 1t clearly
contemplates such property as being long term
capital asset type property, and not inventories
or expense items such as raw materials, or
consumable supplies etc. which are owned or
used by the Taxpayer for a comparatively short
time and then sold, used up or disposed of. The
Act repeatedly refers to "capital” additions.

The definition of "qualified capital addition
to a manufacturing facility” set forth in the Act
"means all real property and personal property .
.. " In turn, personal property, defined by
reference in the Act to section 2-2-10(q) of the
West Virginia Code, includes "goods, chattels,
real and personal, money, credits, investments
and the evidences thereof."

Certainly, "goods, chattels . . . , money,




credits . . . and evidences [of investment]”
include non-capitalized property. Indeed, money,
credits and evidences of investment would
almost never be considered ordinary capitalized
assets. Even though the aforementioned
definitions contain broad language that could be
interpreted to include these non-capitalized
assets, it is the interpretation of the Department
of Tax and Revenue that the terms should be
construed to have a more limited meaning. The
terms ‘“qualified capital addition to a
manufacturing facility" and "certified capital
addition property,” read in pari materia with the
above guoted language of section 11-6F-4, will
be interpreted to mean and be limited to assets
required to be capitalized for federal income tax
purposes which represent a true capital
expansion of a manufacturing operation.

The Act was intended to address capital
additions, and not purchases of inventory and
other non-capitalized property. Further, the
terms "qualified capital addition to a
manufacturing facility" and "certified capital
addition property” do not mean or include costs
of repairs (whether capitalized or not),
replacement property, facility maintenance, or
investment that does not create additional
manufacturing production capacity.

The first sentence of section 11-6F-1,
which sets forth the findings of the Legislature,
states that "The Legislature finds that the
encouragement of economic growth and
development in this state is in the public interest
and promotes the general welfare of the people
of this state." The intent of the Act was to foster
and provide incentives for economic
development. Ongoing facility maintenance,
repairs, and replacements of property in the day
to day operation of a manufacturing facility are
certainly necessary to the continuing operation
of such facilities. However, they do not represent




"economic growth and development.” Although
the ongoing operation of manufacturing
businesses is most laudable, repair,
maintenance and replacement costs in essence
represent no increase in the number of jobs in
West Virginia, no increase in the production of
West Virginia products, no increase in sales of
West Virginia products, no increase in the sales
of other West Virginia manufacturers, vendors or
businesses, and no improvement, growth or
expansion of the West Virginia economy.

The Act was not meant to provide special
tax treatment for property or purchases related
to these types of costs.

Notwithstanding the fact that pollution
abatement equipment typically does not create
additional manufacturing capacity, new capital
investment in pollution abatement property will
count toward the measure of the original cost of
a preexisting facility under the rules. This
provision was adopted because under the
current regulatory climate, it is necessary for a
manufacturing company to make investment in
this type of property in order to pursue
expansions representative of true economic
growth and development as contemplated by the
Legislature. Where new investment is made in
pollution abatement property, the cost of such
property will count toward the measure of the
cost of qualified capital addition property.
fnvestment in pollution abatement property will
. not include costs of repairs (whether capitalized
or not), replacement property, equipment
maintenance or ongeoing operating expenses
associated with pollution control property.

Under the rule, replacement property will
not constitute qualified capital addition to a
manufacturing facility or certified capital addition
property. Replacement property essentially
represents property purchased to replace worn
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out property that the Taxpayer had to replace as
a matter of ongoing ordinary maintenance. Had
the old property not worn out, the investment-
would not have been made. Investment in the
replacement property is not intended to result in
a significant expansion of the operation. ltis a
mere replacement of existing property for the
purpose of keeping operations going. -

The rule allows qualification of
replacement property which is installed or
consfructed to replace property that was
destroyed by flood, storm or other casualty, but
the measure of the cost of such replacement
property under the rule will be reduced by any
insurance proceeds received in compensation
for the loss.

Replacement property does not typically
confribute fo an expansion of productive
capacity, or economic growth except to the
extent that such property includes a
"betterment.” The term "betterment"” is defined in
the rule to mean replacement property which,
within defined minimums, enlarges productive
capacity, economic efficiency or the quality,
efficiency or extent of pollution abatement
capabilities of the facility in which the
replacement property is installed or placed.
Qualified betterments (in combination with other
new investment property that, with such
betterment, has an aggregate cost in excess of
$50 million) will qualify for the special tax
treatment under the rule.

As discussed below, The Department of Tax and
Revenue has amended the rule to allow
betterments to more easily qualify for the special
tax treatment allowed under the Act. No other
liberalization of the exclusions and restrictions
expressed in section 2.3.1.1 and related
provisions has been adopted.
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RESPONSE:

The Act requires that, in order for property to
qualify for the special tax treatment allowed
under the Act, the Taxpayer must have at least
$100 million of "original investment" in place at
a preexisting manufacturing facility, and the
Taxpayer must then acquire property costing in
excess of $50 million to be incorporated into or
near that preexisting facility as new investment
property. The new investment property will
qualify for the special tax treatment.

Comments were received to the effect that
the rule excludes too much in enumerating types
of property and costs that are excluded from
qualifying as "original cost" of a preexisting
facility.

Disallowing adjustments for depreciation, the

measure of original cost of preexisting facilities
prescribed by the rule is consistent with the
United States Internal Revenue Service federal
income tax basis calculation requirements for the
cost basis of capitalized property. The
methodology outlined is a long practiced and
well understood procedure in the tax practitioner
and business community. The legal validity and
consistency of that methodology are well
established and present the best method
available for calculation of original cost basis
and capital adjustments.

It does not appear to have been the intent
of the Legislature to allow property which was
once purchased by a Taxpayer, but then
abandoned (abandonments) to qualify for the
credit. Likewise, it seems very unlikely that the
Legislature would have intended that purchases
of non-capitalized items such as supplies, raw
materials, and similar property (which are
purchased and owned or used by the Taxpayer
for a comparatively short time and then sold,
used up or disposed of) to count toward the
measure of the original cost of a preexisting
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COMMENT:

facility. It seems clear that the Legislature did
not intend to allow entertainment facilities or
residential housing to qualify as part of the
original cost of a preexisting manufacturing
facility under the Act.

These are the types of property excluded
from the measure of origina! cost by the rule.

The Legislature intended original cost to
represent the cost of the land, buildings, and
equipment serving as productive hard capital
assets of a manufacturing facility at the time the
new investment is to be made.

The Department of Tax and Revenue has not
changed the rule in response to the comment.
The original cost of the preexisting facility, as
measured by the criteria set forth in the rule, is
consistent with legislative intent and well
established tax practice, and should not be
altered.

The Act requires that in excess of $50 million of
"qualified capital addition property" be placed in
service by the Taxpayer at a qualified facility in
order for the Taxpayer to gain entitlement to the
special tax treatment allowed under the Act. The
rule specifies that entitlement to the special
treatment will occur only when property having a
value in excess of $50 million has been placed
in service.

Comments were received to the effect that
the special property tax valuation freatment
should be allowed from the first moment property
is placed in service, without waiting for the $50
million threshold to be reached. One or more
comments state that the requirement causes the
Taxpayer to pay the property tax on the property
at the standard valuation (rather than the special
discounted valuation) during the period of time
that new investment property is being
constructed, until the amount of property on site
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RESOLUTION:

COMMENT:

has accumulated to the point where it has an
aggregate cost of at lease $50 million. Then the
special treatment becomes applicable, and the
amount of tax payable suddenly drops as a
result of the special treatment.

The Act is clear that a Taxpayer only becomes
entitled to the special tax treatment if the
Taxpayer has placed property in service which
has an aggregate cost in excess of $50 million.

There is no provision in the Act that would
allow for the proposed change. If a Taxpayer
were to take the special treatment for property
from the first moment any portion of the property
representing a proposed investment of more
than $50 million were placed in service, and if
the proposed investment and expansion project
were then modified or abandoned by the
Taxpayer before the construction was
completed, there is no provision in the Act which
would allow the State to recover the tax that
should have been paid, but was lost due to
special tax treatment.

The rule has not been changed in response to
the comments. The rule as proposed is
consistent with the requirements of the Act, and
represents a workable method for implementing
those requirements. There is no provision in the
Act which would allow adoption of an alternative
method. Adoption of an alternative would require
enactment of a statutory recapture provision or
some other means of recovering tax
underpayments resuiting from misapplication of
the special tax treatment.

The Act requires that, in order for property to
qualify for the special tax treatment allowed
under the Act, the Taxpayer must have at least
$100 million of "original investment” in place at
a preexisting manufacturing facility, and the
Taxpayer must then acquire property costing in
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excess of $50 million to be incorporated into or
near that preexisting facility as new investment
property. The new investment property will
qualify for the special tax treatment.

Comments were received stating that the rule
should be amended to allow investment in a
totally new facility costing over $150 million to
qualify for the special tax treatment without
regard to whether a preexisting facility was in
place before the investment was made. The gist
of these comments is that the Taxpayer, in
construction of its facility, will reach a point
where $100 million worth of property will be on
site. That investment could be considered
"preexisting” investment, and the next $50
million of investment placed on site would then
constitute the threshold amount of "new”
investment required for qualification under the
Act.

Once the threshold investment is
exceeded (i.e., $150 million has been enrolled
on the property tax records of the taxing
jurisdiction), the new facility would then receive
the special tax treatment allowed under the Act
for property represented by investment in excess
of $100 million.

Section 11-6F-2(d) of the Act defines the term

*qualified capital addition to a manufacturing
facility" in relevant part as follows:

"Qualified capital addition to a manufacturing
facility" means all real property and personal
property, the combined original cost of all of the
property which exceeds fifty million dollars to be
consiructed, located or installed at or within two
miles of a manufacturing facility owned or
operated by the person making the capital
addition that has a total original cost before the
capital addition of at least one hundred million
dollars . ... .

10
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COMMENT:

This provision clearly requires that the
new investment property be installed at or within
two miles of a manufacturing facility (a
preexisting facility) that has a total original cost
before the capital addition of at least $100
million.

The Act clearly contemplates the physical
existence of a preexisting plant, and it clearly
requires that the preexisting plant be in
existence before the capital addition.

The legislative intent of this language is
that entitlement to special tax treatment under
the Act be limited to Taxpayers which have a
facility in West Virginia before the capital
investment in the expansion or new investment
program begins. Given this intent, investment in
a totally new facility cannot qualify for the special
tax treatment because a preexisting facility was
not in place before the investment was made.

. The rules have not been changed in response to

these comments. The adoption of the treatment
advocated in the comments is not consistent with
the language or intent of the Act.

The rule (in section 2.3.1.1 and elsewhere) sets
forth exclusions of certain property from
qualifying as "certified capital addition property"
and "qualified capital addition property.”
Excluded are costs representing repairs,
ongoing maintenance, non-capitalized costs of
property, replacement property and property that
does not increase productive capacity, etc.

Under the rule, replacement property will
not constitute a qualified capital addition to a
manufacturing facility or certified capital addition
property.

Replacement property does not typically

contribute to an expansion of productive
capacity, or economic growth except to the

11
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RESOLUTION:

extent that such property includes a
"betterment.” The term "betterment" is defined in
the rule to mean replacement property which
enlarges productive capacity, economic
efficiency or the quality, efficiency or extent of
pollution abatement capabilities of the facility by
at least fifty percent over such capacities or
capabilities (measured at their maximum) of the
facility at the time the property which the
replacement property is intended to replace was
in operation. Qualified betterments (in
combination with other new investment property
that, with such betterment, has an aggregate
cost in excess of $50 million) will qualify for the
special tax treatment under the rule.

The comments state that a betterment
should qualify if the extent of enlargement of
productive capacity, economic efficiency or the
quality, efficiency or exient of pollution
abatement capabilities is considerably less than
50%, and that the 50% requirement should be
lowered.

The rule has been changed.

Based upon the comments received, the

requirement for qualification of a betterment has
been lowered from 50% to 12%.

Under the amended rule, a betterment {in
combination with other new investment property
that, with such betterment, has an aggregate
cost in excess of $50 million) will only qualify for
special treatment under the Act if the betterment
enlarges productive capacity, economic
efficiency or the quality, efficiency or extent of
pollution abatement capabilities of the facility by
at least twelve percent over such capacities or
capabilities (measured at their maximum) of the
facility at the time the property which the
replacement property is intended to replace was
in operation.
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COMMENT:

Section 11-6F-2(d) of the Act defines the term
"qualified capital addition to a manufacturing
facility," and sets forth certain specifications
relating to persons making new investments in a
polymer alliance zone:

if the capital addition is made in a polymer
alliance zone as designated from time-to-time by
executive order of the governor, then the person
making the capital addition may for purposes of
satisfying the requirements of this subsection
join in a multiparty project with a person owning
or operating a manufacturing facility that has a
total original cost before the capital addition of at
least one hundred million dollars if the capital
addition creates additional production capacity
of existing or related products of feedstock or
derivative products respecting the manufacturing
facility.

The rule interprets this "polymer alliance
zone" subsection as applying only to the
following entities if they have a facility located in
a polymer alliance zone:

(1) Manufacturers of polymers,

(2)  Manufacturers of the production inputs for
the manufacture of polymers and

(3) Manufacturers that use polymers as
production inputs,

The rule does not interpret the special
"polymer alliance zone" provisions as being
applicable to any other manufacturers or
persons that may be located in a polymer
alliance zone. However, all West Virginia
manufacturers that qualify under the other
provisions of Senate Bill 513 would be subject to
the property tax valuation provisions of the Act
without regard to whether they are located in a
polymer alliance zone or elsewhere in West
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Virginia.

Comments state that the rule is not clear
as to whether the amount of the aggregate new
investment can be composed of investment by
two or more participants in the proposed project.
The comments also state that the rule should
expressly state that the person owning or
operating a manufacturing facility that has a total
original cost before the capital addition of at
least one hundred million dollars may be a
manufacturer of products other than polymer
related products, so long as that manufacturer
also produces polymers or related products at
the facility.

RESPONSE: The rule has been changed.

RESOLUTION: The rule has been amended to clarify the fact
that it allows aggregation of the investment of
two or more multiple party project participants in
order to reach the $50 million investment
threshold. The rule has been amended to allow
the person owning or operating a manufacturing
facility that has a total original cost before the
capital addition of at least one hundred million
dollars to qualify for the multiple party project
provisions of the polymer alliance zone
provisions of the Act if that manufacturer
predominantly (but not exclusively)
manufactures polymers, the production inputs for
the manufacture of polymers or products that
use polymers as production inputs.

COMMENT: In some cases expansion may take place in
phases where one portion of the plant expansion
(such as a production line or unit) may be placed
in aperation, and other phases of the expansion
will then be later placed into operation as they
are built. The proposed rule states that the Tax
Commissioner will certify multi-phase projects if
the project phases can be reasonably included
as components of an discrete capital addition
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project for a manufacturing facility. However, if
there is a substantial expanse of time or delay
(either planned or unplanned) between the
placement of one phase into operation and the
commencement of construction on a succeeding
phase, the Tax Commissioner may determine
that the expansions resulting from those
purported phased investments are not part of a
discrete capital addition project for a
manufacturing facility, but instead constitute a
series of non-integrated investments. The rule
states that a time gap or delay of more than 1
year would be considered substantial.

A comment was received to the effect that
the one year limit should be deleted.

RESPONSE: Section 11-6F-2(a) of Enrolied Senate Bill 513
defines the term '"certified capital addition
property” as follows:

"Certified capital addition property" means all
real property and personal property included
within or to be included within a qualified capital
addition to a manufacturing facility that has been
certified by the state tax commissioner in
accordance with section four of this article:
Provided, That airplanes and motor vehicles
licensed by the division of motor vehicles shall in
no event constitute certified capital addition
property.

The term "qualified capital addition to a
manufacturing facility" is in turn defined in
section 11-6F-2(d) of the Act as follows:

"Qualified capital addition to a manufacturing
facility"” means all real property and personal
property, the combined original cost of all of the
property which exceeds fifty million dollars to be
constructed, located or installed at or within two
miles of a manufacturing facility owned or
operated by the person making the capital
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~ addition that has a total original cost before the
capital addition of at least one hundred million
dollars: Provided, That if the capital addition is
made in a polymer alliance zone as designated
from time-to-time by executive order of the
governor, then the person making the capital
addition may for purposes of satisfying the
requirements of this subsection join in a
multiparty project with a person owning or

- operating a manufacturing facility that has a total
original cost before the capital addition of at
least one hundred million dollars if the capital
addition creates additional production capacity
of existing or related products of feedstock or
derivative products respecting the manufacturing
facility.

The rule states that if investments are
determined to be discrete non-integrated
investments, the property acquired with such
investments will be required to qualify separately
for special property valuation under the Act.
Each non-integrated investment will be required
to independently meet the $50 million investment
threshold requirement.

RESOLUTION: The statute clearly contemplates the making of
investment in a defined, discrete, integrated plan
for a capital addition to a manufacturing facility.
The rule is consistent with this legislative intent.
The suggested change is not. The rule has not
been changed in respaonse to this comment.

COMMENT: A comment was received stating that the rule
should be amended to clarify the fact that the
term "manufacturer” includes manufacturers of
electricity.

RESPONSE: ~ The Department of Tax and Revenue agrees
that the term "manufacturer” for purposes of the
Act and the rule includes manufacturers of
electricity. However, many businesses in
addition to manufacturers of electricity qualify as

16




manufacturers for purposes of the Act and the
rule. We feel it would be inappropriate to list
every type of manufacturer.

RESOLUTION: The rule has not been changed. Although the
Department of Tax and Revenue confirms that
electricity manufacturers constitute
"manufacturers” for purposes of the Act and the-
rule, the Department of Tax and Revenue will
not amend the rule to specifically list such
manufacturers or other manufacturers as coming
within the definition of the term "manufacturer.”
To do so is impractical and inappropriate.

COMMENT: - A comment was received which was comprised
of three main paris. That comment is
summarized as follows:

A comment was received that;

(1) "The Breadth and Complexity of the
Proposed Regulations Violate the Authority
Granted regarding the Proposition of these
Legislative Rules, as well as Basic Tenets of
Statutory Construction.”

The comment states that:

(2) "The Proposed Regulations go beyond
what is 'necessary to implement the provisions of
this article [W. Va. Code § 11-6F-1 et seq.]' by
redefining key terms thereby ignoring and
manipulating the explicit intent of the Act.”

The comment goes on to state that:

(3) "The Proposed Regulations ignore long-
standing West Virginia precedent relating to this
form of legislation. The West Virginia Supreme
Court of Appeals has held that socioeconomic
legislation designed to encourage industrial
development should be liberally construed to
effectuate the goals of the legislature. See Andy
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Bros. tire Co., Inc. v. West Virginia Tax
Commissioner, 160 W. Va. 144, 233 S E.2d 134
(1977)."

RESPONSE: This comment is not specific as to which
particular provisions of the rule are alleged to
"go beyond what is necessary," etc. Nor does
the comment state which particular provisions of
the rule are in contravention of the purported
mandate of the Andy Brothers Tire case.

The responses to the three parts of the
comment are numbered to correspond to the
numbering set forth above.

Response to part (1):

it is the position of the Department of Tax
and Revenue that, although the rule does
contain some "breadth and complexity," the rule
is no more broad or complex than necessary to
articulate the positions and interpretations
adopted by the Department of Tax and Revenue
with reference to the Act. Tax statutes, tax
regulations and tax law generally can be very
complex and very broad. Such is the nature of
the subject.

The Department of Tax and Revenue
disagrees with the assertion that the rule in any
way violates the authority granted to the
Department of Tax and Revenue to propose and
promulgate the rule. Under section 11-6F-5 of
the Act, the Department of Tax and Revenue is
specifically granted authority to propose rules for
promulgation in accerdance with Article 3,
Chapter 29a of the West Virginia Code. The
Departiment of Tax and Revenue specifically
rejects the allegation that the rule was issued in
any way in violation of this express statutory
authority.

Response to part (2):
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The Department of Tax and Revenue
disagrees with the assertion that the rule goes
"beyond what is 'necessary to implement the
provisions of . . . [W. Va. Code § 11-6F-1 et
seq.]' by redefining key terms thereby ignoring
and manipulating the explicit intent of the Act."
The comment does not state which specific
provisions of the rule redefine key terms and
ignore and manipulate the explicit intent of the
Act.

We can only surmise that the comment
refers to the three other issues commented upon
by the author of the comment. They are:

(1) The "betterments" provisions are too
restrictive.

(2) The restrictions on original cost of
preexisting facilities are too restrictive, and

(3) The exclusions of certain types of
property from the definitions of "certified capital
addition property” and "qualified capital addition
property" are too restrictive. '

The Department of Tax and Revenue has
set forth its responses to these comments
above. They will not be repeated here. The
Department of Tax and Revenue has
endeavored o comply with legislative intent
rather than "ignore" or "manipulate” legisiative
intent. We note that the "betterments” provision
was amended in response to comments. The
Department of Tax and Revenue believes this
amendment to be consistent with legislative
intent.

Response to part (3):

‘ The comment states that the West
Virginia Supreme Court of Appeals has held that
socioeconomic  legislation  designed to
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encourage industrial development should be
liberally construed to effectuate the goals of the
legislature. The case of Andy Bros. Tire Co., Inc.

v. West Virginia Tax Commissioner, 160 W. Va.
144,233 S.E2d 134 (197?) is cited as authority
for this position.

In the Andy Brothers Tire case a
Taxpayer appealed from a decision of the Tax
Commissioner denying its petition for
reassessment. The Tax Department had
disallowed the Taxpayer's application of the
industrial expansion tax credit. The circuit court
affirmed. The Taxpayer appealed to the West
Virginia Supreme Court, and the circuit court
decision was reversed.

The case resulted from ambiguous and
conflicting provisions in the industrial expansion
tax credit statute which excluded "replacement”
property from qualifying for the credit, but
allowed "reconstructed" property to qualify.

The issue was whether the total
replacement of a burned down facility with a
newly built facility would qualify for the industrial
expansion credit. The statutory construction
question was whether the new facility was
"replacement” property (excluded by the statute),
or whether the new facility was "reconstructed”
property (qualified for the credit).

The court held the new facility to be
"reconstructed” property qualified for the credit.
The court based its holding on the fact that the
statute was prefaced with a paragraph stating
legislative intent to encourage new industry and
expansion of existing industry. The court found
that the Legislature intended that when an
existing industrial facility was completely
destroyed, its rebuilding and the reemployment
of its labor force was to be encouraged.
Resumption of employment was seen by the
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court as consistent with the economic
development purpdse of the statute.

The court stated its rule for construction
of the industrial expansion tax credit statute as
follows:

This court has always attempted to liberally
construe socioeconomic [egisiation to effectuate
recited legislative intent. See, State ex rel.
County Court of Marion County v. Demus, 148
W.Va. 398, 135 S.E.2d 352 (1964); State ex rel.
The County Court of Brooke County v. Kemp,
151 W.Va. 349, 151 S.E.2d 680 (1966);
Chapman v. Huntington, West Virginia Housing
Authority, 121 W.Va. 319, 3 S.E.2d 502 (1939);
and State ex rel. The West Virginia Housing
Development Fund v. Copenhaver, 153 W.Va.
636, 171 S.E.2d 545 (1969).

The preface of the industrial expansion
tax credit staiute states the economic
development purpose underlying the legislation.

- The court stated that this preface caused the
court to use this liberal rule of construction.

The comment indicates that Senate Bill

513 should be construed liberally presumably

because the Act contains legislative findings in

section 11-6F-1 stating that encouragement of

economic growth and development in West

Virginia is in the public interest and that the ad

valorem property tax valuation set forth in the

Act will "help preserve the tax base and preserve

- and create jobs attributable to manufacturing
facilities existing in this state.”

Senate Bill 513 is a property tax valuation
statute. It essentially addresses administrative
procedures for assessment of property taxes.
Over ten years after the Andy Brothers Tire case
was decided, the court, in the case of Calhoun
County Assessor v. Consolidated Gas Supply
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Corp. specifically stated the rules of construction
to be applied to statutes "establishing
administrative procedures for collection and
assessment of taxes.” The court stated the rule
as follows:

Statutes governing the imposition of taxes are
generally construed against the government and
in favor of the taxpayer. However, statutes
establishing administrative procedures for
collection and assessment of taxes will be
construed in favor of the government. Calhoun
County Assessor v. Consolidated Gas Supply
Corp., 178 W.Va, 230, 358 S.E.2d 791 (1987),
commented on in 80 W.Va. L. Rev. 720 (1988).

If there were an ambiguity in the Act, the
Act would arguably be interpreted according to
the rule announced by the court in the
Consolidated Gas Supply Corp. case, and not
according to the Andy Brothers Tire rule.

The Department of Tax and Revenue has
applied a reasoned, informed and consistent
interpretation of Senate Bill 513 in seeking to
implement legislative intent through the rule.

RESOLUTION: The rule has not been changed in response to
| the comment. The Department of Tax and
Revenue has interpreted the Act consistently

with legislative intent. The Depariment of Tax

and Revenue has written the rule with the

breadth and complexity necessary to address

issues presented, and the Department of Tax

and Revenue has issued the proposed rute in

compliance with the authority granted to the

Department of Tax and Revenue to issue rules.




