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FILED

FISCAL NCTIE FCR PROPOSED RULES

Rule Title: Scolid Waste Assessment Fee--

Tvpe of Rule: _ X Iegislative . Interpretive .- Procedural

Agency: Tax Department Address: State Cepital; Charleston, WV 25305
ANINUAL FISCAL YEAR

1. Effect of Prepesed Rule  Incrsase Decrease Current Next Thereafier
Estimated Total Cost $ = g S S
Personal Services -0- -0- -0- —0- -0-
Current Expense : -0- -0- -0- ~0- -0-
Repairs and Alterations -0- -C- -0- -0- -0-
Equipment - -0- -0- -0- - -0- -0-
Qther -0- -0- -0- -0- -0-

2. Explanation of above estimates:

The figcz#l impact of the rule should not differ from that envisioned by
the Legislature when it passed H.B. 3146 on March 12. 139388.

3. CObijectives of these rules:

This rule governs the administration of the sclid waste assessmént fee
imposed by H.B. 3146. a




DATE: SEPTEMBER 2, 1988

TO: LEGISLATIVE RULE-MAKING COMMITIEE

FROM: STATE TAX DEPARTMENT.

EMERGENCY RULE TITLE: SOLID WASTE ASSESSHENT FEE

1. Date of filing: September 2, 1388

2. Statutory authority for promulgating the emergency rule:

W. Va. Code §§ 11-10-5, 20-5F-5a and 29A-3-15

3. Date of filing of proposed legislative rule: September 2, 1988

4. Does the emergency rule adopt new language or does it amend or repeal a
current legislative rule?

The emergency rule is a newwzgég:‘ _

5. Has the same or similar emergency rule previcusly been filed and expired?
Ne o _ N ,

6. State, with particularity, those facts and circumstances which make the
emergency rule necessary for the immediate preservation of public peace,
health, safety or welfare.

N/A _ I

7. If the emergency rule was promulgated in order to comply with 2 time iimit
established by the Code or federal statute or regulation, cite the Code
provision, federal statute or regulatiocn and time limit established
therein.

N/& —
g. State, with particularity, theose facts and circumstances which make the

emergency rule necessary to prevent substantial harm te the public
interest.

The solid waste assessment fee imposed by W. Va. Code § 20-3F-3a is

+

effective July 1, 1988. ng@uis_ghg_geeris imposed on zll who disposes of

=

sclid waste at autho:i&gdrﬁggiléties unless cotherwise exempted by law,

regardiess of whether such parties are West Virginia residents or from

out-cf-state, this rule is necessary to protect the public interest.




AGENCY APPROVED Srfnc @

AMENDED EMERGENCY
WEST VIRGINIA LEGISLATIVE REGULATIONS
STATE TAX DEPARTMENT
TITLE 110
SERIES 64
{1588)

Filed: September 2, 1988

§ 110-6A-1. _ General.

1.1 Type of Regulation.-These regulations are . emergency legislative
regulations as defined in W. Va. Code &% 29A5142(d)7and 29A-3-15.

1.2 Scope.-These emergency legislative regulations explain and clarify
West Virginia law as it relates to the administration of the solid waste
assessment fee imposed by W. Va. Code § 20-3F-3a. '

1.3 Authority.-These emergency legislative regulaticns are issued under

the authority of W. Va. Code §§ 294-3-15, T1-10-5 and 20-5F-5a(f).

1.4 TFiling Date.-These emergency legislative regulations were promulgated
and filed in the State Register on Jume 30, 1988. A public comment period
commencad on June 30, 1988, and continued until 5:00 p.m. and July 31, 1988.
These emergency legislative regulations were refiled in the State Register and

with the Legislative Rule-Making Review Committiee on Seﬁtehber Z, 1988,

1.5 Effective Date.-These emergency legislative regulations become
effective immediately upeon filing in the State Register. '

1.6 Citation.-These emergency legislative regulations may be cited as 110

C.S.R. 64, § {1988).
§ 110-6A-2. Definitions.-As used in these regnlatiocns and unless the context

clearly requires a different meaning, the following terms shall have the meaning
ascribed herein, and shall apply in the singular or plural,

2.1 "Approved solid waste fagility” means a solid waste facility or

practice which holds a valid permit issued under the_previsions of W. Va. Code
§ 20-5F-1 et sed. :

2.2 “Board" shall mean the State Water Resources Board.

5.3 "pode" shall mean the Code of West Virginia, one thousand nine hundred
thirty-one, as amended.
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2.4 "Commercial solid waste facility  means any solid waste facility which
accepts solid waste generasted by sources other than the owner or operator of the
facility and shall not include an approved solid waste facility owned and
operated by a person for the sole purpesé of dispesing of solid wastes created
by that person or such person and other persons on a cost- sharlng or non-profit

basis.

2.5 '"Delegate" as used in the phrase "or his delegate' and when used in
reference to the Tax Commissioner, means any officer or employee of the Tax
Department duly authorized by the Tax Commissiocner, directly or indirectly, by
cne or more redelegations of authority, to perform the function mentioned or

described in W. Va. Code § 20-5F-3a or these regulations.
2.6 "Department' shall mean the Department of Natural Rescurces.

2.7 "Director”" shall mean the director of the Department of Natural
Resources, or his authorized designee.

2.8 "Exclusive or cost-share solid waste disposal facility” means only
those facilities certified Dby the Department. Such facilities will not be
certified as such if waste is accepted from sources other than the owner,
operator or lessee of the facility or those contributing to the cperations of
such facilities pursuant tc a cost-sharing agreement.

2.9 "Open dump" means any sclid waste disposal which does not have a valid
permit under W. Va. Code § 20-5F-1 et seq. or which is in viclation of state
law, or. where sclid waste is disposed in a manner that. doces not protect the
envircenment,

2.10 "Person”, "'persons” or Vapplicant” shall mean any industrial userx,
public or .private corporation, institution, association, firm or company
organized or existing under the laws of this or any other state or country;
State of West Virginia; governmental agency, including federal facilities;
political subdivision; county commissicn; municipal corporatieon; Industry;
sanitary district; public service district; drainage district; soil conservation
district; watershed improvement district; partnership; trust; estate; person ox
individual; group of persons or lﬂlelduals acting individually or as a grecup;
or any legal entity whatever.

2.11 "Point source” shall mean any discernible, confined and discrete
conveyance, including, but not limited to, any pipe, ditch, channel, tunnel,
conduit, well, discrete fissure, container, folling stock, or vessel or other
floating craft, from which pollutants are or mav he discharged.

2.12 "Related wparties”"” means .two. or more persons, organizations or
Lusinesses owned or controlled directly or indirectly by the same interests.
Control exists if a contract or lease, either written or oral, is entered into
whexraeby one party undertakes activities for another In any but an arm's length
transaction. In the case of related parties, the Tax Commissioner may apportion
or allocate responsibilities between or among such_ persons, organizations or
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businesses if he determines that such apportionment or allocatien is necessary
to more clearly reflect transactions.

2.13 "Residential solid waste'' when used in describing disposal activitdes
exempt from the seolid waste assessment fee pursuant to W. Va. Code § 20-5F-5a(e)
shall mean only that waste disposed of by those not in the husiness of hauling
or dispesing cof solid waste. This waste must be disposed of in a manner
consistent with Department rules regulating exempt disposal days and shall not
include any sclid waste of a type inconsistent with that typically generated at

a residence. ) ) - - o

2.14 "Reuse or recycling operation” means an operation at which reusable or
recyclable waste is processed into a commercially salable form or where such
waste is collected for shipment and sale te a commercial, municipal or
industrial enterprise processing such waste. ' o

5 15 "Reused or recvclable waste' means only that waste which meets the
definition znd standards of the Department for fee exempt disposal of such
waste. -

2.16 "Sewage" shall mean water-carried human or animal wastes from
residences, buildings, industrial establishments or other places, together with
such ground water infiltration and surface waters as may be present.

2.17 "Sludge" means solid or semisolid, residue ox precipitate, separated
from or created by & municipal, commercial or industrial waste treatment plant,
water supply treatment plant or air pollution contrel facility or any other such
waste having similar erigin.

2.18 "Solid waste' means any garbage, paper, litter, refuse, cans, bottles,
sludge from a waste treatment plant, water supply treatment plant or air
pollution contrel facility, other discarded material, including carcasses of any
dead animal or any other offensive ox unsightly matter, solid, liquid, semisolid
or contained liquid or gaseocus material resulting from industrial, commercial,
mining activity or from community actdivities but dees not include solid or
dissolved material in sewage, or solid or dissolved materials in dirrigation
return flows or industrial discharges which are point sources and have permits
under W. Va. Code § 20-3A-1 et seg. o©r scurce, special nuclear or by product
material as defined by the Atomic Energy Act of 19534, as amended, ¢or a hazardous
waste either identified or listed under W. Va. Code § 20-3E-1 et sea. or refuse,

slurry and overburden regulated under W. Va. Code § 22ZA-i-1 et seq.

2.19 ""Solid waste zssessment fee' means that fee imposed upon the disposal
of solid waste pursuant to W. Va. Code § 20-3F-3a.

2.20 "Solid waste disposal’ means the practice of disposing of solid waste
including placing, depositing, dumping or throwing or causing to bs placed,
deposited, dumped or thrown any solid waste.

2.21 "Solid waste disposal shed” means the geographical area which the West
Virginia Resource Recovery-Sclid VWaste Dispesal Authority so designates on
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either a temporary or permanent basis and files as such in the State Register
pursuant to W. Va. Code § 16-26-8. .

2,22 "Solid waste disposal facility means any system, facility, land,
contiguous land, improvements on the land, structures or other appurtenances oI
methods used for processing, recycling or disposing of sclid waste, including
iandfills, transfer stations, resocurce recovery facilities and other such
facilities not herein specified. '

2 23 "Tax Commissioner' means the Tax Commissiener of the BState of West
Virginia, or his delegate. :

9. 54 "Transfer Station' means any location where sclid waste is accumilated
on a temporary basis for subsequent removal to a landfill ox other solid waste
disposal facility.

2.95 "Water resources”, "water' or "waters” shall mean any and all water on
or beneath the surface of the ground, whether percolating, standing, diffused or
flowing, wholly or partially within this State, or bordering this State and
within its jurisdiction, and shall include, without limiting the generality of
the foregoing, natural or artificial lakes, rivers, streams, creeks, branches,
brooks, ponds {except farm ponds, industrial settling basins and ponds and water
treatment facilities), impounding reservoirs, springs, wells, watercourses and
wetlands.

§ 11¢-6A-3. Imposition of tax.-Beginning July 1, 1988, and continuing until
such time as it is repealed by the legislature, the solid waste assessment fee
;s levied and imposed upon the disposal of solid waste at any solid waste
disposal facility in West Virginia.

2.1 The solid waste assessment fee shall bhe collected from the person
disposing of solid waste at a solid waste disposal facility in West Virginia, at
the time such solid waste is disposed of, by the operator of the solid waste
disposal facility. The fee collected shall be remitted to the State Tax
Commissioner.

3.2 Any person creating, contributing to or operating an open dump shall
be subject to the solid waste assessment fee, upon any solid waste disposed at
such open dump. Any landowner who fails to cooparate with the Department in.
stopping unauthorirzed dumping upon his land may, in ihe discretion’ of the Tax
Commissicner and upen notice from the Department +hat said landecwner has failed
to cooperate with the Department, be issued an assessment for unpaid solid waste
assessment fees which shall be imposed upon the sclid waste disposed of on that
landewner's property. '

3.3 Any person or persons owning, operating or leasing a solid waste
disposal facility shall be personally and jointly and severally liable for any
solid waste assessment fees which are not collected from the person disposing of
solid waste unless the facility is certified by the Department &s &an exclusive
or cost-share solid waste disposal facility and is operated in a manner
consistent with the provided exemption, or unless the solid waste is separated
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at the time of dispesal into a stock of reusable or recyclable solid waste, but
only for that portien which is xeusable or recyclable, and the solid waste
dispesal facility has a Department certified reuse and recycling project or the
solid waste is dispocsed of pursuant to and subject to the Department's
regulations authorizing residential exempt disposal as provided in W. Va. Code

§ 20-5F-5a(e)(3).

3.4 The solid waste assessment fee shall be ccllected both from persons
disposing of solid waste at a transfer station and again upon the subseguent
disposal of solid waste from the transfer station at another sglid waste
disposal facility. This pyramiding provision shall not apply, however, where
the transfer station is operated by the same person operating the solid waste
disposal facility to which the solid waste is subsequently removed.

§ 110-6A-4, Rate.-The solid waste assessment fee shall be imposed at a rate
of one dollar and twenty-five cents per ton or part thereof on solid waste
disposed of at a solid waste disposal facility located within the same solid
waste disposal shed as the point of origin of the seolid waste. '

The solid waste assessment fee shall be imposed at a rate of two dollars
and twentyv-five cents per ton or part thereof on solid waste disposed of at a
solid waste disposal facility when the point of origin of the solid waste is
outside of the solid waste disposal shed in which the solid waste disposal
facility is located. : o -

4.1 Solid waste disposal sheds shall be those areas as finally designated
in the State Register by the West Virginia Resource Recovery-Seolid Waste
Disposal Authority. In the absence of a final designation, the most recent
designation published by the West Virginia Resource Recovery-8Solid Waste
Disposal Authority in the State Register chall constitute the solid waste
disposal sheds. :

4.2 Ne solid waste disposal facility authorized by the Department to
handle an aggregate of ten thousand tons or more of sclid waste per menth may
accept solid waste after July 1, 1988, unliess the commercial sclid waste
disposal facility has Department of Labor approved scale facilities sufficient
to weigh all solid waste as it arrives at the facility after June 30, 1988.

4.3 Every seolid waste disposal facility other than those subject to the
provisions of Subsection 4.2 of these regulations shall instsll by May 1, 1989,
Department of Labor-approved scale facilities which will be sufficient to weigh

all solid waste arriving at such facility on and_after that date.

4.4 Those solid waste disposal facilities which are not zuthorized by the
Department to accept an aggregate of ten theousand tons or more of solid waste
per month may use the following conversion factérs wmntil May 1, 1989, in order
to estimate the tonnage of solid waste disposed of at the facility for purposes
of calculating the solid waste assessment fee due;

L.4.1 COMPACTED 2.5 cubic yards/ton
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4.4.2 _  UNCOMPACTED 5.0 cubic yvards/ton
4.4.3 BALED 1.25 cnbic yards/ton
4iobhl4 S0IL 0.6 cubic yards/ton
4.4.5 SLUDGE 1.0 cubic vards/ton
§ 110-64-5. Return and Due Date.-The solid waste assessment fees collected by

the operator of a solid waste disposal facility shall be due and payable on or
before the fifteenth day of the month next succeeding the month in which the fee
accrued, together with a return in such form or forxms as prescribed by the State
Tax Commigsioner. A return shall be due regardless of the fact that no fees are
due from the facility for the reportable month.

§ 110-64A-6, Exemptions Frem Tee.-The following transactions shall be exempt
from the s0lid waste assessment fee:

6.1 Disposal of solid waste at a2 sclid waste disposal facility by the
person who owns, operates or leases the solid waste disposal facility if such
facility is used exclusively to dispose of waste originally produced by such
perscn in such person's regular business or personal activities or by persons
utilizing the facility on a cost-sharing or nonprofit basis.

6.1.1 This exemption applies only to those facilities which obtain
and maintain certificeticn from the Department that the facility qualifies as an
exclusive or cost-share solid waste disposal facility.

6.1.2 The exclusive or cost-share solid waste disposal facility
will forfeit its certification for this exemption if it accepts any soclid waste
other than that originally produced by the exclusive user of such facility or by
persons using the facility pursuant to a written nen-profit or cost-sharing
agreement.

6.2 Reuse or recycling of any sclid waste.

6.2.1 This exemption applies only to those persons who obtain
certification frem the Department that the transactionm gqualifies as reuse orx
recycling. .
6.2.2 This exemption may not be taken for disposal of solid waste
except at a sclid waste disposal facility with & certified reuse or recycling
project or trans-shipment location:

6.2.3 Solid waste must be separated by the person disposing of the
reusable or recyclable waste prior to disposing of such waste to qualify for
exemption under these provisiocns.

6.2.4 This exemption does not apply where the operator of a solid
waste disposal facility merely asserts an intention to reuse or recycle at a
future date, but applies only to those cperations where the reuse or recycling
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activity is actually undertaken or where solid waste is accumulated for
trans-shipment to & facility where actual reuse or recycling activities are
occurring, as certified by the Department.

If the operator asserts an intenticn to reuse or recycle solid waste
but fails to reuse or recycle the sclid waste or to ship it to a facility which
will do so, the operator shall be perscnally liazble for the fee due on such
tonnage and not the person who in good faith disposed of it with the operator.

6.3 Disposal of residential .selid waste by an individual not in the
business of hauling or disposing of solid waste shall be exempt only when done
pursuant to regulations and requirements of the Department implementing this
exemption.

§ 110-6A-7. Reccrds.-Each solid waste disposal facility shall keep complete
and accurate records of the following:

7.1 Ameunt of solid waste received from each person disposing of solid
waste at a solid waste disposal facility.

7.2 The amount of solid waste disposal assessment fee collected from each
person disposing of sclid waste at the facility.

7.3 The identity of each person disposing of solid waste at the facility
incliuding the name and address of the individual.

7.4 The license plate number of the vehicle carrying the solid waste.

7.5 A copy of the manifest or an affidavit from the generator or collector
of the solid waste identifving the type of waste and its origin, unless the
solid waste is residential solid waste dispesed of by an individual not in the
business of hauling or disposing of solid waste.

7.6 Any other records the Tax Commissioner or Director deem necessary.
§ 110~6A-8. Records keeping,-All zxrecords and octher documents shall be

preserved for a period of time not less than three vears from the due date of
the monthly return te which they relate, unless:

8.1 The Tax Commissioner or Director in writing requires the operator to
keep records for a longer period;

8.2 An agreement extending- the time for issuance of a deficiency
assessment is executed, which shall automatically extend the time for retention
of records.. )

§ 110-6A-9. Confidentialityv.-Pursuant to the authority granted under W. Va.

Code § 11-10-3d(f), and upcn passage of these regulations by the Legislature as
legislative regulations, the State Tax Commissioner may enter intc an agreement
with the Director of the Department to exchange any information with the
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Director, that the Tax Commissioner may in his discretion deem to facilitate
the enforcement of W. Va. Code § 20-3F-1 et segq. '

§ 110-6A-10.  Procedure and Administration.-Each and every provision of the
Yest Virginia Tax Procedure and Administration Act” set forth in W. Va. Code

§ 11-10-1 et seg. shall apply to the solid waste assessment fee.

§ 110-6A-11, Criminal penalties.jNotwithgta;ding W. Va. Code §8 11-10-2
through 17, the provisions of W. Va. Code § 11-9-1 et seg. shall apply to the
solid waste assessment fee.

§ 110-5A-12. Deposit of funds.-Net proceeds collected under W. Va. GCode
§ 20-5F-54 by the Tax Commissicner shall be transferred to an account designated
by the director, whe then shall deposit the funds in other accounts és provided
in W. Va. Code § 20-5F-5a(h). It shall be the duty of the director to makr all
calculations tc assure the proper allecation and deposit of funds into the
accounts _as provided in subsection (k). '

§ 110-8A-13. Person disposing of so0lid waste to pay. accounting bv scolid waste
disposal facilitv.-The person disposing of solid waste shall pay the operator of
the solid waste disposal facility the amount of the solid waste assessment fee,
which shall be added to and constitute a part of the sales price, and shall be
collectible as such by the scolid waste disposal facility, which shall account to
+he State for all solid waste assessment fees paid by the disposer of solid
waste. The solid waste disposal facility shall keep the amount of sclid waste
sssessment fees paid separate from the proceeds of sale excliusive of the solid
waste assessment fsze unless authorized in writing by the Tax Commissioner to
keep such fees in a different manner. Where such authorization is given, the
State's cleim shall be enforceable against and shall take precedence over all
other claims against the moneys commingled. h

The solid waste disposal facility shall report as it's "total solid wastse
disposed of during the month,” it's tonnage total for purposes of determining
the solid waste disposal assessment fees, not the zctual weight totals of solid
waste disposed of at the facility. Zach leoad, or the total aggregate weight of
all loads received from a particular person making more than one trip during the
day, is to be rounded to the next highest whole number of toms, and the totals
of these daily figures are to be totaled for the month and reported on the
return as the 'total solid waste disposed of during the month.'” For thcse
haulers xegulated by the West Virginia Public Service Commission, the total
aggregate weight of all loads received for the month is to be rounded to the
next highest whele number of tons, and this figure is to be used to compute the
so1id waste assessment fee due and-'the ''total selid waste disposed of during the

month. "

§ 110-6A-14. No profit shall accrue to any person as a result of the
collecticn of the solid waste assessment fee notwithstanding the fact that the
rotzl amount of such fees ccllected may be in excess of the amount for which
such person would be liakle pursuant to W. Va, Code § 20-5F-5a, and the total of
all such fees collected by such person shzll be raturned and remitted to the Tax
Commissicner as otherwise provided. ‘
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§ 110-6A-15. Receivership, bankruptev; priority of tax.-In the distribution,
voluntary or compulsory, in receivership, bankruptey or otherwise, of the
property oxr estate of any pérson, all solid waste assessment fees due and
unpaid, shall be paid £from the first momey available for distribution in
pricrity to all claims and liens except taxes and debts due the United States
which under federal law are given priority or except other taxes and debts owed

the State of West Virginia.

§ 110-6A-16. FExempt Facilities.-Once a facility is certified exempt from the
solid waste assessment fee by the Department of Natural Resources, no provisions
of these regulations purporting to require the filing of returns, the keeping of

records or the installation of scales shall apply.

§ 110-6A-17. Remittance 0Of Fee From Customers Billed Monthlv.-For these
customers billed on a monthly basis, the solid waste assessment fee accrued in a
month may be reported as accrued in the following month in which payment is
received by the landfill operator. For example, fees accrued in August, 1988
may be deemed to have accrued in September, 1988; such fees must be then
remitted in October, 1988. :

§ 110-6A-18. Limitation Of Tisbility Of Splid Waste Facility Operator Where
Customer Fails To Pav Fee.-The solid waste facility cperator will not be held
T<able for solid waste assessment fees inveoiced te the hauler which the hauler
refuses to pay if the operator, within thirty (30} days after the hauler refuses
to pay the fees assessed, supplies the Tax Commissioner with copies of the
invoices showing the amount of sclid waste dumped by the hauler, the amount of
solid waste assessment fee due from the hauler, and the name and address of the

hauler.

§ 110-8A-19. Sglid Waste From Both Inside And Qutside The Waste Shed.-Haulers
of solid waste with routes which cross a solid waste disposal shed line, shall =
provide the operator of a solid waste disposal facility with the percentage of
accounts inside the waste shed and the percentage of accounts cutside the solid
waste shed so that the operator will be able to account for the totals to be
incinded in the respective category of out-of-shed and in-shed tons reported on
their monthly returns. Once the percentage of tons in each category is
calculated, tonnage shall be accounted for in the manner required by Section
110-6A-13.




PUBLIC COMMENTS TO THE SCLID WASTE ASSESSMENT FEE REGULATIONS

The followirig are the public comments received on the Solid

Waste Assessment Fee Regulations. Generally, the comments listed
are not .a word-for-word of those which were recelved; rather,
what is provided here is a synthesis of that received. The

Comments are followed by a Dbrief statement of the Tax
Department's response to the issue raised.

Comment: Exemptions are statuterily provided and should be
self executing without prior certification by the Department of
Natural Resgurces. B

Response: The solid waste disposal assessment fee is
directly deposited in special “dccounts administered by the
Department of Natural Resources. The State Tax Department was
given the task of collecting such fees without the provision of
extra monies to administer such collection. Without increased

resources it is unrealistic to expect the State Tax Department Lo
adecquately monitor ceompliance with +the terms of W. Va. Code
§ 20-5F-Ea. It was therefore decided, K that the best means of
preventing circumvention of the law or abuse of the exemptions iIs
to reguire certification of eligibility through the Department of
Natural Resources. These certifications are nct reguired to be
provided to the Tax Depariment as such, but should ke available
should a question arise as to the applicability in any particular

instance. -

Comment: Returns, records and scales should not be

mandatory for those facilities determined to be exempt by the
Department ¢f Natural Resources.

Response: A new section has Dbeen inserted in the
regulaticns, as a result of the public comment period, relieving
such facilities from the requiréments of filing, recordkeeping
and the installation of scales. . ' )

Comment: The lateness with which tThe requlations were f£iled
and the subseguent tardin€ss in Iearning of the need for
certification cf 2ll exemptions by the Department c¢f Natural
Rescurces will make it impossible to obtaln such certificaticons
prior to thke due date of the first sclid waste assessment return.

Response: The Department of Natural Resocurces has developed

a2 standard temporary exemption form which can Dbe mailed upon the
receipt of any application for fee exempt certification. These
who do not write in within the one and a half months before the
return is due, are required by emsrgency regulation to file and
remit the solid waste assessment fees due until they de obtain
the Department of Natural Rezsource's certification. Any
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refunding procedure must be run by the Department of Natural
Resources because it 1s the only agency authorized by statute To
make transmittals of money from the speclal accounts created by
H.B. 2314b. o

Comment: It is unfair to dharge the entire $1.25 per ton on
a part ton. The fee should be prorated based upon the exact
weight. ~ ) :

Responge: "The . statutory language employed by the

Legislature provides a rate of $1.25 per ton "eor part thereof".
Such language as a matter of statutory construction must mean
that any part of a ten is subject to the entire $1.25 fee. Where
the Legislature intends for a proratlon te ocgur is uses such
phrases as "or in 1ike ratiec on any part thereof'. See, W. Va.
Code § 11-17-3.

The regulations have been amended to allow the aggregation
of weights for all lcads brought in by a person during a day
before the fee 1is calculated for that person. This means the
maxzimum cost above amounts actually dumped in any ona day would
be £1.24 for any perscn disposing of waste. For those haulers
whose rates are regulated by the Public Service Commission.
weights will  be aggregated for the K entireg _month Dbefcre
calculating the fee. '

Comment: The definition cof solid waste disposal facility
should not include recycling or rascurce reccvery facilities or
transfer stations.

Regponge: Solld Waste dispesal facllity is defined in
W. Va. Code § 20-5F-Fa(d) as "any sclid waste facility or open
dump in this State.” Scolid waste facility 1s defined in W. Va.

Code § 20-5F-2(g) as "any system, £facility, land, contiguous
land, ifprovements on the land, structures or other appurtenances
or methods used for processing, recycling or dispesing of solid
waste, including landfills, transfer statlions, resource recovery
facilities &nd other. such facilities not herein specified.”

Comment: No fee. can attach to transfer stations which

handle materials on a temporary basis only.

Response: Transfer staticns are included in the definition
of solid waste disposal facilities and scolid waste 1s disposed of
there on a temporary basis, therefore the fee must be collected.
The fact that the fee will be imposed upon the same solid waste
once it is disposed cf at another_facility is in no way unfair
given the £fac¢t that _the fee is a user fee znd the transfer
station is a facility which must be monitored by the Department
of Natural Resources. The intent of H.B. 3146 is not toc minimize

the initial cost of disposing of solld waste but rather to insure _ _ . _
that waste 1is disposed of piéperly so that larger costs are nct - -

imposed upon the public at a later date to correct problems which
can be prevented by proper facility monitoring,




Comment: Selid waste dispesal facilities should not be
required to have scales. ' o

Response: The Legislature has imposed the solid waste
assessment fee at a per ton rate. There is no uniform specific
density for any conceivable category of solid waste. Therefore
no method of estimating weight from volume measurement is
feasible. ~ The temporary conversion factors provided in the
emergency regulaticons are only a stop-gap measure until scales
can be acgquired by all facilities. These conversion factors .are

generally extremely inaqcurafe and leave no tangible record such
as weigh slips for use on the audit trail.

Comment: Solid Waste Facilities should not be regquired to
record vehicle lig¢ense numbers. :

Response: These records are needed to match licensze numbers
to weigh tickets and determine whether +*the vehicles came from
inside or ocutside of the solid waste shed. This shows whether
the proper rate was collected by the operator. '

Comment: There should be no provision of perscnal, Jjeint
and several liability upon persons owning, operating or leasing a
facility for fees not collected. —

Response: E.B. 3146 sets up what is essentially a trust
fund fee collection procedure, very similar to the. sales tax
where venders collect the tax from the taxpayer and must remit

tax collected to the Siate Tax Department. The emergency
requlations place certain responsibilities upon the solid waste
disposal facility operator to_.insure the fee is ccllected. These

responsibilities are analogous to those placed upon the vendor by
W. Va. Code § 11-15-1 et seq. ’ '

Comment: The provisions dealing with cpen dumps should
attach only to those caught dumping at an open dump. No fee
should attach upcn amounts. already in the dump.

Response: The regulations currently provide that fees are
immediately due and assessable for all solid waste contained in
an cpen dump. This provides a potent deterrent to unlawfully
contributing o an cpen dump. The emergency regulatlions also
allow the State Tax Commissioner to assess a landowner for all
solid waste dispesed on his land upon notice from the Department
of Natural Resources that the landowner has failed to assist the
Department in stopping illegal dumping at open dumps. This tool
is viewed as a means to shut down landfill operations which
attempt to operate in noncompliance with State law, and provides
a potential revenue source for the Department to ~assist in the
immense cost associated with cleaning up these sites. In no way
would a landewner be liakle in any manher without committing
affirmative acts by which intent to Dbreak the law can be
demonstrated.




Comment: The definition of exclusive cost share solid waste
disposal facility should apply to those with an exclusive lease
to wuse such a facility.  The definition of residential solid
waste should nct be limited to the person generating the solid
waste.

Response: These provisions have been modified in the agency
approved amended emergency regulations to remedy these concerns.

Coemment: The regulations should not apply to direct reuse
of -industrial by-products such as fly ash.

Response: + There may be situations where such operations zare
determined by the Department of Natural Resocurces to be dispocsal
of sclid  waste. . only in these circumstances would the
regulations apply. Generally such oneratlons would already be
excepted from the regulations and fee as. exclu51ve solid waste
digposal facilities. s

Comment: _These regulaticns have no application to f0551l
fuel prodiiction businesses.

Response:  Generally such businesses are regulated pursuant
to other Chapters and Articles under the Code of West Virginia.
If a business, however, were %to _engrge in disposal activities as
defined subject to the solid waste assezsment fee in H.B. 3146,
these activities will Dbe subject . to Department of Natural
Resource rules, regulations and poelicies as they apply to solid
waste disposal.

Comment: Criminal ganctions of Hhe Tax Code should nct be
used to enforce H.B. 3146.

Response: . H.B. 3146 provides that - failure to comply with
the terms of W. Va. Code § 20-5F-52 subjects a person to both the
West Virginia Tax Procedure . and Administration Act and the West
Virginia Tax Crimes and Pena1t1es Act,




Appaiachian Power Company
PO Sox 1886 .
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STATE Tay
- COMMISSIONER

Mr. Ronald Potesta, Director
Department cof Natural.Resources
State Capitel

Charlesten, WV 23303

August 10, 1988 L ) R -

COMMGISSIGNER

Director Potesta: ‘

Attached are comments by Appalachian Power Company, Ohic Power Company
and American Electric Power Service Corporation on the West Virginia
Depariment of Natural Resources emergency legislative rules regarding
s0lid waste fee assessment exemptions and proeof of proper sclid waste
dispecsal.

We are urging that portions of the rules be revised tc more accurately
reflect the Legislature's intent to not impose the exemption certificate
requirements upon facilities which are statutorally exempt by definition,
by the fact that the waste generator exclusively owns and uses the
facility, or by the fact that the wastes are reused cor recycled.

We also urge that the rules ba revised to provide more reallstic
regulirements regarding procf of proper solid waste disposal.

Finally, we urge you to give special attention to the unigue nature

cf coal combustion by-producis--particularly ash--and the many econcmic
benefits which derive from their utilizaticn. Again, we submit that

it is outside of legislative intent to create unnecessary regulatory
burdens upon the current and potential use of such materials.

Thank yeou for yvour consideration.
Sincerely,

Ot

R. E. Northup
Vice President -

cc: Michael Caryl, State Tax Commissioner
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WEST VIRGINIA DEPARTMENT OF NATURAL RESOURCES
PROPOSED AND EMERGENCY RULES ON SOLID WASTE ASSESSMENT
FEE EXEMPTIONS AND PROOF OF PROPER DISPOSAL

Title 47, Series 38A and 38B

August 10, 1988




COMMENTS ON DNR RULES REGARDING
SOLID WASTE ASSESSMENT FEE EXEMPTIONS
AND PRCOF OF PROPER DISPOSAL

These comments are offered by Appalachian Power Company,
Ohic Power Company and American Electric Power Service Corporation,
(the Companies) regarding the Department of Natural Resources’
propesed and emergency ¥ules regarding the sclid waste assessment
fee exemptions and proof of proper solid waste dispesal. Those
rules are intended to implement certain provisions of Enrolled
Committee Substitute for HE.B. 3146 enacted in the 1988 Regular
Session. The Companies have previously submitted comments to the
State Tax Commissioner regarding related rules on the solid waste
assessment fees. As detailed in those comments, it is the position
the Companies that the exemption set forth 1in W.Va, Code
§20-5F-Sa(e) (1) for exclusive, captive disposal sites is straight~-
forward. The Companies believe that there can ke no confusion

about whether a particular disposal facility is owned, cperated or . ..

leased by a solid waste generator, and whether the facility handles
solid waste exclusively generated by the owner, operator or lessee
in the course of its regular business. Such informaticn is readily
available to the DNR through its waste treatment and waste disposal
permitting programs and need not be duplicated or supplemented
through regulations reguiring applications for certificates of
exemption. Accordingly, the Companies urge both the Tax
Commissicner and the DNR to delete any reguirements for obtaining
certificates of exemption for facilities which, by definition, are
entitled to be excluded from payment of the fees.

Reuse and Recvcling of Solid Waste

Of particular concern to the Companies is the treatment
of material which is being reused or rescycled. The Companies
firmly believe that material which is being so wused does not
constitute "solid waste! as defined 1in the Solid Waste Management
Act. Such material is not being discarded at all. Most
especially, the Companies are concerned with the treatment by the
Department of Natural Resources of the reuse and recycling of coal
ash, a byproduct of coal combusticn for electric generation.

The rules of the DNR regarding exemptions and those of
the Tax Department regarding reuse and recycling dec not seem at all
to contemplate the kind of direct reuse or recycling of material
which is a common feature in our operations, In most cases, our
coal ash is directly reused .as a fill material in structural
landfills, as a filler in plastics, as an admixture in concrete and
cement, blasting grit, roofing granules, road and ice contrel, mine

- -




stabilization and reclamation, and many cther applications. In
fact, our Companies are constantly searching for other ways in
which to beneficially utilize ash. The success of coal ash

marketability turns primarily on the advantage of being a lower
cost substitute for .commercially available construction and

manufacturing materials. Accordingly, any complications and
regulatory burdens imposed on its utilization will negatively
impact upon these efforts. We dc not believe that this is

consistent with the legislative history or intent of the original
Solid Waste Management Act or the 1988 amendments.

As presently constituted the DNR’s proposed rules on
obtaining certificates of exemption might be construed to regquire
facilities and activities beneficially utilizing ash to cbtain
certificates of exemption. We urge the DNR to modify the rule to
eliminate any such implication.

Proof of Proper Solid Waste Disposal

Consistent with the foregoing comments, the Companies are
concerned that the DNR preoposed rules for proof o©f proper solid
waste disposal can be construed . to require informaticn to be Xept
on each load of material disposed in a privately held solid waste
disposal facility. We do not belleve that this was intended by the
Legislature in its authorization to the Director for the
promulgation of rules regarding Dpreoper solid waste disposal.
Rather, we believe that such information is intended under the
statute to be compiled as to origin, type, and amount only with
regard to disposal in commercial solid waste facilities. such
burdensome recordkeeping regquirements on captive facilities cannct
pe justified. Accordingly, the Companies urge the DNR to eliminate
any implication or requirement of such a nature with regard to

captive facilities.

If you have any gquestions with regard to these comments,
please contact Robert J. Robinson, Environmental Affairs birector,
Appalachian Power Company, (703) 985-2300.
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467 MAIN AVENUE
WESTON, WEST VIRGINIA 26482 :
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Divisicon of Excise & License Tax . = =
Tax Return Section (CSD) E%EE =
Post Office Drawer 2991 = 2™ .
Charleston, West Virginia 25330 . . 2= - =
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Te Whom It May Concern:

In regard to the imposition of tipping fees on solid waste disposal, and
the method of conversion from cubie yards to teons. '

Tniclosed is one Example:

Weight slip from one 1984 Ford with a 20 cubic yard Sani Cruiser
Rezy Loader Packer made by Leach. '
Full Lead 36,540 1ibs.
Empty 24,010 ibs.
Weight difference

12,530 1bs.
Converted intc tons

App. 6.3 Tdns or aboub
3.17 cubiec yards per tomn.

These were weighed at the Foster Feed Co., Depot Street, Weston, WV,
on certified scales. :

We also use z 1980 Ford with a 23 cubic yard Truxmore side lozder packer,
which will compact approximately 5 cuble yards to the ton.

The average compaction ratioc is app. 3:1 or UY:1 from loose tc compacted
vardage, or 10 - 20 lcose yards to The tomn.

Li1so enclosed is informaticon received from the National Sclid Waste
Manzgemeni fssociation relating to the conversion method.

Please call me 1f I can be ¢f more help.

Sincerely,

Sang DLBsiony

Larry D. Brown

Enclosures
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. National Solid Wastes Management Association

Mr. Ronald Potesta

Department of Natural Resources
1800 Washington Street East
Charleston, WV 25305

Dear Mr. Potesta:

At the request of Larry Brown, Chairman of the West VYirginia
Chapter of the National Solid Wastes Management Association,
enclosed is information compiled by our asscciation that will
enable vyou to determine the national average number of cubic wvards
of solid waste, compacted and loose, equivalent to a ton.

In the Technical Bulletin "Basic Data: Solid Wasta Amounts,
Composition and Management Systems, " please refer to Table 8 on
Page 5. The table provides a range of the average number of
pounds of compacted and loose refuse that equal a cubic yard.
Reversing the conversions, you will find that an average of 2-4
cubic yards of refuse, compacted, is the equivalent of a ton (3 is
the figure most commonly used), and 10-20 cubic yards of loose
refuse amounts to a ton.

I hope this information is useful. Please contact ocur office
should you need further assistance.

Sincerely, )

J Shari M. Jackson
" State Affairs Analys=t

Enclosures

ce: Larry Brown
Chairman, West Virginia Chapter
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July 26, 1988 ‘ VIRGINIA POWER

Mr. Michael E. Caryl

State Tax Commissioner

Rm. W.W.-300

State Capitol o ,
Charleston, West Virginia 25305

Dear Mr. Caryl:

Re: SOLID WASTE ASSESSMENT FEE
W. VA. CODE §§ 11-10-5, 20-5F-5a(f) AND 29A-3-15

Virginia Power appreciates the opportunity to comment cn the above
captioned regulaticns. As the owner and operator of the Mt. Storm Power
Station, located in Grant County, West Virginia, we find that these
regulations directly effect our ash operations at that facility.
Specifically, coal is burned at the Station to generate electricity and
fly ash, bottom ash, and pyrites are produced as by-products of this
combustion process. The ash and pyrites are collectad and hauled by
truck to a disposal facility which is Tocated entirely on plant property
and is used exclusively by Virginia Power for this dispesal. Therefore
wae feel that it is appropriate to offer the Tollowing comments:

1. We are concerned that these emergency rules apparently were not
distributed prior to their sffective date. Lack of availability of
the rules, and the immediate effective date make compliance
extremely difficult, if not impossible. More importantly, the
absence of a comment period pricr to the effective date of the
regulations can, and we believe already has, resulted in i17-advised
administrative requirements that are costly and of 1ittie benefit.

2 e feel that those facilities that are exempt from the fee should
not be required to file monthly solid waste assessment fee returns
as reguired by paragraph 6.1.2. We fail to see the benefit, or even
the purpose, that is served by filing the return for an exempt
facility.

3. Paragraph 6.1.1 states that the exemption applies to those
facilities which obtain and maintain the certification from the
Department of Natural Resources (DNR}. This implies that, even
though a facility may qualify for an exemption, it will not be
exempt until it has received the certification from the DNR. We can
anvision the DNR being inundated with applications for certificates -
of exemption, particularly with such short notice, - Must monies be _




Mr., Michael E. Caryl
Page 2 L . Tl -
July 26, 1888 .

remitted to the Tax Commissioner prior to obtaining a certificate of
exemption, and if so, will these fees be refunded after the facility
obtains such a certificate?

4, e feel that the requirements of paragraph 4.2 to have scaies of
sufficient capacity, and to weigh all soiid waste prior to disposal
piaces an unreasonable burden on those facilities qualifying for an
exemption from fee under paragraph 6.1. Our facility will incur a
considerable, and, we believe, unnecessary expense in order to
comply with this provision. At most, the fee-exempt facilities
should be allowed to use some other method of guantifying the amount
of wasté, perhaps similar to the conversion facters provided in
paragraph 4.4,

5. Finally, it is unclear from the definition of Solid Waste Disposal
contained in paragraph 2.20 if the regulations are meant to apply to
ash which is used as a structural fi11 material. The Environmental
Protection Acency's recent Report to Congress on Wastes from the
Combustion of Coal by Electric Utility Power Plants clearly
encourages the beneficial reuse of combustion by-products in, among
other uses, such applications as road construction and structural
117 material. To tax the placement of this material would
serigusly harm programs to reuse this material and would result in
the substitution of other valuzble resources in these applications.

Once_again we wish to express our appreciaticn Tor the opportunity fo
comment on these regulations and hope that our concerns will be seriously
addressed in the positive manner in which they are offered. I¥ we can .
provide any further information, please contact either Mr, W. A, Sprouse
at (804) 273-3552 or Mr. M. F. Kadlubowski at (804) 273-2991.

Sincerely,

B. M. Marshall, P.E.
Manager _
Water Guality

MFK:vr0:1218

¢cc:  Mr. Ronald R. Potesta, Director
West Virginia Department of Natural Resources
Building 3, Room 6689 '
Capitol Complex
Charieston, West Virginia 25305
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State Tax Commissioner ==, &
Room WW-300 2= o
State Capitocl =08
Charleston, WV 25305 :

Dear Sir:

Wwe wish to protest the way the State Tax Department interprets
section five-a article five F, Chapter twenty, lines one through five
cof HE 3146.

We £ill it is unfair to Solid Waste Haulers to pay the full
amount of the assessment fee of $1.25 on a portion of a ton of each
truck locad of garbage dumped at a landfill.

Our landfill bills us monthly. They convert pounds into tons

and bill us for the exact amount cf solid waste dumped. This is the
correct methoed of billiing.

with the Tax Department interpretation, we will ke paving assess-
ments fee's on tons and tens of solid saste we never dumped at the
landfill because ycu are charging the full assessment fee on a portion
of a ton on each kruck load of solid waste dumped at the landfill.

EXAMPLE: COne truck load of solid waste weighing 6 tons 200 pounds

will cost us another $1.25 on the 200 pounds when in essence the true
amount should be 12% cents. '

Tt is evident using the tax department methed of interpretation
will add much more to the cost.cf dumping fee's.

We strongly urge you to be fair and change the methed of paying

the assessment fee to the exact amount of solid waste dumped in the
landfill, ’ :

President

¢c: Senator Tonkouch
Senator Tucker
Delegate Chambers
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i STATE TA>
Mr. Michael E. Caryl : CONHASSéR&R

State Tax Commissioner
Room WW-300

State Capitol
Charleston, West Virginia 25305

Comments on Scolid Waste
Assessment Fee Legislative
Proposed and Emergency Rules,
Title 110, Series 6A.

ml
m

Dear Comnissicner Carvl:_ |

I am submitting to vyou on behalf of <the members of the
West Virginia Chamber c¢f Commerce .our comments with regard to the
emergency and proposed legislative rules regarding solid waste
assessement fees which were filed by your office with the Secretary
of State of June 30, 1988. The Chamber wculd greatly appreciate
your consideration of these detailed comments and your cooperation
in making amendments to the existing emergency rules prior to
August 15, 1988, to avold imposing any unnecessary burden on
businesses and individuals to file <tax returns by that date where
such perscons are entitled to ke exempt from the payment of the fee.
Our concerns with this rule and our specific suggestions for change
are set forth in these comments. If you have any gquestions, please

feel free to cohtact me.

Very truly yours,

, ,
John D. Hurd
President

JDH:dls -

West Virginia Chamber of Commerce  Box 2783 Charleston, West Virginia 25330 Phone 342-1115
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~ BEFORE THE WEST VIRGINIA
TaX DEPARTMENT

COMMENTS OF THE WEST VIRGINIA CHAMBER COF CCMMERCE
REGARDING SOLID WASTE ASSESSMENT FEE
EMERGENCY LEGISLATIVE REGULATIONS
(Title 110, Series 6A, 1983)

Submitted July 29, 1988




COMMENTS OF THE WEST VIRGINTIA
CHAMBER OF COMMERCE REGARDING
SOLID WASTE ASSESSMENT FEE RULES

Introduction

These comments are submitted by the West Virginia Chamber
of Commerce on behalf of its members. The assessment fee rules, as
presently written and in _elfect, adversely impact a very large
number of the Chamber‘s members. Accordingly, the Chamber wishes
to bring its serious concerns apout these rules to the Tax
Department’s attention along with a reguest that immediate
revisions be made to them prior %o the first due date for returns
on August 15, 1988. .

Lack of Notice

The emergency rules were £iled on June 30, 1988 and ﬁade
effective the next day, July 1. It is our sincere cenviction that
fhere are still many persons in the state directly liable under
these rules who have not even seen a copy of them, much less
implemented the detailed reguirements. Many would be fortunate To
even know that the law nas changed. This is parficularly trﬁe
because many whe have presumed themselves exempt due To clear
statutory language wi;l also assume that any rules do not affect
+hem. That, as it turns out, would be an erroneocus presumption
which could result in the imposition of fines, penaltlies and even a

loss of exemption.




The Chamber fully appreciates that the law, enacted on
March 12, 1988, signed by the Governor ©on March 31, did not Dbecome
effective until June 10, 1988. The revenue provisions for

collecting tipping fees, W.Va. code §20-5F-5a, became effective on

July 1, 1588. We understand that need which the Ccmmissioner
cbvicusly felt tc get rules into effect as quickly as possibie to
begin collecting those_rfges, However, we pelieve these rules dgo
beyond the authority cf the Commissioner to preééribé forms for the

return of these fees to the State. W.vVa. Code 520-5F—5a{b). They

also go beycend what is reasonable and necessary to assure pProper
collection.
Therefore, the Chamber relieves that much of the

emergency rule cannot be suppcocrted as necessitated by an

"emergency" as contemplated undexr W.Vaim;o§e §292~3-15(%) .

Because of the importance ¢f ._these rules to the generéi
public and to affected businesses, the Chamber believes that a
public hearing tc receive comments is necessary, net just a written
comment period.

Rule Framework

The Chamber’s basic cobjection fo ﬁhese riles comes down
to the fact that they are drawn in such a fashion that even those
facilities which are exempt from the payment of the tax fee are
nonetheless subiect to all of the ;ulemakipg_and reporting burdens
of this rule. The only reguirement from which they escape is the

actual payment of the fee. There can be ho possible justification




for this kind of regulatory burden. The_:ecordkegping provisions
alone which are associated with this rule will be enormous and will
apprly to every solid waste facility, whether privately owned or
publicly cwned _and operated, in fthe State. This recordkeeping
burden is particularly inappropriate .as 1t relates to a tax
regqulation. The keeping of " such records and the making of tax
returns whether or not fees are due cannot be justified as a meané
of pelicing those who are subiject to payment of the tipping fee.

Furthermeore, W.Va. Cede §29—5F~5a(e) provides that certain

transactions shalil be exempt from the fee impcsed. The sgtatute

then goes on to list specifically three kinds of transactions which
are exempt from the fees by statute. . In the face of this clear
statutory exemption, we cannot support any method which would force
such individuals to seek certificates of exemption from the Tax'
comnissioner or the DNR in order to prove their entitlement to an
exemption already granted by statute. Furthermcre, once an
exemption is applicable, the exempt party should be completely free
of any regulatory burden in these rules. The exemption should be
complete. .
Accordingly, the Chamber reguests = that  the Tax
commissicner revise these rules to provide directly £for ‘the
statutory exemptions without need for any persons to obtain
certificates of entitlement to an exempticon and that the . rules be

surther revised to eliminate any recordkeeping or other substantive

requirements on facilities and persons exempt from the fes payment.




This - request; of course, will require considerable
revision of the emergency regulatiocns. The followlng passages set

forth our more detailed criticisms of the rules.

"Exclusive or Cost-share Solid Waste Digpesal Facility"

The Department has chosen to define this phrase, which ié
related to entitlement to an exenption, by reference to a
certificationt from the Department of Natural Resources. However,
the definition gces on to 1limit this phrase <ToO mean pPersons
operating under a cosit-sharing agreement. The statutory _exemption

in W.Va. Code §20-3F-5a(e)(1l) extends not conly to exclusive use

facilities but also facilitles utilized on a cost-sharing gor
nonprefit basis. Furthermore, the definiticon seems to suggest that
the exemption is limited to a lessor of a facility. In fact, the.
discussions surrounding the development of this concept in the
legislation contemplated disposal at a facility for which the
generator was actually the lessee. We be;ieve that thig propqsed
definition is therefore incorrect with respect to the examﬁtion
stated and furthermcre is a concept which should be left to
definition and implementaticn by the Department of Natural
Resources.

"Open Dump"

While this definition tracks the statutory definition

clasely, the tax rules have inserted the word "valid" before <the




word "permit." A conforming amendment should ' be made to this
definition.

npesidential Sclid Wastel

This definition 1is alse tied ﬁo é statutory exemption
from tipping fees. The statutory reference deals with disposal of
residential sclid waste "by an iqdividual not in the business of
hauling or disposing of solid waste." This does not suggest <that
the waste from the residence must re disposed of by the actual
individual generating the waste. Rather, - the exemption goes to the
disposal of residential type waste cn 2 tax-free basis on such days
and times as are designated by therpirector of the DNR. Again, we
melieve that the definition of "residential solid_waste“ should be
1eft to the Director of +the DNR %0 identify those circunstances
which would be considered to be by individuals not in the buéiness'
of solid waste disposal. For example, The DNR migﬁt dhoose to
exempt from the tipping tax fee disposal of remodeiing wastes by
contracters deing residential work if that waste is disposed of at

facilities during designated days and hours.

"Reuse or;Recvclinq Oneratign"/"Reused or Recvclabie Waste”" _

In connection with these twordefinitions, the Chamber
calls the attention of <the Department IO the DNR’s Sclid Waéte
Management regulations, Title 47, Series 38, £iled on April 1,
1988. In those rules, in Sections 2.24 and 2.25, the tefms_
nrecycling facility" and "resource recovery facility" are defined;

The term "reuse" is not defined in either the DNR regulations or




the tax regulaticns. However, it is important te understand that
reuse may Dbe direct withcocut any invelvement with a recycling
facility or operation. The rules of the Tax Department do not seem
to recognize or take into account the possibility of direct reuse.
The statutory exemption from payment of the fee applies to both
reuse and recycling. Accordingly, it is important to include both
concepts. At a ninimum, we would request that the Tax Department
defer to the DNR definitions now existing for "recycling facility™"
and "resource recovery facility." Furthermore, we would urge that
the regulaticns make it ‘clear that direct reuse of a material is
also exempt from the fee. 1In ‘fact, it is the position of . the

Chamber the definition of the term "solid waste" in the statute

itself refers solely to "discarded material" and therefore cannot

legally extend to any material which iIs reused or recycled . since
such material is not waste. For example, the use of fly ash in
structural fills associated with construction cperations, or as an
additive in the production of concrets, is a direct use of a
combusticn by-product which does not ceonstitute disposal 'Qf a
waste.

"Solid Waste!"

While we certainly do not quarrel with this definiticn
gince it is identical tc the statutory definition for solid waste,
the Chamber would point out that by vwvirtue of this definition
itself, as previcusly mentiocned, certain activities although they

deal with =0lid waste disposal will not be included within the




ambit of these regulations whatsoever. For example, material which
is not being discarded but is being reused or recycled does not
constitute sclid waste. Tn addition, materials in irrigation
return flows. and industrial discharges which are point scurces and
have permits under the  state Water Pollution Control Act are
1ikewise ewxcluded. So is the disposal of any hazardous waste which
is regulated under Chapter 20, article 5E and all refuse, slurry
and overburden regulated under Chapter 223, the state Surfage

Mining Laws.

"Solid Wasteé Disposal Facility"

The Chamber strongly disagrees with the definition for
this term which is included in Section 2.22 of the Emergency Rules.
The solid waste assessment fee is imposed only upon the diggosal of

solid waste at any solid waste dispesal facllity not exenpt. W.Va.

Code §20-5F-a{a). Clearly then, 3A§1590531 facility cannct include
recycling facdilities, resource xecovery facilities or transfer
staticns. The Department has taken unfortunate liberty in
transferring the definition of a "solid waste facility"‘ and
superimposing it on the definition for dispesal facility. This 1is
not authorized and clearly not intended by the statute. The
Department of Natural Resources properly makes this distinction in
its regulations in Section 2.30 which defines "solid waste disposal

facility" tc mean:




Any solid waste facility installed,
established, constructed, modified or operated
for the purpose of solid waste disposal.
(emphasis added.) '~ : :
The whole section around which this regulaticn is built has tec do
with disposal alone. Accordingly, we urge the Commissioner to
substantially modify this dJefiniticn to conform te the DNR

regulaticons.

"Transfer Station'

The Chanmber submits that there 1is no need _for a
definition such as this in these rules since no fee can attach to
sransfer stations which handle material only on a temporary basis
and do not dispose of solid waste. In addition, we also point out
that the Tax Commissioner‘s definition is at variance with that of
the DNR found in Section 2.24 of the DNR rules. At the very least, -

these definitions should be identical.

Fees on Open DumDs

In applyving Section 3.2 of the regulations, it must be
rémembered £hat an "ecpen dump" can be any facility which for
whatever reascon deces neot have a permit pursuant tc Chapter 20,
Article SF. That fact alone would not subject disposal in the open
dump te the solid waste assessment fees 1f the material so disposad
is ctherwise exempt fron péyment of assessment fees. Furthermecre,
we would be concerned that this section not be construed to impose
+he solid waste assessment fee on "all solid waste disposed of at

such open dump." This language seems to imply that the Tax




commissioner could go back and assess a fee aga;nst ail so0lid waste
existing at the open dump, rather than only that material disposed
of there after July 1, 1988. Furthermore, while the Chamber does
no+ condone the existence of any open dump, we pelieve that the
statute imposing the solid waste assessment fee applies cnly tc the
disposal of waste and attaches only to the person whe is disposing
of it, Accordingly, the landowner who has not personally
contributed to an cpen dump on his land cannct be legally assessed

for unpaid solid waste assessment fees. There is no authority in

W.Va. Code §20-5F-5a for imposition of the fee on anyone other than
the disposer. .

Liabilities of Owners, Operators and Leasing Parties

Section 3.3 of the rules similarly attempts to impose

personal, Joint and several 1liability upon a rerson owning,
operating or leasing a solid waste disposal facility for fees not
collected from persons disposing of solid waste in that facility

unle&s the facilitv is certified as exempt. AS stated previously,

we do not believe that there is any statutory authority for_ the
imposition of fees on anyocone cther than persons disposing of solid
waste. Furthermore, if the facility is a disposal facility or

activity which is statutorily exempt from the payment cf fee, we do

not believe that a certificate of exemption can Dbe reguired as a .

precondition of entitlement to that statutory exemption.

accordingly, we urge the Department to delete this subsection.
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Transfer Station Assessments .

The Chamber also strongly objects to Section 3.4 which
attempts to impose the s0lid waste assessment fee against
"disposal" of sclid waste at a transfer station. Transfer stations
by definition do not dispcse of solid waste. The waste assessment
fee may only be imposed upon disposal. Acccrdingly, this provision
is unauthorized by law and shculd be deleted.

Rates - : o

Limited experience with the application of the assessment
fees has revealed <that operators are having a difficult time
determining how to fairly assess the disposal fees. Section 4 of

the rules requires the fee To be imposed on each ton gor part

thereof. Accordingly, if a lcad 1is one peound over a ton, an
additional $1.25 must be charged and collected. Operators have'
pointed out that over a -~ menth’s time this can amount to
considerable poundage which has not been disposed of but on which
an assessment fee has been imposed. Accordingly, this section
should be clarified to allow operators to impose the rates on
something other than a per load basis if it is the intention of the
Department te permit such calculation. Certainly, the Chanmber
would endorse a flexible position on the part of the Department

which will allcw imposition of the fee to be calculated on as falr
a basis as possible relative to the actual amcunt cof waste disposed
in a given month by a gilven dispocser. A graduated scale or other
clear guidance allowing aggregation should be included in these
rules.

-11-.




Scale Facilities = - )

Secticns 4.2 <*hrough 4.4 contain requirements that
facilities wtilize Department of Labor approved scale facilities
to weigh all solid waste as it arrives at disposal facilities  for
purpcses, preéumably, of verifying tonnages subject to the
assessment fee. For facilities over 10,006 tons or more of solid
waste per .month, +hat scale reguirement went into effect
immediately on July 1, 1983. 1In sSC decing, the Department has made
a very large assumption that all such fagilities already have
commercial scales in place. Furthermore, 1t has assumed that ali
sclid waste disposal facilities use scales. While this may be true
for commercial solid waste disposal facilities of that size, there
are many privately owned solid waste disposal facilities which are
not going to be subject to these fees at all which do not use
scales. Tn fact, many of them dispecse of solld waste in facilities
by pipeline or other mneans of transport, not trucks7 In other
cases, facilities may be using <transport wvehicles which cannot be
weighed on conventional commercial scales or to do so may create
sericus disruption of normal business cperations.

Scale facilities of the type envisioned by these rules
are very expensive to iInstall and maintain. Costs of $20,000 teo
$100,000 per scale facility will be involved, apart from ongoing
operation and maintenance expenses. The impeositicn of this

requirement on all $clid waste disposal facilities, whether or not

-12-




they are subject to the payment of any fee, is unjustified and
should be withdrawn.

Even for those facilities which will be paying the fee,
rhese rules must be written flexibly to allow the use of scales cor
+he use of conversion factors. We know of no reason why an
absolute reguirement for scales is necessary. Accordingly, we urge
the Department to delete any requirement for the use of scales and
instead adept only a conversion factor methed for calculation along
with a provision for approval of other conversion factors on a
case-by-case basis £5r material which does not fall within any of
the categories presently appearing in the emergency rule.

Return and Dusg Date

The Chamber objects <%¢ the reguirement in this section
that a return be filed regardless of the fact that no fees are due
from a facility. If no fees are due, nc return should be required.
To do so simply imposes an unjustified paperwork burden. At the
very least, exempt facilities and <transactions should not Dbe
required tc file returns.

Exemptions From Fee

As indicated earlier in these comments, the Chamber
cpposes the approach pf the Tax Department in these rules to impose
extensive reguirements on facilities which are entitled to a
statutory exemption from the fee. Such facilities and transactions
should also be exempt from any of the burdens of this regulaticn.

accordingly, exclusive use, cost-share and nonprofit disposal

-13=-




facilities should not ke required tc Keep any records for the Tax
Department, nor should they be reguired to file any monthly solid
waste returns. No certificate of exemption should be necessary to
be obtained from the Department of Natural Resources to entitle a
qualifying facility to take advantage of its statutory exemption.
Furthermore, Subsection 6.1.4 seens Lo suggest that the
gqualification for a certificate of exemption for cost-share or
nonprofit facilities must be based on a written agreement. The
statute dces not require a written agreement and the Commissioner
cannot, therefore, reguire one.

similarly, we object to the provisicns in 6.2 . regarding
fhe reuse or recycling of solid wasté. . Reuse and recycling per se
do not constitute dispesal of solid waste. That 1is why they are
subject to a statutory exemption for the fee for disposal. No‘
certificate of exemption should be required and no records should
be reguired +to be kept for their own sake. Whether or not an
activity actually constitutes legitimate reuse or recycling  should
be left to the Depzartment of Natural Rescurces in association"with
its permitting program. As indicated in earlier passages of these
comments, the Chamber 1is alsc concerned that the Department has

taken a much toc narrow view of what activities are exenpt as reuse
or recycling.

Records . : o e

Consistent with our position with regard to other parts

of +these rules, the Chamber believes that the reccrdkeeping
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requirements under Section 7 _should not apply %o all scolid waste
disposal facilities, but rather, only to those facilities subject
to payment of- - the assessment fees. Furthermore, the Chamber
believes that even as to those persons required to pay the fee and
keep records that some of the prcvisions are unreasonable: For
purpeses of the tax rules, only Subsections 7.1, 7.2 and 7.3 can be
justified. We know of no reascon why the license plate number of a
vehicle carrying the sclid waste should be reccrded, nor why the
Tax Department has need to require the keeping of manifests or
affidavits identifying waste type and origin. Subsecticn 7.6 is an
cpen-ended reguirement which should be deleted.

The Tax Commissicner should be mindful that under the

provisions of W.Va. Code §20-5F-4(j), +%the DNR Director is now

empowered and will be requiring persons disposing of solid waste at
commercial solid waste facilities within the state tc file with the
operator of that commercilal facility records concerning the type,
amount and origin of s0lid waste disposed of by them. Furthermore,
operators of commercial solid waste .facilities must maintain
records and file them with the Director cencerning the type, amount
and origin of sclid waste accepted by them. Accordingly, there is
no reason for the Tax Commissioner <to reguire the keeping of
duplicative records. Certainly, those records kept by commercial
solid waste facilities will provide sufficient information to the

Tax Commissicner.




Criminal Penalties = N
Section 11 of the Emergency Regulations have mnisapplied

the statutory provisions of W.Va. Code §20-5F-5a(g). This section

should read:

Notwithstanding §11-9-2 of the W.Va. Code, the
provisions of W.Va. Code §11-%-3 through 17
shall apply to the sclid waste assessment fee
imposed pursuant to W.Va. Code §20-S5F-5a(a).

care should be taken in setting forth this section since
the special . provisions 1in the Solid Waste Management Act on
criminal penalties contained in Section 11 of these rules applies
cnly to the fee and not to other provisions of the rules. These
tax rules were promulgated pursuant to the West Virginia Solid
Waste Management Act. Accordingly, viclations of any of the rules
with the exception of the payment of the fee are only enforceable-
through the provisions of the Sclid Waste Management Act, not the
punitive provisions of the tax ccde.

Accounting by Solid Waste Disposal Facility

Consistent with our previous comments, we urge the
Commissioner to modify the provisiohs of Section 13 which reguire
each load to be rounded to the next highest wheole number of fons.
We believe that this reguirement will result in over collection of
tax revenues and should be more eguitably applied by means of a

graduated scale or by aggregation.
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Conglusicon ’ o
On behalf of the members of the West Virginia Chamber of

Commerce, we strongly urge the Commissioner to review and revise
the present Emergency Regulations consistent with the suggestions
in these ccmments. It is extremely important that these revisions
be completed and placed into effect prior to August 15, 1988, when
the first tax returns will be due from facilities all over the
state. To fail +to do so will impose a seriocus and unjustified
burden on Facilities not contemplated by the Legislature when it
enacted Committee Substitute for H.B. 3146. Furthermore, we would
expect that the Department of . Natural Resources will be inundated
by requests for certificates of exemption which it cannot possibly
process by August 15. There is at least some implicaticn that a
facility would be liable for the payment of these fees unless the-
certificate is issued prior to that date. As previously stated, we
sericusly doubt whether most of the effected persons around the
state are even aware of the new provisions of this law much less
the detailed requirements of these new regulations. accordingly,
the Department can anticipate widespread noncompliance 1in these
early weeks. Under such circumstances, it is I1mperative that
immediate steps be taken to address the onerous provisicns of tThese

regulations and eliminate them.
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Dear Ccrmissioner Caryl:

Attached are comments by Appalachian Powsr Company, Ohio Power
Company and American Electric FPower Service Corporation on

the West Virginia Tax Department Sclid Waste Assessment Emergency
Rule, issued June 30, 1983. - '

We are urging that porticns of the rule be revised tc meore
accurately reflect the West Virginia Legislature's intention
to limit agplicability of the solid waste assessment fse to
solid waste disposal in commercial landfills.

If you have any guestions or would like to further discuss
the issues we have raised in these comments, please contact
P, Scott Icard at 348-4712 or XKevin D, Mack at {614)223-1642.

Sincerely,

/2??E. Neorthup

Vice President

cc: - Mr, Ronald Potesta, Director, DNR

STATE TAX
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COMMENTS ON STATE TAX
DEPARTMENT EMERGENCY RULES REGARDING
SOLID WASTE ASSESSMENT FEES

These comments are offered by Appalachian Power
Company, Ohic Power Cempany and American Electric Power Service
Ceorpecration (the Companies) on the West Virginia State Tax
Department’s June 30, 1988 emergency final rule. That rule
implements the Solid Waste Assessment Fee established by West
Virginia Code § 20-5F-5a (enacted in Enrolled Committee
Substitute for H.B. 3146, 1988 regular sessicn). The Tax
Commissioner’s respconsibilities should be limited strictly te
codifying the tax payment, collection and necessary
record-keeping requirements for solid waste disposal activities
which are covered by the law. The Commissicner’s June 30, 1988
emergency rule goes beycnd the simple statutory scheme created by'
the West Virginia legislature and imposes requirements which are
inconsistent with the statutery language and the legislative
findings and statement of purpese. In édoing so, the Commissioner
has entered into areas of environmental policy-making which are
more properly the responsibility cf the Department of Naturai
Rescurces (DNR).

Consistent witq the stated legislative goals of con-
serving diminishing.public landfill disposal capacity, the
legislature chose to exclude from the solid waste assessment fee
any disposal of solid waste by a person who owns, cperates or
leases an approved disposal facility i1f that facility exclusively

dispcses of waste produced in the person’s business activities.

Similarly, the legislature chose to exclude "reuse cor recycling"

1




of sclid waste so.as not to discourage the beneficial use of

materials which would otherwise be disposed of as solid waste.

Exemption from the Solid Waste Assessment Fee at Captive Disposal
Sites o ; .

The exemption from the solid waste assessment fée fér
captive dispoéal sites -- those owned, operated or leased by the
generator and dispesing exclusively of the_generator’s solid
wastes -- is a recognitien that such sites do not contribute to
the problems which the assessment fee is designed to address.
Because disposal of industrial waste at captive site is an
alternative to dispecsal in commercial landfills, these sites do
not aggravate the preblem of scarce public landfill disposal
capacity-

In enacting H.B. 3146, the legislature acknowledged
+hat there are hidden and indirect costs to the operation of
public, commercial landfills, such as county landfills, The
solid waste assessment fee is designed to ensure that disposal at
commercial facilities more fully reflects the real administra-
tive, enforcement, maintenance, and potential clean-up costé.
With captive industrial sclid waste landfills directly controlled
by the generator, the administrative and operational costs are
internalized.

As set forth in W.VA Code § 20-5F-5af{e){l), the exemp-
tien for exclusive, captive disposal sites is straightforward.
Section 5a impcses no waste assessnent fee cbligations for
exclusive disposal of solid wastes at facilities meeting the

unanmbiguous criteria of Subsection 5a(e)(l). In ccontrast, the




Commissicner’s emergency rule imposes three unnecessary hurdles
for gqualification and continued compliance with the sclid waste
assessment exemption. To begin with, even those facilities
clearly meeting the statutory defiriition are, in effect, presumed
to be subject to the assessment fee until a demonstraticn of
qualification.is provided to the DNR. The applicability of the
assessment fee to the facility continues until the DNR certifies
that the facility qualifies for the exemption as an exclusive
disposal site, see Section 110-6A~6.1.1.

While there may be some justification to this demon-
stration and certificaticn approach for "cost-share" disposal
facilities, where reasonable disagreements may exist as to
eligibility for an exemption, there can be no confusion about
whether a particular disposal facility (1) is owned, cperated or
leased by the so0lid waste generator; and (2) exclusively disposes
cf solid waste generated by the owner, operator or lessee in the
ccurse of regular business. Such informaticn is readily avail-
akle to the DNR through its waste treatment and waste disposal
pernitting programs and need not be duplicated or supplemented
thrbugh regulations issuedjby fhe Tax Department. At the very
least, any qualification or notification requirements beyond the
provisions of Subsection -5a(e) (1) for exclusive, captive dispésél
sites shculd be established by the DNR and not by the
Commissicner.

An even more pointless regquirement of the
Commissioner’s emergency rule is that exclusive, captive solid

waste disposal facilities certified by the DNR under the




procedures described above must "file monthly sclid waste
assessment fee returns whether or not any such fees are due."
Secticn 6.1.2. If the facilities are exempt frem the sclid waste
assessment fee, there is no logical justification for imposing
Tax Department record-keeping and requiring submissiocn cf monthly
returns to thé Ccommissioner.

We urge the Tax Commissioner to delete this record-
keeping and filing regquirement for exclusive solid waste dispesal
facilities which are exempt under Subsection Sa(e)(l) and
repromulgate regulations which restate the statutory exempticn
language without additional, unnecessary hurdles to
gualification.

Exemotiqp from the Scolid Waste Assessment Fee for Reuse oOr
Recvecling cof $olid Waste

An exemption from the solid waste assessment fee is
provided in Subsecticn 5a(e) (2) of Article 5F for "reuse oOr recy-
cling of any solid waste." The rationales previously described
for exempting dispesal cf sclid waste at exclusive, céptive
dispcsal sites apply to reused or recycled materiail, becausé
utilized material doéé not compete with sclid waste for scarce
public landfill disposal space. The general statemen£ of purpose
and.legislative findings -for Article S5F stress that nresource l
recovery and recycling reduces the need for landfills and extends
their 1ife" and that present disposal practices can result in
nthe squandering of valuable non-renewable and non-replenishable
resources contained in sclid waste" and cught to be changed.

Therefore, the socially peneficial advantages of recycling and




reuse should not'be discouragedrthrough the imposition of
digpozal taxes.

As companies which generate large volumes of coal ash -
as a by-product of burning West Virginia coal for electrical
gensration, we are directly and substantially affected by the way
in which the reuse or recycling exempticon will be implemented.
The companies have in place a very active marketing and research
and develcpment program wnhich fosters utilization of coal ash as
a valuakle rescurce in such applicaticns as a filler in plastics,
an admixture in concrete and cement, blasting grit, roefing
granules, rcad and ice contrecl, mine stabkilization and reclama-
ticn, and structural filling. Although coal ash is often techni-
cally supericr to the materials for which it is substituted, the
success of cecal ash marketability turns primarily on the advan-
tage of being a lower cost substitute for commercially avallable
construction and manufacturing materials. For this reason,
applicability of a s¢lid waste assessment fee, invelved paperwork
reguirements, and delays from certificatiecn could have sericus
negative impacts on ccal ash utilization activities. We offer
these comments in a constructive effort teo ensure that the reuse
of coal combustion by-products in West Virginia will continue and
even expand, thereby reducing the amount of ccal ash which needs
to be disposed of and benefitting our customers through reduced
utility operating expenses.

In establishing the exemption for reuse or recycling of
sclid wastes, the legislature did not define the terms, presum-

ably preferring that they be understood in their common sense




meanings. Section 6.2 of the Tax_Department'sVregulations has
added confusicn to a relatively straightforward exemption by
specifying that "this exemption applies only where the solid
‘waste has besen separated by the person disposing of the reusable
or recyclable waste pricr to disposing of such waste." Further-
more, this e#emption can only be taken for recycling or reuse "at
a solid waste disposal facility with a certified reuss or recy-
cling project.™

The Commissioner’s description of '"reuse or recycling™
suggests a narrow conception of materials reuse which is limited
to separation of kottles, cans, newspapers, and similar reusable
materials from garbage and trash. It appears that the Commis-
sicner may have focused on the definitions of "resource recovery
facility" and "recycling facility" under Section 2 ¢f the DNR’s
solid waste regulations, Title 47, Series 38. TUnder the DNR’s
solid waste facility management program, these specifically
defined recycling facilities and resource recovery facilities are
‘considersd "sclid waste processing or recycling facilities” and

must be permitted. See C.S.R. 47-38-3.3, and 4.

However, there are various industrial by-procduct and
materials utilization activities (such as coal ash utilizaticn
for the purposes described on page 5) which are not directly -
analogous to the narrow reuse/recycling activities identified by
the Commissicner in Section 6.2 of the emergency rules. There-
fore, absent the Tax Commissioner’s restrictive -- ¢r, perhaps
irrelevant -- definition of "reuse or recycling," the companies

would examine the clear statutory exclusion language and make a




sound determination of-whether anf of oﬁr aéh utilization activi-
ties would be covered by the solid waste assessment fee.

The companises urge the Commissioner to revise Section
6.2 cf the emergency regulaticns te simply codify the wording of
Subsection B5a(3)(2). If, after censultation with the DNR, the
Tax Commissioner determines that the Tax Regulations should
elaborate on the statutory exempticon for reuse and recycling, we
urge that the Ccocmmissicner do so in a manner that deoes not
disccurage ccal ash utilization. If it is truly the intention of
the Commissioner and the DNR to make the solid waste assessment
fee presumptively applicable conly to those "solid waste process-
ing or recycling facilities" subkject to the DNR solid waste
permitting program (thereby reguiring these facilities to notify
the DNR and obtain certification of exempticn from the solid
waste assessment fee), then this should ke clarified. In addi-
‘tion, however, any such rule should also aveld ambiguity and
specifically state that the exemption from the sclid waste
assessment fee and record-keeping requirement extends to "benefi-
cial uses or reuses or ceoal combustion by-products." As a sﬁgges-
ticn, this term cculd be defined as follows:

"The use of ccal ccombustion by-products as products or

raw materials, .including use for construction, manufac-

turing materials, or incorperatiocn into a manufacturing

process based on technical and/or ecconcmic merit."

Ceonclusion

The Ceommissioner’s rules are flawed because they impose

unnecessary certification, recerd-keeping and filing requirements




on activities which the legislature clearly excluded from cover-
age of the solid waste assessment fee. The Commissioner’s
treatment of the reuse and recycling exempticn is sufficiently
ambiguous that it is likely to interfere with a key legislative
purpocse of encouraging reuse and recycling of materials that
would otherwise have to be disposed of as solid waste. Several
provisions in the rule intrude on the DNR Director’s responsibil-
ities of developing and implementing statewide envircnmental. .
protection pelicies.

The Commissioner should revise the rule in a manner
which conforms with the statute by simply cedifying the tax
payment, collection and necessary record-keeping regquirements.

Respectfully submitted this 29th day of July, 1988.

APPALACHIAN POWER COMPANY
OHIO POWER COMPANY

AMERICAN ELECTRIC POWER
SERVICE CORPCRATION
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July 29, 1988

The Honorable Michael E. Caryl, Commissioner
State Tax Department :
State Capitol Building £
Charieston, WV 25305 ' ‘ _

Re: State Tax Department Emergency Regulations _
Title 110, Series 6A filed June 30, 1288

Dear Commissioner Caryl:

The West Virginia Coal Association respecﬁfu?Ty offers the Tollowing
comments to the Title 110, Series 6A Emergency Regulaticns filed by the
Department on June 30, 1988

GENERAL COMMENTS

Qur Titeral reading of HB 3146, adopted during the 1388 Reguiar Session
and signed into Taw on March 30, 1588, as well as our knowledge of the
underlying intent of the Legislature with respect to the enactment of
HB 3146, leads us to conclude that the coal industry is not subject to
the provisions of either the legislation or the Title 110, Series 6A
Emergency Regulations of the Department.

Within HB 3146, "Solid waste," as defined in 20-5F-2{e), specifically
excludes"...industrial discharges which are point sources and have permits
under article five-a, chapter twenty of the code,...or refuse, s1urry and
overburden regulated under articlie six, chapter twenty of the code;”
Further, HB 3146 defines "Commercial solid waste Tacility” in 20-5F(h) as
specifically excluding "...an approved solid waste facility owned and
operated by a person for the sole purpose of disposing of solid wastes
created by that person or such persons and other persons on a cost-sharing
or non-profit basis; and". These definitions specifically exclude the
actual waste products of the coal industry, as well as the method of
disposal from the provisions of HB 3146.

In addition, at no time -during 'the extensive public hearings held
during the_consideration of HE 3146 or the equally extensive consideration
given the Tegislation in various committees and on the flcors of the
respective houses was the focus of legislative intent on anything other

1301 Laidley Tower » Charleston, West Virginia 23301 « Telephons (304) 342-4153

WEST VIRGINIA CODAL: VICRE IMPORTANT THAN EVER
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than issues associated with the operation of public and commercial landfiltls
which handle the solid wastes of outside customers and households. The Tax
Department Title 110, Series 6A Emergency Regulations adopt the definition

of "Solid Was*te' used in ‘HB 3146. Thus, we conclude that coal mining activities
are outside the scope of the Emergency Reguiations.

Such coal mining activities as are referenced above as being outside the
realm of the "Solid waste" and "Commercial solid waste facility" definitions
do not go unregulated. These coal mining activities, in wheie or in part,
are regulated by the West Virginia Department of Energy, the West Yirginia
Department of Natural Resources, the United States Enviornmental Protection
Agency, the 0ffice of Surface Mining Reclamation and Enforcement of the
United States Department of the Interior and the United States Army Corps
of Engineers. It is clear the the Legislature realized this fact when it
craftad the definitions of "Selid waste" and "Commercial solid waste facility"
contained in HB 3148, '

SOLID WASTE ASSESSMENT FEE EXEMPTIONS/RECORDS

As to certain provisions of the Emergency Regulations found at 110-6A-6
titied "Exempticons from Fee," the Department has, in several instances,
exceeded the authority granted by HB 3146 and roundly misinterpreted the
intent of the Legislature. First, we do not believe that the Tax Department
has the statutory authority to require certificates of exemption from the
solid waste assessment fee as set forth in Section 6.1.1. Moreover, the
concept is cumbersome, unreasonable and will be wrought with delays and
appeals. MWe also do not believe that the Tax Department has the authority
to declare the circumstances under which certificates of exemption shall
be forfeited, as it purports to do in Section 6.1.4. Second, the Tax
Department has undertaken toc define other circumstances under which the
exemptions will be granted, as in Section 2.8, "Exclusive or cost sharing
solid waste disposal facility," and Section 6.2.3, which attempts to limit -
the exemption frem the fee granted tc the process of reuse and recycling
of solid waste. S

Third, we believe that the requirements to maintain scales and records,
even in those circumstances where the activity or faciltity is exempt from
tipping fees, is outside the scope of Tegislative intent and beyond the
authority granted the Tax Departmént in HB 3146. The record keeping
requirements outlined in sections 110-6A-7 and 8 have no application to
the coal industry, as wastes that are generated directly by the producer
or through cost sharing or non-profit arrangements are the eonly types
handled at coal mining facilities. An acceptance of additional types
of unapproved "waste" at a coal mining facility would be in clear violation
of its permit conditions, as well as a violation of state and federal Tlaw.




WEST VIRGINLA COAL ASSOCIATION

" The Honerable Michael E. Caryl
July 29, 1988
Page 3

CONCLUSION

In summary, it is the position of the West Virginia Coal Association
that the ccal industry is not subject to the provisions of HB 3146, as a
result of the definitional exclusions provided for in 20-5F-2(e) and (h)
and, as such, is similarly tremoved from the jurisdiction of the Title 110,
Series €A Emergency Regulations of the Tax Department. The specific
language of HB 3146, as well as the complete absence of any legislative
intent to include cozl mining activities withing the context of the bill,
makes both the Act and the Emergency Regulations inapplicable to the coal
industry.

Respectfully submitted,

oy S 47

Gary G. White
President

GGW/ cw
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Mr. Michael E. Caryl .

State Tax Commissioconer . STATE TAX
Room WW-=3COC : ’ o - COMMISSICMNE!
State Capitol

Charleston, West Vlrglnla 25301

Re: Comments on the Proposed
and Emergency Legislative
Sclid Waste Assessment Fee

Rules, Title 110, Series 6A.

Dear Ccmmissioner Caryl: —

The West Virginia Manufacturers assoclation is composed
of over 200 businesses and industries in the manufacturing sector.
All of these facilities generate solid waste which must be managed.
The Manufacturers have, on behalf of its members, a serious concern
about any regulaticns regarding solid waste. While many of our
members have on-site facilities for waste disposal, many are
dependent on commercial and public facilities for waste disposal.
The Manufactures are, therefcre, vitally concerned that Department
of Natural Resources and Tax Department rules reflect reascnable
regulatory standards, efficiency and effectiveness.

These comments are submitted on bhehalf of the members cof
the Manufacturers Association with regard to the proposed and
emergency legislative rules filed by the Tax Department on June 30,
1988, effective July 1, 19888, regarding the imposition and
collection of the solid waste assessment fee pursuant te the
amendments to the West Virginia Solid Waste Management Act, by
virtue of Committee Substitute for H.B. 3146.

It is the position o0f the Manufacturers that the
exemptions set forth in W.Va, Ccde §20-5F-%a(e) from payment of the
fee imposed in Secticn 3a are self-executing. Accordingly, we do
not believe that the statute can Dbe reasonably interpreted <o

authorize the reguirement that such exempt transactions and
facilities obtain a certificate of exemption as a prereguisite to
entitlement to an exenption. Accordingly, we would urge the
Commissicner to eliminate this certification provisicn in the
regulations. -

Furthermore, the Manufacturers object to the basic scheme
of the tax rules which essentially imposes all of the burdens of
the rules except for payment of the fee on facilities which are
entitled tec an exenmnpticn. We "believe that an exemption should be
complete not only from payment of the fee, but frem all other
related burdens. Accordingly, we do not belisve that exenpt
facilities and transactiocns should ke subject teo any recordkeeping,
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return filing, or weights and measures requlrementa. We urge the

Commissicner to delete all such reguirements. Such a regulatory
burden cannct be Jjustified and was not contemplated by the
Legislature.

The Manufacturers are also concerned that because the
first taw return is due to be filed by August 15, 1988, that it
will be virtually impossible for all facilities qualifying for an
exemption to both seek and obtain a certificate of. exemption from
the Department of Natural Resources prior to that date. This could
result in facilities which are clearly exempt from the fee having
to file a tax return and pay fees on wastes disposed during this
first reporting period. We believe that this would be ineguitable
and unfair and would result in administrative chaos should refunds
later be appropriate. 2accordingly, we request the Commissioner to
delete the requirement for a certificate of exemption and will
likewise urge the Department of Natural Resources to delete that
requirement or make some accommocdaticn to assure that those
entitled to exemptions are not reguired to pay taxes which the
Legislature did not intend toc be impocsed.

Finally, the Manufacturers urge that these regulations
and any related Department of Natural Resources regulaticn be
written so as te encourage and foster the reuse and recycling of
s0lid waste. To dc so, restrictive definitions such as those which
appear in the tax regulations in connection with such activities
must be reviewed and revised. 0One of the essential keys to sound
waste management in this state must be encouragement of reuse and
recycling. Impositicn of a tax on such activities due to
restrictive definitions will simply discourage beneficial activity.

The West Virginia Manufacturers Association also supports
and endorses the detailed comments with regard to these rules which
have been submitted by the West Virginia Chamber of Commerce. We
respectfully rsquest that these comments be seriocusly considered by
you and that appropriate steps be taken to modlfy the emergency
regulaticons immediately, and definitely prier to August 15, 1988,
to avoid the inequitable burden which will otherwise be thrust upon
facilities and activities which +the Legislature never intended to
be subject to this tax progran. We appreciate yeour time and
attenticn to these concerns.

Sincerely,

S
Rcbhert L. Fosné?/
Chairman, Env1ronnental

Contrel Committee




Independent
2 Oil & Gas Association of West Virginia

22 Capitol Street, Charleston, West Virginia 25301-2893 Telephone (304) 344-5867

e

TA
COMMISSIOJ“f:(ER

&~ 7 ' | o
o . = - T
== =2 . DEGEIVE
= o eCEIYER
et c?“ ":: . . . R J\’j b g,j
&;‘t_ ) :_—‘:c'::' August 1, 198 o ) AUGOI 1968 i
= =B oD - | _ e

2 = . L. ‘ - - STATE T,

= = - e _

The

Honorable Michael E. Caryl
State Tax Commissioner

Room WW-300

State Capitol

Charleston, West Virginia 25305

Comnents of the Independent 0il
Cil & Gas Association of West
Virginia Regarding Solid Waste
Assessment Fee Rules of the
State Tax Department.

Dear Commissiocner Caryl:

Background

The emergency rules of the Tax Department regarding the
new solid waste assessment fee were filed on June 30, 1988,
effective the next day, July 1, 1988. These rules, also filed as
proposed rules, impose the new "tipping fee" on disposal of solid
waste in any solid waste disposal facility in West Virginia. The
first tax return is due on August 15, 1988 unless a certificate of

exemption is obtained from the Dlrector of the Department of
Natural Resources (DNR}.

The Independent Oll & Gas Association of West Virginia
(IOGA) is ccmprised of many companies operating thousands of wells
throughout the state, These operations are governed by statutes
and rules administered by the Department o<of Energy (DOE) .
Virtually all of these operations are covered by permits required
pursuant to Chapter 20, Articles S5A (water pollution) and 5F (solid
waste) and . serve te manage wastes generated only by those same

operations. Many cperate under a general pernit or permit by rule
which applies to multiple facilities.
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Jurisdicticonal Issue

TOGA is aware that several other parties have filed
comments with the Commissioner expressing concern about the details
of these  rules which IOGA shares. . In addition, however, it is
lmperatlve to point out that it 1is entirely inappropriate to
require facilities regulated by the DOE to obtain certificates of
exempticn from the DNR. :

By virtue of the passage of the Energy Act in 1985,
jurisdiction to issue all. permits required under Chapter 20,
Article 5F was transferred from the DNR to the DOE with regard to
all cil and gas, coal mining and other mineral recovery operations.
W.Va. Code §22-1-16. With regard to oil and gas operatlons, this
authority is administered by the Directer of the Division of <Cil
and Gas. -

IOGA does not concede that W.Va. Code §20-5F-fa forms a
pasis upon which a reguirement to cbtain a certificate of exemption
can be based. Rather, we believe that the statutory exemptions are
absolute and self-executing. At the least, the rules should be
revised ilmmediately to recognize the jurisdiction of the DOE over
mineral resources activities.

Recordkeeping and Reporting

IOGA alsc specifically objects to the present framework
of the tax rules which would impose significant recordkeeping,
weights and measures, and tax reporting burdens on our nembers
eventhough they are exempt from payment of the fee, We believe
this to be contrary to the legislative history and intent and urge
the Commissioner to immediately revise the rules to eliminate these
unwarranted burdens on exempt facilities and activities.

J. Edward Hamrick, III

Executive Director

Independent Q0il & Gas Association
of West Virginia
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T2 Henorable Michael E. Caryil STATE TAX

State Tax Ccommissioner COMMISSIONER

Room WW-=300
State Capitol
Charleston, West Virginia 25305

Re: Solid Waste Assessment
Fee Reculations.

Dear Commissioner Carvl:

The West Virginia 0il and Natural Gas Assocliation wishes
to take this opportunity te peoint cut  to you ocur concerns with
regard to the emergency . and proposed rules of the Tax Department
regarding solid waste assessment fees which were filed with the
Secretary of State on June 30, 1988. Although these rules were
effective immediately on July 1, 1988, we urge you to make certain
revisions to these rules as soon as possible to correct technical
and practical probklems with them.

Cf special concern to the membership of WVONGA 1s the
fact that your regulations regquire a certificate of exemption to be
obtained frcm the Director of +the Department of Natural Resources
in order to avecid payment of <the new tipping tax resulting . from
Committee Substitute for H.B. 3146. This part of your rules
apparently ignecres the fact that the Department of Energy has
exclusive jurisdiction over permits for solid waste facilities for
the o0il and gas industry as well as other mineral industries.
Accordingly, vour rules should be promptly amended tc recognize
the jurisdiction of the Department of Energy tc make any necessary
determinations for entitlement to certificates of exemption for oil
and gas facilities. Please note that our Asscciation does not
believe that W.Va. Code §20-5F-5a indicates or implies that a
certificate of exemption must be cbtained before a facility or
activity is entitled to exemption. This statute speaks for itselif.
However, 1if you determine to stay with the approach presently taken
in your emergency rules, it will, at a minimum be necessary toc
revise them to recognize the proper statutory role of the
Department of Energy. )

240 CAPITOL STREET: ROOM §12—CHARLESTON, WEST VIRGINIA-—~TELEPHONE NUMBER 304/343-1609
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We also believe that any exenption should alsc be interpreted and
reflected in these rules to relieve any exempt facility or activity
from all of the cother reguirements for recordkeseping, tax returns
or other substantive reguirements.

Thank vyou for your consideration and assistance 1in
addressing these issues.

Very truly yours,

ex Burfeocra.
Secretary, Treasurer and
General Counsel
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