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NOTICE OF AN EMERGENCY RULE

. : 110
AGENCY; &% Department - TITLE NUMBER:

CITE AUTHORITY: ¥.Va. Cede §§ 11-10-5, 20-53F=3a(f) and 29A-3-13

EMERGENCY AMENDMENT TO AN EXISTING RULE: YES___, NO_ % _

IF YES, SERIES NUMBER OF RULE BEING AMENDED:

« TITLE OF RULE BEING AMENDED:

-

IF NO, SERIES NUMBER OF RULE BEING FILED AS AN EMERGENCY: 64

+

TITLE OF RULE BEING FILED AS AN EMERGENCY: _Solid Waste Assessment Fee

THE ABOVE RULE IS BEING FILED AS AN EMERGENCY RULE TO BECOME EFFECTIVE UPON
- FILING. : ’

THE FACTS AND CIRCUMSTANCES CONSTITUTING THE EMERGENCY ARE AS FOLLQWS:

The solid waste assessment fee imposed by W.Va. Code § 20-5F-5a 1s effective
July 1, 1988 This rule provides the framework for the administration of
that fes. Because the fee 1s imposad on all who dispose of solid waste at
authorized facilities, regardless of whether such parties are West Virginia
residents or from out-of-state, this rule is necessary to protect the public
interest.

Use Additicnal Sheets If Necessary.

i

chzel E.” Carvyl

State Tax Commiss¥ner




FISCAL NOTE FCR PROFOSED RULES

Rule Title: Solid Waste Assessment Fee

Procedural

Type of Rule: X = Iegislative Interpretive
Agency: Tax Department _ Address: State Capital; Charleston, WV 25305
ANNUAL FISCAL YEAR .

1. Effect of Proposed Ruleg Increase Decrease Current Next Thereafter
Estimated Total Cost S = s S =
Perscnal Services . 0= -0- -0~ -0~ -0-
Current Expense -0~ =-0- -0- -0 -0-

F

Repairs and Alterations -0- -0- -0- -0~ ~0-
Equipmernt -0- -0- -0- -0- -0-
Other - -0- -0- ~0= -0~ ~-0-

2. Explanaticn of above estimates:

The fiscal impact of the rule should not
the Iegislature when it passed H.B. 3146

3. Cbjectives of these rules:

differ from that envisioned by

on March 12. 1388.

This rule governs the administraticon of the scolid waste assessment fee

imposed by H.B. 3146.




DATE: JMNE 30, 1988

FRCM:

. IEGIS[IATIVE RULE-MAKING COMMITIEE

STATE TAX DEPARTMENT

EMFRGENCY RULE TITLE: SCLID WASTE ASSESSMENT FEE

Date of filing: _ June 30, 1988 = . . __ . .

Statutory authority for promulgating the emergency rule:

W. Va. Code §§ 11-10-5, 20-5F-5a and 29A-3-15

Date of filing of proposed legislative rule: _June 30, 1988

Does. the emergency rule adept new language or does it amend or repeal a
current legislative rule?

The emergency rule 15 a new rule.
Has the same or similar emergency rule previously been filed and expired?

No

State, with particularity, these facts and circumstances which make the
emergency rule necessary for the immediate preservation of public peace,
health, safety or welfare. T ’ '

N/2A

If the emergency rule was promulgated in order to conply with a time 1limit
established by the Code or federal statute or regulation, cite the Code
provision, federal statute or regulation and time limit established
therein. - ' o

N/A

State, with particularity, those facts and circumstances which make the
emergency rule necessary to prevent substantial harm to the public
interest.

The solid waste assessment fge impose@ pg W. Va. Code § 20-5F-%a 1s

efféective July 1, 1988. Because the fee is imposed on all whe discose of

solid waste at authorized facilities.unless otherwise exempted bv law,

regardless of whether such parties are West Virginia residents or from

out—cf-state, this rule is necessary to protect the public interest.
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Filed: June 30, 1988

§ 110-62-1. General.

1.1 Iype of Regulation. - These regulations are emergency legislative
regulations as defined in W. Va. Code §§ 28A-1-2(4) and 2892-3-13.

1.2 Scope. - These emergency legislative regulations explain and clarify
West Virginia law as it relates to the administraticn of the solid waste
assessment fee imposed by W. Va. Code § 20-3F-5a.

1.3 Authority. - These emergency legislative regulations are issued under
the authority of W. Va. Code §§ 29a-3-15, 11-10-5 and 20-EF-5a(f).

1.4 Filing Date. - These emergency legislative regulations were
promulgated and filed in the State Register on June 30, 1988. A public comment
reriod commenced on June 30, 1988 and continued until 2:00 p.m. on July 31,
1988, . _ 7

1.5 Effective Date. = These emergency legislative regulations become
effective en July 1, 1988. S -

1.6 Citation. - These emergency legislative regulations may be cited as
110 C.S.R. 6A, § (1988). _ -

§ 110-62-2:- -Definiticns - As used in these regulations and unless the context
clearly requires a different meaning, the following terms shall have the meaning
ascribed herein, and shall apply in the singular or plural.

2.1 "Approved sclid waste facility" means a sclid waste facility or
practice which holds a valld permlt issued under the provisions of W. Va. Code
§ 20-5F-1 et seg. -

2.2 "Board" shall mean the State Water Rescurces Board.

2.3 "Codel shall mean the code of West Virginia, cne thousand nine hundred
thirty-one, as amended. :

2.4 "Commercial solid waste facllity” means any solid waste facility which
accepts solid waste generated by sources other than the ocwner or cperator of the
facility and shall not include an approved solid waste facility owned and
operated by a person for the sole purpose of disposing of solid wastes created
by that perscn or such person and cther persons on a cost—sharlﬂg or non-profit
basis. - :

[
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2.5  "Delegate” as used in the phrase "or his delegate" and when used in
reference to the Tax Commissioner, means any officer or employee of the Tax
Department duly authorized by the Tax Commissioner, directly or indirectly, by
orne or more redelegations of authority, to perform the function mentioned or
described in W..Va. Code § 20-5F-Ba or these regulations.

2.6 "Department" shall mean the Department of Natural Resources.

2.7~ "Director" shall mean the director of the Department of Natural
Resources, or his authorized designes.

2.8 "Exclusive or cost-share solid waste disposal facility” means only
those facilities certified by the Department. Such facilities will not be
certified as such if waste is accepted from sources other than the owner,

cperator or lessor of the facility or theose contributing to the operations of
such facilities pursuant {o a cost-sharing agreement.

2.9  "Open dump" means any solid waste disposal which does not have a
valid permit under W. Va. Code § 20-5F-1 et seg. or which is in violation of
state law, or where solid waste is disposed in a manner that does rot protect
the envirconment. ... :

2.10 "Person"”, "persons" or "applicant" shall mean any industrial user,
public or private corporation, institution, association, firm or company
organized or existing under the laws of this or any other state or country;
State of West Virginia; governmental agency, including federal facilities;
political subdivision; county commission; municipal corporation; industry;
sanitary district; public service district; drainage district; scil conservation
district; watershed improvement district; partnership; trust; estate; person or
individual; group of persons or individuals acting individually or as a group;

or any legal entity whatever. - -

2.1l "Point source" shall mean any discernible, confined and discrete
conveyance, including, but not limited to, any pipe, ditch, channel, tunnel,
conduit, well, discrete fissure, container, rolling stock, or vessel or other
floating craft, frem which pellutants are or may be discharged.

2.12 "Related parties" means two or more persons,  organizations or
businesses owned or controlled directly or irdirectly bv the same interests.
Control exists if a contract or lease, either written or cral, is entered inte
whereby one party undertakes activities for another in any but an arms length
transaction. In the case of related parties, the Tax Commissicner may apportion
or allocate responsibilities between or among such persons, organizations or
businesses if he determines that such apportionment or allecation is hecessary
to more clearly reflect transactions. : :

2.13 "Residential sclid waste" when used in describing disposal activities
exempt from the solid waste assessment fee pursuant to W. va. Code § 20-5F-5ale)
shall mean only that waste generated at the residence of the individual
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disposing of such waste and which is disposed of in a manner consistent with
Department rules regulating exempt disposal days and shall not include any
solid waste of a type inconsistent with that typically generated by a residence.

2.14 "Reuse or recycling operation” means an operation at which reusable or
recyclable waste is processed into a commercially salable. form or where such
waste 1s collected for shipment and sale to a commercial, municipal or
industrial enterprise processing such waste. :

2.15 "Reused or recyclable waste" means only that waste which is presorted
at the time it arrives at a solid waste disposal facility and such facility has
a reuse or recytling operation in place which is certified by the Department.

2.16 "Sewage" shall mean water—carried human or animal wastes from
residences, buildings, industrial establishments or other places, tcgether with
such ground water infiltration and surface waters as may be present.

2.17 "8ludge" means solid, semisolid, residue or precipitate, separated
from or created by a municipal, commercial or industrial waste treatiment plant,
water supply treatment plant or air pollution control facility or any other such
waste having similar origin. =~ : )

2.18 "Solid waste" means any garbage, paper, litter, refuse, cans,
bottles, sludge from a waste treatment plant, water supply treatment plant or
air poliution control facility, other discarded material, including carcasses of
any dead animal or any other offensive or unsightly matter, solid, liquid,
semisolid or contained liquid or gasecus material resulting from industrial,
commercial, mining activity or from community activities but does not include
sclid or disEclved material in sewage, or solid or dissolved materials in
irrigation return Fflows or industrial discharges which are peoint sources and
have permits under W. Va. Code § 20-5A-1 et s=g. or scurce, special nuclear or
by product material as defined by the Atcmic Energy Act of 1954, as amended, or
2 hazardous waste either identified cor listed under W. Va. Code 20-35E-1
et seq. or refuse, slurry and overburden regulated under W. Va. Code § 22a-1-1

et seq. - N

2.12 "Solid waste assessment fes" meahs that fee imposed upon the disposal |
of s0lid waste pursuant to W. Va. Code § 20-SF-5a.

5
§

2.20 "Solid waste disposal" means the practice of disposing of solid waste
including placing, depositing, dumping or throwing or causing to be placed,
deposited, dumped or thrown any sclid waste. : :

2.21 "golid waste dispcsal shed" means the gecgraphical area which the West
Virginia Resource Recovery - Sclid Waste Disposal Authority designates and files
in the State Register pursuant to W. Va. Code § 16-26-8, ‘on elther a Lemporary
or permanent basis. ‘ ) '
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2.22.-"S0lid waste disposal facility" means any system, facility, land,
contiguous land, improvements on the land, structures cor other appurienances or
methods used for processing, recycling or disposing of solid waste, including
landfills, transfer stations, resocurce recovery facilities and other such
facilities not_herein specified. '

2.23 "Tax. Comnissioner” means the Tax Comissiconer of the State of West
Virginia, or his delegate.

2.24 "Transfer Staticn" means any lccation where sclid waste is accumulated
on a temporary basis for subsequent removal Tto a landfill or other solid
waste disposal facility.

2.25 "Water rescurces," 'water" or "waters'" shall mean any and all water on
or beneath the surface of the ground, whether percolating, standing, diffused or
flowing, whelly or partially within this State, or bordering this State and
within its jurisdiction, and shall include, without limiting the gensrality of
the foregoing, natural or artificial lakes rivers, streams, creeks, branches,
brocks, ponds (except farm ponds, industrial seutllng basins and pends and water
treatment facilities}, lmpoundlng reserveoirs, springs, wells, watercourses and
wetlands.

§110-5a-3. - Imposition of tax. - Beginning July 1, 1888 and continuing until
such time as it is repealed by the legislature, the solid waste assessment fee
is levied and imposed upon the dlsposal of SOlld waste at any solid waste
disposal facility in West Virginia.

3.1 The solid waste assessment fee shall ke collected from the person
disposing of s0lid waste at a solid waste.disposal facility in West Virginia, at
the time such sclid waste is disposed of, by the operator of the s0lid waste
disposal facility. The fee coliected shall be remitted to the State Tax
Conmissioner. T o ' N ' -

3.2 Any perscn creating, contributing to or operating an open dump shall ™
be subject to the scolid waste assessment fee, such fee to be imposed upon all
sclid waste disposed of at such open durp. Any landowner who fails to cooperate
with the Department in stopping unauthorized dumping upon his land may, in the
discretion of the Tax Commissiocner and upon notice from the Department that said
landowner has failed to cooperate with the Department, be issued an assessment
for upald solid waste assessment fees which shall be imposed upon the sclid
waste disposed of on that landowner's property.

3.3  Any person or persons owning, operating or leasing a solid waste
disposal facility shall be perscnally and jointly and severably liable for any
solid waste assessment fees which are not collected from the person disposing of
sclid waste unless the facility is certified by the Department as an exclusive
or c<ostoshare solid waste disposal facility and is operated (1 a manner
consistent with the provided exemption, or unless the solid .waste is separated
at the time of disposal into a stock of reusable or recyclable solid waste, but
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only for that portion which is reusable or recyclaple, and the sclid waste

disposal facility has a Department certified reuse and recycling project or the
solid waste is disposed of pursuant to  and subject to the Department's
regulations authorizing residential exempt disposal as provided in W. Va. Ccde
§ 20-5F-Ba(e} (37. . T

3.4 The solid waste assessment fee shall be collected from bobth persons
disposing of solid waste at a transfer station and again upcn the subsequent
disposal of solid waste from the transfer station at another solid waste
disposal facility. This pyramiding provision shall not apply, however, where
the transfer station is operated by the same perscn operating the scolid waste.
disposal facility to which the solid waste is subsequently removed.

§ 110-52-4. Rate. - The solid waste assessment fee shall be imposed at 2 rate
of one dollar and twenty-five cents per ton or part thereof on solid waste
disposed of at a solid waste disposal facility located within the same solid
waste disposal shed as the point of origin of the solid waste.

The solid waste assessment fee shall be imposed at a rate of two dollars
and twenty-five cents per ton or part thereof on solid waste disposed of at a
solid waste disposal facility when the point of origin of the sclid waste is
cutside of the solid waste disposal shed in which the solid waste dispesal
facility is Iccated. y

4.1 3olid waste disposal sheds shall be those areas as finally designated
in the State Register by the West Virginia Rescurce Recovery-Sclid Waste
Disposal Authority. In the absence of a final designation the most recent
designation published by the West Virginia Rescurce. Recovery-Scolid Waste
Disposal Authority in the State Register shall constitute the sclid waste
disposal sheds. - , ,

4.2  No solid waste disposal facility authorized by the Department io
handle an aggriggate of ten thousand tons or more of solid waste per month may
accept solid waste after July 1, 1988, unless the commercial solid waste
disposal facility has at the  facility Department of Labor approved scale
facilities sufficient to weigh and weighs 21l solid waste as 1t arrives at the
facility after Juns 30, 1988. o

4.3 EBvery solid waste disposal facility other than these subject to the
provisions of Subsection 4.2 of these regulations shall install by May 1, 1989,
Department of Labor-approved scale facilities which will be sufficient to welgh
all solid waste arriving at such facility on and after that date.

4.4 Those solid waste disposal facilities which are rot authorized by the
Department to accept an aggregate of ten thousand tons or more of solid waste
per month may use the following conversion factors until May 1, 1928%2 in order to
estimate the tonnage of solid waste disposed of at the facility for npurposes of
calculating the solid waste assessment fee due:
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4.4.1 COMPACTED 2.5 cubic vards/ten
4.4.2 INCOMPACTED 5.0 cubic yards/ton
4.4.3 BATFD 1.25 cubic yards/ton
4.4.4 S0IL o 0.6 cubic yards/ton
4.4.5 SLUDGE 1.0 cubic vards/ton
§ 1l0-6A-F, Return and Due Date. - The solid waste assessment feess collected

by the operator of a solid waste disposal facility shall be due and payable on
or before the fifteenth day of the month next succeeding the menth in which tha
fee accrued together with a return in such form or forms as prescribed by the
State Tax Commissioner. A return shall be due regardless of the fact that no
fees arfe due from the facility.

§ 110-6A-6. Exerptions From Fee. - The following transactions shall be exempt
from the sclid waste asscasment fee: L : -

6.1 Disposal of solid waste at a solid waste disposal facility by the
person who owns, cperates or leases the solid waste disposal facility which is
used exclusively to dispose of waste originally produced by such person in such
person's regular business or perschal ‘activities or by persons utilizing the
facility on a cost-sharing or nenprofit basis.

6.1.1 This exemption zpplies énly to those facilities which obtain
and maintain certification from the Department that the facility qualifies as an
exclusive or cost-share solid waste disposal facility.

€.1.2 The exclusive or cost-share =zolid waste disposal facility shall
file monthly sclid waste assessment fee returns whether or not any such fees are
dua. — : - o

6.1.3 The exclusive or cost-share solid waste disposal facility shall
keep all records recquired for solid waste disposal facilities pursusnt to these
regulations and those of the Department.

6.1.4 The exclusive or cost-share solid waste disposal facility will

forfeit its certification for this exemption if it accepts any solid waste other
than that originally produced by the operator of such facility or by persons
using the facility pursuant to a written nen-profit or cost-sharing agreement.

€.2 FReuse or recycling of any solid waste.

6.2.1 This exemption applies only where the solid waste has been
separated by the person dispoesing of the reusable or recyclable waste prior to
disposing of such waste. . :
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6.2.2 This exemption may not be taken for disposal of sclid waste
except at a solid waste disposal facility with a certified reuse or recycling
project or trans-shipment location.

6.2.3 This exenption dees not apply where the operator of a solid
waste disposal facility merely asserts an intention of reUse or recycling at a
future~date, but epplies only to thoss operaticons where the reuse or recycling
activity is actually undertaken or where solid waste is accumulated for
trans~shipment to a facility where actual reuse or recycling activities are
occurring. ' - ) '

If the operator asserts an intention to reuse or recycle solid waste
but fails to reuse or recycle the solid waste or to ship it to a facility which
will do so, the operator shall be personally liable for the fee due on such
tormage and not the person who in good faith disposed of it with the cperateor.

6.3 Disposal of residential solid waste by an individual not in the
business of hauling or disposing of sclid waste shall be exempt only when done
pursuant to regulations and requirements of the Department implementing this
exenption.

§ 11C-6a-7. Records. — Each solid waste disposal facility shall keep complete -
and accurate records of the following:

7.1 Amount of solid waste received from each perscn disposing of
solid waste at a solid waste disposal facility. : o

7.2 The amount of solid waste disposal assessment fee collected frem
each person disposing of solid Waste at the facility.

7.3 The identity of each person disposing of solid waste at the
facility including the name and address of the individual.

7.4 The license plate number of the vehicle carrying the solid waste.

7.5 A copy of the manifest or an affidavit from the generator or
collector of the solid waste identifying the type of waste and its origin,
unless the solid waste is residential solid waste disposed of by an individual
not in the business of hauling or disposing of solid waste.

7.6 Any other records the Tax Commissioner or Director deen
necessary. ' S o

S 110-6A-8. Records keeping. - All records and other documents shall be
preserved for a pericd of. time not less than three vears from the due date of
the monthly return te which they relate, unless: : '

8.1 The Tax Commissioner or Director in writing requires the operator to
keep records for a longer period;
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8.2 An agreement extending the time for issuance of a deficiency
assesswent is executed, which shall autematically extend the time for retention
Of records. C : - - -

§ 110-62-9. Confidentiality. - Pursuant to the autherity granted under W. va.
Cede § 11-10-5d(f), and upon passage of these regulations by the lLegislature as
legislative regulations, the State Tax Comissioner may enter into an agreement
with the Director of the Department to exchange any Information with the
Director, that in the discretion of the State Tax Commissicner will facilitate

the enforcement of W. Va. Code § 20-5F-1 et seg.

§ 110-6A-10.  Procedure and Administration. - Each and every provision of the
"West Virginia Tax Procedure and Administration Act” set forth in W, Va. Code
§ 11-10-1 et seq. shall apply to the sclid waste assessment fee.

§ 110-62a-11.  Criminal penalties. - Notwithstanding W. Va. Code §§ 1l-10-2
through 17, the provisicns of W. Va. Code § 11-9-1 et seg. shall apply to the
solid waste assessment fee. :

§ 110-6a-12. Deposit of funds. - Net proceeds ccllected under W. Va. Code
§ 20-5-5a by the Tax Comissioner shall be transferred to an account designated
by the director, who then shall depcsit the funds in other =ccounts as provided
in W. Va. Code.§ 20-5F~Sa(h). It shall be the duty of the director to make all
calculations to assure the proper allocation and deposit of funds into the
accounts as provided in subsection (h).

§ 110-6A-13. Perscn disposing of solid waste to pay, accounting by solid waste

disposal facility. - The person disposing of =Solid waste shall pay the operator
of the sclid waste disposal facility the amount of the solid waste disposal
assessment fee, which shall be added to and constitute a cart of the szales
price, and shall be collectible as such by the solid waste disposal facility,
which shall account te the State for all solid waste assessment fees paid by the
disposer of solid waste. The solid waste disposal facility shall keep the
amount of .solid waste assessment fee paid Separate from the proceeds of szale
exclusive of the solid waste assessment fee unless authorized in writing by the
Tax Commissioner to keep such fees in a different marner, Where such
authorization is given, the State's claim shall he enforceable against and shall
take precedence over all other claims agzinst the meneys conmingled.

The sclid waste disposal facility shall report as it's "total solid waste.
disposed of during the month," it's tonnage total for purposes of determining
the solid waste disposal assessment fees, not the actual weight totals of sclid
waste disposed of at the facility. FEach load is to e rounded to the next

highest whole number of tons, and the total of these figures are to he reported
as the "total solid waste disposed of during the month" on the return.

§ 110-6A-14.  No profit shall accrue o any person as a2 resullk of the
collection of the sclid waste assessment fee notwithstanding the total amount of
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such fees collected may be in excess of the amount for which such person would
be liable pursuant to W. va. Code .§ 20-5F-5a, and the total of all. such fees
collected by such persen shall be returned and remitted to the Tax Conmissiocner
as otherwise provided. S ' -

§ 110-6A-15. Becelvership, bankruptey: priority of tax. - In the distribution,
voeluntary or compulsory, in receivership, bankruptcy or otherwise, of the
property or estate of any person, all solid waste assessment fees due and
unpalid, shall be paid from the Ffirst money available for distribution in
priority to all claims and liens except taxes and debts due the United States .
which under federal law are given priority or except other taxes and debts owed
the State of West Virginia.
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NOTICE OF EMERGENCY RULE DECISICN BY THE SECRETARY OF STATE

AGENCY: Tax Department

RULE: New Rule, Series 6A, Sclid Waste Assessment Fee

DATE FILED AS AN EMERGENCY RULE: June 30, 1988

DECISION NO. 9-88

Following review under WV _Code 29A-3- l15a, it is the decision of
the Secretary of State that the above.emergency rule be. approved.
2 copy of the complete dEClSLOP w1bh requlred flndlngs is
available from this office. . - .
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DECISION | EMERGENCY RULE DECISION
(ERD 9-88)

AGENCY: Tax Department

RULE:

New Rule, Series 6A, Sclid Waste Assesszment Fee

DATE FILED AS AN EMERGENCY RULE: June 30, 1988

par. 1 The

Tax Department has filed the above new rule as an

emergency rule,

par. 2 West Virginia Code 29A-3-15A requires the Secretary of State to
review all emergency ruleg filed after March 8, 1986. This
review requires the Secretary of State to determine 1f the
agency filing such emergency rule 1) has complied with the
procedures for adopting an emergency rule; 2} exceeded the
scope of its statutory autheority in promulgating the emergency

rule;

or 3) can show that an emergency exists justifying the

promulgation cof an emergency rule,

var. 3 Following review, the Secretary of State shall issue a decision

as

to whether or .not such an emergency rule should be

disapproved [29A-3-15a(a)].

par. 4 (&)

Procedural Compliance: WV Code 29A-3-15 permits an agency

to adopt, amend or . repeal, without ~hearing, any
legislative rule by £iling such rule, along with a
statement - of  the circumstances constituting  the
emergency, with the Secretary of State and forthwith with
the Legislative Rule-Making Review Ccmmittee (LRMRC) .

par.

If an agency has accomplished the above two required £filings
with the appropriate supporting documents by the time the ERD
is issued or the expiration of the forty-two day review period,
whichever is sooner, the Secretary of State shall rule in favor
of procedural compliance. '




par.

par.

par,

par.

par.

par.

par.

var.

10

11

12

13

The Tax Department has filed this emergency rule with support-
ing documents with the Secretary of State on June 30, 1988 and
with the LRMRC on July 7, 19388,

It is the determination of the Secretary of State that the Tax
Department has complied with the procedural recuirements of WV
Code §29A-3-15 for adoption of an emergency rule.

(B) Statutory Authority -- WV Code §11-10-5 reads in part:

The tax commissioner may make all needful rules and regulations for the
taxes to which this article applies as provided in the State Administrative
Procedures Act in chapter twenty-nine-a (§23A-71-71 et seq.) of this code.

WV Code 20-5F-5a(f) reads:

(f] Procedure and administration. -- Each and every provision of the
"West Virginia Tox Procedure and Administration Act? shall set forth in
article 10 (7i-10-1 et seq.) chapter eleven of this code shail apply to the
fee imposed by this section with like effect as if said act were applicable
only to the fee imposed by this section and were set forth in extensc
herein.

It is the determination of the Secretary of State that the Tax
Department has not exceeded its statutory authority in promul-
gating this emergency rule,

(C) Emergency: WV Code 29A-3-15(g) defines "emergency" as
follows:

(g} For the purposes of this section, an emergency exists when the
promulgation of a rule i[s necessary for the immediate preservation of the
public peace, health, safety or welfare or is necessary to comply with a
time limitation established by this code or by a federal statute or regulation
or te prevent substantial harm to the public interest,

There are  essentially three classes ¢f emergency broadly
presented with the above provision: 1) immediate preservation;
2) time limitation; and 3) substantial harm. An agency need
only document to the satisfaction of the Secretary of State
that there -exists a nexus between the proposal and the circum-
stances creating at least one of the above three emergency
categories. ' -

The facts and circumstances as presented by the Tax Department
are as follows:

The solid waste assessment fee imposed by W. Va. Code §20-5F-5a
is effective July 1, 1988. This rule provides the framework
for the administration of that fee, Because the fee is imposed
on all who dispose o0f sclid waste at authorized facilities,
regardless of whether such parties are West Virginia residents
or from out-of-state, this rule is necessary to protect the
public interest.
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The primary funding socurce for local governmental solid waste
activities ig the assessment fee, The new law went intc effect
July 1, 1988 and it is clearly within the public interest to
begin collection of moneys for funding the new law.

It is the determination of the Secretary of State that this
proposal meets the standards for emergency rule.

This decisicn shall be cited as Emergency Rule Decision $9-88 or
ERD 9-88 and may be cited as precedent. This descision is
available from the Secretary of State's office and has been
filed with the Tax Department, the Attcrney General and the
Legislative Rule Making Review Committee.

KEN HECHLER
SECRETARY OF STATE

Entered




