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NOTICE OF AN EMERGENCY RULE

AGENCY: State Tax Department

TITLENUMBER: 110
L

-

CITE AUTHORITY:¥.Va. Code 8§ 11-10-5, 20-5F-5a(f) and 25A~3-1 et seg.

EMERGENCY AMENDMENT TO AN EXISTING RULE: YES. X, NO_._.__
IF YES, SERIES NUMBER OF RULE BEING AMENDED: 84 .

- TITLE OF RULE BEING AMENDED: S0lid Yaste Assessment Fee

-

IF NO, SERIES NUMBER OF RULE BEING FILED AS AN EMERGENCY:

TITLE OF RULE BEING FILED AS AN EMERGENCY:

THE ABOVE RULE IS BEING FILED AS AN EMERGENCY RULE TQ BECOME EFFECTIVE UPON
- FILING.

THE FACTS AND CIRCUMSTANCES CONSTITUTING THE EMERGENCY ARE AS FOLLOWS:

The Legislature, when it enacted Senate Bill 301, imposed an interim sclid
waste assessment fee of $1.00 per ton, such.fee to be in additionm to the solid
waste assessment fee currently being collected.  Additiomally, it is possible
that certain solid waste may be subject tc double taxation. This emergency
rule prevents substantial harm to the public interest through the uniform
administration of the additional $1.00 per ton and eliminating the possibility
of double taxation.

,
g

Use Additional Sheets If Necessary.

Charles C. Lorensen
State Tax Commissioner
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2. Explanation of above estimates:

The fiscal impact of. this rule, as amended, should not wvary from
that envisioned by the Legislature when it enacted amendments tTo the
Selid Waste Assessment Fee. , R

3. Objectives cf these rules:

The Legizlature, when it enacted Senate Bill 301, imposed an
interim scolid wasté assessment fee of $1.00 per ton, such fee to be in
addition tc the solid waste assessment fee currently being ccllected.
Additionally, it is possible that certain sclid Wwaste may be subject to
double taxation. This emergency rule prevents substantial harm tco the
public interest through the uniform administration of the additional
$1.00 per ton and eliminating the possibility of deuble taxation.
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EMERGENCY
WEST VIRGINIA LEGISLATIVE REGULATIONS
STATE TAX DEPARTMENT
TITLE 110
SERIES 6A
(1989) . e e =

Filed: July 1, 1989

§ 110-6A~-1.  General.

1.1..Type of Regulation.-These regulatlons _are emexrgency legislative
regulations as defined in W. Va. Code § 29A Z{d) o T S

1.2 Scope.-These emergency legislative regulations explain and clarify

West Virginia law as . it relates to the administration of the solid waste
assessment fee imposed by W. Va. Code § 20~ SF-5a.

1.3 Authority,-These emergency legislatlve .regulations are issued under
the authority of W. Va. “Code §§ 29A-3-1 et seg, 11- 10 5 and 20-5F-5a(f).

1.4 TFiling Date.-These emergency lgglslatlve*gggulatlons were promulgated
and filed in the State Register on July 1, 1989.

1.5 Effective Date.-These emergency legislative regulations become
effective July 1, 1989, T S ' o

1.6 Citation.-These emergercy 1eg151at1ve regulatlons may_ be c;ted as 110
C.5.R. 6A, § O (1988). . e e e oo

§ 110~6A-2. Definitions.-4s used in thgse regulations and unless the context_ o

clearly requires a different meanlng, the following terms shall have the meaning
ascribed herein, and shall apply in the singular or plural.

2.1 "Approved solid waste facility' means a solid waste facility or
practice which holds a valid permit issued under the provisions of ¥. Va. Code
§ 20-3F-1 gt seq. o ) ] )

2.2 "Board" shall mean the State Water Resources Beard.

2.3 "fode" shall mean the Code of West Virginia, one thousand nine hundred
thirtv-one, as amended.

2.4 "Commercizl solid waste facility' means any solid waste facility which
accepts sclid waste generated by sources other than the owner or operator of the
facility and shall not include an approved solid waste facility cwned and
operated by a person for the sole purpese of .disposing of sclid wastes created
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by that person or such person and other persons cn a cost-sharing or non-profit
basis.

2.5 "Delegate" as used in the phrase "or his delegate” and when used in
reference . tc the Tax Conimissioner, means_any officer or emplovee of the Tax
Department duly authorized by the Tax Commissioner, directly or indirectly, by .
cne or more redelegations of authority, to perform the function wmenticned or

described in W. Va. Code § 20-5E-5a or these regulations.
2.6 "Department” shall mean the Department of Natural Resources.

2.7 '"Director' _shall _mean. the director of the Department of Natural
Resources, or his. authorized degignee. .

2.8 "Exclusive or _cost-share solid waste disposal facility” means only
those facilities certified by the Department.

2.9 "Open dump” mezns any solid waste disposal which dces not have a wvalid
permit under W. Va. Code § 20-53F-1 et seq. or which is in violation of state
law, or where solid waste is disposed in a manner that does not protect the
environment.

2.10 "Person", ''persons” or "applicant" shall mean any industrial user,
public or  private corporetion, idnstitution, association, firm ox company
organized or existing under the laws of this or any other state or country;
State of West Virginia; governmental agency, including federal facilities;
pelitical subdivision; <county commission; municipal corporation; industry;
sanitary district; public service district; drainage district; scil conservation
district; watershed improvement district; partnership; trust; estate; person or
individusl; group of persons or individuals acting individually or as a group;
or any legal entity whatever.

2.11 "Point source" shall mean any discernible, confined and discrete
conveyvance, ineluding, but not limited to, any pipe, ditch, chanpel, tunnel,
conduit, well, discrete fissure, container, rolling stock, or vessel or other
floating creft, from which pollutants are cor may be discharged.

2.12 "Related parties” means two or more persons, organizations or
businesses owned or controlled directly or indirectly by the same interests.
Contrcl exists if a contract or lease, either written or cral, is entered into
whereby one party undertakes activities for gnother in any but an arm's length
transacticn. In the case of related parties, the Tax Commissioner may apporticn
or allecate responsibilities between or among such persons, organizations or
businesses if he determines that such apportilionment or ailocaticn is necessary
to meore clearly reflect transactions.

2.13 "Residential solid waste” when used in describing disposal activities
exempt from the sclid waste assessment fee pursuant to W. Va. Cede & 20-5F-5a(e)
shall mean only that waste disposed of by those net in the business of hauling
or disposing of solid weste on such days and times &s designated by the
Director. . : : -
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2.14 "Reuse or recyecling operation’ means an operation at which reusable or
recyclable weaste is processed into a commercially salable form or where such
waste is collected . for . shipment zand sale to ‘& commercial, municipal or
industrial enterprise processing such waste.

2.15 "Reused or recyclable waste” means only that waste which meets the
definition and standards of the Department for fee exempt disposal of such
waste.

2.16 "Sewage”" shall mean water-carried human _or  animel wastes from
residences, buildings, industrial establishments or other places, together with
such ground water infiltration and surface waters as may be present.

2.17 "Sludge" means solid or semisclid, residue or precipitate, separated
from Or created By 4 murdicipZl, commercizl or industrial waste treatment plant,
water supply treatment plant or air pollution contrel facility or any cther such
waste having similar origin.

2.18 "Seolid waste" means any garbage, paper, litter, refuse, cans, bottles,
sludge from a waste treatment plant, water supply treatment plant or air
pollution conmtreol fagcility, other discarded material, including carcasses of any
dead animal or any other offensive or unsightly matter, solid, liquid, semisolid
or contained liquid or gaseous material resulting from industriel, commercial,
mining activity or £rom community activities but does_net include solid ox
dissolved material in sewage, or solid or dlssolved,materlals in irrlgatlon
return flows oF industrial discharges which are point sources and have permits
under W. Va. Code § 20-5A-1 et seg. or source, special nuclear or by product
material as defined by the Atomic Energy Act of 1954, as amended, or a hazardous
waste either identified or listed. under W, Va. Code § 20-5E-1 et .5eg. or refuse,
slurry and overburden regulated under W. Va. Code § 22ZA-3-1 et seg.

2.19 "Solid wastg"assesgmegt_jge'_meagg_;h_ fee imposed upon the disposal
of solid waste pursuant to. W. Va. Code § 20-3F-5a e

2.20 "Seolid waste disposal’ means the practice of disposing of solid waste
including placing, depositing, dumping or throwing or causing to be placed,
deposited, dumped or thrown any solid waste.

2.21 "8nlid waste disposal shed” means the gecgraphical area which the West
Virginia Resource Recovery-Solid Waste Disposal Authority so designates on
either a temporary or permanent basis and flles as such 1n the State Register
pursuant to W. Va, Code § 16-2£-8.

2.22 "Solid waste disposal facility' means any system, facility, land,
centiguous land, improvements on the land, structures or other appurtenances or
methods used for processing, recycling or disposing of solid waste, including
landfills, tradSfer stations, resource _recovery facilities and other such
facilities not herein specified.

2.23 "Tax Commissioner' means the Tax Commissicner of the State of West
Virgindia, or his delegate.
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2.24 Y"Transfer Station' means any location where solid waste is accumulated
cn a tempcrary basis for .subseguent removal to a landfill or other solid waste
dispesal facility.

2.25 "Water resources', "water" or "waters" shall mean any and all water on
or beneath the surface of the ground, whether percolating, standing, diffused ocr
flowing, whelly or _partially within this State, or bordering this State and
within its JUIlSdlCthﬂ, and shall include, without limiting the generality of
the foregoing, natural or .artificial lakes, rivers, streams, creeks, branches,
brooks, ponds (except farm ponds, industrial settling basins and pends and water
treatment facilitier), impounding reservoirs, springs, wells, watercourses and

wetlands.

§ 110-6A-3. Imposition of tax.-Beginning July 1, 1988, and continuing until
such time as it is repealed by the legislature, the solid waste. assessment fee
is levied and imposed upon the disposal of sclid waste at any solid waste
disposal facility in West Virginia.

3.1 The sclid waste assessment fee shall be collected from the person
disposing of solid waste at a solid waste disposal facility in West Virginia, at
the time such solid waste is .disposed of, by the ocperator of the solid waste
disposal faC111ty The fee collected shall be remitted to the State Tax
Commissioner, : ) - - -

3.2 Any person creating, contributing to or operating an copen dump shall
be. subject to the scolid waste assessment fee, upon any sclid waste disposed at
such open dump. Any landowner who £ails to cooperate with the Department in
stopping unatuthorized dumping upon his land may, in the discretion of the Tax
Commissioner and upon notice from the Department that said landowner has failed
to cooperate with the Department, be issued an assessment for unpaid solid waste
assessment fees which shall be 1mposed upon the solid waste disposed of on that
landcwner's property.

3.3 Any person  or perscns owning, operating ox leasing a solid waste
disposal facility shall be personally and jeintly and severally liable for any
solid wastie assessment fees which are due but not cocllected frem the person
disposing of sciid waste. e i

3.4 The-sslid-waste-gssessmant-faa~shall-ke-coliected-both- from-persens
dispesing- of- solid-wasta- Ak~ a- transfer-station- and- again-upon- the- subsequent
dispesal- of- seiid- waste- from- the- transfer- station- at- ansther- solid- waste
disposal-fastlieyr-~ This~pyramiding-provision-shall-net- appiy;-hewever;-whare
the-transfer-gstation-is-cparaked-by-the-same-person-operating- the-solid-waste
disposat-faciltity-to-which-the-sciid-waste-is-subseguentliy-remeveds--Provideds
That- mething- in- this- ssation-ahatl- resuis- in- 4n- azasssment- of - thizs- fea-upen
waste-disposed-of-2t-g-transfer-statioen-execept-wherse-solid-waste-is-disposed-of
at~such-~transfer-station-by-a-peavsen-in~the-business-of-haniing-or-dispssing-of
ss}id-waate- who- doas-net-~subsequentiy-dispose-of- that-snlid-waste-at-a-soiid
waste- dispesal- faciiity- for- tndefintte- dispesair-- In- these- instances-where-&
tranafar-station-accapts-solid-waste-from-a-parson-in-the-business-of-hauiing-or
disposing-ef-solid-wastar-tha-trensfar-akation-must-colieck-and-remit-tha-gaiid
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wasta- aasesamant- fas- for-that-poertion-of- the-sotid-waste-disposed-of-at-such
tramsfer-station- by- persens- in- the-business-of-hauling-or-dispesing-of-soiid
wAsta-whe-de-net-subsesuentiv-remove-their-aclid-waste-frem-the-transfer-statien
to- a-selid-waste- dispesai- fasility- for- tndafinite- dispenal:- The solid waste
assessment fee shall not be collected at a transfer station where solid waste is

accumulated for subsequeut disposal at a sclid waste dlsposal faciii tv'for an

indefinite period of time' Provided. That where solid waste 15 dlsoosed of at a

solid waste digposal fa0111tv which is located within the same solid waste shed

as the transfer statlonj +he trensfer station must. record ihe amount of solid

waste recelved.j:om without the solid waste shed and remlt “the 8ddlt10nﬂl one
dollar per ton_ﬁgl;d Jwaste assessment fee for out of shed sclid waste at the

time the transfer statmon'dasposes Of that Solid waste At & solid waste dlsposal"

e me— === B

facility for an ;udeflnlte period of time. Ihe transfer station may use theur
conversion factors provided in Sectlon 4.4 of these regulat;qns in, lleu of
scales if lessu,than,ul 000 tons of solid waste 2re received per month from

outside ¢f the SOlld waste shed bu the transfer station.

— rp i o ey

The transfer station shall record the number of tons of reSLdentlal solid

waste received &t the transfer station which afe'exembt from the solid waste

assessment and interim fees pursuant to Section 6.3 of these “regulations andr;

report thet portion as exempt at the time the sqlld “waste accumulated at the
transfer station is_disposed of at the solid wasze dlSDOS&l uac111tv where the

solid waste is to remain for an lndeflnlte _pericd oﬁ.tlme

ECE N 5 X S T

Zr4r}-----Exampia-3:---Big-Suy-Garbage-Sompany-ta-a-commereial-hanter
and- dispeser- of- solid- waster---Big- Guy- Garbage- Eompany- operates- a- transfer
statriem-whare-itx-collaction-trucks-assambisa-the-garbage-and-compact-it-beafore
sending- it- 2o~ a- solid- waste- disposai- factlity-whers- ft-wiitl-be- indefinttely
disposed:-- Big- Buy- Earbage- Company- is-net- required- to- remit- the-soliid-waste
assessment- faa- from-its-semporary-dispesai-of- the-selid-waste-at-the-transfer
statienr--Instead;-Big-Suy-Garbage-GCompany-wonld-pay-the-soiid-waste-Assessment
fes-onca-at-the-time- zt tm- dzsposed of-indefinitely-at-~ the sclid-waste-diaposnal
faedlityr’ S e T o mm s R e -

3r4rB---~- Examp}c-zr--—Big-Guy-ehrbage-ecmpany-is-a-commerciai~hauier
and- disposer- of- ssiid~ wasta- operating- ranafer- stationc---In- addition- teo
packing-fzs-own-solid-wastes-Big-Guy- Garbage Company-aliewa-suother-commersial
hauiex-and-disposer-of-sciitd-wastey-haave-Ik-To-Un-Sarbage- Eempanyr-te-nuse-its
transfer statxon-—-Shouid Beave Ie- Tc -Ha - Garbag- anpany dzsposa-o‘-zts saizd
waskte- d:sposa% facx}xty whcrc +t —wili-be- xndef:n:teiy dxsposed;-B:g“Guy Garbage
Eompany--must-- esiiect-- and-- remit-- the-- soltd--waste-~ aasesament -~ fea-- froem
Fegve-Tt-Te-Us- Earhase~ Company- at- the- =ime- beave-it-Te-HF2- Garbage- Company
dispeses~of-its-sciid-waste-at-their-transfex- statman—--Shcuid heays-ft-To-Us
Garbage-Company-meraiy-use-Big-Guy-Sarbagae- Sempany*s-transfar-station-to-compast
iha-seliid-wasta- and- then- removes- ita-solid-waste- in- tha- own-vehicelen- to- the
sntid-westa-dispesai-faeility-where-tt-will-hea-indefiniteliy-disposedr-then-Big
Buy- Ssrbage- Eompany- does- not- have- to- coliect- and- remit- the- solid- waste

Assesgment- fea-ak-iks-Evamafar-gkakian---In-eirhay-aventry-2il-solid-waste-frem

tha-tranafer-station-is-to-ba-=ubiect-to-the-aclid-waste- Assessment-fas-at-the
Bime- tu- ju- disposad- of- Ak- a- sslid- waste- dismesal- faeiltty- on- an- indefinite
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basis:--The-selid-waste-coming-from-a-transfer-station-ta-to-be-accounted-for-as
t=s~ itm- srigin- prior- to- i¥s- skay- at- the- transfer- station- for- purposes- of
datermining- whethar- the- im-shed- or- ouk-sf-shed- rate- appilies;- except- where
Laave-It-To-Us- Garbage~ Eompany- dispeses- of- the- soiid- waste- at- the- transfer
statien~ and- pays- the- sssessment- fee- o= Big- Suy- Sarbage- €ompanyr----in- that
imstance;- Big- Suy- Garbage- would- repert- iks- dispesal- of- that- soiid-waste- as

oxigimating- at- the- Eransfer-station~ when- Big- Guy-Garbage~- Sompany- dispeses-of
that-salid-wasta-ar-a-3o0tid-waste-dispesal~facitity-an-an-indefinite-basisc

Zr&r3--—-- Exempia- 3:- -— Big- Guy- Garbage- Sompany- oparates- a- transfer
atatienr-- In- addition- Ho- sompasning- the- sclid-wastar~ it-coliects- in- fttn-own
commareiai- smlid-waste-hanling- and-dispesing- business;-Big-Guy-Carbage~aiiows
residants-whe-sannes-afford-cotiaction-service-to-bring-their-selid-waste-to-the
transfer-stationr--Big-Euy-Garbage-Sempany-wonid-not-cottect-and-remit-the-soiid
waste-assasamant-fes-upen-the-seiid-waste-thay-colliect-from-persens-not-in-the
business-of-hauling-and-disposing-of-solid-waster--All-solid-waste-coming-from-a
tEransfer-szation-witl-he-subject-te-the-solid-wasta-assessmant-fee-at-the-time
ie-ig~dispesad-gf-at-a-solid-waate- dxsposai facility-on-an-indefinite-basis:

§ 110-6A-4. Rate.-The sclid waste assessment fee shall be imposed at a rate
of one dollar and twenty-five cents per ton or part thereof on solid waste
disposed of at a solid waste disposal facility located within the same solid
waste disposal shed as the point of origin of the solid waste.

The solid waste assessment fee shall be imposed at a rate of twe dollars
and twenty-five cents per ton or part thereof on solid waste disposed of at a
solid waste disposal facility when the peint of origin of the solid waste is
outside of the solid waste disposal shed in which the solid waste disposal
facility is located.

4,1 Solid waste disposal sheds shall be those areas as finally designated
in the State Register.by the West Virginia Resocurce. Recovery-Sclid Waste
Disposal Authority. In the absence of a final designation, the wmost recent
designation published by the West Virginia Resource Recovery-Solid Wnaste
Disposal Authority in the State Register shall constitute the solid waste
disposal sheds. _

4,2 No solid waste disposal facility authorized by the Department to
handle an aggregate of ten thousand tons or meore of solid waste per month may
accept solid waste after July 1, 1988, unless the commercial solid waste
disposal facility has Department of Labor approved scale facilities sufficient
to weigh all solid waste as it arrives at the facility after June 30, 1988. ’

4.3 Every solid waste disposal facility other than those subject to the
provisions of Subsection 4.2 of these regulations shall install by May 1, 1989,
Department of Lahor-approved scale facilities which will be sufficient to weigh
all solid waste arriving at such facility on and after that date.

4.4 Those solid waste disposal facilities which are not authorized by the
Department to accept an aggregate of ten thousand tons or more of solid waste
per month may use the following conversion factors until May 1, 1989, in order
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to. estimate the tonnage of sclid waste disposad of at the facility for purposes
of calculating the solid waste assessment fea dueg;

4L.4.1 . . COMPACTED . 0 2.5 cubie vards/ton
4.4.2:” UNCCHMPACTED 5.0 cubic yards/ton
4.5.3 BALED 1.25 cubic vards/ton
4.4 4 SOIL 0.6 cubic yards/ton
4.4.5 SLUDGE 1.0 cubic yards/ten

4.5 Waiver.-The State Tax Commissicner shall have authority te waive the

recuirement that scales be 1nstalled at a sclid waste dlsposel facility upon_r

application by such fa0111ty “To be ellglble for sucn “waiver the facillty shall

demonstrats that the facility has applled for a 'closure permlt from the

Department of Netural Resources and that T such fac111ty Will not be in operation

as _ a solld, waste disposal fac1lltv requ;red to collect. the solld waste'

assessment fee oI ox after Noveﬁber Z 1990

§ 110-6A-4a. . Additional Interim Fee.

fa.l . Imposition and Rate. = Effectlve Julv i, 1989 in addition to
that fee lmposed pursuant to W. vVa. GCode § 20-5F-5a, a solid waste assessment
interim fee, imposed pursuant to W. Va. Code § 20-9-1ilc, of ole dollar per ton,
or part thereof, shall be collected at the trme solid waste lS dlsposed of in
West Virginia. ’

4a.2 Collection. - The solid waste assessment interim fee imposed
pursuant to W. Va. GCede 5 20-9~ lZC_rs to be collec ed bv the operator of the
solid waste dlsposal fac1llty _from Derscns dlsposrng of solld waste The

applicable to the solid waste assessment fee whlch ere prov1ded elsewhere in 7

Ea v Jovapa—— T S=r

these regulations.

ot el o i = e ST R R - =

§ 110-6A-5. Return and Due Date.-The solid waste assessment feces collected by
the operater of & solid waste disposal facility shall be due and payable on or
hefore the fifteenth day of the month next succeeding the month in which the fee
accrued, together with the return in- such form- or- forms (Form WV/SWA 1) as
prescrlbed by the State Tax Commissioner. A return shall be due regardless of
the fact that no fees are due from the facility for the reportable month.

§ 110-6A-6. Exemptions From Fee.-The following transactions shall be exempt
from the solid waste assessment fee:

6.1 Disposal of sclid waste at a solid waste disposal facility by the
person who owns, operates or leases the solid waste disposal facility if such
facility is used exclusively to dispose of solid waste originally produced by
such person in such person’'s regular business _or personal activities or by
persons utilizing the facility on a cost-sharing or nonprofit basis.
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6.1.1 This exemption applies only to those facilities which obtain
and maintain certification from the Department that the facility quaiifies as an

exclusive or cost-share solid waste disposal facility.
6.2 Reuse or recycling of any solid waste.

6.2.1 This exemption eapplies only to those persons who cbtain
certification from the Department that the transaction qualifies as reuse or
recycling. )

6.3 Disposal of residential solid waste by an individual not in the
business of hauling or disposing of scolid waste shall be exempt only when done
pursuant to regulations and _requirements of the Department implementing this
exemption. I

§ 110-6A-7. Records. -Each solid waste disposal facility shall keep complete
and accurate records of the follewing: hm o T

7.1 The amount of solid waste received from each person disposing of solid
waste at a solid waste dispesal facility. '

7.9 The amount of solid waste disposal assessment fee collected from each
person disposing of solid waste at the facility.

7.3 The identity of each person dispesing of solid waste at the facility
including the name and address of the individual.

7.4 The license plate number of the vehicle carrying the solid waste.

7.5 A copy of the manifest or an affidavit Irom the generator or collector

of the solid waste identifying the type of waste and its origin, unless the
solid waste is residential solid waste disposed of by an individual not in the
business of hauling or disposing of solid waste.

7.6  Any other records the Tax Commissioner or Director deem necessary.
§ 110-6A-8. Records keeping.-All records and other documents shall be

preserved for a period of time not less than three years from the due date of
the monthly return to which they relate, unless:

8.1 The Tax Commissiocner or Director in writing requires the operatoer to
keep records for_a longer period;

§.2 An agreement extending the time for issuance of a deficiency
assessment is executed, which shall automatically extend the time for retention
of records. - -

§ 110-6A-9. Confidentiality.-Pursuant to the_ authority granted under W. Va.
Code § 11-10-5d(£), and upon passage of these regulatioms by the Legislature as
legislative regulations, the State Tax Commissioner may enter into an agreement
with the Director of the Department to exchange any information with the
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Director, that the Tax Commissioner may in his discretion deem to facilitate
the enforcement of W. Va. Cocde § 20-5F-1 et seq.

§ 110-6A-10. Procedure and Administratiom.-Fach and _every provision of the

"West Virginiaz Tax Prccedure and Admlnlstratlon Act" set forth inm W. Va. Code

§ 11-10-1 et seg. shall apply to the solid waste assessment fee.

§ 110-6A~11. Criminal penalties.-Notwithstanding W. Va, Code §§ 11-%-2 the
provisions of W. Va. Code §§ 11-9-3 through 11-9-17 shall epply to the solid
waste assessment fee. | __ ... . . __ .. I _

§ 110-6A-12. Deposit of funds,-Net proceeds collected under W. Va. GCode
§ 20-5F-5a by the Tax Commissicner shall be transferred to an account designated
by the Directoxr, who then shall deposit the funds in other accounts as provided

in W. Va. Code § 20-3F~3a(h). It shall be the duty of the Director to make ali
calculations to assure the proper allocation and deposit of funds into the
accounts as provided in subsecticn (h)r: Provided., That net proceeds of the
interim fee collected pursuant to W. Va. Code § 20-%- 12crsha11 ba transferred to -

& special revenue account de51gnated as the Solld haste Plannlnngu1d and the

proceeds allocated as prov1ded under W, Va Code B 20 -9 - 12c(h)

§ 110-6A-13. Person disposing of solid waste ko pay. accounting by solid waste
disposal facility.-The person dispesing of solid waste shall pay the operator of
the solid waste disposal facility the amount of the sclid waste assessment fee,
which shall be added to_and constitute & part of the sales price, and shall be
collactible as such by the solid waste disposal facility, which shall account to
the State for all sclid waste assessment fees..paid by the dispocser of scolid
waste. The sclid waste dispesal facility shall keep the amount of solid waste
assessment fees paid separate from the proceeds of sale unless authorized in
writing by the Tax Commissioner to keep such fees in a different manner. Where
such anthorization is given, the State's claim shall be enforceable zgainst and
shall take precedence over all_other claims sgainst the monevs commingled.

The solid waste disposal facility shall report as it's "total solid waste
dispesed of duxzing the month," it's tonnage total for. purpcses of determining
the sclid waste disposal assessment fees, not the actual weight totals of solid
waste disposed of at the féacility. Each load, or the total aggregate weight of
all loads received from a particular person making more than one trip during the
day, is to.be rounded to the next highest whole number of tons, and the totals

of these daily flgures are to be totaled for the month and reported on ths
return as the ''total solid waste dispcsed of during the month.”" For those
haulers regulated by the West Virginia Public Service Commissicn. gx billed on g
regulerly scheduled bdsis_ by the solid waste disposal facility, the total

aggregate weight of all Icads recgigéﬁ {p;_E@g_month 1% to bg ;ounded to the
next highest whole number of toms, and this figure is to be used to compute the
solid waste assessment fee due and the "'total solid waste disposed of during the

month, ™

§ 110-6A-14. No Profit Accruing.-No profit shall accrue to any persen as a
result of the collection of the solid waste assessment fee notwithstanding the
fact that the total amount of such fees collected may be in excess of the amount
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for which such person would be liable pursuant to W. Va. Code § 20-3F-5a, and
the total of all such fees collected by such person shall be returned and
remitted to the Tax Commissioner. as otherwise provided.

§ 110-6A-15. Receivership, bankruptey; pricrity of tax. In the dlstrlbutlon,
veluntary or compulsery,  inm regeivership, bankruptcy or oﬁherwzse, of the
property or estate of any person, all solid waste assessment fees due and
unpaid, shall be paid from the first money available for distribution in
priority to all claims and liens except taxes and debts due the United States
which under federal law agre given priority or except other taxes and debts owed

the State of West Virginia.

§ 110-6A-16. Exempt Facilities.-Once a facility is certified exempt from the
solid waste assessment fee by the Department of Natural Resources, no provisions
of these regulaticns purporting to require the filing of returns, the keeping of

records or the installation of scales shall apply.

§ 110-6A-17. _Remittance Of Fee From Customers Billed Monmthly.-For those
customers billed on & menthly basis, the solid waste assessment fee accrued in a
month may be reported as accrued ln_the,followlng month in which payment is
received by the solid waste disposal facility operator. For example, fees
accrued in August, 1988 may be deemed to have accrued in September, 1988; such
fees must be then remitted in Q¢tober, 1988. o o _

§ 110-6A-18. Limitation Of Liability Of Solid Waste Facility Operator Where
Customer Fails To Pay Fee.-The solid waste facility operator will not be held
Tiable for sclid waste assessment fees invoiced to thae hauler which the hauler
refuses to pay if the operator, within thirty (3C) days after the hauler refuses
to pay the fees assessed, supplies the Tax Commissioner with copies of the
invoices showing the amount cof solid waste dumped by the hauler, the amount of
solid waste assessment fee due from the hauler, and the name and address of the

hauler.

§ 110-6A-19. Solid Waste From Both Inside épd Cutside The Waste Shed.-Haulers
of solid waste with routes which cross_a solid waste disposal shed line, shall
provide. the operator of a solid waste disposal facility with the percentage of
accounts inside the solid waste shed and the percentage of accounts outside the
solid 1 +ste shed so_that the operator will be able to_account for the totals to
be included in the respective category of out-of-shed and in-shed tons reported
on their monthly returns. Once the percentage of tons in each category is
cxleulated, tonnage shall be accounted for in the manner required by Section

110-64-13 of these rules and regulatioms.
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August 10, 1989 ADMINISTRATIVE LAW DIVISION |

NOTICE OF EMERGENCY RULE DECISION BY THE SECRETARY OF STATE

AGENCY :

RULE:

State Tax Department

Amendments to . Series 6A €~1id Waste Assessment Fee

DATE FILED AS AN EMERGENCY RULE: June 29, 1988

Following review under WV Ccde 23A-3-13a,

DECISICN NC. 12-89

i+ is the decigion of

the Secretary of State that the above emergency rule be approved.
A copy of the complete decision with reguired findings is avail-

able from this office.

A Zéz@_

REN HECHLER
Sacretary of State
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(ERD 12-89)

AGENCY: State Tax Department
RULE: Amendments to Series A, Solid Waste Assessment Fee
FILED AS AN EMERGENCYrRULE: June 2%, 1989

The State Tax Department has filed as emergency amendments tO
the above Series 6€A.

West Virginia Code 29A-3-13A reguires the Secretary of State o
review all emergency rules filed after March 8, 1986. This
review requires the Secretary of State to determine if the
agency filing such emergency rule 1) has complied with the
procedures for adopting an emergency rule; 2) exceeded the
scope of its statutory authority in promulgating the emergency
rule; or 3) can show that an emergency exists justifying the
promulgation of an emergency rule.

Following review, the Secretary of State shall issue a decision
as to whether or not such an emergency rule should be disap-

proved [29A-3-15a(a)].

(&) Procedural Compliance: WV Code 29A-3-15 permits an agency
To adopt, amend or repeal, without hearing, any legisla-
tive rule by filing such rule, along with a statement of .
+he circumstances constituting the emergency, with the

Secretary of State and forthwith with the Legislative
Rule-Making Review Fire Commission (LRMRC).

If an agency has accomplished the above two reguired filings
with the appropriate supporting documents by the time the ERD
is issued or the expiration of the forty-two day review period,
whichever is sooner, the Secretary of State shall rule in favor
of prodedural compliance.

The Tax Department has filed this emergency rule with support-
ing documents with the Secretary of State on June 29, 198% and
with the LRMRC on June 30, 13989.

WILLIAM & HARRINGTON

DONALD R WILKES
Directar, Carporations

SHEREE COHEN

Spacial Assistant

kelp we can get)
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T+ is +the determination of the Secretary of State " that the
Tax Department has complied with the procedural reguirements of
WV Code §23%A-3-15 for adopticn of an emergency rfule.

{B) Statutbry Authority -- WV Code §11-10-5 reads;

§71-10-5, GCeneral power; regulations and forms.

rhe tax commissioner shall administer and enforce each tax to which this
article applies and, in connection therewith, shall prescribe aglf necessary
forms. The tax commissioner may make all needful rules and regulations
for the taxes in which this article applies as provided in the State
Administrative Procedures Act in chapter twenty-nine-g (§23A-1-1 et seq.)
of this code: Provided, That all rules and regulations of the tax
commissioner presently in effect on the effective date of this article (July
7, 19856) shall remain in full force and effect until amended or appecled by
the tax commissioner in the manner prescribed by law.

WV Code §20-5F-=3a{f) further states:

Procedure and administration. -- Each and every provision of the "West
Virginia Tax Procedure gnd Administration Act" set forth in article 10
[§17-10-1 et seq.) chapter eleven of this code shall apply to the fee
imposed by this section with like effect as if said act were applicable only
to the fee imposed by this section and were set forth in extenso herein,

It is the determination of the Secretary of State that the Tax
Department has not exceeded its statutory autheority in promul-
gating this emergency rule.,

(C) Emergency: WV Code 29A-3-15(g) defines "emergency" as
B followsi— o T les T

{g) For the purposes of this section, an emergency exists when the
promulgation of a rule is necessary for the immediate preservation of the
public peace, health, safety or welfare or is necessary to comply with a
time limitation established by this code or by a federal statute or regulation
or to prevent substantial harm to the pubiic interest. .

Thers . are essentially three classes of emergency broadly
presented with the above provision: 1) immediate preservation;
2) time limitation; and 3) substantial harm. An agency need
only dJdocument to the satisfaction of the Secretary of State
+hat there exists a nexus between the proposal and the circum-
stances creating at least one of the above three emergency
categories.

The facts and circumstances as presented by the Tax Department -
are as follows:

The Legislature, when it enacted Senate Bill 301, imposed an
interim solid waste assessment fee of $1.00 per ton, such fee
to be in addition to the solid waste assessment fee currently
being collected. Additionally, it is possible that certain
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solid waste may be subject to double taxation. This emergency
rule prevents substantial harm £o the public interest through
+he uniform administration of the additional 3$1.00 per ton and
eliminating the possibility of double taxation,

T+ is the determination of the Secretary of State that this
oroposal gualifies under the definition of an emergency.

This decision shall be cited as Emergency Rule Decision 12-89
or ERD 12-89. and may be cited as precedent. This decision is
available from the Secretary of State's office and has been
filed with the State Tax Department, the Attorney General and
the Legislative Rule Making Review Commission.

A dositr

KEN HECHLER
SECRETARY OF STATE

Entered




