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The Department requests that persons wishing to make
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comments in order to facilitate the review of these comments.

The issues to be heard shall be limited to the proposed rule.

ATTACH A BRIEF SUMMARY OF YOUR PROPOSAL
J v 20

G. Dale Farley, Chief

Office of Air Quality

1558 Washington Street, East
Charleston, WV 235311

G.-Dale Farley




BUREAU OF ENVIRONMENT
GASTON CAPERTON 10 Mcdunkin Road LAIDLEY ELI MCCOY, PH.D.
GOVERNOR Nitro, WV 28143-2806 COMMISSIONER

July 8, 1996

Ms. Judy Cooper’

Director, Administrative Law Division
Office of the Secretary of State
Capitol Complex

Charleston, West Vlrglnla 25305

RE: 45C8RZ5 - "To Prevent and Control Air Pollution from
Hazardous Waste Treatment, Storage or
Disposal Facilities™ .

Dear Ms. Ccoper: -

This is to advise you that I am giving approval feor filing
with your office the above-referenced rule as Notice of Public
Hearing and Comment Period on a proposed rule.

Your cooperation in this regard is very much appreciated.
If you have any questions or require additional information,
please feel free to contact Mark A. Scott at 75¢-0515.

Laidley /11 McCoy, Ph.D.
Commissioner

LEM:cc e

Attachment




BUREAU OF ENVIRONMENT
DIVISION OF ENVIRONMENTAL PROTECTION

BRIEFING DOCUMENT

Rule Title: 45CSR25 - "To Prevent and Control Air Pollution from Hazardous Waste
Treatment, Storage. or Disposal Facilities”

A, AUTHORITY: W.Va, Code §§22-3-1 et seq. and §§22-18-1 et seq.

B. SUMMARY OF RULE:

The current version of 43CSR25 establishes a program of regulation over the
treatment, storage, and disposal of hazardous wastes in order to achieve and maintain such
levels of air quality as will protect the public health and safety and the environment from the
effects of improper, inadequate, or unsound treatment, storage, or disposal of hazardous
wastes.

C. STATEMENT OF CIRCUMSTANCES WHICH REQUIRE RULE:

The proposed rule changes are required te incorporate new regulations issued by the
U.S. Environmental Protection Agency regarding Expanded Public Participation under the
Resource Conservation and Recovery Act (RCRA). The proposed rule changes will improve
the process for permitting facilities that store, treat, or dispose of hazardous wastes by
providing earlier opportunities for public involvement in the process and by expanding
public access to information throughout the permitting process and the operational lives of
the facilities. : —

D. FEDERAL COUNTERPART REGULATIONS - INCORPORATION BY
REFERENCE/DETERMINATION OF STRINGENCY:

A federal counterpart 10 this proposed rule exists. In accordance with the Director’s
recommendation, and with iimited exception, the Office of Air Quality proposes that the rule
incorporate by reference the federal counterparts.

Because the proposed rule incorporates by reference the federal counterpart, ne
determination of stringency is required,




Briefing Document

Page 2

E. CONSTITUTIONAL TAKINGS DETERMINATION:

The Director has determined that this rule will not result in taking of private property
within the meaning of the Constitutions of West Virginia and the United States of America.
The Director further finds that this rule is consistent with the requirements of chapter 22
article 1A of the W.Va. Code.

F. CONSULTATION WITH THE ENVIRONMENTAL PROTECTION
ADVISORY COUNCIL:

The proposed amendments to this rule will be reviewed by the Council at its meeting
on July 17, 1996. Recommendations of the Council and the Director’s response to Council’s
recommendations will be included in the proposed rule filing with the Secretary of State's
Office and Legislative Rulemaking Review Committee.




APPENDIX B

FISCAL NOTE FOR PROPOSED RULES

Rule Tiile: 45CSR25 - To Prevent and Control Alr Pollution from Hazardous Waste
Treatment. Storage. or Disposal Facilities
Type of Rule: X Legislative Interpretive Procedural
Agency: Office of Ajr Quality
Address: 1558 Washineton Street. East
Charleston, WV 25311-2569
1. Effect of Proposed Rule Annual Fiscal Year
There-
Increase Decreaze Current Next after
Estimated Total Cost 5 -0 5 -0- -0- $ -0 -0-
Personal Services -0- -0- -(- -~ -0«
Current Expense -0- -0- -0- -0- -C-
Repairs and Alterations -0- -0- -C- -0- -0)-
Eguipment Q- -0- -0- -0- -0-
| Other -0- -0- -0- -0- -0-

(W]

anticipated changes in costs to administer this rule.

L

Objectives of these rules:

Explanation of above estimates: The above estimates reflect that there will be no

Amendment of this rule is sought to adopt by reference

new or revised federal rules. The proposed rule change includes updares to sections of
the Code of Federal Regulations relating to Expanded Public Participation. The proposed
rule change will improve the process for permitting facilities that store, treat, or dispose

of hazardous wastes by providing earlier opportunities for public involvement in the

process and by expanding public access to information throughout the permitting process
and the operational lives of such facilities.




Rule Title: 45 CSR 25 - "To Prevént_and Control Air Pollution from

Hazardous Waste Treatment, Storage, or Disposal Facilities”

4, E;pianafion of Overall Economic Impact of Prdposed Rule.

A. Econemic Impact on State Government.

Please ses section 2.

B. Economic Impact on Political Subdivisions; Specific
Industries; Specific groups of Citizens.

No impact above that resulting from the currently applicable
federal requirements.

Cc. Economic Impact on Citizens/Public at Large.

No impact above that resulting from the currently applicable
federal requirements.

Date:

Signatufe of Agency Head or Authorized Reprensentative

_ —
G. Dale ngiey

dgggii é;;gigéz::;; Y T
Chief, Office of Air é:;;zg}




45C5R25

TITLE 45
LEGISLATIVE RULE
DIVISION OF ENVIRONMENTAL PROTECTION
OFFICE OF AIR QUALITY

SERIES 25
TO PREVENT AND CONTROL AIR POLLUTION FROM HAZARDQOUS WASTE
TREATHMENT, 3STORAGE, OR-DISPOSAL FACILITIES

§45-25-1. GGeneral.
1.1. Scope.

1.1.2. The intent and purpose of this rule is to sestabklish
a program of regulaticn over air emigsions from the tresatment,
storage and disposal ©of hazardous wastes in order to achieve and
maintain such levels of air gquality as will protect the public
health and safety and the environment from the elffects of improper,
inadequate, or unscund treatment, storage, or disposal of hazardous
wastes. Further, all persons engaged in the treatment, storage, or
dispesal ¢f hazardous waste shall give careful consideraticn to the
affectd of the resultant emissions on the air guality or the aresas
affected by such any hazardous waste or constituent therecf in such
gquantities as to cause ambient air ceoncentrations which may be
injurious to human health or welfare which would iInterfers with the
enjoyment of life cor property. '

1.2.2. The requirements of this rule apply to all owners and
operators of hazardous waste treatment, storage, ‘and disposal
facilities, including but not limited to:

b.1l.& -Cenerators accumulating hazardous waste on-site
for periods of less than ninety (8C) davys;

R.2.5- - Owners znd cperators of wastewater treatment unitcs
ag defined in this rule; and :

L.2.8- " Cwners and operators which burn hazardous wastes
in incinerators, beollers and industrial furnaces in order to
destroy the wastes. T

l.1.¢. Neither compliance with the provisions of this rule
nor the absence of specific language to cover particular situations
constitutes approval or implies consent or condonement of any
emissicon which is released in any locality in such manner or amount
as to cause or contribute to statutery air pollution. Neither does
it exempt nor excuse anyone from complying with other applicable
laws, ordinances, regulations, or orders of governmental entities




having jurisdiction over hazardous waste treatment, storage or
disposal facilities. B

1.1.4. This rule is promulgated pursuant to W.Va. Code §§22-
18-1 et seg., and §§22-5-1 et seg.  Recognizing that each Chapter
has its own enforcement sections, it is the intent of the Director
that enforcement shall be implemented in accordance with W. Va
Code §§22-18-1 et seqg., where practiicable.

1.1.e. Permit applications filed pursuant to this rule shall
be processed in accerdance with the permitting procedures as set
forth in W. Va. Code §§22-18-1 et sgeg., and this rule,

1.2. Authority. -- W.Va. Code §822-5-1 et sgeg. and §E22-18-1
et seq. : - :

1.3. Filing Date. -=-Zprii—257—I5%6

1.4. Effective Date. --May—3,—I35¢

1.5. Incorporation By Reference,

1.5.a. This rule incorporates by reference the provisions
contained in the Code of Federal Regulations as listed in Table 25-
A Unless otherwise indicated, where reference to a federal
regulation or standard appears in this rule, such regulation or
standard will for purposes of this rule, be construed as that
varsion which was in effect as of gmrre—55—355%5Juns 15, 1996.

1.5.5. This rule alsc incorporates by zreference the
provisions contained in 47 CSR 35, effective Juns 1, ¥%951996.

§45-25=-2. Definitions.

2.1. "aAir Poliutants' means sclids, liguids, or gases which, if
discharged into the air, may result in statutory air pollution.

2.2. "adr Pollution', 'statutory ailr pollution' sirir—hrzvebas
the meaning ascribed to it in W. Va. Code §22-5-2.

2.3. "Aix Pollution Control Equipment"” means any eau*Dment used
for collecting or converting hazardous waste emissions for the
purpose of preventlng or reducing emissions of these materials into
the open air from hazardous waste treatment, storage, or disposal
facilities. ' o i o

2.4, "RACTY, 'Best Available Control Technolegy' means an
emissions limitation based on the maximum degree of reducticon for
each pollutant which would be emitted from any hazardous waste
treatment, storage or dlsposal facility which the Director, on a
case-by-case basis, taking into account energy, environmental and




econcomic impacts and other costs, determines is achievable for such
facility through application of production processes or available
metheds, systems, or technigues. If the Director determines that
technological or ecconomic limitations on the application of
meagurement methodeology to a particular semissions unit would make
the impositicen ¢f an emissions standard infeasible, a design,
eguipment, work practice, ovperational standard or combination
therecf, may be prescribed instead to satisfy the regquirement for
the application of best available control technology. Such
standard shall, to the degrea possible, set forth the emissions
reduction achievable by implementation of such design, egquipment,
werk practice oxr operation, and shall provide for compliance by
means which achieve eguiwvalent results.

2.5. "CAR" means the federal Clean Air Act, as amended; 42
U.S.C..§7401 et seq. . S _

2.56. "CFR" means the Code of Federal Regulations published by
the Qffice of the Federzl Register, National Archives and Records
Sarvice, General Services Administration.

- oo, 2 LX) al P LI = = el L% ; LE k] - -] - :
Y TN [ o= NP Ty WO N B - I A I Ny o o - R S S \-’LJ:B_‘J.J.J.G. [CSPJ8 N SN iy )~ S NP E s W Y

-
P

7
i i I o . - R . | - o = = - i,
W I LLY LV LiooiUll UL Dulv o LUl L d o DL T s LT

2.87. "CWA" means the Clean Water Act {(formerly referrad tec as
the Paderal Water Polluticon Control act), Public Law 92-500, as
amended by Public Law £5-217 and Public Law $5-578; 32 U.S. C.
§1251 et sag. ' o '

2.98. "Director” means the Directer of the West Virginia

Divisicn of ZInvirconmental Protection or Ifs—or—Trer—dosigheatss

2,552, "Division of Environmental Protectilion" or YDEDR" means
that -Division of the West Virginia Divigion of ZIZnvironmentzl
Protection which is created by the provisions of W. Va. Code §§22-

1-1 =t seqg.

2.1%0. "EPA" means the United States Environmental Protection
Agency . : B

2.12,. "Infectious Madical Waste" shall have the meaning ascribed
£ in 64 (C8R 56 "Infectious Medical Waste", (June 11, 1852},
omulgated by the Division of Health.

2.13. "Particulate Matter" means any material, except uncombined
water, that exists in a finely divided form as a liguid or solid.

3




2.14. "Patholcgical Waste Incinerator' means an 1nc1nerator used
o thermally treat infectiocus medical waste.

2.15. "RCRA" means the federal Solid Waste Disposal Act as
amended by the Resource Copservauwon and Recovery Act, as amended;
42 U.8.C. E6501 et seq.

2.16. "Steady State" means that all conditions at all points in
the thermal treatment process are in stable, normal operating
conditions.

237+ ETI-Other words or phrases nct herszin defined and used in
this rule shall have the meaning asg ascribed in W. Va. Code 5822-5-
1 et seg., or W. ¥Va. Code §822-18-1 et seg., or 47 CSR 35
"Hazardous Waste Management Regulations" governing the State
Hazardous Waste Management Act.

§45-25-3. Adoption By Reference.

3.1. Definitions, 1lists, tables, appendices, conditions, or
requirements from 47 CS8R 35 "Hazardous Waste Managsment
Regulations”, effective June 1, 1895 § are herseby adcpted by
reference. T )

3.1.a. In case of a conflict between the Qffice of Air
Quality and the QOffice of Waste Management as to whether az material
is a waste and if so, whether the material is a hazardous waste,
the Director has final administrative authority %£o resclve the
conflickt.

3.2. The provisions contained in the Code o©f Federal
Regulations (Jume—1—3535_Ju 1 1 ), a&s listed in Table 25-3,
are hereby adopted by reference, with the following modifications:

2.2.8. Whenever the term "United States” ig used it shall
alsc mean the State of West Virginia.

3.2.». Whenever the terms "Administrator" .or YRegional
Administcrator”, "The Assistant Administrator for Solid Waste and
Emergency Response" or ."Director" i1is used, the term meansg the
Director of the West Virginia Division of Environmental Protection.

2.2.c. Whenever the term "Eavironmental Protection Agency”
is used in 40 CFR 265, the term also means the West Virginia
Division of Environmental Protection.

3.2.4. The distance provisions of 40 CFR 265.382 apply only
to the open burning or cpen detonation of military explosives in a
manner that presents an uncontrollied fragment release hazard. The
applicable distance provisions of the American Table of Distances
for Commeicial Explilosives, effective June 1%, 1991, and of the
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Department of Defense Contractors Safety Manual for Ammunition and
Expleosives (DOD 4145.26-M), as amended 2pril 11, 1588, apply
otherwise. ,

§45-25-4. Facility Requirements.

4.1, Owners and operaters ©f hazardous waste treatment,
storage, and dispecsal facilities vegulated by the provisions of
this rule shall maintain a listing of all permits or construction
approvals received cr applied for under any of the following
programs and their counterpart.programs administered by the Stats,

where appropriate:

2.1.a. Hazardous Waste Management Program under RCRA and 47
CSR 35;

4.1.b. Prevention of Significant Deterioraticn (PSD) Program
under 45 C8R 14 or the Federal (Clean Air Act;

4.1l.c. Ncnattalnment program under West Virginia DEP, Office
of "Alr Quality or the Federal Clean Air Act and 45 C8R 1§;

4£.71.d. National Emission Standards for Hazardous Pollutants
(NESHAP) PIECOPSLVUCCIOH appreval under 45 CSE 15 or the Federal
Clean Ailr Act;

4.1.e. Standards of Perfcrmance fdor New Stationary Sources
under 435 CSR 16 or the Tederal Clean aAir Rct; and

4.1 . F. Other relevanf air polluticdn contrel permits includin
=)
local permits.

4.2. Ouwners and operators of nazardous waste trsatment, storage
and disposal facilities covered under this rule shall comply witch
the personnel training requirements as specified by 40 CFR 264.15.
An outline of the training oprogram and a description of how the
training program is designed to meet actual job tasks must be
submitted to the Director with Part B of the permit application.

4.3. - Owners and operatcrs of hazardous waste tanks, containers,
surface -dmpoundments, landfills, waste piles, land treatment,
miscellaneous units, thermal treatment units, iancinerators, and

boiler and industrial furnace Tacilitiseg nmust desicgn, censtruct,
maintain, and opsrate such facilities to winimize the possibility
of a Zfire, explosion, or any unplanned, sudden, or non-suddsan
release of hazardous waste constituents to the air which could
threaten human health or the environment.

4.4. Cwners and operators of hazardous waste management
facilities that treat, store, or disposs of ignitable or reactive




wastes, or mix incompatible waste or incompatible wastes and other
materials, must prevent reactions which:

4.4.2. Produce uncontrolled toxic mists, fumes, dust or gases
in sufficient quantities to threaten human health or the
envircnment, and -

4.4.0. Produce uncontrolied £lammable fumes or gases in
sufficient gquantities to pose a risk of fire or explosion.

4.5, The owners and cverators of the hazardous waste treatment,
storage and disposal facilitiss shall manage all hazardous waste
placed in a container in accordance with the applicable air
emission standard requirements of 40 CFR 264 and 265 including but
not limited to subpart CC.

4.6. The owners and oparators of the hazardous waste treatment,
storage and disposal facilities shall manage all hazardous waste
placed in a tank in accordance with the applicable air smission
standard requirements cf 40 CFR 2864 and 265 including but not
limited to subparts Ax, B2 and CC.

4.7. The owners and operators of the hazardous waste treatment,
storage and dispesal facilities shall manage all hazardous waste
placed in a surface impoundment in accordance with the applicable
alr emission standard requirements of 40 CFR 264 and 265 includin
but not limited to subpart CC. - :

4.8, The owners and coperators of the hazardous waste treatment,
storage and disposal facilities shall manage all hazardous waste
placed in a miscellanecus unit in acceordance with the applicable
air poliuticon standard recquirements of 40 CFR 284 including but not
limited to subparts AR, BB, and CC.

4.9, A hazardcous waste pile must be fully enclcosed or ctherwise
designed to prevent dispersal of the waste by wind.

4.10. Hazardous waste landfills must be covered or otherwise
managed to prevent wind dispersal of the waste.

4.11. All landfills, surface impoundments, and land treatment
facilities shall be located, designed, constructed, operated,
maintzined, and closed in a manner that will assure protection of
human health and the environment. Protection of human health and
the enviromment shall include prevention of adverse effects on air
gquality considering:

4,11 . 2. The volume and physical and chemical characteristics
cf the waste in the £facility, including its potential £or
volatilization and wind dispersal;




4.11.b. The existing quality of the air, including other
sources of contamination and their cumulative impact on the air;

4.11.¢6. The potential for health risks caused by human
exposure to waste constituents;

4.11.4d. The potentcial damage to wildlife, crops, vegetation,
and physical structures caused by exposure to waste constituents;

4.11.e. The potential for interference with the enjoyment of
life or property; and

4.11.f. The persistence and permanence of such potential
adverse effects.

4.12. Owhers and operators o©of hazardous waste treatment,
storage, or disposal facilities shall utilize best awvailabkle
control technology ("BACT"} to limit the discharge of hazardous
waste constituents to the atmosphere during:

4. 12.a. Procass turn-arounds;

4.12.b. Cleaning of process eguipment;

4,12 .¢c. Planned preccess shutdowns; and

4.12.d. Tank truck, railroad tank car, and barge cleaning.

4.13. == The Director may, ©n a ¢gase-hyv-case basis, establish
performance standaxds for hazardcus waste incimerators for control
of emissions of TWetals, hydrcgen halides, and elemental halogen,
based on a finding that such standards are necessary to iimit the
emission rates of these constituents to levels which do not poss an
unacceptable risk to human health and envirconment. The Director
may reguire the following data from the permit applicant:

4,13 3.5 BEmissions of POHCs, hazardous combusticn byv-
products, metals and hydrogen halides, including:

a.l.t=+ Mass emission rates from the stack, and

a.2 - Concentration in the gas stream exiting the stack;
and ’ i - .

4.13.b,8 Air dispersion estimates for those substances,
including: ' '

b.1.%t=+ Metecrological data, and

b.2.tr Description of the air dispersion models, and

b.3 . fcr Assumptions underlying the air dispersion models
used; and .- ] R

-3




4.13.c.€ Expected human and environmental exposure,
including: - ] '
¢. 1 .tar Topographic considerations,
.2 .thr Population distributions,
¢.2.fcr Population activities, and
¢.4.t5r Modes, intensity, and duration of exposure; and

4.13.4.8+ Consegquences of exposure, including:

d.1.f=- Dose-response curves for carcinogens, .

a. 2.tk Health effects based on human or animal studies
for cther toxic ceonstituents,

d.3 =+ Potential for accumulation of toxic constituents
in the human bedy, and

d.4.t3r Statements of expected risk to individuals or
populations. . :

4.14. Emergency Permit., Notwithstanding any other provision in
40 CFR 270.61, in the event the Director finds an imminent and
substantial danger to human health or the environment, the Director
may issue a temporary permit to a facility to allow treatment,
storage, or dispeosal of hazardous waste at a non-permitted
facility, or hazardcus waste not covered Dy the permit for a
facility with an effective permit. "This emergency permit:

4£.14 a. Mav be oral or written. If oral, it shall be followed
within £ive (5) dave by written emergency permit;

4.14.b. Shall not exceed ninety {390) days in duration;

4.14.c. Shall clezrly specify the hazardous wastes Lo Dbde
recelived, and the manner and location of the treatment, storage, or
disposal;

4.14.4. May ke terminated by the Director at any time without
prior notice if it is dstermined that termination is appropriate to
protect human health or the environment; and

.14 Shall be accompanied by public notice as described

e ] -

under Section 7 of this rule and shall include the following:

e.l.& Name and address of the office granting the
emergency authorization,

2.2 B~ Name and locatiocn of the permitted hazardcus waste
management facility,

e.3.8- A brief description of the wastes involved,

2.4 B+ 4 brief description of the action authorized and
reascons for authorizing it,




e.5 .8+ Duration of the emergency permit; and

£.1z.f. Shall incorporate, to the extent possible and not
inconsistent with the emergency situation, all applicable
regquirements of this rule.

4.15. Pathological Waste Incinerators. The owner and operator
of a2 pathclogical waste incinerator is not subject to the
reguirements of this regulation. However, mixtures cof infectious
medical waste and hazardous waste listed in 40 CFR 261 Subpart D
are subject to the requirements of this rule and the owner and
operator of such a facility shall design, construct and operate the
facility in accordance with all other applicable regulations
Drowulgated by the D*rector, including, but not limited to, 45 CSR
& and 45 CSE 13. R h -

§45-25-5. Exclusicn and Exemptions.

5.1. Wastes and/or materials excluded in 47 CSR 35, are also
excluded from the recuirements of this rule, except that mixtures
cf domestic or industrial sewage and hazardous wastes which pass
through a sewer system to a privately owned or Dubl;cly cwined
treatment works are subject to the reguirements of this rule.

5.2. Except for recyclable matarials exempt pursuant to Section
3 of 47 CSR 35, hazardous wastes that are stored prior to recyeling
are subject to all applicable provisions cof Section 4 of this ruls.

§4E-25-6. C(Confidential Information.

6.1. Any recoxds, reports, or informaticn and any permitc,
permit applications, and related documents within the Dirsctor's
possession shall be available to the public for inspection and
copying: provided, however, that upcn satisfactory showing to the
Director that such records, reports, permit documentaticn, or
information, or any part therecf would, 1if made public, divulge
matheds or processes, or activities, entitled to protection as
trade secrets, the Director shall consider, treat, and protect such
records as confidential pursuant to W. Va. Code §22-18-1 et seq.,

and §22-5-1 et s=q.

§45-25-7. Pubklic Notic=Participation.

Public notice of the prsparation of a draft permit shall be given
by the methods contained in 47 S8R 35 SEbtlux Z—In additLuu, tir=
[ at gty = Jum G.J.J.L..L \J}_JGJ..G-L.\JJ. bhid.l.ry [Ny R Sy \.’J.ab:l J. .Lﬂgd..l- ﬁchLLJ.bE:HLEJ.J.L. La; [=1
il CV"D_EJ'GE_EJC‘:J. UJ. ECLLELG_ K.-.LLLLL'CLL.—UJ.L .'_J.L A D \J.G.J.J.k.at \v‘v.J-.i-J.a. db)UrJ._L,CE.uTC'

o - - . -
rrovistones—o WS8R St -t a5 Section 11, and

20 CFR 27 7 70.30, 27 1 270.686.




§45-25-8. Application Fees.

§.1. Any person who applies for a permit for the construction
and/or operation of a@n_g_rﬁgm_ﬁk;ng hazardous waste treatment,
storage, or disposal facility shall submit as part of sald
application a money order or cashier’'s check payable to the
L Earaedous—faste—Mamagement—Fand* 1Al r Polliution Control Fund" of
the State Treasury. Such fee shall be determined by the schedule
set forth below:

ACTIVITY FEES

a. Hazardous Waste Management Facilities
Treatment design capacity more
than 1,000 ton/vr $3,000
Treatment design capacity less
than 1,000 ton/vr - L $5,000
b. Major Modifications or Renewals of
Permits for Hazardous Waste
Management Facilities $1,000

All fees required under this section shall be in addition to fees
required under any other rule of the West Virginia Dlvision of
Environmental Protection.

§45-25-9. Inconsistency Between Rules.

In the event of any inconsistency between this rule and any other
rule of the West Virginia Division of Environmental Protection,
such inconsistency shall be resolved by the determinaticn of the
Director and such determination shall be based upon the application
of the more stringent provision, term, condition, method and rule.




45CSR25

TABLE 25-A

Item No. . .. CFR No. Part No. Subpart No. Title
1. 40 CFR - 264 263 - O - Incinerator
2. - ----- 27018 - B - Specific Requirements

for Incinerators

3. : ’ - 270,62 - F - Hzzardous Waste
Incinerator Permits

4, 40 CFR - 264 - X - Miscellanecus Units

5. ) - 27023 - B - Specific Requirements
forviscellanscus Urits

6. ’ 40 CFR - 264 265 - AA - AirErrnssion Standards
for Process Vents

7. o - 27C.24 - B - Specific Requirernertts
for Process Veanis

8. . 40 CFR - 264, 263 - BB - AirEmission Standards
for Equipment Leaks

S. - 270.25 - B - Specific Requirements
for Equipments Leaks

10. 40 CFR - 264, 265,270 - CcC - Organic Air Emission
Standards for Tanks,
Surface Impoundmerys,

and Containers

11. 40 CFR - 263 . - P - Thermal Treatment

12, . . 40 CFR - 266 - H - Hazzardous Waste
Burned in Boilers and
Industrial Furnaces

11




Item No.

13,

14

15,

I6.

CFR No.

40 CFR

Part No.

S 270.22

270.66

279.23

279.60
279.61
279.62
279.63

270 14(0y(32)

270.30(m)

Subpart No.

B

(e

(o2

Title

Specific Requirements
for Boilers and Indust-
rial FurnacesBurning
Hazardous Wastes

Permits for Boiler and
Industrial Furnaces
Burning Hazardous
Waste

On-site Burning In
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Instrument Approach Procadures |
(TERPS). In developing these SIAPs, the
TERFS criteria were applied to the
conditions exdsting or anticipated at the
affected airports.

The FAA has determinad through
testing that curtent nen-localizer type,
non-precision instrurnent approaches
developed using the TERPS criteria can
be flown by aircraft equipped with
Clobal Positoning System {GPS)
equipment. In consideration of the
above, the applicable Standard
Instrument Approach Procedures
(SLAPs) will be altered to include “or
GPS' in the title without otherwise
reviewing or modifying the procedure.
{Once a stand alone GPS procedure is
developed, the procedure title will be
altered to remove “‘or GPS" from these
nen-lacalizar, non-precision insttument
approach procedure titles.) Because of
the close and immediate relationship
tetween these SIAPs and safety in air
commerce, I find that notice and public
orocedure before gdopting these SLAPs
are impracticable and contrary to the
public interest and, where applicable,
toat good cause exdsts for making some
S1APs effective in less Han 30 days.

The FAA has determined that this
regulation only involves an established
body of techrnical regulations for which
frequent and routine amendrnents are
necessary to keep them operationally
current. It, therefore—{1} is not a
“significant regulatery action” under
:xecutive Order 128686, (2) isnota

“significant rule’” under DOT
Reguiatory Policies and Procedures (44
FR 11024; Februeary Z26. 1378); and {3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
econoriic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexdbility Act,

List of Subjects in 14 CFR Part 37
Air Traffic Contrél,
Navigation (Alr)

Issued in Washington, OC on Degember 1,
1995,
Thomas C. Accardi,
Director. Flight Standerds Service,

Adoption of the Amendment

Adrparts,

Accordingly, pursuant to the
autherity delegated to me, part 57 of the
Federal Aviation Regulations (14 CFR
pant 57) is amended ov establishing,
amending, suspending. or revoking
Standard Instrument Approach
FProcedures, effective at 0801 UTC en
the dates specified, as follows:

' PART 97—STANDARD INSTRUMENT
APPROACH PROCEDURES -~

1. The authority citation for part 87 is
revised to read as follows:

Authority: 45 U.S.C. 106(g), 40103, 40113,
40120, 44701; and 14 CFR 11.45(b)(2).

2. Part §7 {s amended to read as
follows:

§§97.23, 87,27, 97.33, 37.35 [Amended]

By amending: §97.23 VOR, VOR/
DME, VOR or TACAN, and VOR/DME
or TACAN,; § 97.27 NDB, NDB/DME;
§97.33 RNAV SIAPs; and §97.35
COPTER 3LAPs, idedtified as follows:
*4rEffective JAN 04, 1596
Madera, CA Madera Muni, VOR or GPS RWY

20, Amndt 8 CANCELLED
Madera, CA Madera Mupi, VOR RWY 30,

Amdt o
Wehster City, LA, Webster City Muni, NDB or

GPS RWY 32, Amdt 7 CANCELLED

Webster City, LA, Webster City Muri, NDB
RWY 32, Amdr 8

Augusta, K8, Augusta Muni, VOR/DME

RNAV or GPS RWY 28, Orig-A
CANCELLED

Augusta, K3, Augusta Munl, VORDME
RNAV RWY 38, Crig-A

‘Qlathe, KS. Johnson County Exesutive, VOR

or GPS RWY 35, Amdt 10 CANCELLED

Olatke, K8, Johnson County Executive, VOR

RWY 35, Armd: 10
Eastport, ME, Eastport Muni, NDB or GPS
RWY 18, Orig CANCELLED

Eastport, ME, Zastport Muni, NDB RWY 15,

Orig

Harrisonville, MO, Lawrence Smith
Memorial, VOR/DME or GPS RWTY 35, Orig
CANCELLED

Harrisenville, MO, Lawrence Smith
Memorial, VOR/DME RWY 35, Orig

Omaha, NE, Millard, VOR/DME RNAV or
GPS RWY 1z, Amdt 8 CANCELLED

QOmaha, NE, Millard, VCR/DME RNAV RWY
12, Amdt 6

Sigdney. NE, Sidmey Muni, VOR/DME OR
TACAN or GPS RWY 30 Amdt 4
CANCELLED

Sidney, NE, Sidney Muni, VOR/DME OR

TACANRWY 30 Amdl 4
Clinter, OK, Clinton-$herman, NDB or GPS
AWY 17R, Amd: 10 CANCELLED

Clintan, QK. Clinten-Sherman, NDB RWY
17R. Amde 10
Pauis Vaileyv, COK, Pauis Valley Muni, NDB or

GPS RWY 335, Amdi 2 CANCELLED
Pauis Yalley, OK, Pauls Yalley Muni, NDB
RWY 35, Amdr 3
Gainesviile, TX, Gainesville Muni, DB or
GPS RWY 17, Amdi 3 CANCELLED
Gaizesville, TX, Gainesville Mu
Amdt 8
¥R Doc. $5-30098 Filed 12~8-55; 8:45 am]
BILLING CODE 4918-33-M

ni, NDB RWY

ENVIRONMENTAL PROTECTION .

AGENCY

40 CFR Parts §, 124 and 270
[FRL=531%-4 RIN 2050-AD97]

RCRA Expanded Public Particlpation

AGENCY: Environmental Protection
Agency.

ACTION: Final mle.

SUMMARY: The Environmental Protection
Agency (EPA] is issuing new regulations
under the Resource Conservation and
Recovery Act (RCRAJ. Tl:e new
"egulahons will imorove ___p_ms_s_for
pernifing facilides that store, treat, or
dispose ol "azasaous wasesuy
providing earlier 9fEorfiaites for
public invelvement in the process and
expanditig public access 1o information
throughout the permitting process and -
ta ope'-auc:nal lives oL&a_}J_u__e:;.
EFFECTIVE DATE: Jume 11, 1996.
ADDRESSES: Supporting materials are
available for viewing [ the RCRA
Infermation Ceater (RIC) located at 1235
Jeiferson Davis Highway, Arlington VA,
The Docket Identification Number is F—
gs-FPCF-FFFFF (the docket number for
the proposed rule is F=94-PPCE—
FTFFF). The RIC is open fom S 2. to
4+ o.m., Monday through Friday,
excl d~"g edera‘ hohdavs To review
doeket materials, the public must make
an sppointment Dy calling (703] 803—
9230, The publis may copy a maxdmum
of 100 pages from any regulatory docket
a: o charge. Additional copies zost
$/page Theindex and some
SLD:D.‘!L.‘.g malterials are available
electronicalily. See the SUPPLEMENTARY
INFORMATION secticn for informmatien on
accessing them.
FOR FURTHER INFORMATIOH CONTACT: For
general information, contact the RCRA
Hotline at 1~800—324—-95345 or TDD 1—
800—-553-7672 (hearing'impaired). In
the Washington metrocpolitan area, call
T03—:12-8810 or TDD 702—412-3323.
For mors cetalled infocrmation on
specific aspects of this rulemaking,
contagt Palricia Bue 7911, Office of Solid
Waste {g303W], U.S. Environmental
Protection Agency. 201 M Street, SW.,
W zshinglen, DC 30456, (703) 308-3832,
zmazil address
buzzelliricia@epamail.epa.gov,

SUPPLEMENTARY INFORMATION
Internet Access

An absiract and fact sheet on. .b.is rule .

are availabie on the Internet. Follow
these instructions to access the
information electrenically:

Gepher: gocher.epa.gov

WWW: hitp//www.epa.gov
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Dial-up: {918} 5580335, -~  .:z-v.
From the main EPA Gopher menu, ™
select: EPA Clfices and Reglons/Office
nf Salid Wastz and Emergency Response
[QSWER)/Qffice of Solid Waste (RCRA Y/
Hazardous VWaste/Permits and
Permitting.
FTP: fip.epagov
Loagin: annnvmous
Password: Your Internet address
Files are lccated in /pub/gopher
CSWRCRA .

Preamble Outline

1. Starutory Authority
II. Background
A. Qverview of the RCRA Permitting
Program
B. Shortcemings of the Current Program
C. How Today's Rule will improve the
Program
L. The Rule: From Proposal o Final
lil. Applicability of Today's Rule
1V, Review of Public Cormments, Responses,
and Changes {rom tha Proposed Rule
A, Eguitable Public Participation and
Envirenmental [ustice
B. Pre-Application Meetlng and Notice
C. Notice 2} Application Submittal
D. [nfermation Repaosilory ’
E. Trial Burn Notices
Y. State Authority
A, Appiicability of Taday's Rule in
Authorized States
B. Schedules and Requirements for
Authorization
VI. Parmits Improvement Team .
VIl Regulatory Assessment Requiremnents
A, Executive Order 12868
B. Regulatory Flexibility Act
C. Paperwork Reduction Act
D. Unfunded Mandates Reform Act
E. Enhancing the [ntergovernmental
Partneship

[. Statutory Authority

EPA is issuing these regulations under
the authority of secticns 2002, 3004,
3003 and 7004(kb) of the Solid Waste
Disposal Act, as amended by the
Resowrce Conservation and Recovery
Act (RCRA), as amended by the
Hazardous and Solid Waste
Amendments of 1884 (HSWA),

II. Background

A. Overview of the RCRA Permitting
Fragram

In RCRA, Congress gave EPA the
authority to write regulations, or
“rules,” to govern, among other things,
the permitiing of hazardous waste
menagement facilities. EFA is issuing
today's regulations to enhance public
participation in the hazardous waste
facility permitting process.

Under RCRA, EPA Is responsible for
regulating the "cradle to grave™
management of hazardous wastes.
Hazardous wastes come in many shapes
and forms. They may be liguids, sclids,

or sludges. They may ha tha by-products
of manufacturing processas, ar simply -
commercial products—such as
bhousehold ¢cleaning fluids or battery
zcid—that have been discarded, EPA
detérmines if wasles are bazardous by
‘udging, among ather things, the
characieristics of the wastes and their
petential 10 cause harm to human health
and the environment when not properly
managed. RCRA regulations identify
hazardous wastes based on their
characteristics and also provide a list of
specific hazardous wastes (refer to 40
CFR 261 for more (nformation). To
manage hazardous waste inan
environmentally sound manner,
companies often need to store i, treat it
{for instance, by burning it or mixing it
with stabilizing chemicals), and/or
dispose of it into specially built
landfills. In most cases, a business that
stores, treats, or disposes of hazardous
waste, needs a permit under RCRA.
Section 3004 of RCRA requires

owners and operators of facilities that
treat, store, or dispose of hazardous
wastes to comply with siandards that
are "‘necessary Lo protect human health
and the envirpnment,” EPA or EPA-
authorized Staies implement these
standards by issuing RCRA permiits to
facilities that treal, store, or dispose of
nazardous wastes. [n some
circumstances, existing facilities may

continue o gperate without a full RCRA

permit under the “interim status”
Frovision af RCRA §3005{e). In RCRA,

- -Congress gave EPA broad authority to

orovide for public participation in the
RCRA permiiting process, Section
7004(b) of RCRA requires EPA to
provice for, enccursge, and asgist public
participation in the development.
revision, implementation, and
enforcement of any regulation,
guideline, information, or program
under the Act.

Under RCRA section 3008, Stales may
seek ZPA authorizaticn to administer

- and enforee the RCRA program in len

of EPA. Once 2 State adopts toeday's rule
and receives EF A authorization for the
rule, the 3tate will became the primary
implemezator of the rule (see Section V.
belew for more information). In todav’s
przambzle, we cefer to the primary
implementing agency for this rule as
“the permitting agency” or "the
agency.”' “"The Director” refers to the
head of the primary implementing
agency. YWe refer to EPA as “"EPA” or
“the Agencv.”

8 Shorteomings of the Current Program
NMany stukeholders have expressad the
concearn that the current RCRA

permitting process does not involve the
public at ax early stage in the process,

does not provide adequate information,, ... ‘>
and does not provide an equitable <&y
opportunily to participate. EPAls .
resgonding to these soncerns in today's
rule, In fact, EPA has emphasized the
reed {oc mere public involvement in 21l
its activities. The Agency's Hazardous
Waste Minimization and Combustion
Strategy calls for the developrmsnt of
mechanisms to ensure that lecal
communities are fully informed about
the RCRA decision-maaking process and
bave an opportunily to participate in
that orocess. Recommendations from
the Naticnal Performance Review, the
RCRA Implementation Study, and the
Permits Improvement Team have all
emphasized the need for expanded
public participation in permitting. A
number of sowrces outside the Agency
{e.g.. envirormental groups, and
business trade associations) hava also
supported enhanced public
participation.

C. How Today's Rule Will Improve the
rogram

Today's final rule will require a
prospective applicant to held an

formal public mesting before

“submitting an asplication for a RCRA

permit. Also, the regulations will
require the applicant to advertise the
rmeeting in the newspaper, through a
broadcast announcement (e.g., by radic
or television), and on a sign posted at ot
near the property. This mesting will
provide a chance for the community to
interact with and provide inputto a
facility owner or operator before the
owner or gperator submits a permit
apsnlication. The rule also directs the
permitting agency to mail a notice to
interested people when e facility
submits its application. The notice will
teil members of the public where they
czn examine the application at the same
time that the agency reviews it.

in some cases, RCRA permits can be
the subject of intense debate. When
permits raise a lot of public interest, the’
public’s demand for information
increases. Today's rule will give the
permitting agency the authority o
require a factiily owner ot operator to
get up an information repository at any
time during the permitting process or
the permit life. We anticipate that
agencies will use this authority only in
those permitting cases that raise a lot of
public interest, or in other cases where
the public needs more access to
information. The repository will hoid all
information and documents that the
permining agency decides are necessary
to fulfill the purgoses for which the
repository was established. Finally,
taday’s rule will require combustion
facilities (i.e., incinerators and other
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facilities that burn hazardous wastes) to
notify the public befere they hold a trial
burn.!

EPA anticipates that these regulations
will nrovide an opportunity for the
public to participate earlier in the
permitting process. In addition, the rule
will give the public increased access to
facility and permitting informatien.
Finally, we hope that the rule will help
people become involved in the
permitting procass and increase
understanding of hazardeous waste
management facilities.

D. The Rule: From Propasal to Final

EPA proposed the RCRA Expanded
Public Participation and Revisions to
Combustion Permitting Pracadures rule
on June 2, 1594 {59 FR 28630-28711).
The proposéd rule contained changes
gnd additiens to the RCRA public
participation regulations (40 CFR 124)
and RCRA Subtitle C permitting
regulations (40 CFR 270).

Today, EPA is finalizing the public
paticipation poriion of the proposal
fwith a number of changes in response
to comments received by the Agency
cduring the comment period for the
proposed rule—see Seciion IV below),
which includes changes to both Parts
124 and 2792. The Agency is not
finalizing the proposed revisions'to
combustion permitting procedures at
this ime.

EPA decided to separate the two
portions for a number cf reasons. First,
te public comments cn the proposed
r:le were mare favorable towards the
public paricipation changes. On the
other band, the commenters were less
satisfied with the proposed combustion
permitting changes, particularly those
chznges regarding the tial burn. The
Agency is currently considering and
addressing the commenters’ concerns on
the proposed combustion permitting
changes. In the meantime, EPA sees no

~easan to delay the important changes to -

the public participation provisions.
Norecver, EPA is commitied ta
{ssuing comprehensive amissions
standards far combustion facilities
under RCRA and the Clean Alr Act. The
Agency anticipates issuing a propesed
rule on these standards in the fall of
1593, Due to potential averlap between
the procedurss in the emissions
standards proposed rule and the

' The owner or operator of a combustion unit
must conguet a irial bura as gart of the permitting
precess {er a cambustion unin The trial burnis s
demonsitalion period held by the awner or cperaler
of a comoustion unit to test the wnit's ability to
meet the regulatory performance standards for
uweatment of hazardous wastes. The permnitting

agency uses tha results of the trial Surn to establish

aperaiing conditions in the RCRA permit.

combustion permitting procedures in
the June 2, 1994 proposed title, EPA has
decided to take more tirme to consider
the permitting provisions in the June 2
proposal. We intend to find the best
possible sclution to coordinate these
two rulemakings.

Finally, EPA realized that the
proposed rule may have caused some
confusicn. A few commenters pointed
to the different character of the public
participation changes and the
combustion permitting chacges. The
commenters expressed concern over
combining these two dissimilar portions
in the same rule. Moreover, a number of
commenters seemed to be confused aver
the applicability of the rule. In
particular, since the combustion
permitting provisions would apply cnly
to combusticn facilities, and the
proposed rule was an outgrowth of the
Combustion Strategy, a number of
commenters seemed confused over the
applicability of the public participation
procedures 1o all RCRA TSDFs.

I11. Applicability of Teday's Rule

Today's rule promulgates ¢hanges and
additions to Parts 124 and 270 in the
Code of Federal Regulations (CFR}. The
Part 124 changes, which include new
and earlier public involvement steps
and procedures, apply to every facility
that has or is seeking a RCRA subtitle C
permit to treat, sicre, or dispose of
bazardous waste, unless exempted
under a specific section. The changes to
Part 270.in §8270.2, 270.14, and
270.30. also appiy to every facility. The
changes to §§ 270.82 and 270.65,
however, apply only 10 combustion
facilities. ’

The rule does not require RCRA
facilities that are already involved in the
permitling process to step back in the
process to comuoly with the new
requirements. Instead, the rule will
apoly to a facility accarding to what
stage of the process the facility is in
when the rule becomes eifective, For
instance, if a facility has submitted its
part B permit apolication before the
effective date of this rule, then the rule
coes not require the facility to hold a
pre-application meeling under § 124.31.
This facility would, however, hava to
comply with all requirements relating o
steps in the permitiing process that it
has pat vet undertaken.

IV. Review of Public Comments,
Responses, and Changes From the
Proposed Rule

The ‘oliowing (IV. A through E)isa
section-by-section summary of the most
significallf comments on the propesed
rule, EPA's responsas to those
comments, and an explanation of any

changes from the proposed rule o the
final. All of the public comments and ~
EP&'s comprehensive response to
comments decument on this rulemaking
are available through the RCRA Docket
(see the paragraph entitled ADDRESSES,
above).

The most significant changes in the
final rule involve our decision to use
guidance, instead of rule language, to
encourage facilities to strive toward
some of the important goals in the
propesed rule. EPA recognized in the
proposal that some of the proposed
regulatory provisions were very general
and requested comment on how they
could be effectively implemented (see,
e.g., 59 TR 28702). In response,
commenters argued that several portions
of the propesed regulatery language
wers vagus and would spawn disputas,
controversy, and Litigation. The
commenters suggested that EPA relocats
same af the proposed regulatory text to
Lb%g:eamble as guidance.

A found these comments
persuasive in certain instances. The
cdevelopmernt of today's rule has, from
the start, involved a balance between
cromoting broader, more equitable
oublic participation while maintaining
the fexdbility for individual permit
writers, facilities, and commurites to
adopt the most appropriate, site-specific
approach consistent with the principles
of falrmess and openness. Some of the
principles uncerlving the proposed and
final rules are inkerently difficult to
srescribe through regulation. For
example, it is possibie to require an
applicant to beld a meeting; it is much
more cifficult to require through
regulation that the meeting be
conducied in an equitable fashion, since
the steps required io accomplish this
objective will necessarily vary Zom
situation to situation. Although the final
mule retains most of the proposed
regulatory changes, E2A concluded that,
in certain instances, the nesed to
maintaia flexibility is inconsistent with
a national regulatory approach. In thess
instances, as explainaed more fully intze
sections belew, EPA has decided to
proceed by using guidance, rataer than
regulations, to encourage facilittes to
adopt and sirive towards & number of
the goals in the proposed rule. The
Agency will provide some guidance in
today's preamble; however, we also
anticipate releasing a guidance
document, in the near future, to help
pernmitting agencies and facilities to
implement today’s rule.

The Agency believes that facility
owmers, Staie environmental agencies,
tribes, and private citizens are oflen (n
the best position to determine what
modes of communicaticn and

A
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participation will work best in their -
communities. The Enal rule provides
the flexibilitv necessary to find the best
local salutions to ensure equal
oppertunities for all members of the
community.

A, Equitable Public Participation and
Environmental fustice

Proposed § 124,30 and Freamble. In
seclion 124.30 of the proposed rule,
entitled “Equitable Public
Participation,” EPA proposed to require
facilities and permitting agencies to
“make all reasonable efforts” to ensure
equa!l opportunity for the public to
participate in the permitting process. ~ -~
The proposed rule language defined
“reasonable efforts™ as including the use
of multilingual fact sheets and
interpreters at meetings and hearings.
when the *affected community contains
a significant non-English speaking
population.”

In the preamble to the proposed rule
(see 59 FR 28688}, EPA scliciied
comments on several key environmentai
justice ssues for the RCRA permitiing
program: {1} The siting of hazardous
waste facilities; [2) the manner in which
£PA should respond whern confronted
with a challenge to 2 RCRA permit
based on environmental justice issues;
(3) environmental justice concerns in
corrective action cleanups: and {4) how
EPA programs can take account of
“cumulative risk” and “cumulative
sf{ects’ associzted with the siting of a
hazardous waste management facility.
The Agency noled that, while it did not
expect to address these Issues i this
rulemaking, public input on these topics
would be helpful.

Synopsis of Major Comments on
§ 124.30 and Preamble. The majur
comments on this secticn of the
proposal invelved definitions.
Commenters asked the Agancy to define
many of the terms in § 124.30, including
“all reasonable effoms,” V'significant,”
“non-English speaking” and “affected
community.” The commenters were
concerned about the disputes,
conizoversy. and litigation that couid
arise from these undefined terms. Other
commanters supported the concept of
equitzble public participation,
particularly as an approach to
addressing any environmental justice
concerns that might be prasent,

The Agency received a number of
comments supporiing expanded public
narticipaiion as an effective approach to
addressing environmental justice issues.
Commenters stated that additional
opportunities for oublic involvement
and access o information will increase
the probability that all communities will
have input into the permitting process,

and should strengthen involvement of
those who have felt disenfranchised
from the process. Soma commenters
urged EPA {oc avoid a one-size-fits-all
approach and allow flexdbility for State,
local, and facility leadership to make
uitable determinations about how to
address environmental justice issues.

EPA's Response to Commenters. EPA
is committed to the principles of
equitable public participation and equal
treatment of all people under our
environrnental statutes and regulations.
The regulatory changes we are making
teday will enhance the RCRA public
participation process for all citizens. We
urge all permitiing agencids, permit
holders, and apolicants, to make all
reasonable efforts o praovide equal
access to information and participation
in the RCRA permitting process.

While we continue to promote
equitable public participation, we have
decided to address the ebjectives of
§124.20 in guidance rather than through
regulatory language. [n response to the
concerns expressed by many
commenters, we are not including
§124.20in the final rule. The Agency
agrees with the commenters who
expressed concern that tne language in
the prepesai was armbiguous, making
cornpliance with the requirements
difficult to evaluate and enforce, and
could engender disputes and litigation
without advancing the objectives of
today's rulemaking. .

As we nated eartier, EPA continues to
supper: the principles embodied in
§124.30 of the proposed ruls. We
SRTVUTIgE pern g agencies afd
facilities to foilow iha spirit of that
secilon and use all reasonable means to
ensure that all segmenis of the
vapulation have an 2qual opporiunily ©
participate in the permittiag process
and have equal access to information in
the process. These means may inciude,
but arz not limited to. multilingual
notices and fact sheets, as well as
translaiors, in argas where the affected

_ community contains significant

numbers of people who do not speak
Znglisn as a first language.

in liew of a regulation, the Agency
wiil taxe additicnal sieps to encourage
equitable public participation in RCRA
permitting. [n the near future, EPA will
issue further guidance to assist facilities,
sermitting agencies, and communities
in implementing the expanded public
pasricipation requirements intoday’s
rule. In this guidance docurient. EPA
slaps to discuss additional options for
increasing public participation by going
beyond the regulatory requirements.
The guidance decument will address, in
more detail, the approaches to equitable

public participation that we axe” 1.4
emphasizieg in this preamble, B
FPA believes that this rule presents
significant opportunities to be
responsive to environmental justice
concerns in the context of public
invalvement Prior to the promulgation
of today’s rule, the permitting process
did net formally involve the public until
the permitting agency tssued a draft
permit or an intent to deny a.permit. In
many cases, communities around RCRA
facilities felt that the dralt permit stage
was toa late to enter the process, that-
the facility and the permitting agency
had atready made zli the major
decisions by that point, and any-
commentis the public offered would
have no real effect, Insufiicient
oppertunity for cormmunities to become
involved in environmental decision- -
making is a contributing factor to
environmental justice concerns. The
provisions in today's rule will address
many of these concerns by expanding
public participation and access to
perenitiing information.

EPA continues to see public
pasticipation 2s an (mportant activity
that empowers communities 1o become
actively involved in local waste
managerment activities, The Agency
believes that this rulemaking is an
important step in empowering all
comrmunities, including communities of
color and low-income communities.

EPA agrees with the commenters wao
siated thatthe expanded public
participatien requirements in today's
riule will be useful tools for addressing
snvironnienial justice concerns. Today's
rule provides all communities with a
2reater voice in decision making anc a
stronger opportunity to influence permit
cecisions early in the process. EPA also
agrzes with the commenters who stated
tmat enviconmenial justice issues should
be addressed at a local leveland on 2
site-specific basis, Local agenicles and
lsaders have an imporiant tole to play

in acddressing environmental justice

concerns. States and EPA Regional
offizes zre the principal implementors
of the RCRA permitting program, and
have been directed to develop
mechanisms that respond effectively to
environmental justice concerns during
permitting actvities (RCRA
Imolementation Plan (RIP), 1995). In the
RIP, EPA asked RCRA implementing
agencies to continue their commitment
to seel opporiunities to address patterns
of disproportionately high and adverse
environmental effests and human bealth
impacts cn low-income communities
and communities of color that may
resuli from hazardous waste
fnanagement activities, The States and
Regions have been invelved in
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environmental justice pilot projects,
which have included, amoung other
activities, increasing public
involvement by tailoring cutreach
activities 1o affected communities,

EPA and its Office of Sciid Waste ang
Emergency Respense (OSWER) also
remain committed to addressing
enviranmental justice concerns beyond
those related to public participation,
The preamble to the proposed rule {see
59 FR 28536) discussed OSWER's
environmental justice efforts. Elliott P.
Laws, OSWER Assistant Administrator,
formed the OSWER Envircnmental
Justice Task Force (“EJ Task Force”) to
begin addressing many of these issues.
EPA released the “"OSWER
Environmental Justice Task Force Draft
Final Repert” {OSWER 8200.3-16 Draft)
and its separate executive summary
{OSWER 9200.3-15—1 Draft) on April
25, 1884, Since that time, the EPA
Regioral offices and the OSWER
program offices have been
implementing the recommendations
outlined in the E] Task Foree's draft
final report. The report was distributed
to the National Environmental Justice
Acvisery Council (INEJACQ) for comment.
In June 1953, after careful consideration
of z2ll comments, EPA released the
“OSWER Environmenta! justice Action
Agenda.” The Action Agenda provides
a concise summary of OSWER's current
strategy and describes the
implementation process for ensuring
that major issues, {dentified by the
NEJACErd others, continue to be
recognized and addressed. A full report
on implementation progress and
accomupiishments, entitled “Waste
Programs gnvironmental Jusiice
Accomplishments Report,” was released
concusrently with the Action Agenda.
All of these documents are “'living
documents” and, as such, are a part of
the process of centinuously addressing
environmental justice concerns. This
process represents OSWER's
commitnent t¢ adhere to the principles
of Sxecutive Order 128¢8, in which the
President directed feceral agencies to
icentify and address the environmental
concerns and issues of minority and
low-income comununities. Furthermore,
in an effort to make gnvironmental
justice an integral part of the way we do
business, the Agency issued a policy
direciive, in September 1994 {OSWER
9200.3-17}, that requires all future
OSWER pelicy and guidance documents
to consider environmental justice
issues,

During the public com:inent peried cn
he oroposed ruile. EPA recaived a largs
number ni Lcomments oo oreliminary
recommendaticns that the ] Task Force
had developed regarding several other

{i.e., beyond teday’s public involvament
rule} key environmental justics issues-
facing the RCRA permitting program.
The comments ranged Som general
observatons 1o mote detailed
suggestions, particularly with regard to
siting criteria, cumulative risk
assessments, and the need to base
decisicns on sound science,

We are disseminating the comments
that deal with these environmental
justice issues in the following manner:
(1) We are forwarding the comments on
RCRA facility siting to the Office of

- Solid Waste's (OSW)} RCRA Siting

Workgroup and to the NEJAC's Waste
and Facility Siting Subcommittee’s
Siting Workgroup; (2) we are forwarding
the comrments on issues affecting RCRA
cerrective action to the RCRA Subpant S
Workgroup, which is developing a rule
to establish cormrective action
requirements for releases of hazardous
wastes or hazardous waste constituents
to any environmental medium,
incleding ground water, from any solid
wastie management unit, ineludin
regulatzd units; (3} we are sharing the
comments on curnelative risk, multiple
exposure, and synesgistic effecis with
the EP.A Science Policy Council, the
group actively working to adcress these
issues; and (4) the comments on how
EPA shouid respond to RCRA permit
challenges based en environmental
justice issues are being adcdressed by
OSWER with assistance Fom the Otffice
of General Counsel, Qifice of Civil
Rights. and anv other appropriate partv,

EF A 4lso received severa comments
that did not approve of the Agency’s
decision o discuss and sclcit
comments on toe mere technical
environmental justice {ssves in the
context of a RCRA public involvement
rule. Many commenters argued that
these issues ars broad, far-reaching, and
impact a much larger constituency than
the intended audience for the public
participation rulemaking.

EPA acknowledges toe breadth of
these issues. The creamble to the
proposed rule has not bean the only
forum for discussing these issues., As we
discussed above. EPA has received and
considered comments from additional
stakeholders. inciuding States, the
NEJAC, environmental grouss,
environmental justice groups, and
regulated industries in developing th
“QSWER Environmental fustice Action
Agendsa” Fumthermore, since the Actien
Agenda is a living document, OSWER
will centnue 1o seek exzernal
comments, auggestions and experiences
as we sioive {0 ensure environmental
iustice in all cur programs.

8. Pre-Application Meeting and Notice. -

1. Applicability (Proposed ™~ "7 ¥t -2
§124:31(d)). EPA propoesed to exémpt '
permit modifications, permit renawals,
and permit applications submitted for
the sole purpese of conducting post-
closure activities from the requirements
in §124.31.

Synopsis of Major Comments on
§124.31(d). A number of commentars
stdted that the rule should require
facilities seeking permit renewals to
hold a pre-application meeting. Other
comumenters recommended that the pre-
application meeting requirements apply
to facilities making significant changes
during the renewal process, or that the
permitting agency should have
discretion in applying the requirement
to ranewals. Cpposing these .
commenters, several comumenters
supported the requirement as proposed
and urged EPA to keep the exempton
for renewals since many renewal
applications simply continue “business
as usual.” In these cases, said the
commenters, the community will have
adequate opporiunity to participate in
the renewal process: for instance, at the
draft permit stage. :

EPA’s Response toa Commenters. EPA
Mas decided to expand §124.31 10 cover
fzcilities that make a significant change
et permit renewal. For the purposes of
§124.31, a “significant” change in
facility operations is a change that is
equivalent to a class 3 modification in
§270.4%, e.g., operating conditions
change significantly.

The Agency believes that this
approact is a commen sense
compromise that will ensure adequate
public participation in the necessary
cases. Atthe same time, the regulated
community will have the assurance tha
facilities undergoing minor changes will
oe spared unnecessary administrative
burden. :

EPA will continue the exemption for
facilities that submit permits for the
purpose of condueting post-clesuze
aciivities. As we statec in the proposed
rule, the goals of the pre-application
meeting (e.g., establishing an sarly,
dialegue between the facility and the
pudtic do not appiv at most posi-
closure facilities, ZPA's experience’is’
that the public has usually been
concerned with permit decisions
relating to active hazardous waste
managemen! operations, as cpposed to
declsions ralating 0 closed facilities In
additicn, most post-clasure activities 2re
mandatory (e.g., maintenance of a
¢insed unit) and invoive fewer

involved in issuing an ¢peraling permir,
The existing public participation
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requiremants in Part 124 {e.g., the notics
and comment period at the draft permit
stage} will continue to apply. Since
closure and post-closure plans are
included in the permii application, and
become part of the permil, they will be
available for public review and
comnient along with the application and
the draft permit. Any changes to thess
plans after permit issuance will follow
the modification procedures in §270.42,
which also have public notice
requirements. We think that the existing
process provides sufficlent public
involverment in post-closure perxmttmg

While we are retaining the exempti
for post-closure pertoit applications :1
the final rule, we have tried to clarify
ourintent in the applicability
requirements. Specifically, we have
glarified that the exemption applias to
facilities seeking permits solely ta
conduct post-closure activities, as well
as to facilities seeking permits to
conduct post-closure activities along
with corrective action. Our intent in the
proposal, which remains cur intent in
the final rule, was to distinguish pest-
closure facilities from facilities with
operating units. However, someone
could have read the propesed rule as
net providing an exemption for post-
closure factlities with remaining
corrective action obligations {which
post-closure facilities often have).
Because the rationale for exempting
past-closure activities apolies whether
or not the facility is also performing
correctiva ac:lo... EPA has added
1¢nﬁuago to §g12 ..31(a) and 124.33{a) o
ciarify ourintent. 3

2. Meeting RECI_J. irements ‘Prooasad
§124.31a)~ (‘JJ} In these two
paragraphs. EPA propesed to 1 require \ne
permit applicant to hold at least one
meeting with the public befare
submitting the part B permit
application. The proposed rule listed
topics that the applicant must cover and
required the applicant to submita
record of the meering and a list of
altendees. ]

Syropsis of the Major Comments on
$124.31{a}-I). The commanters
generally cxpresssd suppert for the pre-
aoplica;o‘. meeling, Few curimentars
opposed EPA's oropesa. i have s
meeting early in the process. though
rany sugges\ed f:naroca 0 the proposed
rule itsell,

Several commenters thought that the
pre-applicaiion stage is 100 early fora
public meeting, Some commenters
stated tha: neither tae applicant nor the
agrnay couid provide the public with
aceurats and completn infnrmation
abaut the Tacility a4t such an =arly stage.
Moreaver, they nnted, the application
could change dramatically between the

pre-application meeting and apghc:aunn
submittal. : EREES e

Some commenters asked EPA to
clarify the record-keeping requirements
in the final rule. A aumber of
commenters opposed the requirement,
with some conimenters opposing the
term “record” because it would qualify
the meeting sWmmary as an official
document and make it subject to
litigation. Other commenters opposed
the rule’s requirement that the applicant
subrmit the record as a component of the
part B permit application. -

Concerning whether the permitting
agency should conduct, or aven attend,
the meeting, the comments varied. Some
cemmenters supported agency
attendance because the agency would
provide the meeting with credibility and
a source of accurate information. Other
commenters expressed concern that
agency attendance would interfare with
the "“open and informal dialogua™
between the facility owner and the
cublie,

Finally, rsany commenters supponad
alternatives 1o ihe pre-appiication
reeting. Numerous commenters backed
tte ‘dea of combining pre-application
meeiings with the siting mee! irgs that
many States already require, A few
commenters noted that EPA should
allow such a combination only where
the State meeting fulfills ali the
requirements of the pre-application
meeting. Another group of commenters
supported other options, such as using
an Intent-io-Submit form in place of the
meeting or holding the meating after
2pplication submit al,

EPA's Response 1o Commenters.
Section 124.31(b) of the final rule
reqUires the facliity to hold a meeting
prior to submitting the pan B permit
appiication; however, the rule ianguage
no 10nger listg speciiic topics that th
facitity must cover in the meetin
requiring instead that the facility solicit
guestions fom the community and
inorm the community about proposed
hazardous waste management activities,
“After the meeting, the facility must
prepare a “summary” of the meeting
and submit It as = component of the par:
2 germit application, The agency
shouie use it judgement in deciding
whether in attund the meeting.

EP2 disagrees with the commenters
who stated that the pre-application stage
is too garly tv hold a meeling with the
public. The mnst important goal we
rope to achieve from the pre-

- =:::>.u,auo.. meeting 'eﬂuwefnent ig the

"pe""n cof 2 dialogie between the
emnt opsiicaar and the communily,

e kelizve that the 1pplicant should
opan this dialogue at the beginning of
the process. The mesting witl give the

L Eore ik
et

public direct input to facility cwners or i
operators; at the same time, facility 1,
Qwaers or operators can gain an . .
undesstanding of public expectations’
and atternpt to address public concerns
in their permit appwcauons {see the
dlscussmn w0 paragraphs below), We
hope that this requirernent will help
address the public concern that public
invelvement ocours too late In the
RCRA ’::er:mmngg3 rccess. Although the
Agency agrees with the commenters that
the early timing cf the meeting may
prevent the agency and the applicant b
from having complete information, we
beliave that the benefits of early public
involvement and early access to
infcrmaticn cutweigh the drawbacks of
incomplete information. -

In any case, EPA does not intend for
the pre-application meeting toba 2
forum for examining technical aspects
of the permit applicaticn in extensive
detail; such technical examination is
more suited to the draft permit stage,
Instead, the pre-application meeting
should srovide an apen, flexibie, and
informal occasion for the applicant and
the oublic tc discuss various aspects of
a hazardous waste management
faciiity's operadons We a_'wt_'.ci'::ata that
the aoohcant and the public will share
ideas, educate each cther, and start
building the framework for a solid
working relationship, Of course, the
public retains the opportunity to submit
comments tiroughout the process.

EPA has also revised “the pre-
pplication meeting requirements io the
final rule (o make them more
straightiorvard and mere fexible than
the requiremen:is in the proposed rule.
The ﬂge::c 1s trying to provide
RNexibility in the way that permit
applicants hold pre-application
meetings. To this end, we have removed
the tist of required discussion topics,
proposed in §124.31{a}. In addition, we
have removed from the rule provisions
that the commenters considered vague,
including the requirement that the
applicant describe the facility "in
sulficient 2etail to allow the commuznity
to undersiand the nature of the
oparations o oe conducied at the

e
P i 4

-‘sl.'-’c‘s-—-r..,.d

]m

faus hw nd the impiicalions for human
heaith z2nd 1* w’:onmem“’ We agree
with corn .‘".e that such a

reguirement muld be difficult to
implement and enforce.

While we have removed such
raquirements frem the final rule, we
expect permit applicants lo follow the
sgiriy of th2 proposed r2quirements. For
IMSTHneED, we snsourage ;erm it

apely (ARt 1o » adidress, at the lavel o
i

.

Jerail that is practical at the time of 2
maet] gk the topics we identified in
§124.31(a) of the propased rule: the
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type of facility, the lecation, the general
processes involved, the types of wastes
generated and maraged, and
implementation of waste minimization
and pollution control measures. The
discussions may also include such
topics as the transportation routes to be
used by waste transperters and planned
procedures and eguipment for
preventing or responding to accidents or
releases. These are examples of the
types of issues that might be of
particular concern to a community and
about which the community might be
able to provide useful sugzestions to the
applicant. The applicant might then be
able to incorpeorate that information inte
the proposed facility design or
operations, either as part of Lhe initial
application, if time allows, cr at
subsequent stages in the process (a.g., in
submiting revisions to its application,
or in responding to a Notice of
Deficiency issued by the permitting
agency). By learning about and
addressing public concerns up front, the
applicant may be able to prevent
misundersianding Som escalating into
community epposition.

Noreover, the applicant sheould make
a good faith effort 1o provide the public
with sulficient information about the
proposed facility operations. While we
do not expect applicants ta go into
exiensive detail at the pre-application
stage, they should provide the public
with enough information to understand
the facility operations and the potential
impacts on human healih and the
enviranment, Tn addilon, as we
emphasized in the preamble to the
proposed rule (39 FR 28691), the permit
apolicant should excourage full and
equitable public participation by
selecting 2 meeting date, time, and place
that are convenient (¢ the public.

The final rule requires the applicant
10 submit a “summary” of the pre-
application meeting 25 2 compenent of
the part B permit application. EPA
shares the concern of several
commenters thai “the record” could he
subject to litigation. for instance, on the
hasis ol imadcyraey. EPAs intent in this
rule is to {oster communication and
mutual undersianding. nat to create
divisiveness and additional points of
dispute in the permitting process. Thus,
we have deleted the word “record” and
raplaced it with “summary"” in the final
rile. We do not intend for the meeting
suummary 10 be a verbatim acoount of the

ditficult it is to keep 2 word-for-word
record of 2 public mesting. Apolicants
should make a good faith effort to
orovide an accurate summary of the

meeting and a list of all attendees who

wish to identify themselves [see
§124.31(b) of the final rule),

In accordance with our intent in the
proposed rule, we are requiring the
permit applicant. in the foal rule, to
submit the summary as a component of
‘the part B permit application. Since the
part B application is available for review
by the public, requiring the mesting
summary to be part of the application
assures that people who are unable to
attend the meeting will have an
oppertunity to learn what transpired at
the meeting. In the proposed nule,
however, the Agency neglected to add
the summary to the list af part B
requirements in § 270.14(b). We have
added this reference in the final rule.

The pre-application meeting summary
will be useEuFto the permitting ageacy.
The summary will alert the agency to
important comrmunity concerns, areas of
potential conilict, and other issues that
may be relevant to agency permitting
decisions. In addition, the meeting
attendee list will kelp generate a
mailing list of interested citzens. (The
permitting agency is responsible for
developing a representative mailing list
for public natices under §124.10), The
list of attendees {roem the pre-
application meeting will assist the
permiiting agency in identifying pecpie
or organizations to include on the
mailing list so that i represents
everycone who demonstrates an interest
in the facility ard the permit process. It

-nas been EPA’s experience that mailing

lists ofien are not Tuily developed until
the permitiing agency issues the draft
permit for pudblic comment. Since EPA
seeks to increase public participation
earhier in the process, generation of 2
mailing list should precede such
aetivities. A mailing list developed
pursuant to § 123.10 could also be
available to enhance public
participation in other Agency or
community-based initiatives.

The actual timing of the meeting is
flexible in the final rule. The Agency
telieves that flexibility is necessary
because the optimal timing for the
meeting will vary depending on a
number of factors, including the nature
of the faciiity and the public’s
familiarity with the propased project
and its cwner/operator,

In tedav's rule, we require the facility
to conduct the pre-application meeting.
We beljeve that the applicant should
conduct the meeting in an effort to
establish a dialogue with the
community, We encourage permitting
agencies to 21tend nre-application
meetings, in appropriate circumstances.

but the ageney should not run the pre-

zpplication meeting. Although agency
atinndance may, at times, be useful in

gaining = better understanding of publs®.;
perceptions and issues for a particular
facility, it may undercut some of the

main purposes of the meeting, such as
opening a dialogue between the facility
and the community, and clarifying for

the public the role of the applicant in

the permitling process.

In the proposed rule, EPA solicited
comments (see 59 FR 28702) on the
opticn of allowing a State siting meeting
to substitute for the pre-application
meeting. EPA is nct including this
opton in the final rule, because doing
so would defeat some of the purposes of
the pre-application meeting (e.g.,
esiablishing an.open dialogue cn a range
of RCRA permitting issues that may
differ fom siting issues). Some
comimenters suggested that siting
meetings and pre-application meetings
be combined. There is nothing in
today's rule to preclude States and
permit applicants ffom working together
to combine these meetings, EPA
encourages them ‘o do so, provided that
the combined meetings fulfll the pre-
application meeting requirements in
today’s rule.

3. Notice of the Pre-Apolication
Meeting (§ 124.31(c)). Faragraph {¢) of
provosed § 12431 required the facility
t¢ give notice of the pre-application
rmesting at least 20 days prior to the
meeting 'in a manner that is lixely to
reach all affecied members of the
community.” EPA proposed to require
the facility 10 give the notice in three
ways: as a display advertisementina
newspaper of generzal circulaticn: as a
clearlv-marked sign on the facility
property: and as a radio broadeast. Eack
ofthese notices had to include ke date,
time and location of the meeting, a briefl
description of the purpose, a brief
description of the faciiity, and a
statement asking pecple who need
special access to notify the applicantin
advance, :

Synopsis of the Major Commentson
§124,31(cl. Most commenlers expressad
general suppon for the expanded notica
requirements. but questioned specific
aspects of the proposal. The
commentars also askead for flexibility in
choesing the tvpes of notice that would
pest reach different communities. .

The newspaper adverisement
reqlirement brought up the most
controversy. Some commenters
challenged as vague the provision that
the fazility publish the notice in the
local paper and also in papers of
adjacent nounties.

A number of commenters pointed cud
orobiems with requiring & largz sign at
the fucility, Some commer jers
mentioned that nebody would pass near
erough to same rural facilivies ' cee the
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sign, Other commenters reminded EPA
that sorme communities have ordinances
that han large signs. The commenters
urged that tne rule be more flexible and
aliow applicants to place signs at gearby
iniersections or on town tulletin boards.
Other commenters recorruneanded that
the agenev approve the sign or grant
walvers where communities ban signs.

The commenters did not exprass
many abections to the radic
requirement, but asked for overall
flexibility in the notice requirements.

EPA's Resoonse to Commenters. In
response to these comments, FPA has
enhanced the flexibility of the final rule.
Instead of requis ing the applicant to
crovide three specific types of public
notice, as in the proposed rule, the fnal
tule specifies only one type of notice
(i.e., the display advertisement]. The
other notices must fall within broadar
categories—one must be a2 broadecast
announcement and one must be a sign—
but are otherwise flexible.

We have decided o retain the display
ad requirement because of the expanded
puhlic notice it will provide: at the same
time, we nave inareased the fexibility
of the requirement by moving scme of
the or opcaed ruls’s more general
provisions out of rule tanguage and inte
guidance. both in teday's prea.mble (see
below) and in the future guidance
document for implementing this rule.

Sccric: 124.31(<} requices the
applicant to keep documentation of the
public notice and provide the
drcumentation ta the permitiing agency
upen requast. The reasen fur this
carpuiremeant is o provide proci of the

ublic notice that can be verified by the
aarmtrl...g zgency, We do not want this
reguirament o e burdensome Tor the
Faciiity. [msiead, we cncourige the
facility to keep a simple file for the
notice requirements. [tems for inclusion
in the fiie may include: capies of the
newspaper announcement, a receipt or
aifidavit of the radio announcement, a
phategraph of the sign, or a receipt of
purcnase jor the sign.

The Agency expecis tr‘ 2pp cilcanis
snd permit holders willn eagccd
1115 effort 10 anounce the pre-
zpplication mesting to s man
members of the affected cor .I'""U.’iltv as
ossibie,

» The newspaper advertisernent. The
applicant must print a display
advertisement in a newspaper of general
cirfulatinn in the commuritv. The

ilav ad shueld e located 2t a spot
in e pu:o: caleulated 1o give eifective
notwce te the general public. The ad
sheuld be large snough o be seen easily
by the reader. In addition to the display
ad, we also encourage facilities to place

i

'l’,

advertisements in free newspapers a.ud.
community bulletins.

In some cases, potential interest in the
facility may 2xtend bevond the host
community. Under these circumstances,
we encourage the applicant either to
publish the displayv ad so that it reackes
neighboring communities or to place
additional ads in the newspapers of
those cemmunities,

» The visible and accessible sign. The
final rule requires the applicant to post
the notice on a clearly-marked sign at or
near the facility. If the applicant places
the sign on tke facilily propenty, then
the sign must be large encugh to be
readatls from the nearest point where
the public would pass, on fast or by
venicle, by the site. The Agency
anticipates that the signs will be similar
in size to zoning notice signs required
by local zoning boards. If a sign on the
facility grounds is oot practical or
useful—rIor instance, if the facility iz in
a remote area—then the applicant
should choose a suitable alternative,
such as placing the sign at a neardy
point of significent venicular or
pedasitian irafiic. In the case that local
roning restrictions prohibir the use of
4t 2 sign in Uie immediaze vicimity of
trhe facility, the facility should pursue
otner available options, such as placing
notices on a comrmunity bulletin board
or a sign at the town hall or community
center. EPA Intends the requirement
tnat the sign be posted "al or near™ the
facility tu be interpreted flexibly, in
view af local circumsiances and our
intent to inform the p”blic about the
meeting. (n addition o the requirements
o §125.31, we encourage the apphca..
o place additicnal signy in nearty
commercial. residential, or downiown
areas,

e The bruadeast media
announcemeni. The fnal rule requires
the applicant to broadcast the notice at
least once con at least one local radio or
television siation. EP A expects that the
applican: will broadcast the actice at a
time and on a station that will
effeciively t.iase...l..ate the notice. The
zuplicant mav employ ancther medium
with prior approv al of the Director. Wﬂ
ancolrnge Y12 applicant to consult th
preamble v :k2 proposed rule {38 '-R
28890} Tor recommendations on
choosing the Sest circumstances for the
brozdcast announcement.

EPA will seen issue a guidance
document 1o assist facilities and
agenaiesin .nDTEr“er..mo the expanded
oubiic participaticen -eqnueﬂents The
aur‘ancn ductiiy cnt will include more
detailed discussicns on the approaches

ti
T

to broad and squitadle pushc notice that
we are emphasizing (a today's
preamble.

C. Notice atdpp!scatzon Submzr:a]
(§124.32)

1, Appiicability {P'oposed

24.32(c)). The proposed rule required
the permnitling agency o send a notice
to the factlity mailing list upon receipt

of 2 permit upsx'catzon EFA proposed
that the rule apply to 2ll new an
interim status facilities, bur not to
permit modifications or applications
subrmiited for the sole purpose of
conducting post-closure activitiss,

Synopsis of Major Comments on
Proposed § 124.32(c). The commenters
generally supported this provision of
e proposed ruete. A lew commenters
recommended that EPA apply the
provision to modifications, post-closura
permits, and interim status facilities.

EPA's Response to Commenters. The
&nal rule ratains the applicability
standards of the proposed ruls. We
continue to believe that the notice at
application submittal is an effective
means to let the community know that
the permitting agency has recelved a
permlit application, The notce allows
membess of the community to keep
trazk of new or exdsting fzcilities and to
review, concurrently with the
cermitling agency, the permit
appliceticn, which will be available for
review at a location specified by the
permitting agency {either in the vicinity
of the ,acili\y ar at the permitting
agency's office), We suggest that the
Dermitling agency consult the public
when choosing a suitable location to
place the application materials for
public review.

The notice requirernent does not
apply to germit modifications or permit
applicetions submitted fer the sole
purpose of conducting posi-closura
activities or post-clcsure activities and
corractive action at a facility, The
permii modification reguirements in
§270.42 already include provisicns for
providing public notice of modification
reguesis. Wn explain the exemption for
post-closure aciivities in section B.1.
above,

2. Responsibility and Timing
{Froposed § 124.32(a) and {b)), The
preposed rule directed the permitiing
agency io give the notice “within a
'Pasonable perivd cfume afer the

appiicaiion is received b} the Director.”
The proposed rule also listed the
informaticn that muss go in the notice.

S) nopsis of Major Comments on
Proposed § 124.32{a} and (0], Many of
lrie commenters o7 ovided Sngesucns
ca who should be resgansible for the

rutice at ¢pplication submittal. The
rm_Jc.rl‘ o of these commeniars supported
EPA's proposal, agresing that the
u:.ector should issue tha notice. A few
commenters expressed concern over the
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tUming of the notice. They suggestad that
EPA rewrite the rule tc require the
Director to issue the notice within 30
days ofaEplicaLion submittal.

EPA’s Response tc Commenters.
These provisions have not changed fom
the propesad rula to the final rula, EPA
maintains its position that the
permitting agency should te responsible
for providing the public notice at
application submittal. Providing the
nctce will demoenstrate clearly that the
permitting agency's role in the process
hasb .

We anticipate that the permitting
agencies will issue tireely notices and,
thus, we have decided not to prescribe
a tme fFame for agency issuance of the
notice at perrnit application.

D. Information Repeository

1. Applicability/Use/Responsibility
(Proposed §§ 124.33(a) and 270.30(m)).
EPA proposed to give the Director the
zuthority to require the facility to
establish and maintaiz an inforrgation
repository during the permitting process
{§ 124.33(a)) or during the life of a
permit (8 270.30(m)). Tke purpose of the
repository, as proposed, was to make
information available to the public

‘uring the permit issuance process and
during the life of a permit.

Synopsis of Comments on Propased
§§124.33{2) and 270.30{m). A number
of the cormments asked ZPA for
exermplions from the repository
“regquirement,’” especially for boilers
and indusirial furnzces (BIFs) and
federal facilities that must fulfll similar
standards under other riles, Many
commen:ters asked for flexibility,
suggesiing that EPA allsw the Director
to decide when to require a repositery.
Some commenters suggested that the
Director use this authority only in cases
whaere the community shows true need
or public interest when the facility is
high. Making a contrary point, a group
af commenters argued that the
repesitory should be mandatory for all
fzciilties. Another groun of commenters
insisted that the permitiing agency
should be responsible for the repository,
cr at feast split the respomsibility with
the fasility.

EPA’s Response to Commenters. In
the final rule. EPA Ras rewtitten
§5§124.22(2) and 270.30(m) to batter
reflect our original intent in propesing
the information repository requirement.
Qur intent was {or permilting agencies
to use the infoermation repository
requirement sparingly. We anticipate
that the Diractor will require such a
repositery only in special cases where a
significant £rnount of public concern
has surfaced or where the community
has unique information neads.

Many commenters suggested
exemptions Tom the "information’
repository requirement.” Howevar, the
information repository isnota
requirement that applies to a pre-
determined group of facilities, Instead,
the infermation repeository is a public
involvement tool that today's rule
makes available to permitting agencias
for use on a case-by-case basis.
Accordingly, there is no need for
exemnptions Fom §§ 124.33 or
270.30(m).

Some of tha confusion over this
section may be the result of the language
in the proposed rule. We have reworded
§§124.33 and 270.30(m) in the Snal rule
to make clear that thé Director shall
assess a variety of factors, including the
status of existing repositeries and the
community’s proximity to a copy of the
administrative record, when considering
whether or not tc require a repository at
any facility. So, for instange, if the
Director determines that public interest
waITants a repository at hypothetical
racility X, but finds that 2 BIF
repository already existing at the facility
is responsive to the public interest, then
the Directer may determine that the
facility has no zeed for a repository
under §§124.33 or 270.30{m). Or, if the
existing repository does not completely
satisfy the need that the Director
identified, then the Director may specify
additional steps that the facility must
take to make the repository meet the
public need. At Facility X, for instance,
the Director may require the facility to
make availabie maore informaticon on the
general permitting standards, or on the
permmit apoiicaticn and technical
stancards for the other units on site,
aside fTom the 317 unit, The facility
could then add this information to the
existing repository if the repositery
meets the requirements of §§ 124.33 or
270.30(m). . o

2. Contents (Proposed §124.33(b] and
(e)). The proposad rule language
required the repository to contain all
“doeurments, reports, data, and other
information deemed sufficient by the
Director for public understanding.” as
well as information on public
involvement zctiviiigés and now to get
on the facilitv mailing list.

Synopsis of the Major Comments on
Proposed §124.33(b) and (e). A number
feommenters recommended specific

documents and types of documents
{e.g., the permit applicaticn, all relevant
fact sheets) tiat EPA should require in
the information repository provisions.
Some commenters insisted that the
content requirements in the proposed
rule were too vague. Other commenters
thought that ZPA should ban certain
materials {e.g., public relations

literature) from the information

Doy At

repository. ‘

PA’er{esponse to Commenters. We
have changed the repository content
requirernents in the final rule. The new
provision requires the repository to held
“'zll documents, reports, data, and
information deermed necessary by the
Director to fulifill the purpases for which
the repository is established.” We have
tried to be as flexdble as possible in this
section since the permitting agency -
could require a facility to establish a
repository at any stage during any
permit process or for any time during
the life of the facility. Moreover, the
requirement to establish a repository
will be impcosed by the Director on a
case-by-case basis; after taking into
account the site-specific factors in each
case, the Director will decide what
materials are appropriate for the
repository.

The fnal rule gives the Director the
authority to limit the contents of the
repository. While the rule creates no
outright bans on materials, EPA
anticipates that the Director will use his
or her discretion to easure that
repository materials are relevant to
permitting activities and to prevent
parties from placing inappropriate
materials in the repasitory. We
encourage perrnitiing agencies, in the
spirit of equitable public partizipation
and access to information, to consult the
public regarding what materials wouléd
be most useful o members of the
sumrounding community.

3. Location (Froposed §324.33(c)).
The proposad rule stated that the
facility should choose the location for
the repository in a place with suitable
public aceess, If the Director opposed
the site, then the Director sould choose
2 more appropriate location. The
proposed rule also required the
repository to be open during reascnabie
hours and to give the public aczess to
photocopy service (or an altermative
means for people to obtain copias),

Svnopsis of Public Comments cn
§124.33{c). Several commenters
exzpressed concem over the geographis
location of the repositery, Other
cemmenters askad that EPA rewrite tb
rule o allow for on-site repositories.

EFA’s Response 0 Commenters, EF.
has tried to be flexible in revising the
final rule. While we expect tzat the
Director will only infrequently requir
repository, we anticipate thro those

situations will all e differars Forth
reason, we have avoided wroinis s nar W

prescriptions for the lacation mi the
repusitory, Instead, § 12437 ) of ths
final rule retzins the prov-... allow g
the facility to choose the acation, ¥
encourage facilities, in the spirit of

.
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equitable public participation and
access to information, to involve the
public when suggesting a location for
the repository. Toe Director has the
discretion to choose a more suitable
location if he or she finds that the one
chosen by the facility is unsuitable
based on access. location, hours of
availability, or other relevant critera.
The Director should exercise this
authority sparingly; we are’anticipating
that, in the great majority of cases, the
facility will choose a suitable location.
EPA encourages facilities to establish
repositories off-site (i.e., within the
community where the facility is located)
whenever an off-site repository is
feasible and would be more readily
accessible to the public. Today's rule
does not, however, preclude the use of
on-site repositories.

4. Timing and Duration (Proposed
§124.33{0). The proposed rule required
the facility to maintain and updatas the
repository for a Urne period determined
by the Directar. The proposal also stated
that the Director could require the
repository at any time during the
application process for a RCRA permit
cr during the active tife af a facitity.

Syncpsis of the Major Commerits ol
Proposed § 124.33({). The commenters
submitied a variety of comments
concerning the timing and duration of
the repository. Some commeniars
thought that permitting agéncies need
flexibility in applying the repository
requirement. Others taought that EPA
should require the repository to apen
and close at specific points during the
permitting process. One group of
commenters insisted that EPA include a
provisien in the nule to aliow for
automatic ¢clesure of the repository oace
the permit is issued, denied, or
apoealed. .

EPA's Response to Commenters. In
the final rule, EPA clarifies its intent
that the Director have the discretion to
apply the repository requirement at any
time during the permitiing process or
the life of a facility. Given that it is
within the Director's discretion whether
to establish a repository at all, we
believe that it would ke inappropriate to
prescribe specific timing and duration
requirements that are triggered by the
creation of a repository; ratker, the
Director should decide on questions of
timing and duraticn oz a case-by-case
basis. The final rule continues the
preposed rule’s provisicn'that the
Director determine the duration of the
repositery. The fnal rele provides that
the Director can close the repository,
basec on the same standards (found in
paragraph (a}) that the Director uses
whan assessing the need fora
repositary. o

E. Trial Sur:; Notices .

1. Notice of the Trial Bumn for =~ '~
Permitted Combustion Facilities
{Proposed §§270.52(b)(6]) and

-270.88(d)(3}), Permizs for new

hazardous waste combustion facilities
must include a plan, approved by the
permitting agency as part of the permit,

-that describes how the facility will

conduct Be trial bum. Howaver,
because construction of a new facility
may take a considerable peried of time,
the trial Dum itseif might not take place
unul several years after permit issuance.
The proposed rule required the
permitting agency to give public notice
of the impending trial bum for
permitted incinerators and BIFs. Under
the proposed rule, the permitting agency
would send a notice to the facility
mailing list and appropriate units of
State and local governunents announcing
the scheduled commencement and
completion dates for the trial bum. The
notice would also provide the public
with contact information at the
permiting agency and the facility and a
iocation where members of the public
could review the approved trial burn
plan. The proposal required the
permitting agency to mail the notice
within a reasonable time period prior to

“the trial burn,

Synopsis of the Major Comments on
Propased §§270.62(b){8) and
270.66(d)(3). We received both positive
and negative comments on the proposed
notics of wial bura {or permitted
combustion facilities. The supporters
noted the impertance of informing the
public of the anticipaied tire period for
conducting the burn, because a
significant amou=nt of time may elapse
between issuing the germit and
conducting the wrial burn.

Those who opposed the trial burmn
notice asked what benefit would accrue
from public notice of an impending,
scheculed trial burn for a new
{permitted) facility. One commenter
asked EPA to discuss the purpese for
requiring this notice from a new facility.
censidering that the schedule is set out
in the permit and the trial burn plan is

_ already open [or public comment as pant

of the dra® permit. Some commeniers
thought that the other permitting events
already provide sufficlent opportunity
for public comment, Other commenters
opposed the requirement that the
permitting agency give the triai burn
notice. claiming that delays would
ensue when the agency could not
publish the notice on time.

EPA's Response to Commenters. EPA
has deciced to finalize the trial burn
notice provisions for permined facilities
as proposed. The Agency agrees with

& e
e -

the commenters who noted the | .., * ¢
importancs of keeping the cqmmunﬁ:-g RETE L

up to date on permitting activities at the
facility. Several years may pass between
the approval of the trial bum plan and
the actual date of the trial burm. Dudag
the intervening time, the public may not
necessarily temain up to date on
activities at the facility. The trial burn

is a significant siep in the process of a
combustar maving toward full
operation; experience has shown that
the public is often interested in knowing
whan the bum will cccur so that - . ¢
citizens can review the trial burn

results. Thus, we remain commitied to
giving notce of the impending trial

burn at permitted facilities,

The final rule reguires the permittng
agency to send the notice to the facility
mailing list. While we do not specify a
time period during which tha permitting
agency shouid send out the notice, we
anticipate that permitting agencies will
tynically notify the public at least 30 .
days before the trial burn. .

The final rule does not provide for
comment petiod after the permitiing
agency gives notice of the trial burn
dates. A number of commexnters asked
£7A what the purpose of such a notice
would be, iInot o cpen a comment
peried. QOther commenters asked the
Agency 1o make clear whether or zot the
ruie would require a corament peried
during the trial burn stage. EPA decided
that a comment pericd during the trial
burn phase would not be necessary or
approoriate. The public has already had
the opporiunily to be involved with,
and commenrt on, the izl burn plan
during the dralt permit stage. Our intent
in providing for the notice at this stage
is to make the public aware of an
impending tiai burn. The notice wiil
serve as an update, rather then the
opening of a comment period.

Finaﬁy. EPA has clarified in
§5270.52{0)5) and 270.66{d}(2) that a
new harardous waste combustion
facility applying for a2 permit may not
commence its trial burn unt! after the
permitting agency bas issued the
required notice. It was clear from the
proposal that we intended ior the
cermitting agency to issue the notice
before the trial burn. However, the
proposed rule language did not
explicitly state the obvious corollary,
which was that the facility may not
commence the irial bumn until after the
nekice.

EPA does not believe that the notice
secuirement established by today's rule
wiil delay trial burms. The notice
requirement is straightiorward and easy
to impiement; we do not anticipate that
permitting agencies will fail ta ‘issue the
required notices in a timely fashion.
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Because the notice is purely - °
infermational, EPA will be flexible in
interpreting the requirement that the
notice be mailed a reasonable time
before the commencement of the trial
burn. Ideally, the Agency anticipates
that permitting agencies will mail the
notice at least thirty days before the trial
burn. However, as long as the notice is
mailed sufficiently in advance of the
scheduled trial bum so that the
recipients would be expected to receive
the notice prior te the commencement
date, EFA would consider the notice
timely, .

it is EPA's intent that the trial bumn
notice requirements in §§ 270.52(b)(8)
and 270.66(2)}(3} apply onlv to initial
trial burns, and not to subsequent trial
burns that may be conducted as part of
tha permit meodification procedures,
EFPA believes that the trial bure noticas
required by taday's rule are not )
necessary in these latter circumstances,
since the amount of ime belween
medification approval and the
subsequent trial burn is typically much
shorter than the amount of time that
may =lapse between sermit issuance
and the inital wrial burn. Moreover, the
modification procedures in § 270.42
include provisions for invelving the
pubiic throughout the modification
submittal and approval process (e.g.,
tkrough notices or public meetings). Of
course, if there are substantial
unforeseen delays between the approval
of the modification request znd the trial
ourn, EPA suggests that the permitting
agency issue a notice in accordance
the procedures set forth in today’s

rule. :

2. Notice of Plannesd Trial Burn Plan
Approval for Interim Status Combustion
Facilities {(Proposed §270.74(0) and
{c1(3)). Trial burns at interim status
facilities'generally take place befare
permit issuance so that the permitting
agency can set cperating conditdsns in
tke permit based on the results of the
trial bumn. The propesed rule required
the permitting agency to give public
notice of the tentative approval of a trial
burn plan for interim status {ncineraters
and 2IFs. The notice requirements are
the same as those proposed for
permitied incineraiors and BIFs, except
for an additional provision that the
noiice contain a scheduls of activities
that are required prior o permit
issuance, including the permitting
agency's anticipated schedule for trial
b plan approval and the actual trial

UITl.

Svnopsis of Major Comments on
§270.74(b) and {c}(3). Many of the
comments described in section E.1,
above with regard to the trial bum
netice for permitted incinerators and

BIFs also are relavant to the trial burn
notice for Interim status incinerators
and BIFs (e.g., comments on the timing
of the notice). A number of commenters
raised the issue of 2 comment period on
the trial burn plan for interim status
facilities. A few commenters supoorted
the idea, some oppased it, and several
mere asked EPA to clarify whether or
not we would require a comment period
cn the tentatively approved «al burmn
plan. One commenter noted that this
additional information was critical for
interim status facilities whers the public
has not yet had an opportunity for
involvement. .

EPA’'s Response to Commenters. EPA
has decided to Gnalize the provisions
for interim status facilities with two
slight changes from the propesal, First,
the final rule provides for notice of the
Director’s intention to approve a trial
burn plan, rather than his or her
“tentative approval.” [n respense to
comrnenter concerns that the notice
could be an exwra time-consuming step
in the process, EPA has changed the
languags to better reflect its intent that
the notice sccurs in the final stages of
review, rather than being a separate step
foilowing completion of review,

Second, we proposed o place the
notice requirements i a newly created
§270.74, which centlained interim status
combustion permittizg requirements.
However, since EPA {s not ffnalizing tke
combustion permilting sections af the
provosed rule at this time, we have
integrated the notice requirements with
the regulations for the permitting of
interim status combustion facilities, f.e.,

§270.82(d) er incinerators and

§270.66(g) for BIFs. . X
Although the Agency has not changed
the trial burn plan notice requirements

“forinterim status combustors in the

Eral rule, the requirements are in a
different format than in the proposal.
First, the notice requirements are now
located in the centers of the paragraphs
(§270.52(d) for incinerators and
§270.68(g) for BIFs) along with other
permitting requirements. Since the
nectice contents for inlerim status
facilities differ from the contents for
permitted facilities with regard to
announcing olanned approval of the
trial burn plan, we are amending
8§%270.82(d) and 270.88(g) to list the
specific information that the permitting
agency must include in the notices for
interim status combustors. Second, we
do not list the timing and distribution
requirements for the netice for interim
status facilities, as we did in the
proposed rule. instead, each of these
paragraphs refers the reader to another
paragraph (8 270.62(b) and §270.66(d),
respectively) that covers the notice of

the trial burn for permitted facllitiss: S¥smy
For instance, § 270.62(d) states that thg-~ ~
agency shall issue the notics “in ‘
eccordance with the timaing and .
distribulior requirements of (5)(5) of

this section.” Tke requirements in (b)(6)
are the new notice requirements that we
are issuing today fer permitted

combustion facilities (see section E.1.
above). [n following the standards in
{b){8), the parmitting agency will send

the notice to the facility mailing list and
the appropriate units of State and local -
government within 2 reasonable period
oftime before the trial burn, Secton
270.86(g) takes the same appreach for

BIFs by referring to paragraph (d) of that
section.

For permitied combustion facilibes,
EFPA has claritied in §§ 270.62(b)(6} and
270.65(d)(3) that a facility applying for
a permait may not commencs its trial
burn until after the permitting agency
Bas issued the required notice. EPA
does not believe that comparable
clarifying language {s necessary in
§§270.62(d) or 270.58(g) for the notice
of planned approval of a trial burn plan
{or an interim status faeility, EPA
believes itis clear under these
provisions that the permitting agency
will not approve a plan and,
consecuently, the facility cannot
commence its trial burn, untl issuance
of the reguired notice.

The role of tke notice for interim
stztus BIFs and incinerators is much the
same as the notice for permitted
facilities, Le., to kxeep the public
informed threughout the trial burn
stage. The final rule does not require a
comrment period after the permitting
zgency gives notice of the planned
approval of the trial burn plan and the
trial burn dates f{or interim status
facilities. The trial burn notice, like the
other natices required by this mle, is
primarily intended to kesp the
community informed while not slowing
down the permitting process. Since
interim status facilities are zlready
operating, and continue i operate while
the permitiing agency evaluates the
permit application, EF.A does not
believe it would generally be in the
public interest to delay the evaluation
process in order o provide a formal
response to comments on the trial bum
plan. However, if members of the public

ubmit significant information ¢r views
relating to the trial burn plan, the
Director should consider tris
information. and may choose to respond
in writing at the time of plan approval.
In addition, a fermal comment period
will, of course, still take place after dzas:
permit issuance.

EPA believes that the fnazl rule strikes
the appropriate balance hetween publc
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involvernent and the efficiency of the |
permitting process. The notice alerts the
public of the Impending trial burn, and
af the opportunity to review the trial
burn plan. Siace EP A is nat yet
fnalizing the other revisions to
combustion permitting procedures
proposad in §270.74, trial burn plans
for interim status combustors may not
always be available for review with the
rest of the application. Through teday's
notice requirement, the public will still
have an opportunity to stay informmed
and to review the plan before the -
Director approves it

EPA is cuwrrently considering and
addressing the commendis it received an
the revised combustion permitting
proceduress. If those procedures are
finalized and go into effect as propesed,
including the provision requiring
facilities to submit trial burn plans with
permit applications, the public will
have the opportunity to review and
submit opinions or suggestions en the
proposed trial burn plan at any time
after the facility submits the application,
At that time, EPA will have the
opportenity to consider any such
submissions in the process of reviewing
the plan. Accordingly, EPA isnot
requiring a coniment period for the

pianned trial burn plan approval in this

rule, since such a requirement counld
likely be rendered unnecessary in the
future,

V. State Authority

A Applicability of Todav's Rule in
Authorized Statas

The overall effect oftoday’s final rule
is to increase the stringency of the
RCRA permilling process. Thersfore,
Stales that are authotized to administer
and enforce the RCRA program in lien
of EPA under section 3005 of RCRA are
required to rredify their programs by
adopting equivalent requirements if
necessary {see §271.21{e}). States must ~
submit thelr proposed program
modifications to EFPA for approval
according to the schedules set forth in
seciion V.B. below. _

EPA is promulgating today's rule
pursuant 1o statuiery authority that
existed prior to the Hazardous and Solid
Waste Amendments (HSWA) of 1884,
As we explained in more detail in the
proposed rule {539 FR 28703-04), EPA
will implement §§124.31 (the pre-
application meeting), 124.32 {the notice
at application submittal}, and 124.33
(the information reposiiory) of this rule
in authorized States only when EPA is
processing permit applications for
hazardous waste management units over
which it has the basic permit Issuance
authority (e.g., BIFs in States not yet

authorized to issue BIF permits), EPA -
has added language to §§124.31(a),”
124.32(a), and 124.33(a) of the final ruls
to clarily that EPA will implement these
sections only for such applications. For
all other permit applications in
authorized States, the requirements of
these sections will not take =ffect untii
the States adopt and become authorized
for this rule.2

Under this approach, EPA will be
implementing §5124.31, 124.32, and
124.33 only where it.is the basic
permitting authority for the unit. EPA
will, of course, implement these
sections in non-authorized States. EPA
will also implement thess sections in
authorized States wken the permit
application In question ¢éntains one or
more hazardous waste management .
units for which the State is not
authorized to issue RCRA permits and,
thus, EPA bas basic permit issuance
authoritly. For example, EPA will
implement today's rule when processing
an application that includes a BIF if the
State is not 2uthorized 1o issue BIF
permits. The facility with the BIF unit
will be subject to all the applicable
requiretnents inlecay's rule,

Howsever, if the Staie is authorized to
issue RCRA permits for all of the
hazardous waste management vaits in
an zppiication. then EPA wiil not
impiement the requirements in
§§124.31, 124.32, ard 124.33, EPA will

“Agt implement those provisions in such

a case. even though EPA may retain
auihority to issue a H3WA “rider”

-telaling to the units in the application

(e.g., autharity o control air emmissions
from cernein wnits uncer 30 CFR Part
284 Subparts AA, BB, and CC), or
relating to the facility 25 a whole {e.g.,
corrective action authority under 40
CFR §254.101). Ferexample, EPA will
not implement §§124.31, 124.32, and
124.33 when processing the corrective
action partion of a tank siorage permit
apolicaticn in an authorized State,
Tre Agency believes that this
arrangement best implements the intent

SEPA (s notincluding similar Uimiting langeage,
like tha langzwage In §5124.31, 124,32, and 124.33,
inihe other provisions of today's Tule, With respect
10 §270.14, 058 requirernent 0 submit the summmary
of the pre-app.icatinn mects ith the Part 3
permit applicatien expressiy teferences §124.31,
Acserdingiv, where tha regulations 2o nat require
a meeling, it {s clear that the appiizant does not
need 0 provide a meeting sumumary. With respect
1o the information reposliory requizement of

_§270.30(m), EPA will follow the general principles

applleable s the inclusion of the §270.30
“botlerplate” provisiens in HSWA zortions of
RCRA permuts isee, o.g. it re Ceneral Motors Corp
ACRA Apped) Nos. 90-24, 90-25, at 23 (EAB Nov.
&, 1952) Fooally, §§270.52 and 270.66 apply enly
where EPA has permit issuance autherity aver
incinerators and 2iFs, respectively, so there is no
need o limit the applicability of the specific

_requirsments added 1o these sections loday.

of today’s rule. EPA designed the pre-._ -
application meeting. the notica at < T
applicatico submitial, and repositSry
requirements to enhance
communication and understanding -
between the public, tha facility owners
and gperatars, and the permitting
agency. These requirements will foster a
dizlogue between facilities and
cotinmunities with a focus on
fundamental permitting issues. EPA
beliaves that these interactions are ~
properly part of the application process
for the basic permit 1o conduct
nazardous wasie management
operations. and not part of tha process
to evaiuate and issue additional
conditions through a HSWA rider.
Accordingly, and consistent with the
proposal, we have explicitly Hed these
requirements to the basic permit
issuance authority for hazardous waste
management units.

For most units in most States, the
Dasic permit issvance autherity rests
with the State, Accordingly, EPA
strongly urges authorized Statesto
adopt this rule in an expeditious
manner, Specifically, EPA encourages
States that have not vet adSpted the BIF
rule to adopt the new public
varticipation procedures congurrently
with their BIF rules, rather than
deferring adoption to the sormewhat
later deadline that applies to today's
rule. . .

[n adopting today's rule, authorized

tates should net include in their
azproved regulations the limiting
language added tothe final applicability
sections of §§ 124,31, 124.32 and
124,33, This language includes beth the
limitation of the sections’ applicability
to “all applications seeking RCRA
permits for hazardous waste
management units over which EPA has
sermit issuance authority” and the
definition of the phrase "hazardous
waste management units over whick
ZPA has permit issuance authority.”
Chviously, the reference 10 EPA would
be inappropriate in a State rule,
Moregver, even if the State changed the
language to refer to the State

avironmental ageney, the provision
would be unnecessary because
authorized States process RCRA permit
spplications and administer RCRA
permits only at facilities with units over
which they have permit issuance
authority, Accordingly, EFA
recommends that States nat include in
their regulaticns limiting language
similar to that in today's final
rulemaking,

-
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B. Schedules and Hequzrements for
Authorization

40 CFR 271.21(e) requires States with
final authorization to modify their
crograms to reflect federal program
changes and submit the modiEcations to
EPA for approval. The deadlines for
State modifications are set out in
§271.21(e)(2) and depend upon the date
of promulgation of final rules by EPA.
Thus, because EPA has promulgated
teday's rule before June 30, 1996, States
must modify their programs, if -
necessa.ry to adept this rule before July
1, 1597 {or July 1. 1998 i[ a2 State
statutory change is needed). States then
must submit these progtam -
modifications to EPA according to the
schedules in § 271.21(e}(4). Once EPA
approves the modifications, the State
requirements become RCRA Subttle C
requirsments.

States with autkorized RCRA
programs may already have
reguirements similar to those wa are
proposing today. EPA bas not assessed
these State regulations against the final
‘ederal regulations to determine
wheather they meet the tests for
authorization. Thus, smular provisions
of State law are not anthorized o
operaie in lieu of today’'s RCRA
requirements until the State submits
them to EPA, who then evaluates them
against the final EPA regulations. Of
course, States may continue to

administer and enforce their existing
standards in the meanume,

in developing today’s fnal rule, EPA
considerad impacts on exising State
programs. The public panicipation
requirements may de viewed as
performance objectives the Agency
wants States to meet ln their own
authorized programs. It is not EPA's
intent to restrict States rom conducting
similar activities that accomplish the
same objecdves Therafors, EPA intends
to be fiexible in revidwing State program
submissions and evaluating them
against the requirements for
authorization,

V1. Permits Improvement Team

In July 1994, EPA created a group of
EPA SLate Tribal and lccal government
o""l\_‘ lz [Permits Improvement Team) to
examine zand propose improvements to
EFA's permit programs. As part of its
efforts, the Permits Improvement Team
is examining ways to streamline the
permiiting process, explering possible
alternatives to individual permits, and
evaluating ways (o enhance public
involvement in the permitting procsss,
Tha Team plans to develop
recommendations in each of these areas,
discuss them with staksholders, and

submit them to Agency management for
consideration.

The public participation requirements
that EPA {s promulgating in today’s rule
are appropriate for the RCRA permitting
program as it currently exdsts. If,
hewever, the nature of the RCRA
permitting program changes as a result
of the Permits Improvement Team'’s
efferts, then the Agency may amend
these procedurss, or develop additicnal
procedures, For example, the Team is
considering recommending sevaral
alternatives to individual permits, such
as establishing general permits for
RCRA non-commercial storage and
treatment units. The.process of issuing

" general permits is very different from

the current RCRA permitting process;
thus, different approaches for involving
the public may be appropriate.

VII. Regulatory Assessment
Requirements

A. Executive Order 128868

Under Executive Order 123686, {33 FR
§1733, October 4, 1993) the Agency
must determine whether a regulatory
action is “significant™ and, therefore,
subject to review by the Oifice of

‘Menagement and Budget {OMB) and to
“the requirements of the Executive Order,

which include assessing the costs and
benelits anticipated zs a result of the
regulatory action.

"~ The Order defines “'significant
regulatory action™ 25 one that is iikely
toresult in a rule that may: (1) have an
annuazl elfect on the economy of $100
million or more or adversely affect in a
material way the econamy, 2 sector af
the econcmy, productivily, competiion,
jobs, the environment, public health or
safety, or State, local, or tribal
goveraments or communities; [2) create
serious inconsistency or ctherwise
interfere with an action taken or
planned by znother agency; (3)
materially alter the budgelary irapact of
entitlements, grants, user {2es, or loan
prograrms or the rights and cbligations of
recipients thereof; or (4] raise novel
legal or policy issues arising out of legal
mandates, the President’s priorities, ar
the princioles set forth in the Executive
Order.

The Agency has determined that this
rule {s not a significant rule under
Executive Order 12866. Pursuant te the
terms of Executive Order 12868, this
section of the preambie summarizes the
potentiai economic impacts of the RCRA
Expanded Public Particination rule.

Based upon the econmmic impact
analysis for today’s rule, the Agency's
best estimate is that the expandad

public pardcipation requlrements

would result in an incremental pationa!
angual cost of $180,000 to-$500,000 %

A complete discussion of the T
econeomic impact analysis is ava.xlai:le in
the regulatory docket for today's ruls in
areport entided "Economic Impact
Analysis for the RCRA Expanded Public
Participation Rule.”

Cost Analysis. Today's ruls includes
several requirements that would result
in direct costs to facilities submitting

nitial permit applicatdons or submitting
per:mt renewal applications that
propose a significant change for facility
operations {see § 124.31). The analysis
estinates the costs to all affected
facilities ef (1) preparing a public notice
announcing the intention to hold a
public meeting; (2) disseminating the
public notice in a local newspaper, over
a broadcast medium, and by posting a
sign; and (3} bolding a public meeting
and preparing a meeting s

In addition, the rule g»%o.
the dlsa:ret.on to require z facility to set
up an informmation repesitory, based on
the level of public interest or other
factors. This requirement can apply
anywkere in theé permittng 1 process or at
any ime during the active life of a
facility.

The total cost per facility of the above
requirements is approxdmately $5,000 .0
514,000, Over the next ten years, EPA
estimates that between 3C0 to 430
facilities will incur these costs. The
resulting total national annual cost,
assuming a discount rate of 7% is
estimated io be Detween 31 30 000 o
$500.000 per vear

Surumary of Benefits. The RCRA
permitiing pregram was developed to

protect human health anc the
environment Som the misks posed by the
‘reatment, storage, and dispasal of
hazardous waste. By improving and
clarifying the permitting process,
teday’s rule produces eavirenmental
benefits that result from a more efficient
perrmttmg process. The following is an
explanation of how each of the
orovisions of today's ru’= Drowdes

- benefits.

The mzin benefit of the expa.nded
public participation requirements of
ieday’s rule is 1o provide sarlier
apportunitiss for public involvement
and expand public access to information
throughout the permitiing arocess and
the operational lives of facilities. EPA
believes thar these requirements will
give epplicants and permitting agencies
a beiter opportunity te address public
congerns in making decisions atout Ze
facility and in subsequent permitting
activities,

Providing the pubiic with an
exvanded role in the permit process, by
promating community participation and
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input throughout the perrnitting
process, will also help fester continued
community involvement alter facilities
tecome permitted,

In addition, expanding public
involvernant opportunities could, ia
some cases, sireamline the permitting
process. since the public will raise
issues, and the zpplicant can address
the {ssues, at an earlier stage in the
precess. Currently, the public is not
formally invelved in the permitting
process until the draft permit stage,
which oceurs after the permitting
agency and the permit applicant have
discussed crucial parts of the part B
permit application. The Agency
anticipates that the earlisr participation
provided in this rule will address the
public concern that major permit
decisions may be mada befors the
public has the opportunity to gat
involved in the process. This earlier
involvament may well reduce costs
associated with delays, litigation, and
other products of disputes.

B. Aegulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
of 1980 requires federal agencies to
consider "small entities” throughout the
regulatery process. Section 803 of the
RFA requires agencies to perionn an
initial screening analysis to determine
whether small entities will be adversely
affected by the regulation. If the analysis
identifies affected small entities, then
the agency musi consider regulatery
alternatives to mitigale the potental
impacts. Small entitles as described in
the Act are only those “businesses,
organizations and governmental
jurisdictions subject to regulation.”

In developing today's rule far
expanding public involvement in the
RCRA permiltting process, EPA was
sensitive Lo the needs and concerns of
small businesses. The provisions set
forth the minimum requirements
necessary to fulfill the public
involvement obiectives in this rule.
Additional examples of activities that
facilities may choose to conduct are
provided in the preambie for the
oropused rule (38 FR 23680) and will be
wnciuded ioa futere guidance
dacument. rather than in this rule,

EPA 3 inten! is o orovide flaxibility for
ilitv o determine, in view of the
ity-specific circumstances, the
appropriate level of public involvement
activities, In addition, EPA recognizes
that, in some situations, an information
reposiiory could become tesource-
intensive for a faciilty er for the local
comunanity. EPA has addressed this
congern by clarifving, in the Bnal rule,
that the information recository is not
mandatory for all facilities. The rule

makas slear our intent that the Director
reserve the use of the information "o .~
repository opton only for the limited
number of facilities that raise high
levels of public interest or whose
communities have a special need for
mare access to information.

EPA conducted a small entity impact
screening analysis for the proposed rule
and determined tha: there were no small
entities significantly impacted {see 59
FR 28530-28711, Section VI.C.).
Because the public participation
requirements have not increasad since
the proposal, EPA has determined that
the final rule also does not significantly
impact small entities,

C. Paperwork Reduction Act

The Office of Management and Budget
{OME) has approved the information
collection requirements containad in
this rule under the provisions of the
Paperwork Reduction Act, 44 U.S.C.
3501 et seq. and has assigned OMB
contrel number 2050-0149.

This cellection of informaticn is

-estimated tc have a public reporting

burden averaging 89.60 sours per
response, and to require 34.50 hours per
recordkeeper annually. This total
includes time for reviewing
instructions, searching existing data
sources, gathering and maintaining the
necessary data, and completing and
reviewing the collection of information.

Send comments regarding the burden
estimate or any other aspect of Lthis
collection of infarmatian, including
suggestions for reducing this burden to
Chief Information Policy Branch (2138).
U.S. Environmental Protection Agency.
461 M St SV, Washington, DC 20460;
and to the Office of Informatien and
Regulatory Affairs, Office of
Management anc Budge!, Washington,
DC 20303, madked "Attention: Desk
Cfficer for EPA”

Display oIl OMB Control Numbers,
EPA is also amending the table of
curtently approved information
collection request {ICR) centrol numbers
issued by OMB for various regulations,
This amendment ucdates the table ‘o
accurately disglay those Information
requiraments contained in this Gnal
rule, This display of the OMB control
number and {ts subseguent codification
in the Code of Federal Regulations
satisfies the requirements of the
Paparwork Reduciion Act {42 U.S.C.
3501 et seg.) and OMB s implementing
regulations at 3 CFR 1220.

The [CR was previously subiject to
public notice and commentprioric
OM3 approvai., &s a reselt, EPA finds
that thege {5 "good cause” under section

T 333(LI(3) of the Administrative

Procedure act {5 U.5.C. 3533(0)(B)) o

L g M

amend this table without prior notice . N
and comment. Dua to the technleal ., 0. o0 0
nature of the table, further notice and = '
comment would be unnecessary.

L. Unfunded Mandates Reform Act

Under section 202 of the Unfunded
Mandates Reform Act of 1995 (the
UMRA], P L. 103—4, EPA generally must
prepare a written statement, including a
cost-Denefit analysis, for mles with
“Federal mandates” that may result in
exvenditures to Stats, local, and txibal ..
governnents in the aggregate, or to the
private sector, of $100 million or more
in any ene year, When such a stalement
is required for EPA rules, under section
205 of the UMRA, EPA must identify
and consider alternatives, including the
least costly, most cost-effective, or least
burdensome alternative that achiaves
the objectives of the nule. EPA must
select that alternative, unless the
Administrator explains in the fnal rule
why it was not selected or it is
inconsistent with law. Before EPA
establishes regulatory reguirements that
rray significantly or uniquely affect
small governmenis, including Tribal
governments, it must develap, under
seciion 203 of the UMRA, a small
government ageney plan. The plan must
oravide for notifying potentially
afiected small govemments, giving them
meaningful and tmely input in the
development of EPA regulatory
provesals with significan: Federal
intergovernmenial mandates, and

_informing, educating, and advising them

_about campliance with the regulatory

requirements.

For the reasons explained in Section
VLA, above, EPA has determined that
this rule does not contain a federal
mandate that may resuit in expenditures
of 5100 million or more for State, local,
and Tribal governments, in the
aggregate, or the private sector in any
one year. Rather, EPA projects the total
annual costs imposed by teday's rule to
be less than $500.000. Thus. today's rule

-is not subject to the requizements of
sections 202 and 203 of the UMRA.

in addition, EPA has determined that
1his rule contzins no regulatory
reguirentents that might significantly or
uniquely affect small goveraments. As
stated above, the (012l costs of the rule
are very iow. These minimal costs will
Lie incurred by owners and ogerators of
hazardous waste treatment. storage and
dispnsal factilties, which are prineipally
orivate entitles, and federal government
agencies. Aceordingly, this rule does not
imiposae any requirements that might
significantly or uniquely affect small
gavernments,
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E. Enhancing the Intergovernmental
Partrnership

Executive Order 12873. Executiva
Order 12875 on enhancing the *
intergovernmental partnership charges
federal agencies with establishing
meaningful consuhation and .
cellaboration with State and local
governments on matters that affect
them. In most cases. State governments
are the level of poverrcnent that
regulates hazardous waste,

EFPA has consulted with State officials
to develop teday's rule. EPA invited
several States, representing various
parts of the country, to participate in
this rulemaking process. These States
reviewed and provided feedback on the
draft proposal over a pericd of aight
months, and the draft Anal rule overa
period of five months. In addition, these
States participated in monthly
workgroup meetings via conference call.
Their participation and immediate
feedback in the workgroup process
added considerable value to the
rulemeaking eflért.

EPA contacted additional States in an
effart to receive their specific feedback
on general permitting and public
involvement tecnniques. EPA solicited
State input during a sessicn of the 3rd
Annual RCRA Public Involvement
Natioral Conference, in which sixteen
State representatives participated. The
Siate participants provided numerous
heipful suggestions and ideas. In
adcition, the Agency ctilized existing
State groups, such s the Association of
State and Territorial Solid Waste
Management Officials (ASTSWMO], to
solicit input on the proposed rule at
varicus stages in the development
process. Slate personnel at the
Commissioner level provided inputto
EFPA at bi-monihly meetings of the EPA-
State Task Force on.Heazardous Waste
Management. Through early
invoivement in the process, State
representatives made valuakle
contitutions to the development of
tedaw’'s rule, EPA also received
comments Tom several States following
publication of the preposed rule. Many
of the States’ concerns are addressed by
the final rule.

The Relationship of Today’s Rule
with ndian Policy, Currently, EPA has
the responsidility for ensuring the
imrglementation and 2aforcerment of the
Subtitle C hazardous waste regulatery
wrogram on [ndian lands. This
ressensibility includes the issuance of
hazarious wastia germits, However,
consistent with EPA's [ndian Policy of
13847 the Agency will lock directly te,
and work with. Tribal governments in
determining the best way to implement

the public involvement requirements in .
Indian country. This Indian policy
recogrizes the scvereignty of federally-
recognizad Tribes and commits EPA to

a government-to-government
relationship with the Tribes.

List of Subjects
0 CFR Pert 8

Reporting and recordkeeping
requirements.

40 CFR Part 124

Administrativa practice and
procedure, Hazardous Waste, Reporting
and recordkeeping requirements,

40 CFR Part 270 -

Administrative practice and
procedure, Hazardous waste, Reporting
and recordkeeping requirements, Permit
application requirements, Wasta
treatment and disposal.

Dated: Cctober 18, 1995.
Carol &. Browner,
Administretor.

Feor the reasons set out in the
preamble, title 40, chapter [, of the Code

of Feceral Regulations, is amended as
follaws:

PART S—OMB APPROVALS UNDER
THE PAPERWORK REDUCTION ACT

1. The authority citation for part @
continues to rzad as follows:

Authority: 7 U.8.C. 135 &t seq., 136—-126v;
15 U.8.C. 2001, 2003, 2005, 2008, 2601-2871;
21 U.8.C. 2310, 348a, 348: 31 U.5.C. 3701: 32
U.8.C. 1251 et seg.. 1311, 13134, 1314, 1321,
1326, 1330, 1344, 13435 [d) and (e], 1361: E.C,
11735, 38 FR 21243, 3 CFR, 1971-1978
Comp. p. 973; 42 U.S.C. 241, 242b, 243, 246,
300f, 3C0g, 300g~1, 300g~2,300g-3, 300g~,
30Q0g~-3, 3003-5, 300i~1, 300j-2, 30073, 300
4, 200j=9, 1357 et seq.. 63015992k, 7401~
7571g, 7542, 9601-95657, 11023, 11048,

2. Sectian 9.1 is amended by adding

the new entries to the table to read as
follows.

§9.1 OMB approvals under the Paperwork
Redustion Act.

» - Ll - *

OMB Conirel

<0 CFR Cillation Ne.

- . - . -

PART 124—PROQCEDURES FOR
DECISIONMAKING

12437 20500149
124.32 . 20560149
12433 ... rermeiaes 20500149

FART 270—EPA-ADMINISTERED PERMIT
PROGRAMS: THE HAZARDOUS WASTE

" PERMIT PROGRAM

270.62 ..

270.66

2050-0148
20500148

. OMB Contrdl
Hc "

40 CFR Citaticn

X
-
.

PART 124—PRCCEDURES FOR
DECISIONMAKING

1. The suthority citation for part 124
continues to read as follows: ‘

Autherity: Resource Conservaticon and
Recovery Act, 42 U.S.C. 6901 et seq.; Sale -
Crinking Water Act, 42 U.S.C. 300{1) &t seq.;
Clean Water Act, 33 U.S.C. 1251 of seq.; and
Clean Air Act, 42 US.C. 1357 et seq.

2. Subpart B is amended by adding
text to read as follows:

Subpart B—Specilic Procedures Applleabie

to RCRA Paermits a

Sec. - ‘

124,31 Pre-applicetion public notice and
meeling.

124.32 Public notice requirements at the
application staga. .

124.33  Information repository.

Subpart B—3pecific Procedura Applicable

to RCRA Permits

§124.31 Pre-appllcation public meeting
and notice. ‘

(2) Applicability. The requirements of
this section shall apply to all RCRA part
B applications seeking initial permits
for barardous waste mmanagement units
over which EPA has permi! issvarnce
authority. The requirements of this
section shall zlsc apply to RCRA part 3
appiications seeking renewal of permits
for such units, whers the renewal
application is propesing a significant
changs in facilily omeraticns, For the
purposes of this section, a "signifcant
change™ is any change that would
qualify as a class 3 permit medideation
under 40 CFR 270.42. For the purposes
of this section only, "hazardous waste
management units over which EPA has
permit issuance authority” refers ta
bazardous waste management units for
which the State where the units are
located has not been authorized to issue
RCURA permits pursvant to 40 CFR part
271. The requirements of this section do
not appiv o permit modifications under
40 CFR 270.42 or to apolicatinns that
are submitted for the sole purpese of
conducting post-closure activities or
post-closure activilies and corrective
action at a facility.

{o) Prior to the submission of a part

2 RCRA permit application for a facilitv.

the applicant must hold at least ocne
mesting with the public in order to
soliclt questions from the community
and inferm the community of proposed
hazardous waste management activitic:
The applicant shall post a sign-in sheet
ot otherwise provide a viluntary
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opportunity for attendees to provide
their names and addresses.

(¢} The applicant shall submnita
summarny of the meeting, along with the
list of attendees and their addresses
Jdeveloped under paragraph (b} of this
section, and copies of any written
comments nr materials submitted at the
meeting, 1o the permilling agency as a
part of the part B appligation, in
accordance with 48 CFR 270.14{b).

(d] Tke applicant must provide public
notice of the pre-application meeting at
least 30 days prior to the meeting. The
appiicant must maintain, and provide to
the permitting agency upon reguest,
decumentation of the notice.

{1) The appiicant shall provide public
notice in all of tke following forms:

(i) A newspaper advertisement. The
applicant shall publish a notice,
falfilling the requirements in paragraph
(d}{2) of this section, in a newspaper of
general circulation in the county or
equivalent jurisdicticn that hosts the
proposed location of the facility. In
addifion, the Director shall instruet the
applicant te publish the notice in
newspapers of general circulation in
aljacent counties or eguivalent
jurisdictions, where the Directar
cetermines 1hat such publication is
necessary to inform the affected public.
The notice must be published 2s a
display advertisemen:, -

(11) A visible and accessible sign. The
zpplicant shatl post a notice on a clearly
marked sign at or near the jaciiity,
fulfilling the requirements in paragraph
1d3i2) ot thiis section. [fthe applicant
olaces the sign on the facility property,
g the sign must be large encugh to be
readable from the nearest point where
the public would pass oy the site.

(111} A broadcast media
announcement. Thz applicant shall
bruadcast a notice. fulfilling the
requirements in paragraph [d)(2] of this
section, at least once on at least one
lncal radio station or television station.
The applicant may employ anotber
medium with prior approval of the
Oirecier

[iv) A nctice to the permilting agency. ™

The applicant shall send 2 copy of the
newspaper aotice Lo the permiiling
apency and to the appropriate units of
State and local government; in
accordance with §124.10(c){1}{x).

{2) The notices required under
paragraphn [2){1) of this sectioh must
include:
he cate, time, and lccation of the
sting: -

) A brief descrintivn of the purpose
of tie mesling: -

(ili] A brief description of the facility
and propesed operaiions. including the
address oramap (e.g.. a sketched or

H

meeti
4

copied street map) of the facility -
locationy

(iv} A statement encouraging people
e contact the facility at least 72 hours
oefore the meeting il they need special
access 1o participate in the meeting; and

{v] The narms=, address, and teleghone
nember of 2 coninct person for the
applicant,

§124.32 Public notlecs requirements at the
agplication stage.

(a) .Applicabilitv. The requirements of
this section shall apply to all RCRA part
B applications seeking initial permits
for hazardous waste management units
over which EPA has permil {ssuance
authoerity. The requirements of this
section shail alsc apply to RCRA part B
applications seeking renewal of permits
for such units under 40 CFR 270.51. For
the purposes of this secticn only,
“hazardous waste management units
over which EPA has permit {ssuance
authority™ refers to hazardous waste
management units for which the State
where tie units are iocated has not been
authorized 10 issue RCRA permits
ursuant to 40 CFR part 271, The
ecuirements of this section de not
ooly to permit modifications under 30
270.42 or pexmit applications
:bmitted for the sole purpose of
tonducting post-closure activities or
post-closure activities and corvective
action at a facility.

(%) Motification at application
submittal.

L¢]

s

[ I T

(3]
ol o4

'y

T

w oy
A

(1) The Director shal

ail provide public
notice as &7 ferth in § 124, 16{c)(1)(x).
and anlice to appropriate units of State

znd lecal government as set Jorth in
$ 124, 10{¢}{1){x). that 2 part B permit
application has been submitted to the
Agency and is available for review.

{2} The notice shali e published
within a reasonable pericd of time aftes
the spplication is received by the
Director. The notice must include:

[i) The name and telephone number of
the'appiicant’s contaci person;

(1) The name and telephone number
af the permitting agency’s noniact office,
nd a mailing achleess 1o which

o

infurmalion. opinions. and inguiries
rmav be dicected throughout the permit

1
revisw proTsss
An address 1o which people can

lisz; ;

{iv) The location where coples of the
permit application and any supperting
decuments can be viewed and copied:

4} A brief descripiion of the faciiity
aeed proposed aparatinos. including the
adriress or a map (e.g.. a skotehed or
copied sireet map) of the facility
lecation on the front page of the notice:
and

PP =ty

{vi) The date that the application was 3- -

submitted. RN

(e} Concurrent with the notice
required under §124,32(k) of this
sutpart, the Director must place the
permit application and agy supporting
decunents in a location accessible to
the public in the vicinity of the facility
or at the permitting agency's office.

§124.33 Information repository.

{aj Applicability, The requirements of
this section apply to all applications |
seeking RCRA permits for hazardous
wasie management units over wiich
EPA has permit {ssuance autherity. For
the purpeses of this section only,
“hazardous waste managercent units
over which EPA has permit issuance
authority" refers to hazardous waste
management units for which the State
where the urnits are located has not been
authorized to issue RCRA permits
pursuant to 40 CFR part 271,

(o) The Director may assess the need,
on a case-by-case basis, for an
informaticn repository. When assessing
the need for an information repository,
the Director shall consider a variety of
facters, including: the level of public
interest: the type of facility: the
presence of an existing repository; and
the proximity to the nearest copy of the
administrative record. {f the Director
determines, at any tirne after submittal
of a permit applicazion, that there is a
need for a repository, then the Director
<hall aotify the faciiity that it must
establish and maintzin 2n information
repository, [Sez 20 CFR 270.30(m) for
similer previsions relating to ithe
informaeilon repesitory during the life of
a permitl

(¢} The information repository shail
contain all documents, reports, data,
and information deemed fecessary by
the Director to fulfill the pursosss for
waich the repository is established. The
Director shall have the discretion to
limait the contents of the repository.

{d) The infermation repasitory skall
s¢ iocated and maintained at a site
10sen by the facility. [f the Director
finds the site unsuitable for the
purposes and perzens for which it was
estanlished. due to preblems with the
ioeatizn, hours of availability, access, or
oiher reievant considerations, then toe

irector shail specify a more
appropriate site,

{e] Tke Director shall specify
requirernents for informing the public
about the information repository. Ata
minimum, the Dizector shall require the
faciiity te pravide 2 written notice about
the nformation repasiteey toall
individuals on the facility mailing list.

(P The facility owner/operator shall
be responsible for maintaining and

1

»}

-
-
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updating the repesitory with _ =+ | ~
appropriate information throughout a
time pericd specified by the Director.
The Director may close the repository at
his or her discretion, based on the
factors in pardgraph (b) of this sectien,

PART 270—EPA ADMINISTERED
PERMIT PROGRAMS: THE
HAZARDOUS WASTE PERMIT
PROGRAM

1. The authority citation for pant 270
continues to read as follows:

Authority: 42 U.S.C. 63805, 85812, 6924,
5925, 6927, 5935, and 637+,

2. Section 270.2 is amended by
revising the definition for “Facility
mailing list" to read as follows:

§270.2 Definiticns.
- -

4 * L

Facility mailing list means the mailing
list for a facility maintained by EPA in
accordance with 40 CFR
124.10(c)(1)(ix). .
- * L3 L L3

3. Section 270.14 is amended by
adding paragraph (b){22] to read as
fcllows:

§270.14 Contents of pant 8: General
requirements,
- - L] L3 -

{bJ = «  h "

{22) A summeary of the pre-application
meeting, aleng with a list of attendees
and their addresses, and copias ofany
writlen comments or materials
submitted at the meeting, as required
under §124.31{ch i

4. Saction 270.30 is amended by

adding paragraph (m] to read as follows: -

§270.30 Conditions applicable to all
permits.

x - * x r

{m) Information repositery. The
Director may require the permittes to
estabiish and maintain an information
repository at any time, based on the
faziors set forth in 40 CFR 124.33(b).
The information repository will be
ed by the provisions in 40 CFR
122.33(clthrough (f. )

3. Section 270.681(0i(5) introductory
text is aniended by removing the
reference §124.11(b) anc adding in its
mlace §7124.10(b). )
= L

L] x *

5.1n §270.52, paragraphs (b}{&)
through (10) are redesignated as
paragraphs (b)(7) threugh (11}, and new
paragraph (b)(6) is added as follows:
§27T0.82 Hazardous waste Incinerater
permils,

- * L] x -

(“D)s - ®

{6) The Director roust send a notice to |
all persons on the facility mailing list 85
sct forth in 40 CFR 124.10(c)1){ix) and
to the zppropriate units of State angd
incal governmens as set for in 40 CFR
124.10(c){1}{x) annsuncing tke
scheduled commencement and
completion dates for the trial burn. The
applicant may not commence the trial
burn until after the Director has issued
such notice.

(i) This notice must be mailed within

a reascnable time period before the
scheduled trial bumn. An additicnal
natice is not required if the trial burn is
delayed due to circumstances beyond
the control of the facility or the
parmitting agency.

(i1) This notice must contain:

{A) The name and telephone number
of the applicant’s contact person;
{B) The name and telepgone number
of the permitting agency’s contact office;
(C) The location wheTe the approved
trial burz plan and any supperting
documents can be reviewed and copiad,
and

{D! An expected time peried for
commencement and completon of the
trial burm.

7. Paragrapn (d) of § 276.52 is revised
as foliows: - .

§270.62 Hazardeous waste incinerater
permits,
- - = = -

(¢) Far the purpese of determining
feasibilliv of compliance with the
performnance standards of § 264,333 of

adeguatie operating cenditions under
§264.345 of this chapter, the applicant
for a permi: for an exdsting tazardous
wasie incinerator must prepare and
submit a zial burn pian and periorm a
trial burn in accordance with §270.18(b)
and paragraphs (b){2]) througk (b){5) and
(0)(7} through (b)(10) of this section or,
instead, submit other information as
specified in § 270.18(c). The Director
must announce his or her intention to
approve the rial burn plan in
accordance with the timing and
distrtbution requirements of paragraph
n)(5) of this section. The contents of the
noiice must inciede: the name and
telephone number of 2 contact persen at
the facility: the name and telephone
rumter of 2 contact office at the
sermitting agency; the location-whers
the trizl burn plan and any supperting
documents can be reviewed and copled:
and a schedule of the activities that are
required grior to permit issuance,
including the anticipated time schecile
for agency approval of the plan and the
time pericd during which the trial bumn
would be conducted. Applicants

submitting information under X

- S e

§ 270.15(a) are exempt from complisnda™> "

with 40 CFR 264.343 and 264.345 and,
therefore, are exempt from the
requirement to conduct a trial burn.
Applicants whe submit trial burn plans
and receive approval before submission
of a permit application must complets
the trial burn and submit the results,
specified in paragraph (0}(7) of tris
section, with part B of the permit
application. [f completion of this .
process conflicts with the date set for
submission of the part B applicaton, the
applicant must contact the Director to
establish z later date for submission of
the part B application or the trial burn
results. Trial burn results must be
submitted prior to issuance of the
permit. When the applicant submits a
trial bumn plan with part B of the permit
application, the Director will specify a
time period prior to permit issuance in
which the trial burm must be conducted
and the results submitted. ‘

8.In §270.88, paragraphs (d) (3)
throughn (3) are redesignated as
peragraphs (d) {4) through {8), and new
paragraph (d}(3) s added to read as
follows:

§270.66 Permits for beilers and industrial
furmaces burning hazardous wasta.

= . - .

(d) * k&

{3) The Director must send a oetdcee to
all persons on the facility mailing list as
set forth in 20 CFR 124.10(e){1)(ix) and
to the approprizte units of State and
local government as set forth in 40 CFR
124.10(e}1){x) eanncurncing the

completion dates for the wial burn. The
applicant may not cemmence tae trial
burn until after the Direcieor aas issuecd
such notice.

{i} This notice must be mailed within
a reasonable time period.before the trial
burmn. An additional notice is not
required if the trial burn is delayed due
to circumstances peyond the conirol of
tne facility or the permitiing ageney.

(i) This notizce mugt contain:

Al The name and elephone number
of applicant’s contact person;

{3) The name end teiaghone number
¢f the permitting agency contact offics;

(C) The lccation where the approved
trial burn plan and any supportin
documents can be reviewed and copled,
and

(D] An expected time period for
commencen=nt and completion of the
trisl burm.

L - L L3 -

9. Paragraph (g) of §270.85 is revised

=
as follows:
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§270.68 Pammits for bollers and Industrial
furmaces burning hazrdous waste.

L] = [l - -

{g) Interim status boilers and
industrial furnaces, For the purposa of
determining feasibility of compliance
with the performance standards of
§ 266,104 through 258.107 of this
chapter and of determining adequate
operating conditions under § 2566.103 of
this chapter. applicants owning or
operating existing bollers or industrial
furnaces operated under the interim
status standards of § 266.103 of this
chapter must either prepare and submit
a trial burn plan and periorm a tdal
bum in accordance with the
requirements of this secticn or submit
other Information as-specified in
§270.22{a){6). The Director must
announce his or har intention to
approve of the trial burn plan in
accordance with the timing and
distribution requirements of paragraph
(d)(3) of this section. The contents of the
notice must include: the name and
telephone number of a contact person at
the facility: the name and ielephone
aumber cf a contact office at the
permitting agency: the location where
the trial burn plan and any supporting
documen!s can be reviewed and copied;
and a schedule of the activities that are
raquired prior ‘o permit issuance,
including the antcipated time schedule
for agency aporoval of the plan and the
time periads during which the trial burn
would be conducted, Applicants whe
submit a trial burm plan and receive
apuroval befere submission of the part
B permit appiication must complete the
trial burn and submit the results
specified in paragrapgh (f) af this section
with the part B permit application. If
completion of this process conflicts
with the date set for submission of the
part B application, the applicant must
contact the Directer to establish a later
date for submission of the part B
application or the trial burn results, If
the applicant submits a trial burn plan
with part 8 of the permit application,
the trial burn must be conducted and
the results submitted withia a time
period prior to permit issuance to be
specified by the Director.

{FR Dec. 95-29856 Filed 12-8-85; 8:45 am]
BILLING CODE 353050

40 CFR Part 52

[SC-029—1-7177a; FRL-8318-5]

Appreval and Promulgation of
Impiementation Plans: Approval of
Revisions to the South Carclina State
Implementation Plan {SIP)

AGENCY! Enviroanmental Protection
Agency (EPA)

ACTION: Direct final rule.

SUMMARY: EPA is approving a revision to
the South Carolina State
Implementation Plan (5IF) to
incorporate new pertnitting regulations
and to allow the State of South Carclina
to issue Federally enforceabls state
construction and operating permits
(FESCOP). On July 12, 1985, the State of
South Carolina through the Department
of Health and Environmental Control
(DHEC) submitted a SIP revision which
updates the procedural rales governing
the issuance of air permits in South
Carolina and fulfills the requirements
necessasy ifor a state FESCOP program to
become Federally enforceable. In order
to exiend the Federal enforceability of
Scutk Carclina's FESCOP program to
bazardous air poliutants {HAPs), EPA is
also approving South Casolina’s
FESCOP program pursuant to section’
112 of the Clean Air Act as amended in
199C (CAA) so that Scuth Carolina may
issue Federally enforceable construction
and operating permits for HAPs.

DATES: This fnal rule will be effective
February 11, 1996, unless adverse or
critical comments are received by

“January 10, 1996, If the effective date is

delayed, timely notice will be published

in the Federal Register.

ADDRESSES! Writlen comments should

be addressed to Scott Miller at the EPA

Regianal office listed below. Copies of

the documents relative to this action are

available for public inspection during
norrmal business hours at the {ollowing
locations, The interested persons
wanting to examine these cocwments
shouid make an appeintment with the
apprepriate office at least 24 hours
tefore the visiting dav.

Alr and Radiation Docket and
Infermation Center [Air Docket 5102),
U.S. Environmental Protection
Agency, 401 M Street 3W,,
Washington, DC 20460,

Environmental Protection Agency,
Region 4 Air Programs Eranch, 345
Courtland Street NE., Atlanta, Georgla
3G363.

South Carolina Department of Health
and Znvironrmental Control, 2600 Bull
Street, Columbia, South Carolina
29201,

FOR FURTHER INFORMATION CONTACTT .t
Scott Miller, Air Programs Branch, Air,
Pesticides % Toxdes Management
Division, Region 4 Environmental
rateciion Agency, 345 Courtland Street
NZ., Atlanta, Georgia 30365, Thse
tetephone number is {404) 347-3555 -
extension 4153. Reference file SCo29. ~

SUPPLEMENTARY INFCRMATION: On July

12, 1995, the State of South Carolinx .1

through the DHEC submitted a SIP
revision designed to allow South -
Carclina to issue FESCOP which ~ =
conform to EPA requirements for '
Faderal eaforeeability as specified in a.
Faderal Register notice, “Requirements
for the preparation, adoption, and
submittal of implementation plans; ajr
guality, new source review; firal males.”
(Sea 54 FR 22274, June 28, 1589). This
voluntary SIP revision aliows EPA and.
citizens under the Act to enforce terms
and conditions of state-issued minar
source construction and operating
permits. Construction and operating
permits that are {ssued under the Stata's
minor source construction and
operating pertnit program that is
approved into the State SIP and urnder
section 112(1} will provide Federally
enforceable limits to an air poliution
source's potential to emit. Limiting of a
source’s potential to emit through
Federally enforceabie construction and
operating permits can affect a source's
appiicability to Federal regulations such
as title V operating petmits, New Sourcs
Review [NSR] preconstruction permits,
Prevention of Significant Detericration
(PSD} preconstruction permiils for
criteria pollutants and Federal air toxics
requirements. EPA notes that the State
will continue to issue construction and |
cperating permits that are not intended
to be Federally enforceable under
regulations found at South Carclina Alr
Pollution Controt Regulation (SCAPCR)
61-62.1 Section 1I.A and Section I.B.

In the aforementioned June 28, 19853,
Federal Register document, EPA lsted
five criteria necessary to make a state
agency's minor source construction and
operaling permit pregram Federally
enforceable and, therefare, approvable
inio the SIP. This revision satisfies the
five criteria for Federal enforceability of
the State's minor source construction
and operating permit program.

The first criterion for a State’s
construction and operating permit
program (o tecome Federally
anforceable is EPA’s approval of he
permit pregram into the SIP. On July 12,
1993, the State of South Carclina
submitted through the DHEC a SIP
revision designed tc mest the five
criteria {or Federal enforceability. This
aciion will approve these regulations

T T




TITLE 47

LEGISLATIVE RULES
DIVISION OF ENVIRONMENTAL PROTECTION
WATER RESQURCES — WASTE MANAGEMENT

SERIES 35
HAZARDOUS WASTE MANAGEMENT RULE

§ 47-35-1. SCOPE ANRD AUTHORITY.

1.1. Sccpe and Purpose. —— The purpose of this rule is to provzde
for the regulation of the generation, treatment, storage, and
disposal of hazardous waste *to the extent necessary £for the
protection of the public health and safety and the envircnment.

1.2. Authority. -- This rule is promulgated pursuant to the West
Virginia haza*do&: Waste Management Act, W. Va. Code, § 22-18-1,
et seg. _ , , 7 _

1.3. Filing Date. —— April 11, 1598.

1.4. Effective Date. =-- June 1, 19%56.

1.5. Amendmernt of Former Rule. —-— This
Waste Management Regulations, 47 CSR K=
date thils rule becomes effective.

rule amends the Hazardous
in effect pricor to the

1l.6. Incorporaticon by Reference. -- Whenever either federal
statutes or regulations or state statutes or rulss are incorporated
by reference into thls rule, the reference is to that statute or
regulation in effect on July 1, 1995, unless otherwise noted in the
text of this rule. This incerporation by reference is nct intended

to replace or abrogate federal autherities granted the Resource
Cocnservation and Recovery Act of 1976.

l1.6.a. In applyving the federal requirements inceorperated by
reference thrcughout this rule, the following exceptions or .
substitutions apply, unless the context clearly requires ctherwise
cr the referencCed rule cannot be delegated to the state:

l1.6.a.1. "Office of waste management, West Virginia
lelSlon of environmental protection"” shall be substituted for
"envircenmental protecticon agency.”

l1.6.a.2. "Chief of the office of waste management, West
Virginia division of environmental protection“ shall be substltuted

1




for "administrator," "regional administrator," and “"director." In
those sections that are not adopted by reference or that are not
delegable to the state, "administrator", "regﬂonal administrator",
and “director" shall have the meaning deflned in 40 CFR 260.10.

1.6.a.3. Whenever the requlations require publication in
the "Federal Register" compliance shall be accomplished by
publication in the “West Virginia Reglster," a part of the “State
Register" created pursuant to the provisions of W. Va. Code, § 29A—
2—-2 for those areas applicable and delegable tc the state.

l1.6.a.4. Whenever in the federal regulation reference is
made to the Resource Conservation and Recovery Act cof 187¢ § 3010,

as amended (42 U.5.C. § 6930}, the reference should be tc section
4 of this rule. The notlfication regquirements of the Resocurce
Conservation and Recovery Act of 1976 8§§ 2010 remain in effect and
will be satisfied by ccmpliance with sectlion 4 of this rule.

1.7. Cross Reference. —— Whenever a reference is cited in a
provision incorporated by reference which cross reference was not
incorporated by reference, the provisions of the applicable state
law and rules, if any, contrel to the extent of any conflict or
inconsistency. Where state rules are present and there is a
guestion, the state rules govern. Where there are mno state
regulations present, Ifederal regulations govern. For example,
cross reference to 40 CFR part 264 subpart O —— Incinerators, which
was not incorporated by reference, would need to be referenced to

the aDpllcabTe West Virginia air quality board rule on incineration
of hazardous waste, 45 C8SR 25.

1.8. Inconsistencies with the West Virginia Cods. -—- In the
event a provision of the code of federal regLWations incorporated
by referfence herein includes a sectign which is inconsistent with
the West Virginia Code, the West Virginia Code controls to the
extent federal law does not preempt the state law. In the event a
provision of the code of federal regulations incorporated Dby
reference herein 1s beyond the scope of authority granted the
division of environmental protection pursuant to statute, or is in
excess of the statutory authority, such provision shall be and

remain effective only tc the extent authorized by the West Virginia
Code.

1.9. Provisions Applied Prospectively. -—- The provisions of
this rule are to be applied prospectively. All orders,
determinations, demonstrations, rules, permits, certificates,

licenses, waivers, bonds, authorizations and privileges which have
been issued, made, granted, approved or allowed to become effective
by the chief, and which are in effect on the date this rule becomes
effective, shall continue in effect according to their terms unless
modified, suspended or revoked in accordance with the law.




§ 47-35—-2. HAZARDOUS WASTE MANAGEMENT SYSTEM: GENERAL.

2.1, 40 CFR Part 260. —- The provisions of 40 CFR part 260 are
hereby adopted and incerporated by reference with the
medifications, exceptions and additions set forth in this section.

2.1.a. The definiticns of terms used in this rule shall have
the meaning ascribed te¢ them in 40 CFR parts 260, 261, 262, 263,

264, 265, 266, 267, 268, 270, 273 and 279 with the exceptions,
modificaticons and additions set forth in this secticn.

2.1.a.1. “Major facility" means a disposal or treatment
facility which disposes or treats an amcunt of hazardous waste
exceeding or egual to one thousand (1000} tons during a calendar
yvear, and any storage facility having a storage capacity for one
thousand (1000) tons of hazardous waste or more.

2.1.a.2. "Full regulation" means thoese rules applicable
to generaters of greater than one thousand (1000) kilograms of non-.
acutely hazardous waste in a calendar month and/cr who treat, store
or dispose of hazardous waste at their facility.

2.1.a.3. "Mercury containing lamp" means an electric.
lamp in which mercury is purposely introduced by the manufacturer

for the operation of the lamp. Mercury containing lamps commonly
include florescent lamps.

2.1.a.4. "“Universal Waste" means any of the folleowing
hazardous wastes that are managed under the universal waste
reguirements of 40 CFR part 273:

(1) Batteries as described in 40 CFR § 273.2;

(2) Pesticides as described in 40 CFR § 273.3; and
(3)

Thermostats and mercury containing lamps as described
in 40 CFR § 273.4.

2.2. 40 CFR § 260.2, ~- The provisicns of 40 CFR § 260.2 are
excepted £from incorperation by reference. Availability of
informaticn bprovided under these rules 1s contrelled by the
provisions of W. Va. Code, §22-18-12,

2.3. 40 CFR 8§ 260.21(d) and 260.23., =-- The provisions of 40.

CFR § 260.21(d) and 40 CFR § 260.23 are excepted from incorporation
by reference. ' o

2.4. Petitions for Waste Exclusions.

2.4.a. Perscons desiring to exclude a waste at a particular
generating facility from the lists set forth in 40 CFR part 261 may
petition the chief for such an exclusion after having received

approval from the administrator of the environmental protecticn
agency. The petition shall include:




2.4.a.1. A copy ©f the petition submitted to the
administrator of the envircnmental protection agency pursuant to 40

CFR § 260.22, including 2ll demonstration information;

2.4.a2.2. A copy ©of the administrator‘'s approval granting
the exclusion pursuant to 40 CFR § 260.20(d); and

2.4.a.3. Any other additional information which may be
reguired for the chief to evaluate the petition.

2.4.b. Within one hundred and twenty (120) days of the filing
of the petition the chief shall decide whether to approve or to
deny the petition and so advise the petitioner. Where a decision
o deny a petition is made, the chief shall notify the petitioner
of such action in writing, setting forth the reasons therefor.

2.4.c. The chief shall not deny a petition to exclude a waste
at a particular facility that has been approved by the
administrator unless scientifically supportable reascns for such

denial are advanced which had not been presented to the
administrator. -

2.5. Petitions to amend the regulations teo iInclude additional
wastes as universal wastes.

2.5.a. Persons desiring to include a waste as a universal
waste may petition the chief for such an exclusion after having
received approval £from the administrator of £he environmental
protection agency. The petition shall include:

-l

2.5.a.1. A copy of the petition submitted to the
adminlistrator of the environmental protection agency pursuant to 40
CFR § 260.23, including all demonstration information;

2.5.a.2. A copy of the administrator's approval granting
the exclusion pursuant to 40 CFR § 260.20 and 40 CFR part 273; and

2.5.a.3. Any other additional information which may be

reguired for the chief to evaluate the petitioen.

2.5.b. Within ore hundred and twenty (120) days of the filing
of the petition the chief shall decide whether to approve or o
deny the petition and sc advise the petitioner. Where a decision
to deny a petition is made, the chief shall notify the petitioner
of sSuch action in writing, setting forth the reasons therefor.

2.5.¢. The chief shall not deny a petition to include a waste
as an universal waste that has been approved by the administrator
unless sclentifically supportable reasons for such denial are
advanced which had not been presented to the administrator.




2.5.d. Any person may petition the Chief to include a waste
as a universal waste as follows:

2.5.4.1. Submit a petition to the Chief demonstrating-

that the regulation under the universal waste regulations of 40 CFR
part 273 is appropriate for the waste or category of waste; will
improve management practices for the waste or category of waste:;
and will improve implementation of the hazardous waste program.

The petition should also include information reguired by 40 CFR §

260.20(b), and include as many of the factocrs listed in 40 CFR €

273.81 as are appropriate for the waste or category of waste
addressed in the petition.

2.5.4.2. The Chief will grant or deny a petition using
the factors listed in 40 CFR § 273.81. The decision will be based
on the weight of evidence showing that regulation under 40 CFR part
273 is appropriate for the waste or category of waste, will improve
management practices for the waste or category of waste, and will
improve implementation of the hazardous waste programn.

2.5.4.3. The decision of the Chief shall be in writing
and state the reasons to either grant or deny the petition. Any
petitiocner aggrieved by the decision of the Chief may appeal the
decisicn to the Environmental Quality Beoard in acccerdance with the
provisions of W.Va. Code § 22-18-20C.

§ 47—-3E-3. IDENTIFICATION AND LISTING OF HAZARDQUS WASTE.

3.1. 40 CFR 261. —— The provisions of 40 CFR part 261 are
herseby adopted and lncorporated by reference with the
modifications, exceptions and additions set forth in this secticn.

3.1.a. In order for a mixture of a waste and one or more
hazardous wastes identified in 40 CFR §§ 261.3(a)(2)(iv) to be
exempt from the definitien of hazardous waste, the owner or
operator must comply with the following:

3.1.a.1. Provide a certificaticn in writing te the chief
that groundwater monitoring complying with either 40 CFR part 265,
subpart F or which is approved by the chief, is or will be in place
at the wastewater treatment facility identified in 40 CFR §
28L.3(ay(2y(ivy. A time schedule for the installation of such
greundwater monitoring must be included. This regquirement does not
apply to wastewater treatment units or containers.

3.1.a.2. Before claiming an exemption, the owner or
operator of each wastewater treatment facility receiving mixtures
of wastes under 40 CFR § 261.3(a)(2)(iv) shall notify the chief of
the ‘recelpt of such wastes on a form prescribed by the chief.- :




3.1.a.3. Annually submit to the chief a list of hazardous

wastes that are expected to be present in the mixture to be
exempted. S

3.2. The provisions of 40 CFR § 261.5 (f£)(3)(iv) and (g)(3)(iv)
are excepted from lilncorpecration by reference. Small guantity
generators and conditionally exempt small quantity generators that
are in compliance with 2appendix 1 of this rule are deemed in
compliance with 40 CFR § 261.5 and other reguirements of this rule
applicable to small quantity and conditionally exempt small
gquantity generators. Conditionally exempt small guantity

generators shall notify the chief of their hazardous waste activity
in accordance with Section 4 of this rule.

3.3. The provisions of 40 CFR § 261.9 are amended by revising 40
CFR § 261.9(c)to read as follows:

(c) Thermostats and mercury containing lamps as described
in 40 CFR § 273.4.

§ 47—-35=4. NOTIFICATION OF HAZARDOUS WASTE ACTIVITY REGULATIONS.

4.1. Applicability. Any perscn that engages in a hazardous waste
activity in the State of West Virginia shall notify the chief of
these activities when he begins such activity, unless such
activities are exempted from the requirements of these rules.

4.1.a. Any person as described in subsection 4.1 oI these
rules that has notified the EPA or is subject to the reguirements
to notify EPA as specified in volume 45, number 39 of the Federal
Register, dated February 26, 1980, pages 12746 through 12754, is
subject to the provisicn of section 4 of these rules.

4.1.b. The purpcse of section 4 of thess rules is to provide
a means for the State of West Virginia to utilize the information
provided by all who complied with the notification regquirements of
EPA as described in subdivision 4.l1.a. of these rules or all who
initiated hazardous waste activities subsegquent to the requirements
of EPA as referenced above in subdivision 4.l1.a c¢f these rules to
notifv the chief of their hazardous waste activitlies.

4.2. Notification. 2ny person that notified EP2A of hazardous
waste activities as referenced above in subsection 4.1 of these
rules shall provide a copy ©f that neotification to the chief.

4.2.a. Any person involved in hazardous waste activities that
did not comply with the notification requirements of EPA, as
referenced above in subsection 4.1 of the rules, but is subject to
those reguirements shall notify the chief in writing of his
hazardous waste actlvities within thirty (30) days of the effective
date of these rules. Notification may ke accomplished by the use




of EPA Form 8700-12 or the provision of the

LOm same information in any
other manner selected by the notifier. '

4.2.b. Any person exempted from the federal notification
requirements as speciflied in 40 CFR §§ 261.6(b) and 261.5, but
subject to West Virginia notification requirements, shall notify
the chief in writing o©f his hazardous waste activities within
ninety (9C) days of the effective date of these rules or the date
of initiation of such activities, whichever is later. Notification
may be accomplished by use of EPA Form 8700—-12 or the provision of
the same information in any other manner selected by the notifier.

4.2.c. One notificaticn form is required for each generator.

4.2.4. A rnotification form is required for each storage,
treatment, dispeosal, or other facility. However, if one facility
site 1includes more than cone storage, %treatment, or disposal

activity, only one notification form for the entire facility site
is regquired.

4.2.e. Generators that store, treat, or dispose of hazardous
waste on-site shall £flle a notification form for generation
activities as well as storage, treatment, and disposal activities,

unless such activities are exempted f£rom the reguirements of thesge
rules. o

4.2.f. New generators an these initiating activities
subsequent to the EPA notification period referenced in subdivision
4.1.a. of these rules shall comply with the EPA identification
number reguirements and shall provide a copy ¢f their applicazion
for an EPA identification number to the administrator.

§ 47-35-5. STANDARDS AFPPLICABLE T0 GENERATORS OF HAZARDQUS WASTE.

5.1. 40 CFR Part 262. —-— The provisicons of 40 CFR part 262 are
hereby adopted and incorporated Dby reference with the
medifications, exceptions and additions contained in this secticn.

5.2. 40 CFR § 262.10(e). ~— The provisicns of 40 CFR § 262.10(e)
shall be excepted from inccrpcration.

§.2.a. A person who generates a hazardous waste as defined by
40 CFR part 261 1is subject toc the compliance requirements and
penalties prescribed in W. Va. Cocde, §22-18-1 et seg. if he dces
not comply with the requirements of this rule. This rule no way
abrogates the enfcrcement autheority ¢f the Rescource Conservation
and Recovery Act of 1976 § 3008.

5.2.b. All references to 40 CFR § 262.10(e) shall be deemed

reférences to subsection 5.2 and the subdivisions herein, as
appropriate.




5.3. 40 CFR Part 262, Subpart E. —~ The provisions of 40 CFR
part 262, subpart E -- Exports of Hazardous Waste are eXcepted from
incorporation by reference and shall remain the provenance of the
envircamental protection agency and in additicn to the requirements
contzained therein, any person subject to the provisicns of subpart
E shall file with the chief copies of all documentation, manifests,
exception reports, annual reports or records, inter alia, submitted

to EPA, the administrator or the reglonal administrator as required
by and within the timeframes set forth in subpart E.

5.4. 40 CFR Part 262, Subpart ¥, -— The provisions cf 40 CFR
part 262, subpart F -~ Imports of Hazardous Waste are excepted from
incorporation by reference and in addition to the requirements
contained therein, any person subject to the provisions of subpart
¥ shall file with the chief copies of all documentation, manifests,
exception reports, annual reports or records, inter alia, submitted

to EPA, the administrator or the regional administrator as reguired
by and within the timeframes set forth in subpart F.

§47—~35—6. STANDARDS APPLICABLE TO TRANSPORTERS OF HAZARDOUS WASTE.

6.1. 40 CFR Part 263. -- The provisions of 40 CFR part 263 are
hereby adopted and incorporated by reference insofar as said

regulations relate to the transpo*tablon of hazardous waste by air
and water. -

6.2. Note. ——- The use of railroads for the transportation of
nazardous waste is regulated by the West Virginia public service
commission rules, "Rules and Regulations Gaverning the

Transportation of Hazardous Waste by Rail", 150 CSR 11. The use of
the state highways for the transpor tat+on of hazardous waste is
regulated under the West Virginia division of  Thighways,

"Transportation of Hazardous Wastes Upcn the Reoads and Highways",
137 CSR 7.

§ 47-35-7. STANDARDS FOR OWNERS AND OPERATORS OF HAZARDOUS WASTIE
TREATMENT, STORAGE, AND DISPOSAL FACILITIES. . .~

7.1. Rules of the Air Quality Board, 458 csa‘égg ~—- The standards
in Section 7 of these regulations apply to owners and operatcrs cf
all facilities which treat, store, or dispose of hazardous waste
except as otherwise provided by law. In additien to the standards
in section 7 of these rules, the rules of the air qualiuy board, 45
C3SR 25, anply to management facilities which may emit hazardous
waste or <the constituents thereof to the atmosohere including
incineration facilities except as otherwise provided by law. For
purposes of secticn 7 of these rules, the following perscns are
considered to be incinerating hazardous waste:

7.1l.a. Owners or operators of hazardous waste incinerators;
and —




7.1.b. Owners or operators of boilers or industrial furnaces
usad to destroy wastes,

7.2. 40 CFR Part 264. —— The provisions of 40 CFR part 264 are
hereby  adopted and incorpcrated by reference with the
modifications, exceptions and additions set forth in this section.

7.3. 40 CFR § 264.1 -~ The provisians of 40 CFR )
264.1(gy{11l){1iii) are amended to read as follows:

(1ii) Thermostats and mercury containing lamps as described in
40 CFR § 273.4

7.4. Required Receipt of Identical Notification. —-- The
provisions of .40 CFR part 264.12(a) are retained by the
environmental protection agency; however, the chief of the office
of waste management must receive identical notification.

7.5. Releases from Sclid Waste Management Unit. -- The
provisions of 40 CFR part 264, subpart F —-— Releases from solid
waste management units are incorporated by reference with +the
follewing modiflcations, exceptions and additions.

7.5.a, For purpcses oI 40 CFR § 264.92, reference to the
"regional administrator" shall be to the ‘“environmental guality
board." The environmental gquality board establishes ground-water.

protecticn standards pursuant to the authority granted the board in
W. Va. Code, § 22-12-4.

7.5.b. For purpcses oI 40 CFR § 264.94 and subparagraphs
thereof, the environmental gquality board rule on groundwater.
protection standards, 46 CSR 12 and the subparagraphs therein,
shall apply as reguired except as noted below pursuant to the

auvthority granted the environmental guality beard .in W. Va. Code,
§ 22-12-4.

7.5.b.%. For the purpcses of 40 CFR part 264.54(a) (1),
the groundwater protection standards at 46 CSR 7 shall apply.

7.5.c. The provisicns of 40 CFR § 264.99(g) are incorporated
by reference with the following modifications:

7.5.¢.1. The chief will specify in the facility permit
the fregquencies for cellecting samples reguired under 40 CFR §

264.99(g). This frequency shall not be less than once every five
vears. ' ’ C

7.6, Financial Requirement. —-— The provisions of 40 CFR part
264, subpart H —-— Financilal Requirements are adopted and
incorporated by reference with the following modifications:




7.6.a. The provisions of 40 CFR §§ 264.149 and 264.150 are
excepted from incorporation by reference.

7.7. Provisions Relating to Incinerators. —— The provisions of
40 CFR §§ 264.343, 264.344, 264.345%5 and 264.347 relating to
incinerators are excepted from incorporation by reference. Consult

the regulations of the alr quality board regarding emissions from
incinerators.

7.7.a. Consult the air quality board regulations, 45 CSR 25,
"Regulations to Prevent & Control Air Pollution from Hazardous
Waste Treatment, Storage, or Disposal Facilities".

7.8. 40 CFR Part 264, Subparts AR, BB, CC. —— The provisions of
40 CFR part 264, subparts AA, BB, and CC are excepted from
incorporation by reference. Consult the regqulations of the air
quality board regarding emissions from incinerators.

§ 47-35=-8, INTERIM STATUS STANDARDS FOR OWNERS AND OPERATORS OF
HAZARDOUS WASTE TREATMENT, STORAGE, AND DISPOSAL FACILITIES.

8.1. 40 CFR 265. —-— The provisions of 40 CFR part 2635 are adopted

and incorporated by reference with the modifications, exceptions
and additions set forth in this section.

8.2. 40 CFR § 265.1 -- The ©provisions of 40 CFR §
265.1{c){14)(iii) are amended to read as follows:

(1iii) Thermostats and mercury containing lamps as described in
40 CFR § 273.4.

8.3. 40 CFR §§ 265.12(a), 265.149 and 265.150. -- The provisions

of 40 CFR 2865.12(a), 263.149, and 265.150 are excepted from
incorporation by reference.

8.4. 40 CFR §§265.345, 265.347, 265.352. —— The provisions of 40
CFR §§ 265.345, 265.347 and 265.352 relating to incinerators are
excepted from incorporation by reference. Consult the rules of the
alr quality board regarding emissions from incinerators.

8.5. Thermal Treatment. -- The provisions of 40 CFR part 263,
subpart P ——~ Thermal Treatment are incorporated by reference except
for 40 CFR § 265.383 which is excepted from incorporation by
reference.

Consult the rules of the air quality board regarding
emissions from thermal treatment units.

8.6. 40 CFR Part 265 Subparts ARA, BB, CC. —-- The provisions of
40 CFR part 265, subparts AA, BB, and CC are excepted f;om
incorporation by reference. Consult the rules of the air gquality

board regarding alir emission standards for process vents and air
emlissions standards for eguipment leaks.
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§ 47-35-9. STANDARDS FOR THE MANAGEMENT OF SPECIFIC HAZARDQUS
WASTES AND SPECIFIC TYPES OF HAZARDOUS WASTE MANAGEMENT FACILITIES.

9.1. 40 CFR Part 266. —-- The provisions of 40 CFR part 266 are
hereby adopted and incorporated by reference. Consult the rules of
the alr guality board regarding Subpart H of this part.

§ 47-35-10. LAND DISPOSAL RESTRICTICNS.

10.1. 40 CFR 268. —— The provisions of 40 CFR part 268 are hereby
adopted and incorporated by reference with the medifications,
exceptions and additions set forth in this section.

10.2. 40 CFR 268.1 —— The provisions of 40 CFR § 268.1(£)}(3) are
amended to read as follows:

(3) Thermeostats and mercury containing lamps as described in
40 CFR § 273.¢4

10.3. 40 CFR §§ 2e8.5, 268.6, 268,10 - ,13, 268.42(bh) and
268.44. —— The provisions of 40 CFR §§ 268.5, 268.6, 2682.10,

268.11, 268.12, 2€68.13, 288.42(k) and 268.44 are excepted from
incerporation by reference.

10.4. Definition of Administrator in 40 CFR Part 268.40(b).
The term "administrator" in 40 C¥R part 2568.40(bk) shall retain
its meaning as defined in 260.10. _ B

§ 47-35~-11. THE HAZARDOUS WASTE PERMIT PROGRAM.

11.1. 40 CFR Part 270. —- The precvisions of 40 CFR part 270 are
hereby adopted and inccrporated Dby reference  with the
modifications, exceptions and additions set forth in this sectilon.

11.2. 40 CFR § 270.1 -- The provisicns of 40 CFR §
270.1(<){2)(viiiy(C) are amended to read as follows:

(c) Thermostats and mercury containing lamps as described
in 46 CFR § 273.4.
11.3. 40 CFR 270.2 Definitions
11.3.a. Definiticn of "RCRA Permit". —— For purposes of this
section, the term “RCRA permit" means "West Virginia hazardous
waste management permit." The following additional reguirements

shall apply to obtain a hazardous waste permit in West Virginia.
All references in 40 CFR part 124 to 40 CFR part 270 shall be
deemed to be references to the applicable provisions of subsecticns
11.4 +through 11.14 _of +this rule. To the extent of any

inconsistency with 40 CFR part 270, the specific provisions
contained herein shall control.
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11.3.b. Definition of "Major Facility“. -— The term
facility™
this rule.

"major
shall have the meaning given at paragraph 2.1l.a.1. of

11.4. Application Fees.

il.4.a. Any person who applies for a permit for +the
construction or operation of a hazardous waste management facility,
or both, shall submit as part of said application a money order or
cashier's check payable to “The Hazardous Waste Management Fund® of
the state treasury. Persons required to obtain a permit-by-rule

pursuant to these regulations are not reguired to pay a permit
application fee.

11.4.h. Such fee shall be determined by the schedule set
forth in table I of these rules., If the cumulative total of
application fees imposed under this section equals or exceeds .£ifty
thousand dellars ($50,000) then the person required to pay the fees
may, at the person's optlon, elect to submit the fee pavments in
installments over a three year periocd. The installments submitted
to the Division of Environmental Protection may not be less

frequent than annually and the amount submitted annually may not be
less than one—-third of the total amount due.

1l.4.c. The chief reserves the right to promulgate rules
establishing a permit renewal fee at a later date.
11.5. Draft Permits.
11.5.a. Once an application i1s complete, the chief shall

tentatively declde whether to prepare a draft permit or tc deny the
application. '

11.8.b. If the chief decides to prepare a draft permit, a

draft permit shall be prepared that contains the Ifollowing
information:

11.5.b.1. All conditions under 40 CFR §8 270.30 and
270.32; ' ’

11.5.b.2. All compliance schedules under 40 CFR § 270.33;

11.5.6.3.

All monlitoring reguirements under 40 CFR §
270.31; and .

11.5.b.4. Standards for treatment, storage, and dispesal
and other permit conditions under 40 CFR part 270.

11.5.c. A fact sheet prepared in accordance with subsection
11.6 of these rules shall accompany the drafi permit.
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11.5.4,. any additional information censidered to be
necessary or proper.

11.6. Fact Sheet.

11.6.a. A fact sheet shall be prepared by the chief for
every draft permit for each hazardous waste management facility or .
activity. The fact sheet shall briefly set Zforth the principal
facts and the significant £factual, legal, methodological, and
pelicy gquestions cconsidered in preparing the draft permit. The

chief shall send this fact sheet to the applicant and, upon
regquest, to any other person.

11.6.b. The fact sheet shall include, when applicable:

, 11.6.b.1. A brief description of the type of facility or
activity which is the subject of the draft permit;

11.6.b.2. The type and quantity of wastes, £luids, or
pollutants which are propesed to be or are belng treated, stored,
disposed of, injected, emitted, or discharged. A description of
the type o0f wastes, fluids, or pollutants shall include, but not

limited to, the characteristics ¢of the waste materials and the
potential effects on public health and the envircnment;

11.6.b.3. A brief summary of the basis for the draft permit

conditions including references to applicable statutory or rule
provisions;

11.6.b.4. Reascons why any reguested  variances Qr
alternatives to reguired standards do or do not appear justified;

11.6.b.5. 2 descripticn of the procedures for reaching a
final decision on the draft permit including: '

—_—

11.6.b.5.A. The beginning and ending dates of the
comment periocd and the address where comments will Dbe received;

11.6.b.5.8. Procedures for reguesting & hearing and
the nature of that hearing; and

it1.6.b.5.C. Any other procedures by which the public
may participate in the final decision; and

11.6.b.6. Name and telephone number of a person to contact
for additional information.

11.7. Public Access to Information.

11.7.a. Any records, reports, or information and any permit,
permit applications, and related documentatlion within the chief's-
possession shall be available to the public for inspection and
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copving; provided, however, that upen a satisfactory showing to the
chief that such records, reports, permit documentation, or
information, or any part hereof would, 1f made public, divulge
methods or processes or activities entitled to protection as trade

secrets, the chief shall consider, treat, and protect such records
as confidential.

11.7.b. It shall be the responsibility o©of the person
claiming any information as confidential under the provisions of
subsection 11.7. of <these rules to clearly mark each page
containing such information with the word "CONFIDENTIAL" and to
submit an affidavit setting forth the reasons that said person
believes that such information is entitled to protection.

11.7.¢c. Any document submitted to the chief which contains
information for which claim of confidential information is made
shall be submitted in a sealed envelope marked "CONFIDENTIAL* and
addressed to the chief. The document shall be submitted in two (23
separate parts. The first part shall contain all informetion which
is not deemed by the person preparing the report as confidential
and shall include appropriate cross-references to the second part
which contains data, words, phrases, paragraphs, or pages and -
appropriate affidavits containing or relating to information which
is claimed to be confidential. - )

11.7.4. No information shall be protected as confidential
information by the chief unless it is submitted in accordance with

the provisicns of subdivisicn 11.7.c. o©of these rules and no

information which is submitted in accordance with the provisions of
subdivision 11.7.c. of these rules shall be afforded protection as
confidential informaticn wunless ~the c¢hief =£inds that such
protection 1s necessary to protect trade secrets. The person who
submits information claimed to be confidential shall recelve
written notice £rom the chief as to whether the information has
heen accepted as confidential or not.

11.7.e. All information which meets the tesis of subdivision
11.7.d. of these rules shall be marked with the term "ACCEPTED"

and
shall be protected as confidential information. If said persocon
fails to satisfactorily demonstrate to +the chief that such

information in the Zform presented to him meets the criteria of
subsection 11.7.d. of these rules, the chief shall mark <the

information "REJECTED" and promptly return such information to the
person submitting such information.

11.7.£. Nothing contained herein shall be construed so as to
restrict the release of relevant confidential information during
situations declared to be emergencies by the chief or his designee.

11.7.g. Nothing in subsection 1l.7. of these rules may be
construed as limiting the disclosure of information by the division
to any officer, employee, or authorized representative of the State

14




or federal government ccncerned with effecting the purposes of
subsection 11.7. of these rules.

11.7.hk. Persons interested in cobtaining information pursuant
to subsection 11.7. of these rules should submit a reguest in

accordance with Title 46, Water Resources Board, Series 8 (46
C.8S.R. 8).

11.7.1. Claims of confidentiality for the name and address
of any permit applicant or permittee will be deniad.

11.8. Public Participation in Permit Process.
i1l.8.a. Public notice shall be given that the followzhg
actions have occurred:
11.8.a.1. A draft permit has been prepared; or
11.8.a.2. A hearing has been scheduled.
11.8.0b. Timing. Public notice cf the preparation of a draft

permit required under subsecticon 11.8. of these rules shall allow
at least fortv—-iive (45) days for public comment.

11.8.c. Public notice of a public hearing shall be given at
least thirty (30) days before the hearing.

11.8.4. Methods. Public notice of activities described in
subsection 11.8. of these rules shall be given by the following.
methods:

l1i1.8.e. By malling a copy of the netice to the Zfollowing
persons:

11.8.2.1. The applicant;
11.8.e.2. Any federal or state agency which the chief

knows has issued or is regquired to issue a RCRA, UIC, PSD, NPDES or
404 permit for the facility or activity including, but not limited

to, the U.S. environmental protection agency and the U.S. army
corps ©of engineers;

1l1.8.e.3. Each state agency having authority under state

law with responsibility to the construction or operaticn of such
facility;

1;.8.9.4. Any  unit of | local. government having

jurisdiction over the area where the facility is proposed tc e
located;

1l1.8.e.5. ther appropriate federal or state agenciers
including, but not limited to, the U.S. £fish and wildlife serzvwi=g
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the U.S. forest service, the West Virginia department of culture
and history, +the West Virginia department of health, other
governmental authorities including any affected states, and the
Advisory Council on Historle Preservation (Suite 430, 1522 K
Street, N.W., Washington, D.C. 20005); and -

11.8.e.6. All persons to whom a public notice is sent;

, l11.8.e.7. Persons on the mailing list developed
by: -
11.8.e.7.A.

Including those who request in writing to be
on the list.

11.8.e.7.8B. Soliciting persons for "area lists" from
participants in past permit proceedings in that area.

11.8.e.7.C. Notifying the public of the opportunity to
be put on the mailing list through periodic publication in +the
public press and in appropriate publications of the state. The
chief may update the mailing list by requesting written indication
of continued interest from those listed. The chief may delste from

the list the name o¢f any person who fails to respond to such a
reguest. .

l11.8.e.8. By publishing the public notice, in the form of
a class I legal advertisement in a gualified daily or weekly
newspaper of general circulation and broadcasting the public notice
over local radio stations 1n the area in which the facilizy is or
is proposed to be located. 2 qualified dally or weekly newspaper
is, £for the purpose of subsection 111.8. of these rules, any
newspaper which meets the provisions of W. Va. Code, § 59-3-1(b).

11.8.e.9. By any other method reasonably calculated to
give actual notice of the action in gquestion %o the person
potentially affected by it, including press releases or any other
forum of medium to elicit public participation.

11.8.e.10. Any person otherwise entitled To receive notice
under subsection 11.8. of these rules may walve the right to

recelve notice for any classes and categories of permits.

11.9. Personal Notification by Facility Owner or Operator to
Individual Residents.

11.9.a. Following the submittal of a Part B application
which is deemed complete by the chief, and before the public notice
of the preparation of a draft permit as required under subsection
11.8. of these rules, the faclility owner or operator shall serve
notice upon the residence of all persons residing within one-—

quarter mile of the boundaries of the specific hazardous waste
management facility.
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11.9.b. Service of such notice as herein provided shall be .
made by delivering a copy to the residence of each person upcn whom
service must be made or by mailing 1t by registered maill to the
last known address of each person or by such other reasonable means
as the chief and the owner or cperator agree will previde an
effective and practical method cf notification.

11.9.c. Following completion of service of notice as set
forth herein, and no later than the date of public notice reguired
in subsection 11.8. of these rules, the owner or operator shall
certify in writing to the chief that service has been completed,
describe the method of service, and provide a copy of the written
notice employed to the chief.

11.9.4d. The personal notice required herein shall be a
written notice containing at a minimum:

11.9.4.1. The name and address of the permit applicant;

i1.9.4.2. The name, location, and type of hazardous waste

management facllity for which the application has been submitted;

11.9.4.3. A statement advising the recipients of the

notice that a complete applicaticn for permit has been submitted;
and : - '

11.9.4.4. A statement advising the notlice recipients that
an opportunity for public comment upon the application and draft
permit will be made available to them upon completicon of division
review of the application and that such notice will be published as
a legal advertisement in a lccal newspaper and broadcast over the
radio, ) - ' o ‘ -

11.10. cContents.

11.10.a. All public notices issued under subsection 11.8. of:
these rules shall contain the following infermation:

11.10.a.1. Name and address of the office processing the
permit action for which notice is being given;

11.10.a.2. Name and address of the permlttee or permit
applicant and, if different, of the facility or activity regulated
by the permit; T '

11.10.a.3. A brief description of the business conducted

at the facility described in the permit applicaticn c¢r the draft
permit;

11.10.a.4. The name, address, and telephone number of a
person from whom interested persons may obtain further information
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including copies o©of the draft permit or £fact sheet, and <the
application; and

11.10.a.5. 2 brief description of the comment procedures
required by subsections 11.11. and 11.12. of these rules and the
time and place of any hearing that will be held, including a
statement of procedures to reguest a hearing unless already

scheduled, and other procedures by which the public may participate
in the final permit decision.

11.10.b. In addition to the general public notice described
in subdivisicn 11.10.a. of these rules, the public notice of a
hearing shall contain the following information:

11.10.b.1. Reference to the date of previous public
notices relating to the pernit;

11.10.5.2. Date, time and place of the hearing;

11.10.b.2. 2 brief description of the nature and purpcse
of the hearing, including the applicable rules and procedures;

and
11.10.0.%. Kame and address of the nearest district office
where the file will be available for inspection.

11.11. Public Comment and Request for Public Hearings. During
the public comment period provided that any interested person may

submit written <comments on the draft permit and may reguest a

public hearlng if ro hea?lng has already been scheduled. A reguest

foxr a publﬁc nearing shall be in wrltlng and shall state the nature
of the issues proposed to "be raised in the hearing. All comments
shall be considered in making the final decision and shall be

answered as provided in subsections 11.13. and 11.14. cf these
rules.

11.12. Public Hearings.

11.12.a. The chief shall hold a public hearing whenever he
finds, on the basis of requests, a smgnlflcant degree of public
interest in a draZft permit(s). The chief may also hold a public
hearing at his discretion whenever, for instance, such hearlng may
clarify ome or more issues involved in the permit declsion.

11.12.b. The chief shall hold a public hearing upon recelving
written notice of oppositlion to a draft permit and a reguest for
public hearing within forty-five (45) days of the public notice.
Whenever possible the chief shall schedule a hearwng under
subsection 11.12. of these rules at a location convenient to the
nearest such proposed facility. Public notice of the hearing shall
be given as specified in subsection 11.8. of these rules.
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11.13. Reopening of the Public Comment Period.

11.13.a. If =any data, ipformation, or arguments submitted
during the public comment period appear to raise substantial new

guestions concerning a permit, the chief may take cone or more of-
the folleowing actlions: '

11.13.a.1. Prepare a new draft permit, appropriately
modified, under subsection 11.2. of these rules.

11.13.a.2. Prepare a revised fact sheet under subsection
11.6. of these rules and reopen the comment peried.

11.13.a.3. Reopen or extend the comment period under
subsection 11.11. of these rules to give interested persons an

cpportunity to comment on the information or arguments submitted.

11.13.b. Comments filed during the reopened comment period
shall be limited to the substantial new guestlions that caused its

reopening. The public notice under subsection 11.8. of these rules
shall define the scope of the reopening.

11.14. Respconse toc Comments.

11.14.a. At the time that any final permit is issued, the
chief shall issue a response to comments. This response shall be
in writing and shall:

11.14.a.1. Specify which provisicns, 1f any, of the draft
permit have been changed in the final permit and the reasons for
change; and - -

11.14.2.2. Briefly describe and respond to all significant
comments on the draft permit raised during the public <comment
pericd or hearing.

11.14.b. The response to comments shall be delivered to any
person who commented or any person who reguests the same.

11.15. 40 CFR § 270.12. The provisions of 4C CFR § 270.12 are
excepted £from incorporation by reference, Availability cof
infoermation provided under these rules is contrclled by the

provisions of W. Va. Code, § 22-18-12 and subsection 11.7. of these
rules.

11.16. 40 CFR § 270.24. The provisions of 40 CFR § 270.24 are
excepted from incorporaticn by reference. Consult the rules of the
alr quality board regarding emissions from process vents.

11.17. 40 CFR §§ 270.60(b) and 270.64. The provision of 40
CTR §§ 270.60(b) and 270.64 are excepted from incorporation by
reference. Consult the rules of the office of water rescurces and
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the environmental gquality board regarding the requirements for
underground injection wells. ' o

§ 47—-35-12. DEED AND LEASE DISCLOSURE; NOTICE IN DEED TO PROPERTY.

12.1. Recording Reguirement. —— The owner of +the property on
which a hazardous waste management facility is located must record,
in accordance with state law, a notation on the deed or lease to
the facility property —-- or on scme other instrument <that is
normally examined during title search -— that will in perpetuity
notify any potential purchaser of the property that:

12.1.a.

The land has been used te manage hazardous
wastes; and

12.1.b. Its use 1is restricted under 40 CFR §
264.117(¢c).

12.2. Upon actual transfer of property which contains hazardous
wastes that have been stored, treated, or disposed of, the previous
owner shall notify the chief in writing of such transfer.

12.3. Other Requirements. Nothing'contained in this section of

these rules shall relieve any person from corplying witn the

requirements on deed and lease discleosuras set forth in W. Va.
Code, § 22-18-21.

§ 47—-35~13. UNIVERSAL WASTE RULE.

13.1. 40 CFR Part 273. —— The provisions of -40 CFR part 273 are
hereby adopted and incorporated by reference with the
modifications, exceptions and additions contained in this sectlon.

13.2 In addition to pesticides, 1lead acid batteries, and
thermostats covered by 40 CFR part 273, mercury containing lamps,

commonly known as florescent light bulbs, are also covered under
part 273 as folliows:

13.3. 40 CFR § 273.1 ~— The provisions of 40 CFR § 273.1(ay({3)
are amended to read as follows:

{3) Thermostats and mercury containing lamps as described
in 40 CPFR § .273.4

13.4. 40 CFR § 273.4 — Applicability — mercury thermostats and
mercury containing lamps —— the provisions of 40 CFR § 273.4 are

amended by adding thereto a new subdivision designated subdivision
(&) to read as follows:

(d) Whenever the phrase "mercury thermostats" or “thermost;ts" is
used in 40 CFR part 273, the phrase 1s tec be read to include
mercury containing lamps except where such language refers to
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mercury containing ampules. Mercury containing lamps shall be
managed as universal waste o the same extent as mercury
thermostats 1f the mercury containing lamp is a hazardous waste
because it exhibits one or more of the characteristics identified
in 40 CFR part 261, subpart C. Mercury containing lamps must be
handled to prevent breakage, leakage or spillage of the hazardous
contituents. In the event that the hazardous constituents are
released, the handler must manage the material in accordance with
all applicable universal waste remediation procedures and determine

whether or not it is subject to the reguirements of 40 CFR Parts
260 through 272. .

13.5. 40 CFR § 273.6 =~ Definitions —-- The provisions of 40 CFR
§ 273.6 are amended to read as follows:

13.5.a. “Mercury containing lamp" means an electric lamp in .
which mercury 1is purposely introduced by the manufacturer for the

operation of the lamp. Mercury containing lamps commonly include
filorescent lamps.

13.5.b. "Universal Waste" means any of +the following
hazardous wastes that are managed under the universal waste
requirements of 40 CFR part 273:

{1y Batteries as described in 40 CFR § 273.2;
(2) Pesticides as described in 40 CFR § 273.3; and

(3) Thermostats and mercury ccntaining lamps as describked
in 40 CFR § 273.4.

13.6. 40 CFR §§ 273.20, 273.40, 273.56 —-- ExXports are excepted
from incorporaticn by reference and shall remain the provenance of
the envircnmental protection agency and in addition to the
reguirements contained <therein, any perscn subject to --the
provisicns of part 273 shall file with ‘the chief copies of all
documentaticn, manifests, exceptlon reports, annual repcrts or
records, inter. alla, submitted to EPA, the administrator or the
reglonal administrator as required by part 273.

13.7. 40 CFR 273.70 —— The provisions of 40 CFR 273.70 Imports
are eXcepted from incorporation by reference to the extent
jurisdiction is limited to West Virginia. Persons managing

universal waste that is imported to West Virginia are subject to
the reguirements of this rule.

13.8. 40 CFR §§ 273.80 and 273.81 -—- The provisions of 40 CFR
§ 273.80 and 273.81 are excepted from incorporation by reference.
Consult the provisicons of subdivision 2.5.d of this rule to
petition to include a waste as a universal waste.
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§ 47-35-14. STANDARDS FOR THE MANAGEMENT OF USED QIL.

14.1. 40 CFR Part 27%. —— The provisions of 40 CFR part 279 are
hereby adopted and incorporated by reference with the exception
contained in this section.

14.2. 40 CFR Part 2759.82(b). -— The term EPA at 40 CFR part

279.82(b) shall have the meaning of United States environmental
protection agency.

14.3. Effective Date of Section 14. —-— Notwithstanding the

effactive date of this rule, the effective date of the provisions
of this section shall be July 1, 1985.

§ 47-35=15. MISCELLANEOUS PROVISIONS.

15.1. The provisions set forth in Appendix 1 are incorporated
ag a part of these rules.
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TABLE 1

PERMIT APPLICATION FEE SCHEDULE

STORAGE

EPA CODE ACTIVITY

FEE

FEE

801 Container

<100 tens capacity

>100 tens capacity

$2,5C0.00 $3,750.00
S02 Tank <100 tons capacity >100 tons capacity
$2,500.00 $3,750.00
804 Surface Impoundment | <1,000 tons capacity >1,C00 tons capacity
C $10,000.00 3$12,500.00
S0% Drip Pad $2,500.00
SC3 Waste Pile <100 tens capacity >100C tons capacity
$5,000.00 $7,500.C0
S08 Waste Pile <10C tens capacity =100 tons capacity
(Containment Bidg.) $5,000.00 $7,500.00
DISPOSAL
EPA CODE ACTIVITY FEE FEE
D20 Landfil <1,000 tonsiyear >1,0C0 tons/year
315,000.00 $25,000.20
D81 Land Application <1,000 tons/year >1,000 tons/year
$15,000.00 $25,000.00
D83 Surface Impcundment | <1,000 tensfyear >1,000 tens/year
$15,000.00 $25,000.C0
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TABLE 1
PERMIT APPLICATION FEE SCHEDULE
(CONTINUED)

TREATMENT
EPA CODE ACTIVITY FEE FEE
TO1 Tank <100 tons capacity >100 tons capacity
$2,500.00 $3,750.00
T02 Surface Impoundment | <1,000 tons/year >1,000 tonsfyear
$10,000.0C $12,500.00
TO3 Incinerator <1,000 ionsf/year >1,000 tenslyear
" - $5,000.00 $7,500.00
T80 thru T383 <1,000 tons/year >1,000 tons/year
Boiler/Industrial Furnace $5,000.00 $7,500.00
TC4 Other , $5,000.00 $7,500.00
T-94 Containment Bldg. $5,000.00 $7,500.00
Treatment
EMERGENCY PERMITS
EPA CCDE ACTIVITY [ FEE
State and Federal Nil
Others $500.00
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TABLE |

PERMIT APPLICATION FEE SCHEDULE

MISCELLANEOUS

{CONTINUED)

EPA CODE ACTIVITY

FEE
Permit Modification under 40 CFR, 270.42 (Class |, I1, U} $1,250.00
Modification under 40 CFR, 270.41 $2,500.00
Post-Closure Care Permit $15,000.C0
Closure Plans $1,500.00
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APPENDIX 1

The following guildelines are applicable +to small guantity
generators and conditionally exempt small gquantity generators.
Compliance with the provisions of this Appendix constitutes
compliance with this rule. The provisions of this Appendix are the
minimal regquirements for small quantity generators and
conditionally exempt small quantity generatocrs notwithstanding any

provision of the code of federal regulations or these rules to the
contrary.

1. Special requirements for hazardous waste generated by small
quantity generators.

1.1. A small guantity generator is a generator of hazardous
waste that generates more than 100 kilograms but less than 1000
kilograms of hazardous waste per calendar month.

1.2. Hazardous waste determination. A person who generates
wastes must determine i1f that waste is hazardous and not excluded
from regulation by one ¢f the following methods:

i.2.a. Applying knowledge of the waste in light of the
materials or processes used and knowledge of the characteristic and
listed hazardous wastes contained in 40 CFR part 261.

1.2.b. Testing the waste according to methods set forth in

40 CFR part 261 or set forth in EPA Publication SW 846 as
referenced by 40 CFR Part 2861.

1.2.¢. Voluntarily declaring the wastes as hazardous and
subject to regulation. ,
1.2.4.

Reviewing the exclusions at 40 CFR parts 261.2(e)
and 261.4 to determine if their waste is excluded from regulaticn.

1.3. The small guantity generater must notify the chief of
hazardous waste generation activities in accordance with the
provisions of Section 4 of this rule. A small guantity generator
may not treat, store or dilspose of, <transport or ofier Zor
transportation hazardous waste without having received an EPA
identification number. In addition, the generator must not offer
his hazardous waste to transporters or to treatment, storage or

disposal facilities that have not received an EPA identiflcation
number.

1.4. If a small quantity generator treats (other than by
elementary neutralization or other. excluded methods), accumulates
or stores for longer than the time frames set forth in paragraph
a.5 of this Appendix or disposes of hazardous waste on site, the
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small gquantity generator Dbecomes subiect to the expanded
requirements of 40 CFR Parts 263, 264, 2635, 266, 268 and 270 as
well as any other applicable parts.

1.5. The small quantlty generator may accumulate and store
hazardous waste on site for 180 days from the day it is generated
unless the distance that waste must be shipped for proper
treatment, storage or dispecsal 1s more than 200 miles in which case
the small quantity generator may accumulate hazardous waste on site

for 270 days provided that the quantity of waste accumulated on
site does not exceed 6,000 kilograms.

1.5.a. If due to unfcreseen, tempcra*y and uncentrollable
circumstances hazardous waste must remain on site for longer than

180 or 270 days, an extension of up to 30 days may be granted by
the chief.

1.6. Containers. The small quantlty generator must accumulate
and store hazardous waste in containers or tanks that meet the

following reguirements in order to be eligible for the reduced
requirements of this Appendix.

l.6.a. Containers must be kept in gocd ceondition as defined
by the United States department of transportation regulations.

1.6.b. Containers must be kept closed except when adding or
removing waste. :

l.6.c. Containers must be opened, handled and stored in a
way which will neot cause them to rupture or leak.

l1.6.4. The owner or cperator of a small gquantity generator
facility must inspect hazardous waste container storage aresas at

least weeXly for leaks and/or deterioration and must remediate
these conditicns, upon detection.

l1.6.e. Incompatible wastes (such as oxidizers and petroleum
pased degreasers) must not be placed in the same container. Nor
shall waste ke placed in an unwashed empty container which
previously held another material with which it is incompatible,.

(Cther examples cof potentially incompatible wastes can be found at
40 CFR part 265, apprendix V)

1.6.£f. Storage containers for incompatible wastes must be
separated by means of a dike, berm, wall or other device.

1.7. Tanks. Small quantity generators who accumulate or store
hazardous waste in tanks must comply with 40 CFR § 265.201 in order
to be eligible for the reduced reguirements of this Appendix.

1.8. If a small quantity gene*ator closes (permanently removes
from service) a contalner or tank storage area 40 CFR § 263.11l4

@ ok e
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must be followed to insure that ne contamination exists or remains
at the storage location.

1.9. Labeling. Containers and tanks accumulating or storing

hazardous waste must comply with the fellowing labeling
regulrements: : :

1.9.a. On each container, the date upon which each period

0f accumulation began must be clearly marked and visible for
inspection.

1.5.b. Each container and tank must be clearly labeled or
marked with the words "hazardous waste" while in use on site.

1.10. Manifest. Small quantity generators that transport or
offer for transportation, hazardous waste for cff site treatment,
storage or disposal must prepare a manifest on the currently
approved EPA form accerding to the instructions that accompany that

form and in compliance with 40 CFR 262 subpart B unless the waste
is reclaimed under a contractual agreement where:

1.10.a. The type of waste and frequency of shipments
are speclified in the agreement;

1.10.b. THe vehicle used to transport the waste to the
recycling facility and to deliver regenerated material back to the
generator is owned and cperated by the reclaimer of the waste; and

1.10.c. The generator maintains a
reclamation

vears after

copy ©f the
agreement on site for a periocd of at least three (3)

the termination or expiration of the agreement.

1.11. Record keeping. The small

gquantity generator must
comply with

the following record keeping reguirements:

l1.11.a. 2 copy of each properly completed manifest must
be kept on site for at least three (3) years from the date that the
waste was accepted by the initial transporter.

1.11.b. BAny test results, waste analyses or other
record of a2 method used to make a hazardous waste determination
must be kept on site for at least three (3) years from the date

that the waste was sent to on site or off site treatment, storage
or disposal.

1.11.¢. The three (3) year record retention time is
automatically extended during +the course of any unresolved

enforcement action regarding regulated activity, or as requested by
the chief.

1.11.4. If a copy of the manifest with the handwritten
signature of the owner or coperater of the designated facility has
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nct been received by the generator within 60 days of the date the
waste was accepted by the initial transporter, the generator must
submit a leglble copy of the manifest with some indication that the
generator has not received confirmation of delivery to the chief.

1.11.3. The chief, as he deems necessary, may require
generaters to furnish additional reports concerning the guantities
and disposition of hazardous wastes.

1.12. Preparedness and prevention. Facilities must be
maintained and operated to minimize the possibility of a fire,
exploslion or any unplanned sudden or non-sudden release of -
hazardous wastes or hazardous waste constituents to air, soil or
surface water which could threaten human health or the environment

and meet the following requirements in order to be eligible for the
reduced requirements of this Appendix.

1.12.a. Required equipment. - All facilities must be .
equipped with the following unless none of the hazards posed by

the wastes handled at the facility could reguire a particular kind
of egquipment specified kelow:

1.12.a.1. An internal communications or alarm system
capable of Pproviding immediate emergency instruction (voice or
signal) to facllity personnel.

1.12.a.2. A device such as a telephone (immediately
available at the scene of operations) or a hand-held two-way radio,
capable o¢f summoning emergency assistance from lcocal police

departments, fire departments or state or local emergency response
Teams.

1.12.a.3., Portable fire extinguishers, fire control
iy

equipment (including special extinguishing equipment), spill
control eguipment and decontamination eguipment.

1.12.a.4. Water at adeguate volumes and pressure to

supply water hose streams, or foam producing equipment or automatic
sprinklers or water spray systems.

1.12.b. 211 facility communications or alarm systems,
fire protecticn egulipment, spill control equipment, and
decontaminaticn egquipment where regquired must be tested and

maintained as necessary to assure its proper operation in time of
emergency.

1.12.¢. Whenever hazardous waste is being handled all.
personnel involved in the operation must have immediate access tc
an internal alarm or an emergency cemmunication device, either
directly or through visual or voice contact with another unless
such a device is not required by part a2.12.A.2. of this Appendix.
I£ there is just one employee on the premises while the facility is
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operating, that employee must have immediate access to a device
referenced by part a.12.2.2. of this Appendix.

1.1z2.4. The owner or operator must maintain aisle space
to alleow the unobstructed movement of personnel, £fire protection
equipment, spill control equipment and decontamination equipment to

any area of facility operation in an emergency unless aisle space
is not needed for any of these purposes.

1.12.e. The owner or operator must attempt to make the
following arrangements, as appropriate, for the type of waste

handled at the facility and the potential need for the services of
these organizations.

1.12.e.1. Arrangements to familiarize police, fire
departments, and erergency response teams with the layout of the
facility, properties of hazardous waste handled at the facility and
associated hazards, places when facility personnel would normally

be working, entrances to roads inside the facility and possible
evacuation routes.

1.12.e.2. Arrangements designating primary emergency
authority to a specific policy and a specific fire department where
more than one police or £ire department might respond and

arrangements with any others to provide support to the primary
emergency authority.

l.12.e.3. Arrangements with state emergency response
teams, emergency response contractors and egquipment suppliers.

1.12.e.4. Arrangements to familiarize local hospitals
with the properties of hazardous waste handled at the facility and
the types of injuries or lllnesses which could result from fires,
explosions or releases at the facility.

1.12.£f. Where state or local authorities deciine to

enter into such arrangements, the owner or operator must document
the refusal in the operating record.

1.12.g. At all +times +there must be at lesast one
employee elther on the premises or on call (i.e., avallable to
respond to an emergency by reaching the facility in a short period
of time) with the responsibility for coordinating all emergency

response measures specified in these regulations. This employee is
the emergency coordinator. -

1.12.h. The following information must be posted next
to the telephone:

1.12.h.1.

The name and telephone number of the emergency
coordinator.. '
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1.12.h.2. The location of fire extinguishers and spill
control egquipment and, 1f present, the fire alarm.

1.12.h.3. The telephone number of the fire department
unless the facility has a direct alarm. _

1.12.1. The generator must ensure that all employees
are thoroughly familiar with proper waste handling and emergency
procedures relevant to their responsibilities during normal
facility operations and emergencies.

1.12.3. The emergency coordinator or his designee must
respond to any emergencies that arise and initiate the proper
response to the emergency including but not limited to calling the
fire department in the event of a fire or remediating a spill.

1.12.k. In the event of a fire, explosion or other
release that could threaten human health outside the facility or
when the generator has knowledge that a spill has reached surface
water, the generatcor must notlifiy the National Response Center at 1-
800-424-8802. The report must contain the following informaticn:

1.12.k.1. The name, address and EPA identification number
of the generator. - S

1.12. k.2 The date, time and type of incident.

1.12.k.3. Type and quantity of hazardous waste involved
in the incident.

1.12.k.4. Extent of injuries, if any.

1.12.k.5. Estimated guantity and disposition of recoversd
materials, 1f any. ' _

1.13. If a small quantity generator either exports or imports
hazardous waste out of or into the United States of America, he
mast comply with Subparts E and F or 40 CFR Part 262 respectively.

1.14 A farmer disposing of waste pesticides from his own use
which are hazardous wastes 1s not reguired to comply with +%he
standards o©of this rule provided he triple rinses each emptied
pesticide container that has held an acute hazardcus waste with a
solvent capable of removing the waste and disposes the pesticide.

residue on his own farm in a manner consistent with the disposal
instructions on the pesticide label.

1.15. If a small quantity generator deoes not meet all the
regquirements set Zforth herein, the reduced requirements do not
apply and the generator will ke subject to full regulation.
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2. Special regquirements for hazardous waste generated by
conditionally exempt small quantity generators,

2.1. A conditiocnally exempt small guantity generator is a
generator of hazardous waste that produces no more than 100
kilograms of hazardous waste per calendar month or no more than one

(1) kilogram of acute hazardous waste and +that meets +the
requirements stipulated below.

2.1.a. If the generator generates a +total of one (1)
kilogram or more of acute hazardous waste identified in 40 CFR part

261 in a calendar month, the waste shall be subject to full
regqulation.

2.2, The conditionally exempt small quantity generator must
make a proper hazardous waste dJdetermination as specified in
paragraph a.2. cf this Appendix. When determining the amount of
hazardous waste generated, a generator need only include thosge

wastes that are generated on site prior to reclamation, and are not
excluded under 40 CFR part 261.

2.3. The conditicnally exempt small quantity generator must
notify the chief of its hazardous waste generatiocon activity. No
generator shall treat, store or dispese of, transpert or coffer for

transportation hazardous waste without having received an EPA
identification number.

2.4. A conditicnally exempt small guantlty generator may
accumulate up to 1000 kilograms of hazardous waste on site before

becceming subject to the reguirements of paragraph a.5. of this
Appendix with the exception that:

2.4.a. A total of 100 kilograms oI any residue or
contaminated soil, waste cr other debris resulting from the clean—
up ©f a spill inte or on any land or water of any acute hazardous

wastes listed in 40 CFR part 261 may be accumulated before becoming
subject to full regulation.

2.5. Record keeping. The generator wust establish and
maintain on site a written record specifying the quantity and types
hazardous wastes disposed of, the dates the wastes were transported
off site and the final disposition of the wastes. The preferred
methed for this requirement is via the manifest.

2.6, The generater must either treat or dilspose of hazardous
waste in an on site facility or ensure delivery to an off site
treatment, storage or disposal facility either of which:

2.6.a. Is permitted, cor under interim status, tdé treat,

store or dispose of hazardous waste by a state or the £federal
government or both;
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2.6.b. Is permitted, licensed or registersd by a state
other than West Virginia to manage waste generated by conditionally
exempt small quantity facilities;

2.6.c. Beneficially uses or re-uses or legitimately
recycles or reclaims the waste; or,

2.6.d. Treats the waste prigr to beneficial use or re-use
of legitimate recycling or reclamation.

2.7. Hazardous waste subject to the reduced requirements of
subdivision b may be mixed with non-hazardous waste and remain
subject to the reduced requirements even though the resultant
mixture exceeds the quantity limitations in paragraph b.4. of this
Appendix unless the mixture meets any of the characteristics of

hazardous waste identified in 40 CFR part 261 with the following
modifications:

2.7.a. If any person mixes a waste with a hazardous waste
that exceeds a quantity exclusion level of paragraph b.4. of this
Appendix, the mixture is subject to full regulations.

2.7.b. If a conditionally exempt small quantity generator’'s

wastes are mixed with used oil, the mixture is sublject to 40 CFR
part 279.

2.8, If a conditionally exempt small quantity generator does
not meet all of the regquirements set forth herein, the exemption

does not apply and the generator will be subject to full
regulation.
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