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NOTICE OF AN EMERGENCY RULE

AGENCY: STATE TAX DIVISION : TITLE NUMBER: 110
CITE AUTHORITY: W. VA. CODE §11-1C-1 ET SEQ.
EMERGENCY AMENDMENT TO AN EXISTING RULE: YES NO X
IF YES, SERIES NUMBER OF RULE BEING AMENDED:
TITLE OF RULE BEING AMENDED —
1J

[F NO, SERIES NUMBER OF RULE BEING FILED AS AN EMERGENCY:

TITLE OF RULE BEING FILED AS AN EMERGENCY:_ APPRAISAL OF PRODUCING AND

RESERVE OIL AND \I%LURJ-L GAS PRO:’ERTY FOR PERIODIC STATEWIDE

REAPFPRAISAL FOR AD VALOREM TAX PURPOSES

THE ABOVE RULE IS BEING FILED AS AN EMERGENCY RULE TO BECOME EFFECTIVE AFTER
APPROVAL BY SECRETARY OF STATE OR 35TH DAY AFTER FILING, WHICHEVER OCCURS

FIRST.

THE FACTS AND CIRCUMSTANCES CONSTITUTING THE EMERGENCY ARE AS FOLLOWS:

COPE §11-1C-1(¢} AUTHORIZES COUNTY ,ASSESSORS TO PLACE ON THE PROPERTY BOQXS
PROPORTIONATELY UNIFORM PERCENTAGE CHANGES IN VALUES AND TO DC SC DURING THE TWO TAX YEARS
PRECEDING THE TAX YEAR BEGIXKNINCG JULY 1, 1993.7 SECTION 11-1C-7 REQUIRES ASSESSORS TO
SUBMIT FOR APPROVAL AND USE BY JULY 1, 1%91, PLANS FOR THE VALUATION OF ALL PROPERTY WITHIN
THEIR RESPECTIVE CCOUNTY. IT IS NECESSARY FOR THE RULE TO BE IN EFFECT ON JULY 1, 1991 IXN
ORDER TO ASSURE THE UNIFORM rPPRAIS%L Or PRODUCING AXD RESERVE OTL AND NATURAL GAS

W. VA.

PROPERTY WITHIN THE STATE. 4 RESULT, THE PUSLIC IEAFARE WILL BE PRESERVED. A PUBLIC
COMMENT PERIOD WAS HELD APRIL 26 1991 THRQ MAY 27 91,
FREDERICK WILLIAMS, JR.
B T AT et ECPFLARV TAX AND REVENUE
STATE TAX COMMISSIONER

ASSISTAN SrﬁCRFTLXRY

;SC Uce Additional Sheets If Necessary. TAX AND REVENUE
ga Signature




e FILED
State of West Virginia 330 JUN 19 Py 328
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CONSENT TO FILE RULE 7 -

June 19, 1981
Te Whom It May Concern:

Title of Rule: _ Appraisal Cf Producing And Reserve 0il And
Natural Gas Property For. Pericdic Statewide ‘
Reappraisals For- - Ad Valorem Property Tax _ =

Purposes .
Title Numbker: 110 ] .
Series Number: 13 . - - e e

e = = = = e <y T

Pursuant to West Virginia Code § 5F-2-2(a), the undersigned
hereby consents to the filing of the feregoing rule. _

Signed this 19th day of June; 1991.

L. Frederick Williams, Jr.
s Secretary
Department of Tax and Revenue

CForn Melton g/ T 7

by

Assistant Secretary

Department pf Tax and Revenue
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GOVERNOR StURETARY Coelhifiry

STATEMENT OF PURPOSE

The purpose of the rule is tc establish the  procedure for the
classification and valuation of producing and reserve oil and natural gas
property for ad valorem property t&xX purposes.




FISCAL NCTE FCR PROPOSED RULES

FILED

198 Ju 18 PH 3 38
Rule Title: _Appraisal Of Producing And Reserve 0il And Natural Gas ) i
Property For Periodic Statewide Reappraisal For EalValorem3nivA
Property Tax Purposes QPRI TARY 07 Q1AL
Type of Rule: X Legislative Interpretive Procedural
Agency: State Tax Division  Address: State Capitel: Chariesten, WV 25305
1. Effect of ¥ ANNUAL ; FISCAL YEAR
FProposed Rule ! Increase| Decrease | Current| Next | Thereafter.
| ! : ] i
| E % ! {
Estimated Total Cost] 3 s L g - I s
|- i ] e |
| | | | |
Ferscnal Services : -0- I =-0- § ~-0- ! -G~ | =0-
| | 1 [ 1
| | i I 1
Current Expense | -0- I -0- i -0- ! -0- 1 =0-
1 | { I 1
i ! 1 I 1
Repairs and ! | | ! !
Alterations ) =0- b =-0- P =0- ! -0-- 17 =-0-
] I | [ |
i i | I i .
Equipment P =0- i =-0- b =0- ! -0- ! -0-
! | | I |
] } | | |
Other b =0~ bo=0-- -1 -0- ! -0~ | -0-
i E | i |
2. Explanation of above estimates:
There should Dbe nc fiscal dimpact Dbeyond that envisioned by the
Legislature .when it enacted W. Va. Code § 11-1C-1 et seq.
3. Cbhiectives of these rules: . D
The obkjective of the rule is tco provide appropriate direction and
guidelines relevant to the appraisal at market wvalue of producing and
reserve .0il. and natural gas property for. ad wvalorem property tax

purposes. ' L S L

4. Explanaticn of Overall Economic Impact of Preposed Rule.

A,

Economic Impact on State Government.

There shoiild be no economic impact.




B. Ecconomic Impact on Folitical Subdivisions; Specific Industries;.
Specific groups of citizens... e

The rule may result in an_ increase Iin property tax for local.
government units.

C. Economic Impact on Citizens/Fubllic at Large.

There should be no ecconomic. impact.

Date: June 18, 1991.

Signature ofTAgency Head or Authorized Representative

L,. Frederick Williams, Jr. T ... _. T T
Secretary, Tax and Revenue
State Tax Commissioner

o

félﬁfézzf'
ohn Melton

Assistant Secretary, Tax and Revenue

by:
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FROM: STATE TAX DIVISION gy ogmig 3
(o RN
EMERGENCY RULE TITLE:  APPRAISAL OF PRODUCING AND RESERVE OIL ANDYWAEURALS:: gyt

GAS PROPERTY FOR PERIODIGC STATEWIDE REAPPRAES@LJFOR i
AD VALOREM PRCOPERTY TAX PURPOSES

1. Date of filing: June 19, 1991

2. Statutory authority for promulgating the emergency rule:

W. Va. Code § 11-1C-1 et seq.

3. Date of filing of proposed legislative rule: April 26, 1991

4, Does the emergency rule adopt new language or does it amend or repeal a
current legislative rule? . _

NO — —— —=————— —

5 Has the same or similzy emergency rule previcusly been filed and expired?
NO e = - o —_—

6. State, with particulerity, those facts and c1rcumst;nce: which make the

emergency rule necessary for the lmmedlate preqervatlon of public peace,
healith, safety or welfare. : : -

All assessors are zrecuired to comply on July 1, 1991 with Valuatlon

plans filed and approved prior to July 1, 1991. Assessors cannot properly

value producing and reserve coil and natural gas property w1thout the use of

this rule. Failure to prowlde uniform statewide * valuatlon pgogedures will
result in nonuniform valuations and cause the entlre reappralsal of

property to be questioned. This rule w111 prov;de necessary a551stance,
thersby preserving wpublic confldence 1n property valuatlons anﬁ as &

result, preserving the public welfare.

7. If the emergency rule was promulgated in crder to comply with a time limit
established by the Code or federal statute or regulation, cite the Code
provision, federal statute®or regulation and time limit established
therein.

Additionally, W. Va. Code § 11-1C-7 reguires assessors to immedistely
commence using the new valuvatien plans.  That activity canmot properly
occur without the use of this rule.

8. State, with particularity, those facts and circumstances which make the
emergency rule necessary to prevent substantial harm to the public
interest.

N/A




EMERGENCY
WEST VIRGINIA LEGISLATIVE REGULATIONS
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APPRAISAL OF PRODUCING AND RESERVE OIL AND NATURAL GAS PROPERTY FOR PERIODIC
STATEWIDE REAPPRAISALS FOR AD VALOREM PROPERTY TAX PURPOSES

Filed: June 19, 1991

§ 110-1J-1. General.

1.1 Scope. - These emergency regulations clarify and implement State Taw
as it relates to the appraisal at market value of producing and reserve oil and
natural gas properties. .

1.2 Authority. - W. Va. Code § 11-1C-1 et seq.
1.3 Filing Date. ~--Juns 19, 1991.
1.4 Effective Date. -

§ 110-1J-2. Iatroduction. - 011 and/or natural gas s one of the several
estates in real property which may be owned either as a separate interest in
real property or in conjunction with other interests, usually as fee ownarship,
oil and/or natural gas ownership or as minerals ownership. If 0i1 and/or
natural gas is owned as a separate estate, West Virginia property tax law
reguires such ownership to be listed, valusd and taxed based on its true and
actual wvalue. If the interest in o0ii and/or natural gas is part of a Targer
‘interest in a tract of property, the value of the ¢il and/or natural gas
interest ghall be included in the value of the larger interest. 0il and/or
natural gas may be cwned without being produced. 01l and/or natural gas rights
may exist where no oil and/or natural gas is actually present, or where the oi]
and/or natural gas is unproducible or depleted.

2.1 Categories for valuing oil and/or nmatural gas properties. - Parcels of
property thought to bear ol and/or natural gas or having the oil and/or natural
gas mineral interest separated from the fee of the property will be classified
as producing property; non-producing property; plugged and abandoned property.

§ 110-1J-3. Definitions. - As wused 1in these regulations and unless the
context clearly requires a different meaning, the following terms shall have the
meaning ascribed herein, and shall apply in the singular or in the plural.

3.1 "Bands of investment discount component” means a discount rate derived
by assigning rates to various debt and equity investment financing tiers and
summing these .rates, weighted by their respective percentages of tcial]
financing.
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3.2 M"Discount component! means & rate reflecting a provision for returning
to an dinvester a sum of money _equal to the aggregate of the anticipated
return-on-investment over the economic 1ife of an investment.

3.3 YFlush Production" means the production of oil and/or natural gas from
arny well on a producing oil and/or natural gas producing property with an
initial production date that is two (Z2) years or less prior tc the date of
valuation.

3.4 "Management rate' means a rate_reflecting a return to an investor fbr
the management of similar investment portfolics. ~

3.5 "Market comparison discount' means a discount rate derived by dividing
income net of the recapture component and property taxes by the arms-Tength
selling price of the property.

3.6 "Natural gas producing property’ means the property from which natural
gas has been produced or extracted at any time during the most recent assessment
year. Naztural gas producing property Jincludes the dnterest or dinterests
underlying an area of one hundred twenty-five (125) acres of surface per well
for property with active wells on the parcel. Also to be included on natural
¢as producing property is the parcel acreage above one hundred twenty-five (125)
acres per well, to be valued at a specific rate per acre, determined by the
Department of Tax and Revenue; such rate not to exceed the average producing

rate per acre of the property.

3.7 "Nonliquidity rate" means a rate reflecting a return toc an investor
representing +the Toss of interest on an investment arising from the time
required to sell the investment.

3.8 "Gil and/or natural gas, non-producing properiy" means properties that
were not engaged in preduction during the previous. .assessment ys2ar period of
July 1 through June 30. .. This category shell include. any acreage that has been
shut-in for the entire year. This category shall aisa include any acreage ownad
by & company or individual whose primary business fnvolves the production or
leasing of any oil and gas properties.

3.8 "Q0il and/or natural gas pluggad and abandoned property” means the one
hundred twenty-five (125) acres of surface per well of natural gas or the forty
(40) acres of surface per well ‘of ofl producing properties §if the well has been
plugged and abandoned as required by W. Va. Code § 22-4~1 et seq.

3.10 "071 Producing Property' means_ property from which o0il. has been
produced or extracted at any time during the most recent assessment year. 0il
producing property includes the finterest or interests underlying an area of up
1o forty {(40) acres of surface per well with one or more active well{s) on the
parcel. Also to be inciuded on o0il producing property is the parcel acreage
above the forty (40) acres per well, to be valued at a specific rate per acre
deteymined by the Department of Taw and Revenue; such rate not to exceed the
producing rate per acre of the property. -

3.11 "Overriding royalty" means _the  fractional interest ressrved or
purchased by a seller of & lezse to ancther party, thereby participating in the
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gross proceeds of product1on from the Teasg while at_the same time not incurring
operating expenses. .

3.12 "Personal FProperty”™ used in c¢il and/or natural gas production means
machinery and equipment in and about the well and all cther tangible perscnal
property used in producing oil and/or natural gas from the well. It shall not
include vehicles or other tangible personal property not permanently used in
production. L R

3.13 "Producer/Operator” means any person or persons, corporatioh,
nartnership, joint venture or other enterprise wh1ch proposes to or does Jocate,
drill, manage cor abandon any well. ~

3.14 "Property tax component’ means a rats reflecting a provision for
returning to an investor a sum of money equal to property taxes pafd over the
economic 1ife of_an invesiment._ . . . . .. _.

3,15 "Recapture component" means a vrate reflecting a provision for
returning to an investor a sum of money equal to his investment.

3.16. "Risk _rate™ means a rate reflecting a return to an Tnvestor necessary
to attract capital to. an ‘investment containing a possible Toss of principal
and/or interesti- T - : : o

3.17 "Royalty Interesi" means the fractional interest in oil and/or natural
gas productiion not subject to operating expenses and retained by the oil and/or
natural gas rights owner or Tessor.

-

3.18 "Safe rate" means a rate_reflecting 2 return to an investor on an
investment which has 1ittle, if any, 1ikelihood of loss of principal or of loss
in anticipated return on investment.

3.19 "Settléd Production" means the production of oil and/or natural gas
from all wells on a producing property with an initial production date that is
more than twe (2} years prior to the date of valuation.

3.20 "Storage wells" means any property used as a reservoir for the storags
of natural gas. These properties shall be valued as non-producing naturail gas
property, such value not inclusive of inventories stored therein,

3.21 "Summation_ discount_caomponent” means a discount rate expressed as the
aggregate of a safe rate, risk rate, nonliquidity rate, and management rate.

3.22 "Working Interest' means the fractional interest in o0il and/or natural
gas production subject to operating expenses and owned by the Tleasshold or
operator. . el

§ 110-1J-4. Methods of valuation.

4.1 .General. - 0il and/or natural gas producing property value shall be
determined through the process of applying 3 yield capitalization model to the
net receipts for the working interest and a yield capitalizaticn model applied
to the gross royalty receipts for the royalty interest. Where ownership is
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split through a lease or vroyalty arrangement, different values will be
determined for the working interest and the royalty interest. Each term in this
valuation is discussed.below.

4.2 Percentage interest inm oil and/or natural gas. - Where the ownership
of oi1 and/or natural gas in place is divided through a lease or other
arrangement, the compensation to the owner of the property is derived by
designating a percentage of the production to be the royaity payment to the
owner, The remainder is the working interest. The Tax Commissioner will
annually determine an assumed standard working and royalty percentage finterest
through a review of oil and gas leases from throughout the State..

4.3 Average production rate. - Gas - The Tax Commissioner will annually
determine and report the production rate of natural gas wells through review of
information filed with other State agencies and data provided by companies and
individuals. 071 - The average daily production of an aofl well is its
production rate, measured in terms of oil field standard forty-two (42) galion
barrels, for the year preceding the annual tax assessment date, divided by the
number of full or pariial days of well production. Partial days shall include
time allowed for oil to. collect between pumpings.. Full or partial days shall
not fnclude time when well nen-production results from WOrkover redriliing, or
wall maintenance... - T o .

4.4 Average industry market price. - 0il -~ The Tax Commissioner will
annually derive the average industry market price by reviewing the price per
barrel paid by the major West Virginia crude ofl purchasers, The Tax

Commissioner's annual report on the average .industry market price should reflect
a reduction for average Federal Windfall Profits Tax and West V1rg1n1a Severance
Taxes deemed to be paid by the working or royalty interests in the product1on

The average industry market price will be used in the method described in the
regulaticons for determination of . the_ formulas to be used to appraise ofil
production properties. e L .- : -

Gas - The Tax commissioner will annuzlly derive and report the average
industry market price by reviewing the price paid per MCF by the major West
Virginia natural gas purchasers a survey of o1l and gas associations, and other
statistical data. I . )

4.5 _Average industry operating expenses. -~ The Tax Commissioner will
annually determine the average industry operating expenses per well, The
average industry operating expenses will be deducted from gross receipts in
developing an income stream for application of a yield capitalization procedure.

4.6 Average industry production decline rates. - The Tax Commissioner will
annually derive and report the avarage industry production decline rates by a
review of well preduction records of varicys State agencies and data provided by
companies and individuals. '

4.7 Capitalization rate. -~ A capitalization rate will be developed
considering the three (3) components set out in Section 4.7.1 of these
regu1at1ons This rate will_be used to select the factor(s) from a standard

mid-year 1ife present worth of one table using a compound interest premise.
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4.7.1 Discussion. - The capitalization rate will be determined
annually by the Tax Commissioner through the use of generally accepted metheds
for estimating such rates. The rate so developed will be applied to a

deciining-terminal income series which is indicative of ofl and/or natural gas
producing properties. The capitaltization rate used to value o1l and/or natural
gas properties will be developed considering (1) a discount rate determined
primarily by the summation technique, (2) z recapture component, and (3) a
nroperty tax component,

4.7.1.1 Discount component.

4.7.1.1.a Summation technique. = The summation technique
will be given primary consideraticn in the valuation of oil and/cr natural gas
producing property. The summation tachnique will determine a discount compenent
which will be used to calculate the presen:t value of the future Tncome of the
oil and/or natural gas producing property UuT]TZTﬂQ the following four (4) major
subcomponents: , ,

£.7.1.1.a.1 Safe rate
4.7.1.1.a.2 " Risk rate

4.7.1.1.a.3 Norliquidity rate

4.7.1.1.a.4 Management rate

The "Safe rate” will bes developad through review of guarterly interest
rates offered on thirteen (13) week United States Treasury Bills for a period of
one (1) year prior to the appraisal date. The "Risk rate" will be developed
through review of data resulting from an annual survey of lending institutions,
such survey reflecting interest rates required on leans for acquisition and/or
development of natural resource:. producing properties. This survey will be
conducted for a one {1) year period prior to ths appraisal date. Results of the
survey will be compared to guarterly interest ratss offeved on thirteen (13)
week United States Tredsury Bills for the same one (1) year pesriod. An interest
differential will then be selected representing the "Risk rate" zssignable to
various financing tiers. The "Nonliquidity rate" will be developed through an
annual survey to detzrmine a reasonable zstimate of time that cil properties
remain on the market before being sold. The market time thus determined will bea
used to identify United States Treasury Bills with similar time differentials in
excess of thirteen (13) week Treasury Bills. Tha interest differential between
these securities will be deemed to be representative of the "NonTiquidity rate."
The "Management rate" will be developed through a survey to identify charges for
the management of similar investment portfelios.

4.7.1.1.b Bands-of-investment/market comparison. - Datsa
permitting, the bands-of=-investment and market comparison technigues will be
used to verify the summation discouni component.

4.7.1.2 Recapture component. - Construction of the discount
models will be accomplished through access of a standard mid-year 1ife present
worth of one table, premised om a compound interest rate. This table has a
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factor for vrecapture built into the table coefficients. Inclusion of a
recapture component in the capitalization rate is therefore not appropriate.

4.7.1.3 Property tax component. - This component will be
derived by multiplying the assessment rate by the statewide average of tax rates
on Class III property.

4.8 Yield capitalization model. - A yield capftalization model will be
developed for each producing property. The model will use as a beginning point
gross receipts from each producing well, Gross receipt will be proportionately
reduced by application of the appropriate production decline rate, referenced in
Section 4.8 of these regulations, to yield a declining termina1 income series
typical of the producing area. The income series will be apportioned %o the
working interest and %o the rayalty interest based upon percentage interests

referencad in Section 4.2 of thess.reguiations.

4.8.1 . Working interest model. - The working interest income. serfies
referenced in Section 4.8 of thase reguiations will be reduced by the annual
operating expenses referenced in Section 4.5 of these regulations to yield a net

income series. The net income serfes will be discounted by applying, on an
annual basis, & mid-year 1ife Inwood ccefficient reflecting the capitalization
rate referenced in Section 4.7 of ihese regulations. The summation of the

annual _discounted income streams will be the market value estimate for the
working finterest of the producing oil and/or natural gas well for an area of up
to one hundred iwenty-five (128) acres for produc1ng natural gas walls and forty
(40) acres for preducing oil wells.

A.8.2  Royalty interest model. -~ The royaliy intersst income series
referencad in Section 4.8 of these.regulations will be discounted by applying,
on an annual basis, a mid-year 1ife Inwood ceoefficient reflecting the
capitalization vrate referenced in_Section 4.7 of these regulations. The
summation of the annual discounted fincome streams wfill be the market value
astimate for the royalty interest of the producing ofl and/or natural gas well
for an area of up %o one hundred twenty-five (125) acres for producwng natural

gas wells and forty (40) acres for producing oil wells,

4.9 Valuation of non-producing acreage. - The value per acre cof
non- producang acreaga shall equal the discounted_annual Tease payment per acre.
A valuation schedule for non-prodiucing properties will be determined annually by
the Tax Commissioner on a colinty basis where data s avaflable. The Tax
Commissioner will annually cohduct a_review of ¢f1 and/ov natural_gas agreements
transacted at arms Tlength in all fwfty-:qve (55) cecunties ito determine the
annual lease payment pzr acre, as well as the lease ferm, that ofl and gas
proparties Jn the county typicalily Command. = The per-acre value for
non-producing property will be the sum of the projected annual income stream
during the Tease term discounted in gach year by a capitalization rate,

4.10 Valuation of plugged and abandoned acreage. - Plugged and abandcned
acreage will be valued at the nominal rate of cne dollar ($1.00) per acre. This
category includes any plugged and abandoned acreage of up to one hundred
twenty~-five (125) acres per gas well and forty (40) acres par oil well. o
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4.11 Valuation of wells that produce both oil and gas. - The valuation of
these producing wells shall be determined by use of the metheds described herefn
for o0il and natural gas. These vatues shall then be summed fo result in the
overall value of the 0il and/or natural gas producing acreage.

&4.12 Annual reports. - The Tax Commissioner will puhlish an annual report
for the variables to be considered in arriving at the value of the specific oil
and/cr natural gas related property. This repcrt will be filed with the office
of the Secretary of State on or before May 31st ¢of each year, followed by a
fifteen (15) day perfod for written public comment. The Tax Commissicner will
review the comments and present final variables and multipliers to be used an or
before July 1. . S I

4.13 Active farm properties. - The o0il and gas rights, that are part of a
"fee' estate where the use of the surface has gualified as an active farm, will
be valued in the fellowing manner: (For a definiticn of an active farm see
§ 110-1R-1 et seq.)

4,13.1 Where income or royaliy is not derived from the oil and gas
rights the 0il and gas interest shalil not be valued.

4.13.2 Where dincome or royality is derived from the oil and gas

rights the 011 and gas interesi shail be valued as 7ollows: '
4.13.2.1 Fee estates, where the annual wheclesale value of farm
commodities. or products is fifty percent (50%) or more of the usual annual gross-

Thus oil and gas interests shall not be vaiued under this situation.

4.13.2.2 Fee é&states, where the annual wholeszle value of farm
commedities or products s less than fifty percent (50%) of the usuzl annual
gross income from all uses of the preperty, shall be valued by adding the
applicable oil and gas values referenced in this rule to the surface farm use
value, o7 ’ ’ o - '

4.14 Property reports. - -Prior to September 1 of each year the producer and
01l and gas owner will be required to file a report with the Department of Tax
and Revenue for each county where {hHe 01l and gas property is to he assessed.
These reports will be designed by the State Tax Commissicner_so that information
pertinent %to the valuation of %such producing property, non-producing property,
and plugged and abandoned property will be reported by the oil and gas producer,
lessee, and owner,
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July 1, 1991  THIS DATE Jelq 1) 199y
ADMINISTRATIVE AW DIVISKDIN

EMERGENCY RULE DECISICON BY THE SECRETARY CF STATE

AGENCY: State Tax Division

RULE: New Rules, Series 1J Appraisal of Producing and Reserve
0il and Natural Gas Propertv for Pericdic Statewide Re-
appraisal for Ad Valorem Tax Purposes

DATE RULE FILED AS AN EMERGENCY RULE: June 1%, 1581

DECIZION NC. 3E5-91

Fecllowing review under WV Code 2%A-23-15a, it is the decision of the
Secretary of State that the above smergency rule be approved. A
copy of the complete decision with reguired findings is available

from this office.

Mo, bt

KEN HECHLER
Secretary of State
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par. 1 The State Tax Division has filed the above new rule as an
emergency.
par. 2 West Virginia Code 28A-3-a requires the Secretary of State to

rar. 3
par. 4
par. 5

review all emergency rules filed after March 5, 1986, This
review requires the Secretary of State to determine if the
agency fTiling such emergency rule: 1} has complied with the
procedures for adopting an emergency rule; 2) exceeded the
scope of its statutory authority in promulgating the emergency
rule; or 2} can show that an emergeacy exists justifying the
promulgation of an emergency rule. )

Following review, the Secreiary of State shall issue a
decision as to whether or not such an emergency rule should be
disapproved [(29A-3-a{a)l. T -

{A) Procedural Compljiance: WV Code 28A-3-15 permits an
agency to adopt, amend or repeal, without hearing, any
legisliative rule by filing such rule, along with a
statement of the circumstances constituting the
emergency, with the Secretary of State and forthwith with
the Legislative Rule-Making Review Committee (LRMRC}.

If an agency has accomplished the above two regquired filings
with the appropriate supporting documents by the time the
emergency rule decisicen is issued or the expiration of the
foerty-two day review period, whichever is sooner, the
Secretary of State shall rule in favoer of procedural
compliance.’ :
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The Tax Division filed this emergency rule with supporting
documents with the Secretary of State June 19, 13991 and with
the LRMRC June 18, 1991, '

It is the determination of the Secretary of State that the Tax
Division has complied with the procedural requirements of WV
Code 829A>3-15 for adoption of an emergency rule.

B) Statutory Autheority -- WV Code §11-1C-1 reads:
(a) The Legisliature hereby finds and deciares that all
property in this state should be fairly and eguitably valued
wherever 1t is situated so that all citizens will be treated
fairly and no individual species or class of property will be
overvailued or undervalued Iin relation tec all other similar
property within each county and throughout the state.

{b) The Legislature by this article seeks to create a method
to establish and maintain fair and equitable values for all
property. The Legislature does not intend by this article to
implement the reappraisal as conducted under §81i-14-1 et seq.
and 11-1B-1 et seqg. of this chapter nor does it intend to
affect tax revenue Iin any manner.

(c) The Legislature finds that regquiring the valuation of
property to occur in 3 year cycles with an annual adjustment
of assessments as te those properties for which a change in
value is discovered shgll not viclate the egual and uniform
provigsion of secticn cone, article tem of the West Virginia
Constitution, the Legislature further finding that such 3 year
cyvele and annual adjustment are an integral and indispensable
part of a systematic review of all properties in order to
achieve eguality of assessed valuation within and ameong the
counties of this state. Notwithstanding such finding, the
lLegislature intends to permit the assessors and the board of
public works +to place proportionately uniform _percentage
changes in values on the books during the 2 tax years
preceding the tax year beginning on the first day of July,
1993, in accordance with the provisions of §11-1C-7 et seg. of
this article.

(d} The Legislature deems that the goal of this article is
that by the end of the 3 year cycle contemplated by this
article, and hereafter from year to year, all property shall
be annually assessed at 60% of its then current fair market
value except for the values derived for farms and managed
timberland properties, which are to be valued as prescribed by
§8§11-ic-1 et seg. and 11-4-1 et seg. of this chapter.

WV Code further states in §11-1C-5:

(a) In addition to the powers and duties of the tax
commigsioner in other provisions of this article and code, the
tax commissioner shall have the power and duty to:

(1) Perform such duties and exercise such powers as may be
necessary to acceomplish the purpcses of this article;
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{(2) Determine the methcds of valuation for beth real and
personal property in accordance with the following:

{A) As to personal property, the tax commissiocner shall
provide & method to appraise each major specie of personal
property in the state so that all such items of personal
property are valued in the same manner no matter where
gituated in the state, shall transmit these methods to each
county assessor who shall use these methods to value the

various species of personal property. The tax ccommissioner
shall periodically conduct such studies as are necessary to
determine that such methods are being followed, Such method

shall be in accordance with the provisions of §11-5-1 et segq.
of this chapter: Provided, That notwithstanding any other
provision of this code to the contrery, the several county
assessors shall appraise motor vehicles as fellows: The state
tax commissioner shall annually compile a schedule of
automebile values based upon the lowest values shown in a
nationally accepted used car guide, whichk said schedule shall
ke furnished to each assessor and shall be used by the several
county assessors to determine the assessed value for all motor
vehicles Iin an amount egual to 60% of said lowest values.

It is the determination of the Secretary of State that the Tax
Divigion has not exceeded its statutory authority in
promulgating this emergency rule.

(C) Emersgency WV Code 294-3-15(g) defines "emergency” as
fecllows: .

(g} For the purpcses of thig section, an emergency exists
when the promulgation of a rule is necessary for the immediate
preservation of the public peace, health, saf®ty or welfare or
is necessary to comply with a time limitation established by
this code or by a federal statute e¢or regulation or e prevent
substantial harm to the public interest.

There are essentially three c¢lasses of emergency breadly
presented. with the above provision: 1) immediate
preservation; 2) time limitation; and 3) substantial harm. An
agency need only document to the satisfaction of the Secretary
of State that there exists a nexus between the proposal and
the circumstances creating at least one of the above three
emergency categories.

The facis and circumstances as presented by the Tax Division
are as.. follows:

W. Va. Code §11-1C-1{c) authorizes county assessors to place
orr the property books proportionately uniform percentage
changes in wvalues and to do so during the two tax years
preceding the tax year bheginning July 1, 1983, Section 11-1C-
7 requires assessors to submit for approval and use by July 1,
1891, plans for the valuation of all properiy within their




respective county. It is necessary for the rule to be in
effect on July ¢, '89' in order to assure the uniform
appraisal of producing and reserve o0il and natural gas
property within the state. As a result, the public welfare
will be preserved. A public comment period was held April 26,
1981 through May 27, 1991.

par. 14 It is the determination of the Secretary of State that this
proposal qualifies under the definition of an emergency as
defined in §29A-3-15(g). . . "immediate preservatlion of public
peace, health, safety or welfare" and "time limitation.”

rar. 195 This decision shall bhe cited as Emergency Rule Decisiocn 35-91
or ERD 35-91 and mey be cited as precedent. This decision is
available from the Secretary of State and has been filed with
+the State Tax Division, the Attorney General and the
Legislative Rule Making Review Commission.
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