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183-2-1., General,

1.1, Scope.
T is the policy of the Structural Barriers Compliance Board to allow 2 method
for anyone to appeal a decision made by the State Fire Marshal in relation fo

rules and regulations under Title 183 Series 1 entitled, "Elimination of
Structural Barriers in Public Use Buildings and Facilities."®

1.2, Authority.

These procedurs rules are issued under the authority of the West Virginia Code
Chapter 18, Article 10F.

1.3, Effective date.

1.4, Filing date.

1.5, Certificatien.

Thesa rules are certified authentic by the State Structural Barriers Compliance
Board,

183-2-2, Order of Decision of the State Fire Marshal, and Appeals and Procedure
for Appeals from Such Orders or Decisions.

Any person aggrieved by an order or written decision of an approved designee

of the State Fire Marshal shall first proceed to the office of the State Fire
Marshal for review of the decision. The person shall submit his appeal to the

of fice of the State Fire Marshal in writing within thirty (30) days. Any perscon
aggrieved by an order or final written decision of the Stats Fire Marshal Dased
upon or made in the course of the administration or enforcement of the provisions
of Chapter 18, Article 10F of the Ccde of Wast Virginia or based upcn or made
pursuant to these rulas and raguiationss and desiring to contest such order or
decision, may file an appeal from such order or written decision with the Structural
Barriers Compliance Board. Presarving the right to have such an appeal and the




manner of proceeding with resulting contested cese shall oe govarned by the
following rules._and regulations and by the corresponding state statutes,

183-2-3. State Fire Marshal's Qrder and Decisions are Final and Conclusive.

Any order or final written decision of the State Fire Marshal based upon or
made in the course of the administration or enforcemeni of the provisions of
Chapter 18, Article I0F of the Code of tha State of West Virginia, or based

upon or made pursuant to these rules and regulations, shall be final and
conclusive, uniess vacated or modified upon review pursuant to the appeal rights
and procedures provided by said statute and these rules and regulations,

183-2-4, Appeal Petition.

The appeal petition is to be typewritten, styled "Appeal Petition,” and submitted
with an origiral and one (1) copy. It shall be complete in itself so as to fully
state the matters contested. No telegram, telephone call, or similar communi-
cation will be regarded as an appeal petition. The petition must contain and
include the follewing: (1) a copy of the crder or decision of the State Fire
Marshal being contested; (2) & clear and concise assignment of each error which
the petitioner alleges to have deen committed by the State Fire Marshal in
issuing said order or decision with each assignment of error being shown in
separately numbered paragraphs; (3) a clear and concise statement of fact upon
which the pefitioner relies as sustaining his assignment of arrors; {4) the
address petitioner desires to have all notices, documents, and the final order
mailed to; (5) the ielephone number or numbers where petitioner can be contacted;
(6) the names and addresses of all persons having any ownership interest in the
property which is the subject of the State Fire Marshal's order being contested;
{7) a prayer setting forth the relief sought; and (8) the signature of the
petitioner or its duly authorized officer.

183-2-5. Time Requirement and Manner of Filing Appeal Petition.

An appeal petition must be personally delivered or maflaed to the Chairman of the
Structural Barriers Compliance Board within thirty (30) days follcowing service

of final written decision of the State Fire Marshal upon the petitioner, or within
thirty (30) days following actual receipt if service be not required or for some
reason not made of the order or decision being contested. Any appeal petition that
s mailed shall be by cartified mail, return receipt reguested, and shall be
considerad timely if postmarked within the said thirty (30) day period., Any appeal
petition not delivered or mailed as aforesafd within said thirty {30) day pericd
shall not be {imely filed and the order or decision of the State Fire Marshal being
contested by the untimely appeal petition shall be final and conclusive,

183-2-6. Copy of Appeal Petition to Structural Barriers Campliance Board.

Upon receipt of an appeal petition, the Chairperson, Structural Barriers

Compliance Board shall forthwith supply a copy of same to the Structural Barriers
Compiiance Board with an opinion by the State Fire Marshal regarding the urgency

of the matter Deing contested. The State Fire Marshal may elect to file a response
to the appeal petition and, if he does, same shall be delivered to the Structural
Barriers Compliance Board and a copy mailed to the petitioner,




183-2-7. Scheduling Appeal Petition for and Notice of Hearing.

The Structural Barriers Compliance Board Shall schedule a hearing on the appeal
petition giving the petitioner and the Structural Barriers Compliance Board at
least ten (13} days written notice of the date, .time, and place of the hearing,
3aid notice to the petitioner shall be by personal delivery or by certified mail,
raturn receipt raquested, shall contain a short and plain statement of the matters
to be considered at the hearing, shall contain a copy of the State Fire Marshal's
respeonse, if any, to the appeal petition, and shall be mailed or persconally de-
Tivered by the Chairperson, Structural Barrijers Compliance Board no Tater than
thirty {30) days affer recaipt of the appeal petition. A copy of the said notice
to the petitioner shall be supplied to the Sfate Fire Marshal. Any such hearing
shall be conducted at a designated Tocation at the State Capitol in Charleston,
West Virginia, or at the discretion of the Chairperson, Structural Barriers
Compliance Board at a loacaticn within the county where the premises in question
are totally or partially located.

183-2-8. Authorized Representative.
The petitioner may appear individually, or by counsel,

183-2-9, Continuances,

A motion for continuance will not normally be granted unless made thres days
hefore the hearing in writing, or during the hearing, in either case for good

and sufficient cause. Upon consideration of a motion for continuance, the urgency
of the situaticon shall be determined and taken into consideration. Conflicting
engagements of counsel or the employment of new ccunsel will not be regarded as
good ground for a continuance, unless set forth in a motion filed promptly after
the notice of hearing has been mailed,’or unless extenuating circumstances are
shown, which the Structural Barriers Compliance Board or hearing examiner deems

adequate. )

183-2-10, Absence of Petitioner or Counsel at the Scheduled Hearing.

The absence of the petitioner or his legal ccunsel at a hearing, after service
of notice of time, date, and place, shall not be the occasion for cdelay or
continuance. The hearing shall proceed and the case be regarded as having been
submitted for decision on the part of the absent petitioner or petitioners.

183-2-11, Hearing Examiner,

Any member of the Structural Barriers Compliance Board may conduct a hearing on
an appeal petiticn, and when so acting shall be referred to as the hearing
examiner. Alternatively, the Structural Barriers Compliance Board may authorize
and empcwer an impartial attorney as a hearing examiner,

183-2-12. Evidence,

{1) A1l witnesses appearing at such hezaring shall testify under oath or affjr-
mation, Every adverse party shall have the right of cross-examination of witnesses
who testify, and shall have the right to submit rebuttal evidence.
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{2) A1 relevant and material evidence, including papars, records, agency staff
memoranda and documents in the possassion of the Structural Barriers Compliance
Board or the State Fire Marshal of which either party desires to avail nimself,
may be offared amd made a part of the record in the case, notwithstanding
admissibility objections which might De validly asseried in a court of law.

{3) Irrelevant, immaterial, or unculy repetitious evidence shall be excluded.
txcept as otherwise herein stated, the rules of evidence as applied in civil cases
in the circuit courts of this state shall be followed in considering what asvidence
shall Se admitted., However, when necessary to ascertain facts not reasonably
susceptible of proof under those rules, reasonably authenticated esvidence not
admissible thereunder may be admitted, except where pracluded by statufe or
orivilege, if it is of a type commonly relied upan by reasonably prudent men in
the conduct of their affairs,

183-2-13. Record of Proceedings.

A1l of the testimony, evidence, and rulings on admissibility of evidence at any
such hearing shall De reporied by stenographic notes and characters or by
mechanical means and in such a manner that an accurate franscript of the testimony
may oe prepared. An official record of the hearing will be prepared by the
Structural Barriers Compliance Board, but a transcript, as aforesaid, need not

be prepared Dy the Structural Barriers Compliance Board unless it be required for
an appeal., The cost of such transcript shall be borne by the petitioner,

183-2-14, Informal Dispositicn.

At any stage of the proceedings, informal disposition may be made of any contested
case by stipulaiicn, agreed setilement, consent order, or default.

183-2-15. Decision by the Structural Barriers Compliance Board.

dpon the conclusicn of the hearing, the person designated by the Structural
Barriers Compliance Beoard as hearing examiner shall prepare a recommended decision
supported by findings of fact and cenclusions of law affirming, modifying, or
vacating the earlier order of decisicn of the State Fire Marshal with raspect

to which said hearing was held, and the Structural Barriers Compliance Board
may, thereafter, either accept, modify, or reject such recommended decision. If
it shall accept such decision it shall sign the same as its own; if it shall
reject or modify the same, it shall prepare a writien decision sstting forth
findings of facts and conclusions of law. In either event, the crder signed by
the Structural Barriers Compliance Board shall be final unless vacated or
modified upon judicial review thereof. A copy of sajd order shall be served
upon each party to the hearing and his attorney of record, if any, in person or
by certifiad mail, return receipt requested.

183-2-16. Judicial Review.

An appeal may be taken by the petitioner or by the State Fire Marshal to the
circuit court of the county where the premises are totally or partially located,
if filed within thirty (30) days after the date upon which such party was served
with a copy of the final order or decision of the Structural Barriers Compliance
Board., The final order signed by the Structural Barriers 3oard shall be final and
cenclusive 1f the procsedings for judical review have not been duly instituted
within the said thirty (30) day period,
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