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DEPARTMENT OF MILITARY AFFAIRS AND PUBLIC SAFETY
WEST VIRGINIA STATE POLICE e -
TITLE 81 SECRITARY

SERIES 10

Title: West Virginia State Police Professional Standards
Investigaticns, Employee Rights, Early Identification
System, Psychological Assessment and Progressive
Discipline. , - o

Section 1. General.

1.1 Scopée - This legislative rule explains the
processes employed by the West Virginia State Police in dealing -
with allegations. of employee misconduct, enhanced reporting for
use ¢f force Incidents, progressive emplcoyee discipline, and
internal systems aimed at evaluating and addressing smplovees
suifering from either Job-related or non-job related stress,.

1.2 Authority - W. Va. Code §15-2-21 and §15-2-25.

1.3 Filing Date -
1.4 Effective Date -

Section 2. Definitions.

As used in this rule, unless used in a context that
clearly requires a different meaning, the term:

2.1 Accident Review Board: A bcard formed by the
Superintendent Lo review all emplovee motor vehicle accidents in
order to Judge emplovee adherence to State Police driving
policies and the law.

2.2 Administrative or Internal Investigation: An
investigation conducted at the direction of the Supserintendent
and pursuant To a special order, v or on behalf of the-
Professional Standards Unit {hereinafter "Unit"), concerning non-
criminal, administrative matters intended to determine if
misconduct has occurred and whether administrative sanctions are
warranted for employees named in complaints.

2.3 Case File: The entire collection of documents and
certain items of tangible evidence, including the final report, a
relating to an internal investigation.




2.4 Complaint: 2Any allegation of an act by an
employee which 1s contrary to written rules, procedures,
directives, or orders of the agency. An allegation of an act or .
omission which, 1f substantiated would constitute a violation of
the law. Any allegation which tends to indicate an actual or
potential defect in agency rules, policies, procedures,
directives, orders, or the delivery of services.

Z.5 . Counseling: refers to a documented discussion
with the employee about a work performance or behavior problem
which, if not corrected, cculd lead to a disciplinary action.

2.6 Critiecal Incident Any incident where an employee
is caused tc employ potentially lethal force in the form of a.
firearm, a vehicle, or other potentially lethal force. An
incident resulting in the death or severe injury of a co-worker
or any other perscn. The use of deadly force by anyone against
the employee or a co-worker leading to desath, physical, or
psychological injury.. _ . B}

2.7 Discharge: an involuntary dismissal from
employment ordered by the Superintendent and effected by written
State Police Special Order. ; ;

2.8 Disciplinary action: refers to fermal, corrective
measures based on a viclation of established standards of
conduct, which includes discussion of the offense, an explanation
of the evidence, and issuance of a written nctice by the
Superintendent.

2.9 Early Identification System: A system designed to.
analyze data pertaining to complaints lodged zgainst employees
and employee uses of force in an effort te identify employees who
may ke experiencing stress or other problems whlcb may adversely
effect. job performance. - . .

2.10 Employee: Any employee of the West Virginia State
Pclice. : )

Z2.11 Employee Grievance Process: The process employed
by employees to address and resolve perceived adverse supervisory
decisions, policy failures, and other work-related complaints.

2.12 Internal Inquiry: An investigation conducted at
the direction. of the Superintendent not pursuant to a special
order, by or on behalf of the Professicnal Standards Unit,
concerning non-criminal, administrative matters intended
to determine if misconduct has occurred and whether -
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administrative sanctions are warranted for employees named in
complaints involving less serious violations of the State Police
Cecde of Conduct, E1CSR1.10 et seqg. or the standards of conduct in
sections 11.1, 11.2 and 11.3 of this rule. .

2.13 Layoff: involuntary termination of the employment
relaticnship through nc fault of the employ=e as by reason of
lack of work, lack of funds, changes in organization, completion
of tempeorary or restricted employment, or similar causes, and
without adverse effect on the emplovee's eligibility for future -

employment. , .

2.14 Regignatien: vcluntary termination ¢f the
employment relationship by the emplovsze.

2.15 Retirement: terminaticn of the employvment
relationship under the provisions of W, Va. Code $§15-2-26 et seq.

2,16 Superintendent: means the Supzrintendent of the
West Virginia State Police or his duly authorized agent.

2.17 Suspension: i1nvoluntary separation during a
limited period for disciplinary reasons.

Secticn 3. - Professiocnal Standards Unit Organization and
Responsibilities.

2.1 The Unit will be under the command of the
Superintendent, and will report and be directly responsible to
the Superintendent. The Superintendent shall staff the Unit
with appreopriate investigators to conduct internal investigations
and inquiries, perscnnel inspecticons, and facility inspections.

3.2 The Superintendent shall be responsible for the
organization and management of the Unit and shall develop
policies and guidelines for its operation. The Superintendent
gshall appoint a sworn frooper to coordinate the activities of the
Unit. The Unit Coordinetor shall supervise the Unit's office
staff and receive all complaints, assign internal inquiries, make
recommendations to the Superintendent with regards te the - -
assignment of internal investigations, and shall administer the
early identification system, the employee grievance process, and
the accident zeview beoard.

3.3 The Superintendent shall cause all complaints,
including those terminated or resolved at a lower level, to be
recorded in a central log and assigned an individual cass number.



Complaints inveolving the Americans with Disabilities Act, Age
Discrimination in Employment Act, or the Civil Rights Act, shall
be acted upon in collaboration with the agency Egqual Employment
Counselor. The Superintendent shall ensure the confidentiality
of all dpocuments and reports relating tec the investigation of any
complaint through strict control of files beth within and outside
the Unit's offices. B
3.4 The Superintendeni or his designee shall cause a
letter to.be sent to the complainant (if known) acknowledging
that the complaint has been received for processing. The letter
shall include the individual case number assigned to the matter
and the name of a perscn who can relate the status of the
investigation. Also, the Superintendent shall notify the
employvee, in writing, concerning the nature of the complaint, its
status, and if any investigation is forthcoming, as soon as a
determination of the necessary scope cf the Iinvestigation is
complete. The Superintendent has no duty to notify an employee
or complainant if the notification would hinder or jeopardize any
investigation of the complaint or if the matter is handled as an
internal inqulry. The Superintendent will advise the Unit
Coordindtor regarding procedures used. in the investigations,
review of case files for complateness, and the forwarding <f case
files through the proper chain of ccmmand to the Superintendent
for final review. The Superintendent shall ssnd closing letters
to all concerned partlies upon completicen of each investigation.

3.5 . The Superintendent shall prepare an annual
statistical report concerning the Unit's activities for
distribution to the public and State Police employees.

3.% The Unit shall avprise the 3uperintendent of
situations or facts concerning employee complaints and
investigations that may draw media attention.

2.7 The Unit shall make information available tc the
general public regarding the procedures to be followad in
registering complaints against the State Police or its employees.
The information may be disseminated through the media, )
informational pamphlets at each State Police facility, or through
any other reascnable means (sée attachment "A").

3.8 The Investigators assigned to either internal
investigations and/or inguiries shall prepare accurate and
complete reports within thirty (30) working days of the day the
investigation or inguiry is received by the investigator unless
an extension is granted by the Superintendent for Jdust cause.
Investigators will also perform inspecticn and other duties as
assigned by the Unit Coordinator, the Superintendent or his
designee. _ -




2.9 The Unit may be conftacted during off-hours for
emergency complaints by contacting the South Charleston
Detachment of the West Virginia State Police. -

3.10 The Unit's address is: West Virginia 3tate
Police, Professiocnal Standards Unit, 725 Jefferson Road, South
Charleston, West Virginia, 2530&-1698. "

Section 4. Incidents te be investigated.
4.1 The State Police shall investigate 21l complaints.

4.2 The Superintendent shall determine fhe criteria
for the assignment of minor complaints for .internal inquiry to
line superviscrs in cases such as alleged rudeness, tardiness,
employee insubcrdination, or other complaints of a similar .
nature.  The Superintendsnt shall have the discretion to assign
internal investigations to specially trained officers not
permanently assigned tc the Unit. Once assigned, that officer
may be removed from his or her regular duties as reguired to
complete the investigation. The cfficer assigned shall report
directly to the Unit Coordinator, and shall nof discuss the
investigation with anvone not assigned to the Unit or
specifically authcorized by the Superintendent to receive the
information. - o ’

4.3 The Unit Coordinator shall immediately notify the
Superintendent or his designee of any complaint alleging the
commission of seriocus misdemeanors or felonies by an emplovee.

Section 5. Complaint filing procedure.

5.1 All complaints involving State Police emnployees
shall be accepted and documented, on a form designed by the Unit
and approved by the Superintendent (see attachment "B"}, by any
emplovee recelving the complaint. Upon completion, the form
shall be mailed dirgctly to the Unit. The Personnel Complaint
Form shall state with particularity the allegations including the
name of the involved employvee, dates, times, location, a detailed
description of the alleged misconduct, names of witnesses, and
the remedy requested by the complainant. Failure to accept,
record, and reifer to the Unit any complaint is a wioclation of
State Police policy and shall result in disciplinary aciion.

5.2.. Employees recelving complaints shall advise
complainant(s) that they may contact the Unit directly in order
to file a complalint in lieu of registering the complaint at the
local State Police office. The complainant may contact the Unit
by calling 304-746-2110, or by writing to or appearing at the
Unit's offices. . - e -




5.3 In instances when the complainant doces not wish to
contact the Unit directly and whenever possible, the immediate
supervisor of the emplovee against whom the allegation is
directed shall ptrepare the initizl personnel complaint form. If
the employee's immediate superviscor 1s not available, any State
Police supervisor or employes shall take the initial conmplaint.

5.4 Emplcyees taking compleaints shall not make or
retain any copies of the initial perscnnel complaint form or any
related documents {other than thoese kept in the normzal course of
business;} in order to ensure the conflaentﬂallty of the
investigative. process, , } o .

5.5 Employees receiving initial complaints involving
the use of force by a 3tate Pcllice emplovee shall Take or cause
to be taken detailed color photographs of the complainant whether
or not any visible evidence of physical injury exists; provided,
that the victim consents to the taking of such photographs.

5.6 All employees receiving initial complaints shall
avprise the complainant(s) that it is a viclaticn of W, Va, Code
§15-2-16 to_provide false informatiocn. to. a member of the State
Police and that the State Police will pursue appropriate criminal
or civil sanctions if the investigation determines that the
complaint is without foundation or basis, false, or not factual.

Section 6. Raecords Retention.

6.1 In order to better facilitate the overation cf =a
progressive system of discipline and to provide for the wvarious
statutes of limitations pertaining to civil litigaticn, records
and documents assoclated with complaints will be retained by the
Unit indefinitely. The Superintendant shall determine the
appropriate method of storlng and malntalnlpg 21l records and
documents.

6.2 Case files shall be stored by the Unit in a
secured environmenit and with access restricted to the
Superintendent, his designee(s), members of the Unit, and to a
court of competent jurisdicticon under written order.




Items in the possession of investigators or secretaries working
ocutside of the Unit office shall be stored and handled in a
manner that will ensure their confidentiality and integrity.
Further, no duplicate copies of any item pertaining to a Unit
investigation shall be made, retained, or disseminated by any
employee, investigator, or secretary ocutside of the Unit, except
at the dirsction of the Superintendent.

6.3 All documents concerning complaints alleging
employee misconduct shall be considered confidential.

Section 7. Operational Procedures.

7.1 If an lnvestigation conducted by the Unit leads to
information indicating that criminal charges could be filed, the
investigator shall immediately notify the Unit Cocrdinator who
shall cause the Superintendent to be notified. The Superintendent
shall c¢ause a separate criminal investigation to be initiated by
a member not assigned to the Unit. If criminal charges are filed
agalnst an employee, the Superintendent mav initiate or continue
an on-going administrative investigation.

7.2 By virtue of W.Va. Code $§15-2-21, the
Superintendent has the scle discretion to demote, discharge, and
suspend employees from duty. The Superintendent, upon receiving
a complaint against an employee or upon otherwise learning of
misconduct by an emplovee, may temporarily relieve the employee
from duiy pending further investigatiocon, with or without
compensation, pursuant to State Police cperating policy and .
procedure. During any administirative suspension attendant to an
internal investigation, any employee may be regulired to surrender
his ¢or her identification card, badges, State Police issued
weapon(s), or other State Police property in his or her
possession or contrel. Further, the emplovee may be relieved of
any police authority during the pendency of any administrative
suspension. ' ) ‘

7.3 The investigator, when possible, shall record the
complainant's statement on audic or video tape or by handwritten
statement signed by the complainant. Complainant interviews will
not be summarized or paraphrased by the investigator in lieu of a
handwritten or reccrded statement. The lnvestigator shall not
permit conversations "off the reccrd” unless the subject of the
interview agrees and the reccrd reflects when the conversation
goes off of the record, the purpose for deing so, and the time.
The tape(s) shall become an exhibilit included in the case file.
The_ investigator may cause the tape teo be transcribed and the
transcripticon shall become a part of the case file.




7.4 The investigatocr, when possible, shall record any
witness statements on audio or video Lape or by handwritten
statement signed by the witness. Witness interviews will nct be
summarized or paraphrased by the investigator in lieu of the
recorded or handwritten statement. The tapes, transcriptions,
and written statements shall be included in the case files by the
investigator. The investigator shall not permit conversations
"off the rescord” unless the subject of the interview agrees and
the record reflects when the conversation goes. off of the record,
the purpcse for doing so, and the time. .

7.5 Investigators shall gathexr all physical evidence
connected with the case including but not limited to photographs,
video tapes, "audic tapes, reports, logs, drawings, sketches,
pertinent records, and other background evidence.

7.6 During the investigation, the investigator shall
avold making assertions concerning his or her perception of the
investigation which may result in the complainant(s) reaching a
premature or .inappropriate conclusion regarding the final
disposition of the matter. Further, the investigator shall not
make like assertions after having interviewed one principlie or
fection involved in the allegations.

7.7 The investigator shall include in the case file a
notation of any instances of poor cocperation on the part of the
complainant (s), the employee who is the subject of the complaint,
or any witnesses or other persons interviewed during the ;
investigation as well as any remedial measures employed by the
investigator in an effort to compel cocperation,.

7.8 The facts ascertained during an internal or
administrative investigation shall be detailed in an internal
investigation report (see attachment "C"}. The Superintendent or
his designee shall determine the reporiing format and the
substance of all forms used pursuant tc this rule., The
investigator shall state a conclusion of fact for each allegaticn
of misconduct alleged by the complainant or revealed by the
investigation from amcong the fecllowing dispositions:

1) Sustained: The validity of the complaint has bkeen
estaklished and proven by a preponderance of the evidence.




2) Not Sustained: The complaint is not established by
the evidence and can be neither proven nor disproved by the
evidence avallable.

3) Unfounded: The complaint is without foundation,
basis, it is false, or not factuzal.

4) Policy Failure: The allegation i1s true, and zlthough
the action of the State Police cr the employee was noc
inconsistent with State Police policy, the complainant suffereéed
harm.

5) Exonerated: Ths incident occurred, but the emplovee
acted lawfully and properly.

&) Withdrawn: The complaint was withdrawn by the
complainant.

7.9 The investigator shall submit the case file to the
Unit Coordinator upon completion of the investigation or when
otherwise directed by the Superintendent or his or her designee.
The Unit Coordinator shall review the case file for content,
form, and completeness. The Unit Coordinator shall then forward
“ha case file and Unit Ccordinator's recommendations to the.
Superintendent for dispositicn.

Section 8. Emplovee rights and conduct during an internal
investigation or inguiry.

8.1 Prior to an emplovee bkeing guestioned in
connection with an internal or administrative investigation, the .
employvee shall be apprised of the nature of the allegations in
the complaint, the name 0 the investigator assigned to the case,
and the names ¢f all persons present during the interviaw
session. . . ) -

8.2 TInterviews shall be conducted at reascnable times
and places at the discretion of the investigator.

8.3 Interviews shall be conducted while the employee
is normally on-duty unless the emplcyee opts to participate in an
interview while off-duty. In cases where tThe Superintendent
determines that the allegaticons involve extremely seriocus matters
of public Interxest or zllegaficns which may bring the State
Folice.into. disrepute, the employee may be questioned during off-
duty or non-waking hours.




This shall not apply in instances where the Superintendent has
placed the employee on administrative or cther leave pending the
otutcome of the investigaticon_or incuiry,

8.4 All interviews shall be tape recorded, c¢n either
audic or videc tape, and the tape shall be included in the case
file as an exhibit. Copies of the original tape(s) or
transcription shall be made available only Lo the emplovee who
made the statement with the understanding that the employee will
not disclose the contents of either; unless the employee 1is
required to disclose as a means of defending themselves. Any
breach of this procedure is an offense that may subject the
employee to disciplinary action.

8.5 An employee gquestioned in connection with an
administrative (non-criminal) investigation or inguiry has no
right To counsel and no right tec avoid self-incrimination. 2n
emplovee may consult with legal counsel prior to or following an
administrative interview. Employvees who are either subject to or
gquestioned in connection with an internal or administrative
investigation are reguired to answer all guestions truthfully,
file written reports as crdered by the Superintendent or his or
her designee, and testify in administrative hearings. Emplcyees
are required to cooperate fully with the investigator in all
phases of any internal cr administrative investigatiomn.

£€.6 The investigator shall zadvise employees subject to
an internal or administrative investigaticn of the
"Administrative" or "Garrity" warnings {ses attachment "D"). The
investigator shall zread the provisions c¢f the form inte the taped
reccrd of the interview. The investigatcr and the emplovee shall.
sign the acknowledgement section of the form. The investigator
may glve a copy of the warning form tc the employee, but the
original form shall be retained by the investigator and included.
as an exhikit in the case file, = i

8.7 During an internal or administrative interview, no
more than two investigators shall be present with the employes
during guestioning. . The investigators shall not subject the
employee to offensive language, Threaten punitive acticon, or make
promises of reward as an inducement to answer gquestions. .

8.8 Internal or administrative interviews shall be of
a reasonable duration, considering the complexity and gravity of
the allegations in the complaint. The employee shall be afforded
reasconable time away from the interview for meals ‘and DhySical
necessities. o S :
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3.3 The State Police intends to limit the use cf
polygraph examinations to those cases in which the allegations
are relatively serious and when all other investigative leads
nave failed to produce a preponderance of evidence which will
either prove or disprove the allegations.

8.2 Polygraph results will be included as
additional evidence ‘tc be considered by the Superintendent, Unit
Coordinateor, and the investigatcrs. ©No conclusion should be
drawn solely on the outcome of the pelygraph examination or an
agreement or refusal, in the case of a complainant only, to take
a polygraph examination.

8.95(2) Investigators will refrain from offering
polygraph examinations during the initial interview of =z
complainant. However, it may be mentioned as a pessibility later
on in the lnvesngatlon and may be conducted at the reguest of
the complainant.

8.9(2) If the Superintendent determines that
all leads have been investigaited and that the offer of a
polygraph examination is appropriate, the complainant will be
requested te take the examination prior to the employee. If the
complainant refuses to take the examination, the employee may
still be reguired to submit to -the test.

8.9(4) An employes may reguest to take the
examination bhefore the complainant. The decision will be made by
the Superintendent i1f the incident is of a serious nature and
would Justify modificetion of_ the preceding secticn. The
operator shall inform the employee of the "Administrative" orx
"Garrity" Warnings using (see attachment "D"), and the employese
shall sign a waiver of liability (see attachment "E") prior to
the administration of the polygraph examinaticn.

8.2(5) An emplovee who refuses to take a
polygraph examinaticn when so ordered may be dismissed from
employment at the discretion of the Superintendent.

3.2(86) Questions used in the polygraph
examinations shall be pertinent to fThe subject cf inguiry except
that the polygraph examiner may utilize control gquestions as may
be necessary to validate an examination w1th1n the scope cof .
acceptable polygraph procedure.
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83.9(7) The results of a polygraph examination
of an employee shall be confidential and available only to-the
employee, the Superintendent or his or her designee, the Unit
Coordinator, the investigator, and grievance evaluators
participating in the State Police's enmployvee grievance procedure.

8.9(8) State Police polygraph operators shall
be utilized. No one operator will be used by the Unit.
exclusively when multiple operators are avallable,.

8.10 As part of an internal cr administrative
investigation an emplovee may be required to:

8.,10(1)y ~ Submit to medical cr laboratory
examinaticns. ' o o : e

8.10(2) Submit to a chemiczl test of his or her
breath for the purpose of determining the alcoholic content of
their blood.

8.10(3) Be photoegraphed.
§.10(4) Participate in a line-up.
8.10¢{5) Submit financial discleosure stztements,

although nc emplovee shall be required or reguested to disclose

any item of his or her property, income assets, source of income,
debts or perscnal domestic expenditures, including those of any
member of his or her family, or househeld, unless such

information is necessary in investigating z possible conflict of
interest with respect Lo the performance of his or her official -
duties, or unless such disclosure 1s required by law, or unless
such Information is related to an investigation.

8.10(8) Submit to psychological examinations. _ -~

8,.10(7) Submit to searches of any State Pclice
supplied equipment and any personal items stored within that
State Peolice equipment by an emplovee or any State Police
equipment secured by a lock cowned by an emplcyee. State Police —_
equipment includes but is not limited to vehicles, lockars, :
desks, cabinets, and briefcases. S .

8.11 An emplovee may be required to submit to an
examination or test when the examination is specifically directed  _ -
and narrowly related to a particular internal investigation being
conducted. The requirement will ncot apply if in conflict with
current applicable law. An example of the use of this process
would be in the determination of drug use by an employee.
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An examination might also be required to determine fitness for -
duty, for example, excessive weight, apparent intoxication,
alcoholism, or psychological problems.

8.12 As a part 0of an internal or administrative
investigaticon the State Police shell prctect an employese from
exposure to the news media with cr without the employee's written
consent. The State Police shall not, pursuant to an internal
investigation or inguiry, release an emplovee's home address,
home telephone number, or photograph without the employee's
consent.. .-

8.13 Upon completion of the investigation and review by
the Unit Ccordinator and the Superintendent or his designee, the
Superintendent shall ncotify the employee that the investigation
is complete. ™ If no disciplinary acticn 1s forthcoming, the
empleyee shall be so notified and advised that the matter is
closed.  If disciplinary action is forthcoming, the smplovee
shall be notified, in writing, by the Superintendent. The
emplovee will be given a written statement detailing the charges
attendant fto the disciplinary action with appropriate citations
to codes, policies, procedures or accepted cperating practices.
The employee shall zlso be given a written notice of the form of
Lhe disciplinary action.

8.14 When an employee is notified by the Superintendent
concerning pending disciplinary acticn, the Superintendent shall
inform the employee of the results of the internal investigation,
the substance of the sustained allegaticns, and the scope 2f the
prospective discipline. The employee will be given a copy of the
investigation case file upon reguest, but excluding the identity
cf confidential scurces, and recommendations as Lo charges,
disposition, or punishment. The employee shall sign a receipt
indicating that he cr she has taken possession of the case file
material, and execute a confidentiality agreement (see attachment
"F") with the State Police agreeing to not disclose any of the
material contained in the case file for any purpose other than to
defend themselves. A viclation of this procedure may subject the
enplovee to additional disciplinary action,

8.15 The employvee will be given at least ten calendar
days to review the case file and will be permitted to azppear
before the Superintendent to present a defense in the matter;
provided, that the Superintendent receives the request within the
ten day pericd. The employee may seek redress for any
disciplinary action through the State Police emplovee grlevance'
process.

§.16 IL cfiminal acticn is initiated by the State
Police or another law enforcement agency based on the allegations
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contained in a complaint filed against a State Police employee,
any information obtalned pursuant to the internal or
administrative investigaticn of that complaint shall not be used
in that criminal proceeding unless the employee was apprised of
and waived his c¢r her constitutional rights as detaililed in the
State Police Miranda Warnings Form "{ses attachment "G").

Section 9. Early identification system,

9.1 The Early Tdentification System shall be
maintained and administered by the Unit. An Internal Review
Beard consisting of the Deputy Superintendent, Cfficer in Charge
of Suppcrt Services, Officer in Charge of Field Operations, Unit
Coordinatcr, and any other persons authorized by the
Superintendent shall be formed to review and evaluate emplovees .
who are identified by the system. The system shall produce
quarterly, bi-annual, and yearly reports for review by the
Internal Rewview Board naming emplovess who have entered the
system based on external cifizen complaints, internal ccomplaints
or use of force incidents. Emplcyees shall decument all use of
force incidents by using t{he Suvpervisor's Report of Use of Force
To Control Form {(see attfachment "H") pursuant to the State Police. oo
"Use ¢of Force" policy and procedure. Employeses who have received .
two or more complaints or who have been involved in three or more
use of force incidents during a three month period shall he .
subject to review by the Internal Review Board. The Beard may
determine that no further action is reguired, that the employee
be referred to the emplovee assistance program or that the
employee be subject to review by the emplovee's immediate
superviscr to attempt to determine the reason(s) for the
enployee’s conduct or any circumstances that may have contrlbuted
©o tThe conduct. _

9.2 The employee's immediate supervisor shall forward
a written summation of his review including referrals to the
Internal Review Board within thirty days of receipt of the
Board's recommendation. . The Board shall re-evaluate the matter
and either concur with tThe immediafe supervisor's rescluticon or
remand the matter to the superv1sor for further review and
reconmendations.

8.3 The annual report will serve as a secondary system
te the system's guarterly report. The repcrt will contain names
of zll employees etfitered intc the system during the preceding
yvear who meet the criteria for review.



The annual report will be analyzed and employees identified who
either received four or more external complalints, or whc have
been involved in two or mere critical incidents. The analysis
will serve. to identify those emplcoyses who do not meet the
criteria for review and counseling based on the quarterly report,
but who exhibit a pattern of conduct over a longer period of time
that warrants review. _

9.4 The system's reports should be emploved by
supervisors as another resource in attempting to determine if job
stress and/cr performance problems exist with their subordinates.
The reports should be reviewed in conjunction with cther criteria
known to the supervisor to facilitate a fair and meaningful
assessment of_the employee. The system reports make no
conclusions or determinaticons concerning job stress and/or
performance problems.

9.5 The Unit shall provide data to the Internal Review
Board that will assist that body in determining if subordinates -
of certain supervisors tend to be emplcyees frequently identified
by the system. The data may be used by the Board in order to
determine if certain supervisors are employing ineffective or
inappropriate.management technigues.

Section 10. Psychological assessment program.

10.1 This program provides a process for mandatory
psychological review of employees in situations where an
empTOyee s job pe?Lormance or actions are delrimental to the

tate Police's mission and cause the employee's psychological
fitness for duty to be in guestion. Through this process, the
employee's level of psychelogical fitness i1s determined and
assistance made available, if necessary, to facilitate the
emplovee's return to psychological fitness.

10.2 An employee 1s considered to be psycholcgically
fit for dutv when there is reasonable assurance that he or she
can: S _

10.2(1) Exercise independent judgment;

10.2(2) Recognize parameters oif autheority; and

10.2(3) Function effectively within Lhe rules,
guidelines, and policies of the State Police.

10.3 The following are examples, although nct all.

inclusive, of circumstances in which an emplovee's psychological
fitness for duty may be in question:
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10.3(1) Suspected substance abuse (alcohol,

other drugs).

10.3(2) Questionable duty judgment or continued
citizen complainitis regarding conduct on or cff-duty.

19.3(3) Supervisory problems, such as when
previous attempts through performance review and discipline have
had little, if any, effect on resdlving the undesired behavior.

10.3704) Excessive use of sick leave, disability
leave, or Worker's Compensation claims.

10.3(5) Return from sick leave and/or lesave of
absence precipitated by psychiatric, psychelogical, substance
abuse, and/or stress related illness.

10.4 Procedures.

10.4(1) The supervisor shall consult the
employee's Company or Secticon Commander. __If, in the copinion of a
superviscr, an employee's immediate action(s) or culmination of
previous actions bearing on the above criteria indicate a
question of gsycholegical fitness for duty, the Company or
Section Commander will evaluate the situation based upon the
circumstances. surrounding the incident(s) and make a
recommendation. to the Superintendent or his or her designee
concerning the employee's duty status.

10.4(2) The Superintendent may place zn employes
involved in a_critical incident as defined by this rule or whose
psychological fitness for duty is in question on administrative ) -
leave, with or without pay. The emplcoyee shzll remain on
administrative leave for a period cof time determined by the
Superintendent pending a determinatiocn of the employee's
psychological fitness for duty or completion ¢f any investigation.
related to any critical or other incident. 1If the employvee's
psychological fitness is at issue, the employee shall return to
duty only after he or she is deemed to be psychologlcally fit.

The Superintendent may consult a doctoral level clinical -
psychologist, psychiatrist, or licensed counseler in determining
an employee's_fitness for .duty.

10.41(3) If a psychelogical fitness for duty
assessment 1s deemed appropriate by the Superintendent, the
emplovee shall be notified as required for internal or
administrative investigations. The notification shall include =
statement of the general circumstances that prompted the acticn,
the appeointment time, date, and lccation of the meeting with a
psychotherapist designated by the 3State Police.
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The State Police shall be responsible for costs of the initial
fitness for duty interview/testing and any required follow-up
except in the case of a non-job related injury where the employee
shall be financially responsible for additional treatment not
required by the State Police. If an employee 1s referred for
psycholegical fitness for duty assessment as a result of an
action{s) which may result in disciplinary action against the
employee, such disciplinary action shall be delayved pending
assessment and reconmendatlon by the psychotheraplsL deSLgnated
by the State Police.

10.5 Employee Responsibility.

10.5(1) During evaluation and subsequent
freatment 1f deemed necessary, the emplovee will truthfully
answer all guéstions directed to him or her and provide complete _
information and documents deemed necessary. The employee will
submit te all examinations deemed advisable and sign walvers ,
concerning access to records and reports that may be prepared or . =
generated by the State Police psychotherapist. In addition,
State Police emplovees with knowledge of the effected employee's
behavicor may be interviewed. _

10.6 Psychotherapist Responsibility.

10.6{1} ~ The psychotherapist designated by the
State Police-shall, based . upon his or her professicnal assessment
of the employee's psychologlcal fitness, render a written report
to the Superintendent which shall 1nc1ude the ﬁollow1ng

recommendations:

10.6(1 (1) Foployee returned teo full duty
unconditionally or with treatment recommended; or

10.6(1) (2) Enplovee returned tTo full duty
conditional upon treatment; or

10.6(17 (3) Employee returned to limited
duty conditional upon treatment: or . ,

10.6(1y (&) Employee declared unfit for
duty and referred for treatment.

10.6(2) If, during the employee's initial
assessment by the State Police's psychotherapist, it 1s deemed
necessary for the employvee to be referred for treatment, the
Superintendent shall issue a Special Order directing the smployee
to attend and successfully complete a therapeutic or counseling
program approved by the State Police.
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Failure to attend and successfully complete the program shall ke
considered in the determination ¢of any subsequent disciplinary
action.

10.6(3) The State Police psycnotherapist shall
assist the emplovee in arranging for outside treatment.
Employees shall be referred only to licensed psychiatrists,
doctoral level clinical psycheclogists, or licensed counselcrs.
In situations where outside referral is necessary, there shall bke :
extensive communications between the State Police psychotherapist ,
and the employee's treating psychotherapist in relation tc the
employvee's progress in treatment and continued psvchological
fitness for duty. These communications shall include, but are
not limited to, pertinent information such as:

10.6(3) (1) Is the employee attending
scheduled appointments?

10.86(3) (2) Is the emplcyee making
reascnable progress in his or her treatment?

10.6(3)(3) Has anything occurred which
could cause. Lhe psychotherapist to re-assess the employee's duty
status? .

10.€(4) Evaluation resultis, cpiniocns,
recommendations, and confidential notes provided tc the State
Police psychotherapist by an outside consultant shall be
interpreted and monitored, but not ordinarily communicated to. the
Superintendent. The Superintendent, with the advice of the State
Police psychotherapist, may initiate appropriate personnel action
predicated on the recommendations. )
10.6{5) Communications between the
Superintendent and the State Police psychotherapist or cutside
consultant (s), regarding test results, written opinicns,
recommendations, notes, reports, and actions taken are : =
confidential. These documents shall be secured in the Unit's
office in locked cabinets or secure magnetic media.

Section 11. Progressive discipline.
11.1 Standards of Conduct:

The following standards are intended to be 1llustrative
but not all inclusive of the type of .conduct expected of
employees:
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11.1(L) An employee 1s sxpected to attend work
regularly and report in a timely fashion. Any extraordinary tine
off-duty should be planned in advance. Unexpected time-coff
should be communicated immediately to the employee's supervisor.

11.1(2) Employees are expected to apply
themselves to their assigned duties during the time they are
being compensated, except for reasonable time provided to take
care of personal needs. :

11.1(3}) Employess are expected to neet
established performance standards. whether published in
administrative rules, operating policy and procedure, State
Police memorandum or notlces or otherwise. Conditions or
circumstances, as they become known, which shall prevent them
from performing effectively or from completing thelr assigned
tasks should be reported to the employee's immediate supervisor.
Likewise, unclear instructions or prccedures should be brought to
the attention of the employee's supervisor.

11.2 Supervising for Better Work Performance.

11.2(1Y Supervisors should assist employees in
understanding their work assignments; the standards of conduct
contained in this rule; and the goals, objectives, and
performance standards of their positions.

11.21(2) Supervisors should be aware of
inadequate or unsatisfactory work performance or behavior on the
part. of employees and attempt te correct the perfocrmance or
behavicr immediately. Such corrective action may take the form
of an informal counseling session or the issuance of a written
notice, depending on the severity of the situation.

11.3 Progressive Discipline.

Unacceptable conduct shall be divided into three types of
offenses according to their severity. The offenses listed herein
are illustrative only, and are not intended as an exclusive list
of all disciplinary cffenses. ' '

11.3(1) Group I Offenses:

11.3(1) (1) " Unsatisfacteory attendance,
performance, or excessive ftardiness.

[
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11.3(1) (2) Abuse of State Police time
such as unauthorized time away from work area, use of State
Police time for perscnal business, abuse of sick leave, or
failure to notify a supervisor promptly of the completion of
assigned work.

11.34{1) (3} Obscene or abusive language.
11.3(1) {4) Inadequate or unsatisfactory
job performance. -
I1.3{(L) {(5) Disruptive behavicr.
11.3(1) (8) Conviction of a moving traffic =

violation while using State Police or other public purpose
vehicle.

11.3(1L) {(7) First group offenses include
those types of behavior less severe in nature, but which require
correction in the interest of malntaln1ng a product1ve and well
managed work force.

11.3(1)1{7) (1) When issuing a
written notice for a Group I offense, such notice should be
issued as scon as is practicable.

11.3(1y (7){2) Group I written

notices shall be cumulative in nature. Upon the accumulation of
three "active” Group I offenses, the Superintendent may suspend
the employ without pay, but such suspensicn shall not exceed five
working days. The Superintendent may discharge an employee who
accumulates four active written notices. The Superintendent may
demote or suspend the employee for up to thirty working days in
lieu of discharge if mitigating cilrcumstances exist.

11.3(1)(7)(3) The Superintendent
may order counseling, issue a verbal warning, issue a written
reprimand or—susnend for one worklng day for a single Group I
offense. D S

11.3(31)(7) (4) Written notices for
Group I offenses shall remain "active" for two years from the L
date of igsuance. This is all encompassing and not extendable
should ancther Group I written notice be issued during the two
vear period.
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11.3(2) Group II Cffensas.

11.3(2) (1) Fallure to perform
assigned work, or otherwise comply with State Police policy and
procedure or administrative rules.

11.3(27 (2) Viclating safety rules
wWwhere there is not a threat to life.

11.3(2){3) Unauthorized time away
from the work area or duty post or leaving the work site without
permission during working hours.

11.3(2) (4) Fallure to report to werk
without proper notice to.his or her supervisor.

11.3(2) (5) Refusal to work overtime,

‘ 11.3(2) (9) Group II offenses include
more severe acts aznd behavicr. Ccorrective actlion for thesse
cffenses include written notice and suspension without pay.
Employees; however, may not be suspended in excess of ten working
dayvs for an offense of this nature. The Superintendent may
discharge an employee who commits an additional Group II.offense
cr 1f more than one Group Two offenss is committed during the
same incident while a previous such cffense is "active." The
Superintendent may also discharge an employee who accumulates
three "active" first group offenses and cne active second group
offerise. The Superintendent may demcte or suspend the employee
for up to thirty working days in lieu of discharge if mitigating
circumstances exist.

11.3(2) (7) When issuing a written
notice for a Group II cffense, such notice shall be issued as
soon as 1is practicable., The Superintendent may reprimand or
reprimand and suspend up to ten days for a single Group II
offennse. The Superintendent may demofe or suspend the employee
for up to thirty working days in lieu of discharge if mitigating
circumstances exist.

11.3(2) (8} If an employee 13 not
discharged due to mitigating circumstances, the Superintendent
shall notify the employee that any subsequent written notice
issued during the "active” life period, regardless of level, may
result in discharge.
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11.3(2} (%) Written notices for Group
II offenses shall remaln "active" for three years from the date
of lssuance. : : _ - . _ ) _ - -

11.3(3) Group III Qffenses.

11.3(3) (1) Absence in excess of
three days without notifying his cor her supervisor.

11.3(3) (2) Use of alcohol or
unlawful use or possession of controlled substances while on the
Jjob. : Co :

11.3(3)(3) Reporting to work under
the influence or when his or her ability is impaired by alcochol
or a contrelled substance.

11.3(3) {4) Insubcrdination or
serious breach of discipline. S

11.3(3)(5) Falsifving any records
such as, but ncot limited to: wouchers, reports, insurance
claims, time records, leave records, or other ¢fficial state
documents, or knowingily making any false statement.

11.3(3) (8] Willfully or negligently
damaging or-defecing state recocrds, state, or employee property.

11.3(3) {7) Theft cor unauthorized
removal of state records, state, or employee property.

11.31(3) (8] Gambling on state : -
property.
11.3(3) (9) Acts of physical viclence
or fighting (except official pclice actions).
11,3(3) (10} Violating safety rules
where there is a threat to life. S _
11.3(3) (11 Sleeping during work
hours. . ' o
11.3(3) (12} Participating in any kind

of work slowdown, sSit-down, or similar concerted interference
with State Police or state opsrations.
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11.3(3){13) Unauthorized possession
or use of firearms, dangerous weapons, or explosives.

11.3(3)(14) Threatening or coercing
employees or supervisors. B . B}

11.3(3)(153) Criminal convictions for
acts of cecnduct occurring on or off the job which are plainly
related to job perfcrmance or are of such a nature that to ..
continue the employvee in the assigned position could constitute
negligence in regard to the State Pollce s duties tc the publlc
or to other state emplovees.

11.3(3) (18 Failure to take a
polygraph examination cor to answer fully and truthfully any
guestion relating to any offense regquiring submission to a test.

11.3(3) {17} Fallure to take physical
or mental examinations as _reguired. .

11.3(3) (18) Using public office for
private gain

11.3(3)(19) Engadging in criminal

conduct on or off the job.

11.3(3) (20) Engaging in dishonest or
immoral conduct that undermines the effectiveness ¢f the State
EPolice's activities or employee performance, whether on or ¢ff
the job.

11.3(3) (21) Disokbedience of a lawful
command of a supervisor. ’

11.3(3)(22) Tisclosure of
confidential information to any person except those who may be
entitled to such information or when directed by the
Superintendent or a supervisor.

11.5(3) {23) =~ Taking any action which
shall impair the efficiency and/or reputation of the State Police
or lts emplovees. S ; T .
11.5(3) (24) Acceptance of any bribe,
gift, token, monheys, or other things of value intended as an
inducement to perform or to refrain from performing any official
act, or any action of extortion or other means of obtalning money
or any thing of value through his or her position.
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11.5(3) (25) Manifesting cowardice,
feigning illness, or ctherwlse attempting to shirk official duty.

11.3(3) (z28) Involvement in any
compromise between persons accused of a crime and the person or
persons who may have suffered from criminal acts with the purpose
of allowing the accused to escape punishment.

11.3(3)(27) Failure to answer
gquestlions specifically directed and related to ofiicial duties or
job fitness attendant te an internal or administrative :
investigation.

11.3(3) {28) The use 0i unnecessary
force during an arrest/custcody procedure.

11.3{3)(29) Deviation from
established procedures in the disposition of summons or arrest .
cases. : - _ . B

11.3(3) (320; Unauthorized or misuse of
any state funds or other lawfully obktained funds as determined by
policy and procedure. -

11.3(3) {31, Theft or misappropriation
of property stored in a State Police evidence room or of property
destroyed pursuant to a valid court order.-

11.3(3y 46323 Libeling or slandering
another employvee, either on or off-duty.

11.3(3) (33) Group III offenses
include acts and behavior of such a2 seriocus nature that a first
cccurrence would warrant the Superintendent discharging an
emplovee. - .
11,3(3) (34) When issuing a written
notice for a Group III offense, such notice should be 1lssued as
soon as practicable. The Superintendent may discharge the
employee or-suspend the employee for up to thirty working days
without pay in lieu of discharge. The Superintendent may demote
or suspend the employee for up to thirty werking days in lieu of
discharge if mitigating circumstances exist.

11.3(3) {(35) If the employee 1s not
discharged due to mitigating circumstances, he or she shall be
notified by the Superintendent that any subsequent writfen notice
during the "active" life period, regardless of level, may result
in discharge.
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11.3(3) (36) Written notices for Group
III cffenses shall remain "active" for four years from the date
of issuance.. . - :

11.3(4) The ¢ffenses listed are nct intended tco
be all inclusive. Accordingly, conduct which in the judgment of
the Superintendent, althcugh not listed in these groups of
offenses, seriously undermines the effectiveness of the State
Police's activities or the emplovee's performance shall be
treated_ consistent with provisions of this rule.

11.3(5)  Rll written notices shall be in letter
form from the Superintendent or his or her designee. Notices may
be accompanied in the employee’s personpel file by letters of
reprimand where appropriate.

11.3(86) The Superintendent reserves the.right to .
demote or discharge an employee for job abelition, budgetary
reduction, reducticn of work, State Pclice recrganization, or for.
other reascons not related to the employee's job performance but
which nevertheless ragulres the Superintendent to demote or
discharge the employee. - In these instances, the employee shall
be notified in writing why he or she is being demoted or
discharged. This notice shall include instructions lndlcatlng
how the employee may apply for another position within the West
Virginia State Police.

11.3(7) Employees found to have engaged in
discrimination on the basis of race, color, religion, naticonal
origin, political affiliation, handicap, age, or sex (including
sexual harassment) may be ccunseled or disciplined with either a
Group I, II, or IIT offense, depending upon the specific facts
and circumstances surrcunding the incident.
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The West Virginia State Police take your
ideas and comments seriously. Helpful
citizens like you help us provide better law
enforcement services to the citizens of West
Virginia. This pamphlet tells you how to
contact the State Police if you care to
comment on the job we are doing.

Write a letter to: Superintendent, 725
Jofferson Road, So. Charleston, WV 25309-
1698. The Superintendent will write back to
you if you ask for a response. m

_
What if LI laint? :
_
You can file complaints against any State _
Police employee if you believe that they have
been rude or abusive, violated the law, _
caused you harm or have failed to provide any
service. You may also file a complaint
against the State Police itself (as an agency!
of state government) for violating a law or
failing to provide a service. -

How. do | fil laint?

You may file a complaint with the
Professional Standards Unit of the State
Police by calling them at 304-746-2110 or by
appearing at your {ocal State Police
Detachment and speaking to the Detachment
Commander or hisfher assistant. You can
alsp write to the Professional Standards Unit
at the address listed above, and give a

datailed explanation of your complaint
including dates, times, names of witnesses,
locations, etc. You do not have to reveal
your name in order to file a complaint.

What will fter L file 1l laint]

Once you file your complaint, you will receive
a letter confirming your complaint and
advising you of the name of the internal
affairs investigator assigned to the case. The
investigator will contact you and ask for a
formal statement (unless you choose to
remain anenymous.) You may be asked to
take a polygraph examination and testify in
hearings should the complaint be sustained
and the employee disciplined. You will be
expocted to cooperate with the investigator
until the investigation is concluded.

When will | know about the outcome of my
complaint?

The investigator must complste the
investigation within thirty {30} days unless
circumstances require a time extension. The
Professional Standards Unit is required to

notify you of the results of the investigation
upon completion.

Do I need a | il laint?

You do not need a lawyer to file a complaint.

I you have any questions, you may call your

local State Police Detachment or the
Professional Standards Unit. You may ask
questions without giving your name and are
not required to file a formal complaint.

. ,
EEEEEHE_. . b

Depending on the nature of the allegation{s)
and whether they are found to be true, the
employee may be suspended, fired, demoted
or charged with a criminal offense.

filed 1t lai inst?

If you are contacted by the employee you
filed the complaint against you should report
the incident to the investigator or the
Protessional Standards Unit Immediately.
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DPS #

WEST VIRGINIA STATE POLICE
PERSONNEL COMPLAINT FORM

County of Occurrence

Date Complaint Made

Name .of Person Completing Form

Time of Receipt

Complainant’s Name . Address -
_ {H) (W)
City State Zip Code Phone
Involved Employee’s Name Tuty Station/Work Location
Date of Incident Time Location

Complaint Summary:

This ducument Is aa Internal affairs memerandurm (hat is exempt from disclosure snder the West Virginla Freedom of Information Act by Y. Va. Code $29B-1-4(8}, Cepies should not be
distributed to persons outside of this agency without the express authorizatlon of the author or recipient. Unauthorized disclosure of this ducument may be arsunds for disciplinury action,




Name

Expectad TesStimony:

Witness: P ) _
Name - - -= - -Address o _ Phone

Expected Testimony:

Physical Evidence/Documents: . .. . T

Remedy Requested: T e —

Has the present complaint been reported to amy other pelicy agency?

Yes - — If =o, state agency: - . -

Has the complainant filed previous complaintsg? Yas N

Does complainant understand that W. Va. CTode §15-2-16 prcvides that

xnowingly giving false infdrmation relating to an offenss to a State Police
officer is a crime punishable by up to sixty days in jail and/or a $200.00
fine? e T = D ooEmn T T T

Doeg complainant understarnd that, i1f warrani is obtained, he/she and
wiltnesses will be reguired to testify im court?._

If yves, complainant’s initials:

Complainant’s signatursa: -~ e

Administrative Information: (For Professional Standards Use Only)

Date Receilived in PSU: . TSIt L T
Date ¢f Incident: __ ~ =~ =~ ]
Investigator: o T T e
Commandexr: . - ' ' ' i
Level: )
Code of Conducht Viclaticon:
Origin: _- oo T = C ‘-7 ') . R '_: za -_: ;___“__ - :-‘
Summary : O T T T R T ; )

1
|
1

Distributicon: Original to.BPSU, 725 Jaffsrson Road, South Charleston, WV 235309
No Copiles kept by State Police Emploveess
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STATE OF WEST VIRGINIA
DIVISION OF PUEBLIC SAFETY

Date of Special Order

Professional Standarda REPORT OF Date Complatad
Unit Number INVESTIGATION
IA-94-01 Ag indicated -
Assigmed by Tara
Data Assigned Station County

Duty Station of sukject
being investigated

Of Buty Station

Initial or Supplementary

As indicated

Report Made By Status of Investigation

Investigation officer,
unit number

rank, Complete or Pending

Allegations of impropriety on the part

Subjact ©f Inveatigation

{officer being investigated)

SUBJECT OF INVESTIGATION:

{Example)

COMPLAINANT:

{Example) .. -

@ive =name, address and phone number of person being
investigated. Indicate theilir duby station or assignment. If£
subject is a sworn member include rank and unit number. —

Trooper James Cooper, Unit #000

West Virginia State Police

725 Jefferson Road

South Charleston, WV 25308

DS #748-3233 . o i

Indicate name, address and phone number of complainant (s). If
the investigation is reguested by somecone other than the
complainant give name, address, phone number of that subject.
If it is reguested by ancther member of this department,
indicate the name, rank, and official position, company, duty
staticon, or assignment.

Mrg. Alice Williams
Box 807

Anywhere, WV
PSS #348-5432

25337



AUTHORITY FOR INVESTIGATION:

{(Example)

ACTION TAKEN:

{(Example)

IA-94-01 PAGE 2

Indicate whether verbal order or Special Order by the
Superintendent. State ths Special Order number and date of
same. All correspondence and/or Special Orders relating to
the assignment of such investigation will be attachad to the
report. )

Special Order #7, dated January 5, 159%4, signed by the
Superintendent. ’

Show  sufficient and <chronslogical details of yeour
invegtigation: Dates and times of interviews, names,
addresses, phone numbers of witnesses, the collection and
disposition of all evidence, etc. )

On January 1, 1534, the Superintendent received a letter of
complaint from Mrs. Alice Williams concerning Trooper James
Cocper. This letter iz attached as exhibit £1.

On January 5, 1594, 3Special Order #7 was issued by the
Superintendent assigning this officer to¢ conduct the
investigation. A copy of this crder is attached as exhibit
2.

On January 6, 19%4, Trooper James Cooper was advised he was
the subject of an internal affairs investigation. A copy of
this letter dated January 5, 1994 is attached as exhibit #3.

On January &, 15%4, at 1300 hours a tape reccrded interview

was made with Mrs. Alice Williams by this officer. ' The._

cassetite tape is marked as exhibit #4.

The interview was concluded at 1410 hours.

On January 16, 1294, Trooper James Cooper was advised df_h%s
administrative rights. A copy of the signed rights form is
attached as exhibit 5.

At 1520 hours this officer began a tape recorded interview
with Trooper Cooper. This interview is contained on two
cassette tapes marked as exhibit #6.

Upon submission of this report, this investigation is
completa. .



ALLEGATION:

FINDING OF FACT:

CONCLUSION:

(Example)

ALLEGATION #1:

FINDING OF FACT #1:

CONCLUSION #

3
1_.]

IA-94-01 PAGE 3

(List one allegation at a time followad by the f£inding of fact
and conclusion for same.) Keep allegaticn, finding of fact
and conclusion together as much as possible. Start each
allegation on a new page when possible go there is a logical
divisicn between them.

Indicate the Statute or Department Rule allegedly wiclated.

List in chronological order thoge facts which ware revealed as
a result of the internazl invesgtigation.

Briefly state the conelusion as being sSustained, Unfounded, or
Not Sustained.

If the allegation is sustained, glve a one sentence aynopsis
of the act of miaconduct.

DPS Administrative Regulation 15-2, Series 1, Secktion 9.28:
Conduct unbecoming an officer.
{a) on-duty conduct

{b} which specially relates to and affects the
administration of the Department and

{e) which is of a substantial nature directly affectlng the
rights and interests of the public.

............................................................

.....................................................

This allegation is sustained.




LIST CF EXHIBITS:

{Examples)

IA-94-01 PAGE 4

List all objects or articles that will likely be used during
court or administrative hearing. The name and address of the
perscn who has charge or possession of such articles shall
alsc be shown. If objects or articles were examined or
analyzed by the Criminal Labkoratory then a ceopy of the Case
Submission Report aleong with the laboratory results will be
attached.

1. Cne (1) letter of complaint from Mra. Rlice Cooper dated
January 1, 15394 concerning Trocoper James Cooper. -

2. Cne (1) Special QOrder #7 signed by the Superintendent on
January 5, 1994,

3. Onme (1} letter to Trooper James Ccoper from. First
Sergeant Alan Pettry dated January 5, 1954.

4. Cne (1) cassette tape containing the interview of Mrs.
Alice Williams. |

5. Cne {1) administrative rights form signed by Trooper
’ James Cooper dated January 16, 1954. .

8. Two (2) cassette tapes containing the interview of
Trocpary James Cooper. :

All exhibits are attached to this report, with the exception
of the cassette tapes which are in file at the Professional
Standaxds office. :
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WITNESSES: : - List name, address, and telephone number of witnessges and a
brief statement of what each can testify to. Written or taped
statements will be taken during interviews. Those statements
will be attached to the report.

(Examples) . Mrsg. Jane Smith
Box 207 .
Anywhere, WV 25387
PS #348-5432

............................................................

First Sergeant Alan Pettry

West Virginia State Pclice

725 Jefferson Road .

South Charleston, WV 25309 -
PS5 #746-1234 ' ’

Will testify to this entire investigation and the facts .
contained within this report.

MILES TRAVELED AND List the total miles traveled and hours spent by all
MAN HQURS SPENT: - investigators as it relates teo this investigation.

FIRST SERGEANT ALAN PETTRY

(No copleg are necessary) B}

Send the original report and all exhibits which are not attached to the report (such asg
cagsetts tapes and/or tape recorder) to the Professional Standards coffice upon completion.
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1

DPS Form #173
Revised 10/24/95

WEST VIRGINIA STATE POLICE

Administrative Rights W

Employee’s Name _ o TA¥F

I wish to advise you that you are about to be questioned as a part of an official investigation of
the West Virginia State Police.

You are entitled to all the rights and privileges guaranteed by all of the laws and the Constitution
of West Virginia and the United States, including the right not to be compelled to incriminate yourself
relating to a eriminal matter.

You wili be asked questions specifically directed and narrowly related to the official performance
of your duties as a member of the State Police, or your fitness for office.

Your answers to any questions, as well as any evidence or other information gleaned from this
investigation cannot, by law, be used against you in any subsequent criminal proceedings; however, your
answers, Subsequent evidence, and information may be used against you in relation to administrative
charges for violations of State Police Operating Policies and Procedures or Administrative Regulations.

Refusing to answer questions in relation to any official State Police internal investigation is a
violation of State Police Policy and Procedure, and may result in discharge from employment.

Answering questions untruthfully is a violation of the West Virginia Code. If you elect to be
untruthful, you may be discharged from employment.

I have read the above warnings and I understand each of them.

The above warnings have been read to me by s
and I understand each of them.

1S/

Date Time

WITNESS: . L ' .

This deeument is an Internal affales memorafdumehat is exempt from disclosure under the West Virginia Freedom of lnformation Act by W. Va. Code $258-1-4(8). Ccpics_shouid not e
distributed to persans outside of this agency without the express authorization of the author or recipient. Unauthorized disclosure of this decument may be grounds for diseiplinary action.
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2. 2. 8§, Tomm #1778
Reaviasd D1/34

WEST VIRGINIA DIVISION CF PUBLIC SAFETY

Internal Affairs Polygraph Form

Date:

Time:

I, ; have been informed of the

nature of this examination and that under Division Policy and
Procedure I am required to submit to the examination or face

digciplinary action.

Signed:

W/

W/
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D, P. 3. Porm FL74
Revized Q1794

wWweot Virginia Division of Public Safety

Confidentiality Agreamant

This agreement is made between , and

colonel Thomas L. Xirk, Superintendent of the West Virginia

Division of Public Safety, on this day of

r

19 . The undersigned sworn member/employee hereby acknowledges

that he/she received Internal Affairs Case File # , on the

_____ day of ' , 19__ . Further, that he/she agrees
to maintain the confidentiality of the materials included in the
case fiie, that he/ghe will not disseminate the materials, and
that he/she understands that the material may only be used for
official purposes pursuant to Division Operating Policy and
Procedure. Finally, that he/ she understands that any failure to
comply with the terms of this agreement constitutes a failure to

cbey a lawful order, and may result in disciplinary action.

COLONEL THOMAS L. KIRK
SUPERINTENDENT

SWORN MEMBER/EMPLOYEE

CC: Internal Affairs Case File
Employee
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INTERVIEW & MIRANDA RIGHTS FORM

Locadon: Date: Time:

T L —

INTERVIEWEE’S INFORMATION

INTERVIEWEE'S NAME ADDRESS TELEPHONE NUMBER
DOB: RACE: SEX: HEIGHT: _____ WEIGHT: HAIR: EYES: ____ SOCIAL SECURITY: .
Can you read English? Yes No Do you understand English? Yes No
INITIALS - -
PRE-INTERVIEW |

You are under arrest for the crime of

INITIALS

TINITIALS  You are being questioned in regard to the crime of

“TINTIALS  You are not under arrest and are free to leave at any time.

YOUR RIGHTS

Before we ask you any questions, you must understand your rights.

INITIALS
" You have the right to remain silent.
TINMALS I
———— Anything vou say ¢an be used against you in court.
TNITIALS hd 5Y Y g Y

You have the right to talk to a lawyer for advice before we ask you any questions and to have him/her with
IN[TIALS  you during questioning.

If you are under arrest and cannot afford a lawyer, the court will appoint one for you before any questioning
INITIALS _ at your request.

If you decide to answer questions now without a lawyer present, you will still have the right to stop answering
—INmALS~ atany time. Youalso have the right to stop answering at any time until you talk to a lawyer.

-

WAIVER OF YOUR RIGHTS

| have had this statement of my rights read to me and | understand them. | do not want a lawyer at this time.
! understand and know what | am doing. No promises or threats have been made to me and no press.ure or
coercion of any kind has heen used against me in connection with this interview. | agree to be interviewed,
answer questions, and make a statement.

INTERVIEWEE'S SIGNATURE DATE TIME

W [TNESS . : ' WITNESS

AARAAARS
t--nalt--:nnn----l:-nnu-qn:-.a-s-nnnn:-ahs-nn-ng-snsnn-nxunnaala-nlannnnauaaR-nnsls-gaﬁnlla‘!!'!‘

Taped [nterview: Yes No  Counter 4 to Side =A™ Counter # ____to ___ Side "B
Interviewer Mame{s):
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D & % Foewm 1171
-

'.vllt" LR o -
'
SUPERVISOR'S REPORT OF USE OF FORCE TO CONTROL
Ta: SUPERINTENDENT, WEST VIRGINIA STATE POLICE A CASE 4 . mmE
From . QATE +F 34 "'
: ! st Div T s T
SUPERVISOR ATORESS OF CCCURENCE - .
ALCT NaM LAST FARY gl [T -] SATE 18 v A )
2iteask PYTLE FRLATULET YTy ey WIPECTRS WakARENT 1 1) 3 s M owa AL e g Ay
LEVEL M AEaTANCE MEASON QIR Latan k| 1< CEmTAZTIO 3T MAEAVITOR Lo rug
Teal Tl € 1 i ] ]
OFHCERYS) INVOLVED - - ‘
HAME LT 3P [T TS ] RLZLSEY — !;au: - 2ATE m?a ) ':u:
-y TREATMENT HEIPITAL STV OF FORCE Free oF Foasy - G UtED
|
HARE (LAST, FEITY Rk uNT # RALLILT Tuwe DaTE wrz Y e
HAURY TREATHENT HOSPITAL LEVEL OF FORCE TYRE OF AOASE — —[ - A LLES —_——
RAME CAST FIRIT) LpHE UMIT 4 RASETEL ETHNI QATE namED =3
HURT TREATMENT NCEPITAL LIVEL O FORCY TYhy &F ranse atDLSER T A
WITNESS(ES) 1
MaMI (LALST FREITY AQDAZIX B — — 111 -
mAME (LATT FulITy ACCRESS MCHE
MLME LAST PRI ASCRELE IO E
S TIvE | TIoN PLOTIGRL S CFFCERIE. [ 3 TER ) WD T ‘iefe 4T
PR NATHIED | 1 YER () He s - 1:z — RCIPCMOES 1 rYE3 ¢ ) MO FHOTOGALISS SRR GER G | TEL R
TAAHIACATIMG SERENIS) NRT SR TQ T
TRAMSFORT NG OEFIC2LS) waiT FRCH re THE
RACE CISEASES INJURY {MPAIRMENT LEVYEL OF FORCE WEAPQON USED TYPE QF FORCE HOW USED
W o- 'White 01 - None/Unknown 02 - Injury not rajated 20 - Alcohol B - No foree usad but (Subject) (Officar) TG . Threaterned
2 - Slack 02 - T3({tubersylosis) toUssofFares 31 - Marijuana officer injured 7Q - None 50 - None Tt SrapiHere
I - Indian 03 - AIDS 10 - Ne tmury 32 - Cocaine 61 . No ferce used but 71 - HandwAm 91 - Hanas/Arm T2 FuanPal
G - Oriental/Asian C4 - Skin Diseasas 17 - Bruise/Abrasien 33 - Unknown sttt complaned 72 - Fist 92 - Fist 113 Sexed
U - Unknown {open sofes) 12 - Sprain/Sirain 34 - Other of injury T3-Fertleg 93 . FeailLeg Tra e
05 - Sexually Trans- 13 - Laceration L 62 - Mirimum physicai T4 - Teas 94 - Racic ! '-E nrIw
ETHNIC mittadOiseases 14 - Bie OBSERYED contact officers(s) 75 - Stuat Inst. 95 - Flasnlight ! 3 S.asn
A - Calumbian 05 - Body Parastes 15 - Puncture BEHAVIOR ingured 76 - Cutling Inst. 96 - Baton 5530
Z - Puero Rican Q7 - Hepatitis 15 - Broken Bore  4£0. Calm £3 -Msmum forca used 77 - Rock/Batile 37 - K-9 2 CEEnage
C . Cuban 28 . Qthar 17 - Interral Imury 41 - Vinbly Upset to guide/contral 78 - Handgun 58 - Handgun 3 Irmer
D - Cther Hispame 18 - Gunahot 42 « Erralie subjact 7S - Riffe g9 - Snetgun
£ - Japanesa 19 - Cther 43 - Highly Agttated S4 - Subject ressted 80 - Shetgun 100 » Chem Agent
F . French Caradian ] 44 .Bakar ActyEzparts arrest and was 81 - Vahicle 101 - Spec Weapon
G - Chinese TREATMENT ’ forcibly subdued 82 - Cther 10Z - Other
H . Hatian 20 - Nane RESISTANCELEVEL (hands only)
! Jamacan 21 - Refusad 50 - Mo Resistarce 55 . Subject resisted
J - Mex:ican * 22 - First Aud 51 -PasaveResstanee arrest and force
<« Nicaraguan 23 - Firs Retsue 52 - Anemptac to other than nands
L - Nigeran 24 - Hospital fles/escape ware ysed '
All Othrers 2S-Parscnat Physcan 53 - Actively resisted subduethe subtect

Sde Actrvaly ressiad &
wctadirystanders
95-Aszauited Qfficers




KEN HECHLER
Sacretary of State

MARY P. RATLIFF
Deputy Secretary of State

STEPHEN N. REED
Deputy Secretary of Stata

CATHERINE FREROQTIE
Executive Assistant

Telephone: (304) 558-6000
Corporatians: (204) 558-8000
FAX: (304) 558-0800

Building 1, Suite 157-K

March 7, 1886

STATE OF WEST VIRGINIA
" SECRETARY OF STATE

1800 Kanawha Bivd,, East
Charleston, WV 2523085-0770

WILLIAM H, HARRINGTCN
Chief of Staff

JUDY COOPER
Direstor, Administrative Law

PENNEY BARKER
Supervisor, Corporations

(Plus all the volunteer
help we can get)

NOTICE OF EMERGENCY RULE DECISION BY THE SECRETARY OF STATE

AGENCY: State Police
New Rule, Series 10, WV State Police Professional Standards [nvestigation

RULE:

DATE FIRST AMENDMENT FILED TO AN EMERGENCY RULE: February 7, 1996
DATE FIRST FILED AS AN EMERGENCY RULE: July 10, 1985

DECISION NO. 5-95

Following review under WV Code 29A-3-15a, it is the decision of the Secretary of State
that the above emergency rule be approved. A copy of the complete decision with
required findings is available from this office.

Zoo Rhoctte

KEN HECHLER
Secretary of State

FILED IN TME CFFICE OF
THE SICRETARY OF STATS
THIZ DATE m%_@.,?4,_.1,‘i? &

ADMINIETRATE Ve LAY DS DN



WILLIAM H. HARRINGTON
Chief of Staff

KEN HECHLER
Secretary of State

JUDY COOPER
Dirgctor, Adrministrativa Law

MARY P. RATLIFF
Deputy Secretary of State

STEFHEN N. REED N . PENMEY BARKER
Deputy Secretary of State STATE OF WEST WRG[NIA Supervisor, Corporations
gfﬁiﬁﬁﬁiﬁfn{?OﬁE - SECRETARY OF STATE (Plus all the volunteer
Talephona: (304} 558-6000 1QBOLSR!:22§;\.':'P)S: ié?v:fﬂéist | e
Ep A A Charleston, WV 253050770

EMERGENCY RULE DECISION

(ERD 5-96)

AGENCY: Siate Police )

RULE:  New Rule, Series 10, WV State Police Professional Standards
Investigaticns

DATE FIRST AMENDMENT FILED TO AN EMERGENCY RULE: February 7, 1896

FILED AS AN EMERGENCY RULE: July 10, 1995

par. 1 The State Police has filed the above new rule as an emergency rule.

par. 2 West Virginia Code 28A-3-15a reguires the Secretary of State to review all
emergency rules filed after March 8, 1988. This review requires the Secretary of
State tc determine if the agency filing such emergency rule: 1) has complied with
the procedures for adopting an emergency rule; 2) exceeded the scope of iis
statutory authority in promulgating the emergency rule; or 3) can show that an
emergency exists justifying the promulgation of an emergency rule.

par. 3 Following review, the Secretary of State shall issue a decisicn as to whether or not
such an emergency rule should be disapproved [(29A-3-15a(b)].

par. 4 (A) Procedural Compliance: WV Code 28A-3-15 permits an agency to adopt,
amend cr repeal, without hearing, any legislative rule by filing such rule,
along with a statement of the circumsiances censtituting the emergency,
with the Secretary of State and forthwith with the Legislative Rule-Making
Review Committee (LRMRC).

par. 5 If an agency has accomplished the above two required filings with the appropriate
supperiing doccumentis by the fime the emergency rule decision is issued or the
expiration of the thirty-five day review period, whichever is sconer, the Secretary
of State shall rule in faver of procadural compliance.

par. 8 The State Poiice filed this emergency rule with supperiing documents with the
Secretary of State July 10, 1995 and with the LRMRC July 10, 1985,



par.

par.

par.

par.

par.

par.

par.

par.

10

11

12

13

14

It is the determination of the Secretary of State that the State Pclice has complied
with the procedural requiremenis of WV Code §28A-3-15 for adoption of an
emergency rule.

{B) Statutory Autherity -- WV Code §15-2-25 reads in part:

Subject to the written approval of the governor and the provisions of this article, the
superintendent may make and promulgate proper rules and regulations for the
government, discipline and control of the division of public safety, and shall also cause
to be established proper rules and regulations for the examinations of all applicants for
appointinent thereto.

it is the determination cf the Secretary of State that the State Police has not
exceeded its statutory authority in promulgating this emergency rule.

(C) Emergency -- WV Code 29A-3-15(f) defines "emergency" as follows:

(f) For the purposes of this section, an emergency exists when the promulgation of a rule
is necessary for the immediate preservation of the public peace, health, safety or welfare
or is necessary to comply with a time limitation established by this code or by a federal
statute or regulation or to prevent substantial harm to the public interest.

There are essentially three classes of emeargency broadly presented with the above
provisicn: 1) immediate preservaticn; 2) time limitation; and 3) substantial harm.
An agency need only decument to the satlisfaction of the Secretary of Siate that
there exists a nexus between the propcsal and the circumstances creating at least
one of the above three emergency categories.

The facts and circumstances as presented by the State Police are as follows:

The Legislative Rule Making Review Committes suggested technical modifications
which were made by the agency and filed as a mcdified rule.

It is the determination of the Secretary of State that this proposal qualifies under the
definition of an emergency as defined in §29A-3-15(f).

This decision shall be cited as Emergency Rule Decision 5-96 or ERD 5-96 and
may be cited as precedent. This decision is available from the Secretary of State
and has been filed with the State Police, the Attorney General and the Legislative
Rule Making Review Commission.

Y A

KEN HECHLER

Secretary of State
FLED 1N THz OfFics aoF
THE SECRETARY Gf srars
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