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IF YES, SERIES NUMBER OF RULE BEING AMENDED:
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TITLE OF RULE BEING PROPOSED: West Virginia DNA Databank

THE ABOVE RULE HAS BEEN AUTHORIZED BY THE WEST VIRGINIA LEGISLATURE.

AUTHORIZATION IS CITED IN (house or senate bill number) 52 196

SECTION 64-6-2(a) ) , PASSED ON March 9, 1996
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1.1. Scope - This legislative rule establishes the

methods and standards necessary to establish and admiﬂfﬁﬁégfaipgﬁﬂm.u

database/databank as they relate to the withdrawal of bLodd 7Y OF 2747

samples, the submission of samples, the analysis of samples, the

storage of samples and results, and the exchange and expungement

of information concerning blood specimens collected for DNA

analysis.

Section 1. General.

N
E

1.2. Authority - W. Va. Code §15-2-24a.
1.3. Filing Date -
1.4. Effective Date -

Section 2. Application and Enforcement.

2.1. Application -~ This legislative rule applies to any
person or entity drawing, or causing to be drawn, samples of
human blood for the purposes stated in this rule.

2.2. Enforcement - The enforcement of this legislative
rule is vested with the Superintendent of the West Virginia State
Police.

Section 3. Definitions.

As used in this rule, unless used in a context that
clearly requires a different meaning, the term:

3.1. Biochemistry Section - means the section of the
State Police laboratory that administers the DNA Databank and
conducts analysis of biological materials, including blood, to
determine a genetic profile gleaned from DNA.

3.2. DNA - means deoxyribonucleic acid and refers to
the basic biological molecule that carries and transmits genetic
information.

3.3. DNA Analysis - means the analysis performed on
biological materials, including blood, to determine the genetic
profile of the individual tested.




3.4. FBI - means the Federal Bureau of Investigation.

3.5. Marshall - means the DNA testing facility at the
Marshall University School of Medicine.

3.6. Medical Technician - includes persons trained as
medical technicians, emergency medical technicians, persons
certified as phlebotomists by the College of American Pathology,
or any other qualified phlebotomists.

3.7 State Penitentiary - any and all state
correctional facilities.

3.8. WVSP DNA Databank Blood Kit (WVSP Kit) - means the
kit provided by the West Virginia State Police for the purposes
of collecting Databank samples.

Section 4. Procedures for the Withdrawal of Blood Samples for
DNA Analysis.

4.1. The following standards shall be met when drawing
blood for the purposes of DNA analysis:

(a} All individuals convicted under the following
sections of the West Virginia Code shall have a sample of blood
withdrawn by representatives of the West Virginia Division of
Corrections and/or Regional Jail Authority, working in
conjunction with the West Virginia State Police:

61-2-1, 61-2-2, 61-2-3; First and second degree
murder

61-2-4; Voluntary manslaughter

61-2-7; Attempt to kill or injure by poison
61-2-9; Malicious or unlawful assault, unlawful
assault/wounding

61-2-10; Assault during the commission of a felony
61-2-10a; Violent crimes against the elderly
61-2-12; Robbery or attempted robbery

61-2-14; Abduction or kidnaping

61-8D-5; Sexual abuse by parent/quardian
61-8B-7; Sexual abuse in the first degree
61-8B~-8; Sexual abuse in the second degree
61-8B-9; Sexual abuse in the third degree
61-8B-6; Sexual assault of a spouse

61-8B-3; Sexual assault in the first degree




61-8B-4; Sexual assault in the second degree

61-8B-5; Sexual assault in the third degree

61-8D-2; Child neglect resulting in death of child

61-8D-2a; Child abuse resulting in death of child

61-8D-3; Child abuse resulting in injury to child

61-8D-4; Child neglect resulting in injury to
chiid

61-8-12; Incest

61-8-14; Disinterment/displacement of dead bodies

(b) The blood shall be drawn only by a licensed
registered professional nurse, doctor of medicine or osteopathy,
or by a trained medical technician. The WVSP Kit shall be used
only for the withdrawal of blood for the purpose of DNA analysis.

(c) The blood shall be drawn using the sterile,
previously unused, needles and storage vessels provided in the
WVSP Databank Blood XKit. The blood shall be drawn according to
accepted medical procedures and according to the universal safety
precautions outlined by the National Centers for Disease Control.
The provided vessels shall be filled to capacity and sealed
according to the instructions included in the WVSP Kit.

(d) The identity of the individual whose sample
is collected shall be confirmed through an identification card
bearing a photograph or through another means that would
positively identify the blood donor. Only one donor shall be
processed at a time to avoid potential mislabeling or
misidentification of the samples.

(e) The Kit will include one information card
intended to be used by the Biochemistry Section. The information
card shall be completed in full at the time of sample collection
according to the instructions included in the Kit. Also, the
fingerprint identification block on the identification card shall
be completed at the time of sample collection. 2 right thumb
print is the print of choice. If a right thumb print is not
possible, then a left thumb print shall be used. If a thumb
print is not possible an index finger (right then left) shall be
used for identity confirmation. If an index finger print cannot
be collected, the middle finger (right then left), or ring finger
print (right then left), or little finger print (right then left)
shall be used to confirm identity. In the event that no finger
print is possible due to the absence of fingers or hands, the
fingerprint block shall be left blank. The identity of the digit




used to make the fingerprint shall be noted on the identification
card.

(f) The verification of the information on the
identification card shall be confirmed by a second individual.
The witness shall sign the identification card on the appropriate
signature line.

{(g) The collected blood sample and the completed
information card shall be placed in a WVSP Kit according to the
instructions included, sealed, and mailed immediately to: West
Virginia State Police, Biochemistry Section, 725 Jefferson Road,
South Charleston, WV, 25309-1698.

{h) A log book, provided by the State Police,
shall be maintained by the collection facility drawing the blcod
sample. The log shall contain the following information: the
WVSP kit number, the name of the donor, the date and time of
sample collection, the name of the witness, and the name of the
collecting technician. The log shall be completed in full at the
time of sample collection.

(i) The collection facility shall provide the
Biochemistry Section with a copy of the log book. On January 15,
April 15, July 15, and October 15 of each calendar year, a copy
of the log book entries from the prior three month period shall
be mailed to: West Virginia State Police, Biochemistry Section,
725 Jefferson Road, South Charleston, WV, 25309-1698. The
collecting facility shall mail the log sheets even if no log
entries occur in the three months prior to the mailing dates.

Section 5. Receipt of Blood Samples at State Police
Headguarters.

5.1. The receipt of the samples shall be under the
supervision of authorized personnel assigned to the Biochemistry
Section, and shall meet the following standards:

(2) The Biochemistry Section shall maintain a log
of all samples receivéd. The log shall record the date of
reception, the submitting agency, the WVSP kit number, the donor,
and a unique identification number.

{(b) Personnel assigned to the Biochemistry
Section shall enter information from the WVSP Kit's




identification card into the appropriate computer file. The card
chall be labeled with a unique identifier and shall be filed in a
secure, fireproof location.

(c) Each blood sample received shall be processed
according to the existing Biochemistry Section safety and quality
assurance guidelines. A minimum of two stain cards shall be
prepared from the sample contained in the WVSP Kit. Each
prepared stain card shall be labeled with unique identifiers.
Samples shall be prepared for long term storage in a temperature
monitored -70°C storage device. All prepared stains shall be
stored, upon drying, in sequential order in the long term storage
device. One blood stain card shall be forwarded to DNA testing
facility at Marshall.

(d) A freezer stain use log shall be maintained
by the Biochemistry Section. The removal of a stain card from
the long term storage device shall be noted on the log in the
following manner: the date and time of removal, the purpose of
removal, and the date and time of return, if applicable. All
transfers of stain cards to the DNA testing facility at Marshall
shall be noted on the log.

Section 6. Transport and Receipt of Dried Blood Stains to
Marshall University for DNA Analysis.

6.1. The transport and receipt of the samples shall be
under the supervision of authorized personnel assigned to the
Biochemistry Section and shall meet the following standards:

(a) Stain cards prepared for transport shall
contain only the following data: the sex, race, and unique
identifier of the donor.

{b) The stain cards shall be transported to
Marshall University by authorized personnel assigned to the
Biochemistry Section. A stain card transport and receipt form
shall be completed and signed by the transporting and receiving
individuals. A copy of the transport and receipt form will be
maintained in the records of both agencies.

‘ (¢} Upon receipt of the stain cards at Marshall
University, the information from each stain card shall be logged
into the appropriate computer file. A backup file shall be




maintained by Marshall in a secure, destruction-proof location.

(d) Upon receipt, stain cards shall be stored in
a secure temperature monitored -70°C storage device. The freezer
shall be connected to an auxiliary power source in the event of
power failures.

(e) A freezer stain use log shall be maintained
by Marshall. The removal of a stain card from the long term
storage device shall be noted on the log in the following manner:
the date and time of removal, the purpose of removal, and the
date and time of return, if applicable. All transfers of stain
cards to the Biochemistry Section shall be noted on the log.

(f) Entry and removal of stain cards shall be
performed by the primary analyst, as assigned by Marshall, and
witnessed by a second analyst. The handling of all stain cards
shall be confirmed in this manner to verify stains are being
identified properly prior to analysis. Both the primary and
secondary analyst shall initial the log at each entry or
withdrawal of stain cards.

Section 7. Handling, processing and analyzing blood samples
at Marshall.

7.1. The handling, processing and analysis of stains at
Marshall shall be performed according to the nationally accepted
quidelines for DNA analysis promulgated by the FBI Director, the
guidelines promulgated by the American Society of Crime
Laboratory Directors Laboratory Accreditation Board, and the
National DNA Index System (CODIS) Standards for the Acceptance of
DNA Data. In addition to the preceding requirements the
handling, processing, and analysis of samples shall meet the
following standards:

{a) DNA analysis shall be conducted only by
personnel who have successfully completed proficiency tests
approved by the State Police.

(b) DNA analysis shall be conducted only by
personnel who have their personal DNA profiles on file for all

DNA tests conducted by the DNA testing facility at Marshall.

(c) DNA analysis shall be conducted according to




a State Police approved gquality assurance program. Periocdic
quality control inspections shall be conducted by the State
Police.

(d) All DNA analysis data shall be forwarded to
the Biochemistry Section for inspection and approval.

(e} All DNA data generated by Marshall shall be
stored in a format compatible with the National DNA Index System
(CoDiS) employed by the State Police and the FBI. Data generated
at Marshall shall be stored in a location and in a way that is
secure from alteration and destruction.

Section 8. The Monitoring, Inspection, and Prohibition on the
Exchange of Information.

8.1. In order to safegquard the donor's personal
privacy, the following standards shall be met in the gathering
and exchange of information:

(a) The information contained in the West
Virginia Databank shall be limited to that required to generate
investigative leads. Names, addresses, criminal histories or
other personally identifying information shall not be included.

(b) The Biochemistry Section shall restrict
access to DNA analysis records to criminal justice DNA
laboratories. The Biochemistry Section shall release a DNA
record to other laboratories only when a potential DNA match is
discovered. The Biochemistry Section shall release identifying
information only upon the verified request of an investigating
law enforcement agency. The Biochemistry Section shall ensure
that all DNA data communications concerning records are encrypted
before transmission with electronic devices available only to the
criminal justice community.

(c) User authentication and access control shall
be employed by the computer software used in the DNA Databank.
Each user shall be uniquely identified by the software and all
activity by a user shall be monitored. Transaction activities
shall be monitored by the computer system to record what activity
occurred (ex. add/edit/delete) and when the activity occurred.
User authority shall be segregated to limit the activities that
one user may perform as opposed to other users.

(d) 1In-State searches of the DNA Databank shall




pe limited to open criminal cases that are being actively
investigated by a law enforcement agency-. If a potential DNA
match is jdentified, a match report shall be generated by the
Biochemistry Section. The match report shall be used as probable
cause by the investigating agency to obtain a court order for the
collection of a fresh reference sample.

(e) All data entered into the Databank shall
comply with the approved quality assurance guidelines of the
State Police Crime Laboratory. Data from all points of entry,
collection, storage, and testing shall be routinely monitored to
insure its integrity.

Section 9. The Expungement of Information.

9.1. Authorized personnel assigned to the Biochemistry
Section of the West Virginia State Police shall supervise the
expungement of DNA analysis records based on the following
standards:

(a) The Biochemistry Section shall expunge
records upon receipt of a court order and pursuant to a written
request. The Biochemistry Section shall contacted the ordering
court and the order verified before expungement.

(b) The Biochemistry Section shall maintain a
file of all expungement orders received and processed.

(c) The Biochemistry Section, upon confirmation
of the court order, shall erase from the main file and all backup
files of the DNA Databank computer all information and records
relating to the donor and conviction named in the order . The
Biochemistry Section shall destroy the corresponding
identification card, and any copies that may exist on file. The
Biochemistry Section shall destroy all corresponding blood stains
collected for the purpose of DNA analysis and in the possession
of or under the jurisdiction of the Biochemistry Section. The
Biochemistry Section shall destroy blocd stains according to
accepted safety guidelines for biohazard materials.

(d) The Biochemistry Section shall send a letter
of expungement to the court of record upon compliance with the
court order.
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4297

(By Delegates Douglas, Gallagher, Faircloth, Compton,

Linch and Riggs )
(Introduced __January 29, 1996 ___; referred to the
Committee on _the Judiciary )

2171

A BILL to amend article six, chapter sixty-four of the code
of West Virginia, one thousand nine hundred
thirty-cne, as amended, by adding theretoc a new
section, designated seciion four, relating to
authorizing the state police to promulgate legislative
rules relating to the West Virginia DNA databank.

Be it enacted by the Legislature of West Virginia:

~That article six, chapter sixty-four of the code of"

Weast irginia, one thousand nine hundred thirty-one, as

amended, be amended by adding theretoc a new section,

designated secticn four, to re

B

ag_ﬁp_lows:

ARTICLE 6. AUTEORIZATICN FOR DEPARTMENT OF MILITARY

AFFAIRE AND PUBLIC SAFETY TOC PROMULGATE LEGISLATIVE

RULES. .

§64-6-4., State police.
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The legislative rules filed in the state register on
the .ninth day of May, one thousand nine ‘“hundred
ninety-five, authorized. under the authority of  section
twenty-four-a, article twd, clapter fifteen, ©of Ehis‘code,
modified by the state police to meet the objections of the
legislative rule-making review committee and refiled in the
state register omn the thirteenth day of June, one thousand

nine hundred ninety-five, relating to the state police

(West Virginia DNA& databank, 81 CSR 9], are authorized.

— - 'r_. —_ et m—— ———

NOTE: The purpose of this bill is to authorize the
State Police to promulgate legiglative rules relating to
the West Virginia DNA databank. .

This section is new; therefore, strike-throughs and
undergcoring have been omitted. : i
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SENATE BILL NO. Q7]

(By Senators Ross, Anderson, Boley,
Buckalew, Grubb and Macnaughtan)

[Inﬁroduced'Jaﬁﬁary 29,1996; referred
to the Committee on , ¢

Fioanee
Foe Judias t\)

A BILL to amend article six, chapter sixty-four of the code
of West Virginia, one thousand ninel hundred
thirty-one, as amended, by adding theretc a new
section, desgignated secticon Ifour, reléting to
authorizing the state police . to promulgate legislative
rules relating to the West Virginia DNA databank.

Be it enacted by the lLegislature of West Virginia:

That article six, chapter sixty-four of the code of

West Virginia, one thousand nine hundred thirty-one, as

amended, be amended by adding thereto =& new section,-

designated section four, to read as follows:
ARTICLE 6. AUTHORIZATION FOR DEPARTMENT OF MILITARY
AFFAIRS AND PUBLIC SAFETY TO PROMULGATE LEGISLATIVE
.- RULES.

§64-6-~4. State police.
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_ The legislative rules filed in the state register on
the ninth . day of May, one thousand nine hundred
ninety-five, authorized under the authority of section
twenty-four-a, article two, chapter fifteen, of this‘code,

modified by the state police to meet the cbjections of the

legiglative rule-making review committee and refiied in the
gis.la 2 rulée-maxing review COmmILLEee alla r=shl-c. il tle

state register on the thirteenth day of June, one thousand
nine hundred ninety-five, relating to the state police .

(West Virginia DNA databank, 81 CSR 9}, are authorized.

. NOTE: The purpose of this bill is to authprize the
State Police to promulgate legislative rules relating to
the West Virginia DNA databank. .. . ..

. -.This section is new; therefore,  strike-throughs and

underscoring have been omitted. . . ... _ .
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Secretary of State o

ot
F,. i WT"[AMH HARRINGTON
3 ; Chief of Staff

MARY P, RATLIFF JUDY COQPER

Desuty Secretary of State APR { 5 2D fecto?‘hd'sgs frative Law

STEPHEN N. REED PENNEY BARKER

Deputy Secretary of State : Supewlsor Corporations

STATE OF WEST VIRGINIA GFSFEJOE E(a?ﬁ\?’[f TYIRGINIA

CATHERINE FREROTTE ’ < CR Y OF aT.-\ TE

Executive Assistant SECRETARY OF STATE (Plus all the voluntser
Building 1, Suite 157-K help we can get}

‘I(;elephone: (3?4) 5)58-6500 1900 Kanawha Blvd., East

omporations: (304) 558-8000 .
FAX: (304) 558-0800 Charleston, WV 25305-0770
TO:_Stephen W. Cogaxr

ACENCY: WV State Police

FROM: JUDY CCCPER, DIRECTOR, ADMINISTRATIVE LAW DIVISION

DATE: Aapril 5, 1995

THE ATTACHED RULE FILED EY YOUR.AGENCY HAS EEEN ENTERED INTC OUR
COMPUTER SYSTEM. PLEASE REVIEW, PROOF AND RETURN IT WITH ANY
CORRECTICNS. IF THERE ARE NO CORRECTICNES, PLEASE SIGN THIS MEMO
AND RETURN IT TO THIS CFFICE. YOU WILL BE SENT A FINATL VERSION OF
THE RULE FOR YOUR RECORDS.

PLEASE RETURN EITHER THEE CORRECTED RULE CR THIS FORM WITHIN TEN
{(10) WORKING DAYS CF THEZE DATE YOU RECEIVED THIS REQUEST. CALL IF
YOU HAVE ANY QUESTIONS.

SERIES: _S TITLE: _81 WV State Police

* THE ATTACHED ifiié;%%;g;?ﬁ FEWED AND IS CORRECT. -
SIGNED: gé ;

/
TITLE OF PERSON IGNING: ngﬁ;hfébh — E;’D AwqxﬁIA

DATE : - % /é/"é’é, .

kR kR Rk R Rk R R R AT R A A EF A E A A R A h ook bk ko xk ok

* THE ATTACHED RULE HAS BEEN REVIEWED AND NEEDS CORRECTING. THE
CORRECTIONS HAVE. BEEN MARKED.

SIGNED:

TITLE OF PERSON SIGNING:

DATE:

NOTE: IF YOU ARE NOT THE PERSON WHO HANDLES THIS RULE, PLEASE
FORWARD TO THE CORRECT PERSON.




WILLIAM H, HARRINGTCN
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Deputy Secretary of State
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R b Charleston, WV 25305-0770

FAX: (304) 558-09C0
March 12, 1996

Stephen W Cogar

State Police

725 Jefferson Road

Souih Charieston, WV 25300-
1688

SB 196 authorizing, Title 81, Series 09, WV DNA Databank passed the Legisiature on March 9,
1996, It is now awaiting the Governor's signature.

You have sixty (80) days after the Governor signs SB 196 to final file the legisiative rule with the
Secretary of State's office. To final file your legislative rule, fill in the blanks ¢n the enclosed form #6, the "Final
Filing" form and file the form with our office with a promulgation history of the rule. Authorization for your
legislative rule is cited in SB 196 Section 64-6-2(a) . The agency may set the effective date of the legisiative
rule up to ninety (80} days from the date the legislative rule is final filed with the Secretary of State's office.
Please have an authorized signature on the bottom line.

=*IMPORTANT: I[F YOUR AGENCY HAS CCMPLETED THE LEGISLATIVE RULE ON A WORD
PERFECT OR WORD PERFECT COMPATIBLE COMPUTER SYSTEM THAT USES A 3 1/2" DISK, YOU
MUST SUBMIT A CLEAN COPY WITH ALL UNDERLINING AND STRIKE-THROUGHS, HEADERS OR
FOOTERS REMOVED, TO OUR OFFICE WHEN FINAL FILING THE RULE. REMEMBER, THE TEXT OF
THE COMPUTER FILED RULE MUST BE IDENTICAL - WORD FOR WORD, COMMA FOR COMMA, WITH
ALL UNDERLINING, STRIKE-THROUGHS, HEADERS OR FOOTERS REMOVED, AS THE HARD COPY
AUTHORIZED BY THE LEGISLATURE. NOTICE: ALL ELECTRONIC FILINGS NOT COMPLYING WITH
THIS WILL BE REJECTED AND SENT BACK TO THE AGENCY TO BE RESUBMITTED!

After the final rule is entered inte the data base, the rule will be sent back to the agency for review and
procfing. The agency has ten (10) working days to send a cenfirmation cor corrections o the Secretary of
States. If the agency fails to return this within ten {10) working days, the rule will be filed in the data base with a
disciaimer aitached stating that the agency failed to review the rule. Following confirmation, corrections or
failure to review, as the case may be, the Secretary of State shall submit to the agency a final version of tha rule

for their records.

If you have any questions or need any assistance, please de not hesitate to contact our office.

Thank you,
Administrative Law Division




