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TITLE 81 ss%%s’%,-amf s ;
LEGISLATIVE RULE
WEST VIRGINIA STATE POLICE
SERIES 8
WEST VIRGINIA STATE POLICE GRIEVANCE PROCEDURE
§81-8-1. General.

1.1. Scope. -- This rule governs and specifies a grievance procedure for sworn members of the
State Police.

1.2. Authority. -- W. Va. Code §15-2-6(a).

1.3. Filing Date. -

1.4. Effective Date. -

1.5. Supersedes W. Va. Code §15-2-6(b).
§81-8-2. Purpose.

2.1. The purpose of this rule is to provide a procedure for the equitable and consistent resolution
of employment grievances raised by West Virginia State Police non-probationary members.

§81-8-3. Definitions.

3.1. For the purpose of this rule:

3.1.1. "Days" means calemdar working days exclusive of Saturday, Sunday or_official
holidays.

3.1.2. "Discrimination" means any difference in the treatment of members unless such
differences are related to the actual job responsibilities of the members or agreed to in writing by the
members.
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pension matter or other issue relating to public employees insurance, retirement, or any other matter
in which the authority to act is not vested with the State Police shall not be the subject of any
grievance filed under this policy and procedure. Management reserves the exclusive right to manage

the affalrs and operanons of the State Pohce kccordmgty—compmntmmmi—grrevabie‘mﬂerﬁﬂs

3.1.6. "Grievance Evaluator” means that individual authorized to render a decision on a
grievance under procedural levels one, two and three as set out in section four.

3.1.7. "Grievant" means any member or group of named members filing a grievance as
defined in subsection (3.1.5) of this section.

3.1.8. "Harassment" means repeated or continual disturbance, irritation or annoyance of a
member which would be contrary to the demeanor expected by law, policy and profession.

3.1.9. "Hearing examiner" means individuals employed by the State Police in accordance
with section five of this rule.

3.1.10. "Immediate supervisor" means that person next in the chain of command of the
grievant possessing a degree of administrative authority and designated as such.

3.1.11. "Member" means any non-probationary sworn member employed by the State Police.

3.1. 12 "Representative" means thetrade any person or prcfesmnai‘orgamz:rtron“vv}uclrhas

3.1.13. "Reprisal” means retaliation by the Superintendent or his or her designee toward a
grievant, witness, representative or any other participant in the grievance procedure either for an
alleged injury itself or any lawful attempt to redress it.




3.1.14. "Superintendent” 1s the executive officer-in-charge and chief administrator of the
State Police.

§81-8-4. Grievance Procedure Generally.

4.1. A grievance must be filed within the times specified in section four of this rule and shall
be processed as rapidly as possible. The number of days indicated at each level specified in section
four of this rule shall be considered as the maximum number of days allowed and, if a decision is
not rendered at any level within the prescribed time himits, the grievant may appeal to the next level:
Provided, That the specified time limits shall be extended whenever a grievant is not working
because of accident, sickness, death in the immediate family or other cause necessitating the grievant

to take personal leave from his or her employment, or by agreement. of all parties.

4.2. If the Superintendent or his or her designee or the grievant intends to assert the application
of any federal statute, policy, administrative rule, federal regulation or wriften agreement or submits
any written response to the filed grievance at any level, acopy the citation thereof shall be forwarded
to the grievant and any representative of the grievant named in the filed grievance or_the
Superintendent. Any documents submitted and the grievant's response thereto, if any, shall become
part of the record. Failure to assert such statute, policy, rule, regulation or written agreement at any
level shall not prevent the subsequent submission thereof in accordance with the provisions of this
subsection.

43. The grievant may file the grievance at the level vested with anthority to grant the requested
relief if each lower administrative level agrees in writing thereto. In the event a grievance is filed
at a higher level, the State Police shall provide copies to each lower administrative level.

4.4. A member may withdraw a grievance at any time by notice, in writing, to the level wherein

the grievance is then current. The—gnevance—maym—he"remstated"oy—the—gnevmrmﬂess
remstaterent s granted by : EE : e thegrie I
If more than one member is named as gnevant in a particular gnevance T.he mthdrawal of one
member shall not prejudice the rights of any other member named in the grievance. In the event a
grievance is withdrawn or a member withdraws from a grievance, the Superintendent or his or her
designee shall notify in writing each lower administrative level.

4.5. Grievances may be consolidated at any level by agreement of all parties.

46 A gﬂevant may be represented by an'anpkryee—orgamzatmlrrepresermuve—as—deﬁned—or
person_or persons d@lglmdb;uhegnexam At the request of the gnevant such person or persons
may be present, starting at levellevels three and four of the procedure: Provided, Thatthat at
eveilevels one and two of such grievance, as set forth in section 5.1 of this rule, a grievant may have
no such representative. Employer may, likewise, only be represented at teveilevels three and four.

4.7. If a grievance is filed which cannot be resolved within the time limits set forth in section
four of this rule prior to the end of the grievant's employment term, the time limit set forth in said
section shall be reduced as agreed to in writing by both parties so that the grievance procedure may
be concluded within ten days following the end of the employment term or an otherwise reasonable
time.

4.8. No reprisals of any kind shall be taken by the Superintendent or his or her designee against




any interested party, or any other participant in the grievance procedure by reason of such
participation. A reprisal constitutes a grievance, and any person held to be responsible for reprisal
action shall be subject to disciplinary actionforimsubordimation.

4.9. DecistonsWritten decisions rendered at all levels of the grievance procedure shall be dated,
shall befrwritingsettimgset forth the decision or decisions and the reasons therefor, and shall be
transmitted to the grievant and any representative at levels 3 or 4 named in the grievance within the
time prescribed; withtheexceptionmofthe verbal-Tevelof stepone.

ifthe grievant isdemred the relief sought; thedecisiomr sttt inctode the marme of the individuat
atthenext-tevel-to-whonrappeal may benrade4. 9.

4.10. Once a grievance has been filed, supportive or corroborative evidence may be presented
at any conference or hearing conducted pursuant to the provistons of this rule. Whether evidence
substantially alters the original grievance and renders it a different grievance is within the discretion
of the grievance evaluator at the level wherein the new evidence is presented. If the grievance
evaluator rules that the evidence renders it a different grievance, the party offering the evidence may
withdraw same, the parties may consent to such evidence, or the grievance evaluator may decide to
hear the evidence or rule that the grievant must file a new grievance. The time limitation for filing
the new grievance shall be measured from the date of such ruling.

4.11. Any change in the relief sought by the grievant shall be consented to by all parties or may
be granted at level four within the discretion of the hearing examiner.

4.12. Forms for filing grievances, giving notice, taking appeals, making reports and
recommendations, and all other necessary documents shall be made available by the immediate
supervisor to any member upon request. Such forms shall include information as prescribed by the
Superintendent. The grievant shall have access to State Police equipment for purposes of preparing
grievance documents subject to the reasonable rules of the employer governing the use of such
equipment.

4.13. Notwithstanding the provisions of W. Va. Code §6-9A-3, or any other provision relating
to open proceedings, all conferences and hearings pursuant to this rule shall be conducted in private
except that, upon the grievant's request, conferences and hearings at levels two and three shall be
open to employees of the grievant's immediate office or work area. Within the discretion of the
hearing examiner, conferences and hearings may be public at level four.

4.14. No person shall confer or correspond with a hearing examiner regarding the merits of the

grievance unless all parties to the grievance are present notified and agree thereto.

4.15. Grievances shall be processed during regular working hours. Attempts shall be made to
process the grievance in a manner which does not interfere with the normal operation of the State
Police.

4.16. The grievant or the member selected by a grievant to represent him or her in the processing
of a grievance through this procedure, or both, shall be granted necessary time off during working
hours for the grievance procedure without Joss of pay and without charge to annual or compensatory
leave credits. In addition to actual time spent in grievance conferences and hearings, the grievant
or the grievant's representative, or both, shall be granted time off during working hours, not to
exceed four hours per grievance, for the preparation of such grievance without loss of pay and
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without charge to annual or compensatory leave credits. However, it shall be understood by all
parties that the first responsibility of any member is the work assigned by the State Police to the
member. Grievance preparation and representation activities by a member shall not seriously affect
the overall productivity of the member. Members and other employees submitting complaints or
grievances, who are involved in complaint and grievance investigations, and who are participating
in complaint and grievance meetings and proceedings may do so during working hours without loss
of pay and without charge to accumulated leave, after requesting permission from their immediate
supervisor to do so, which permission shall not be unreasonably withheld.

4.17. The aggrieved member, the State Police and representatives of both shall have the right
to call, examine and cross-examine witnesses who are employees of the State Police against which
the grievance is lodged and who have knowledge of the facts at issue.

4.18. Both parties may produce witnesses other than employees of the State Police against
which the grievance is lodged, and such witnesses shall be subject to examination and cross-
examination.

4.19. Should the Superintendent or his or her designee cause a conference or hearing to be
postponed without adequate notice to members and/or other employees who are scheduled to appear
during their normal work day, they will not suffer any loss in pay for work time lost.

4.20, Any grievance evaluator may be excused from participation in the grievance process for
reasonable cause, including, but not limited to, conflict of interest or incapacitation, and in such case
the grievance evaluator at the next higher level shall designate an alternative grievance evaluator if
such is deemed reasonable and necessary.

4.21. No less than one year following resolution of a grievance at any level, the grievant may
request in writing to have removed any record of the grievant's identity from any file kept by the
State Police.

4.22. Procedures:

4.22.1. The State Police Professional-Standards Uit Theremafter theUnit"} grievance
coordinator shall be responsible for the coordination of grievance procedures. Such coordination

shall include the training of supervisors in grievance procedures, providing notification to the
Superintendent of filed grievances and their progression and other grievance management functions
as required to ensure administrative compliance with this rule.

4.22.2. The Umtgrievance coordinator shall maintain and control finalized grievance records
within the security of its files and will take necessary precautions to ensure controlled access to
sensitive grievance records and documents.

#2224 422.3. TFirst level supervisors receiving a grievance form shall acknowledge receipt
by noting the time, date and name of the person receiving the grievance and shall immediately

forward a copy of the grievance to the Tt grievance coordinator.




4225 422 4. The supervisor responsible for administering the grievance procedure at each
level shall furnish the original grievance form and the original copy of the written decision to the
member and will forward a copy of the grievance form and decision to the Umitgrievance
coordinator. The supervisor administering the grievance procedure shall NOT retain a record of the
grievance or the decision.

4,23, The number of grievances filed against the Superintendent or his or her designee, or by
an employee shall not, per se, be an indication of the Superintendent's or his or her designee's or such
employee's job performance.

4.24. The Superintendent with-whormrz grievance was fited may appeal a level four decision on
the grounds that the decision (1) was contrary to law or lawfully adopted rule or written policy of
the employer, (2) exceeded the hearing examiner’s statutory authority, (3) was the result of fraud or
deceit, (4) was clearly wrong in view of the reliable, probative and substantial evidence on the whole
record, or (5) was arbltraIy or capncmus or charactenzed by abuse of dlscretlon 'Such—appeai—shaﬁ

§81-8-5. Procedural Levels and Procedure at Each Level.
5.1. Level one.

5.1.1. The member shall identify the grievance verbally to the immediate supervisor in an
informal meeting within fourteen catendardays after the event or action or the discovery of the event
or action which is the basis for the grievance.

5.1.2. The immediate supervisor shall give a verbal response to the member within seven
days following the meeting.

5.1.3. If aresolution is not reached at this point, the member shall submit to the immediate
supervisor on a prescribed form the nature of the grievance and the specific relief requested within
seven days following the date of receipt of the verbal response.

5.1.4. The supervisor, in tumm, shall give written response on a prescribed form within seven
days of receipt of the prescribed form.

5.2. Level two.

5.2.1. Within seven days of receiving the written decision of the immediate supervisor; the
grievant or Superintendent may file a written appeal to the appropriate State Police supervisor. The
supervisor shall hold a conference within seven days of the receipt of the appeal and issue a written
decision upon the appeal within seven days of the conference.

5.3. Level three.

5.3.1. Within seven days of receiving the decision of the appropriate State Police supervisor;
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the grievant or Superintendent may file a wntten appeal of the decision with the Supenniendent.
The Superintendent or his or her designee shall hold a hearing in accordance with section 6.1 of this
rule within ten days of receiving the appeal. The Superintendent or his or her designee shall issue
a written decision affirming, modifying or reversing the level two decision within seven days of such
hearing.

5.4. Level four.

5.4.1. If either the grievant or the Superintendent are Is not satisfied with the action taken

by the Supermterdentor hisor her designeegrievance evaluator, within fourteen days of receiving

the written decision;thegrievant the grievant or Superinfendent may request, in writing, on a form
furnished by the State Police, that the grievance be submitted to a hearing examiner. Within seven

days after receipt of the notice of appeal from the grievant, the Superintendent or his or her designee
shall mail to the grievant a strike list of names of hearing exammers WlTO‘hEVE‘beelrseTectai

frade or professional organization's designee, shall com;

list shall be consist of attorneys licensed to practice in West Virginia. The hearing shall be
conducted in accordance with section six of this rule within thirty days following the request. The
hearing may be held within sixty days following the request, or within such time as is mutually
agreed upon by the parties;if the-hearingexaminer gives Teasonable cause, rrwriing; s tothe
necessity forsuch delay.

5.4.2 Within thirty days following the hearing, the hearing examiner shall render a decision
in writing to all parties setting forth findings and conclusions on the issues submitted. Subject to the
provisions of section seven of this rule, the decision of the hearing examiner shall be final upon the
parties and shall be enforceable in circuit court.

5.5. Expedited grievance process.

5.5.1. A member may grieve a final action of the Superintendent involving a dismissal,
demotion, transfer, or suspension exceeding twenty days directly to the hearing examiner. The
expedited grievance shall be in writing and must be filed within. ten days of the date of the final
action by the Superintendent.

§81-8-6. Hearings Generally.

6.1. The Superintendent or his or her designee acting as a grievance evaluator or the hearing
examiner shall conduct all hearings in an impartial manner and shall ensure that all parties are
accorded procedural and substantive due process. All parties shall have an opportunity to present
evidence and argument with respect o the matters and issues involved, to cross-examine and to rebut
evidence. Reasonable notice of a hearing shall be sent prior to the hearing to all parties and their
named representative and shall include the date, time and place of the hearing. Tevelone; teveltwo
amt tevet three All_such hearings shall be held at a convenient placeaccessibletolocation selected
by the grievantSuperintendent and within regnlar working honrs. #Adtsuch hearmes sttt beheldon
State—Police premises—or oo other premises mutually agreeabic to the parties amd —withim
regularHearings may continue beyond normal working hours.
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Hearings may cortinue-beyond-normat-working hours if agreed-to by alt partres to the grievance:
Eevelfour hearings shall beatzrplace desigmated by the hearing exanmer-

6.2. The StatePolicellpon written request, the grievant or Superintendent shall produce prior
to such hearing any documents, not privileged which are relevant to the subject matter involved in
the pending grievance.

6.3. TheAt levels 3 or 4 the Superintendent or his or her designee or the hearing examiner shall
have the power to (1) administer oaths and affirmations, (2) subpoena witnesses, (3) regulate the
course of the hearing, (4) hold conferences for the settlement ofor simplification of the issues by
consent of the parties, (5) exclude immaterial, irrelevant or repetitious evidence, (6) sequester
witnesses, (7) restrict the number of advocates, and take any other action not inconsistent with the
provisions of this rule.

6.4. All the testimony and evidence at any level three or level four hearing shall be recorded by
mechanical means, and all recorded testimony and evidence at such hearing upon written request of

either party or the level 4 hearing examiner, shall be transcribed and certified by affidavit.

6.5. Formal rules of evidence shall not be applied, but parties shall be bound by the rules of
privilege recognized by law. No member shall be compelled to testify against himself or herself in
a grievance involving disciplinary action. The burden of proof shall rest with the Superintendent in
disciplinary matters.

6.6. Attrmatertals submitted—imaccordancewithrseciion threeof thistule; theThe mechanical
recording of all testimony and evidence or the transcription thereof, if any; the decision, and any
other materials considered in reaching the decision shall be made a part and shall constitute the
record of a grievance. The record shall be submitted to any level at which appeal has been made,
and the record shall be considered, but the development of such record shall not be limited thereby.

6.7. Every-decision pwsuantPrior to a hearimg shalt-be-orwritingamd shall-be-accompared
bythe decisions rendered af levels 3 or 4 any party may propose findings of fact and conclusions of
law: which shall be submitted in writing,

6.8. PriortotleEvery decision amy party may proposerendered af levels 3 or 4, pursuant to a
hearing, shall be in writing and shall be accompanied by findings of fact and conclusions of law.

§81-8-7. Enforcement and Reviewability; Costs; Good Faith.

7.1. The decision of the hearing examiner shall be final upon the parties and shall be enforceable
in circuit court. EitherpartyThe grievant or Superintendent may appeal to the circuit court of the
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county in which the grievance occurred on the grounds that the hearing examiner's decision (1) was
contrary to law or a lawfully adopted rule or written policy of the State Police, (2) exceeded the
hearing examiner's statutory authority, (3) was the result of fraud or deceit, (4) was clearly wrong
in view of the reliable, probative and substantial evidence on the whole record, or (5) was arbitrary
or capricious or characterized by abuse of discretion or clearly unwarranted exercise of discretion.
The appeal shall be filed in the circuit court of the county in which the grievance occurred within
thirty days of receipt of the hearing examiner's decision. The decision of the hearing examiner shall
not be stayed, automatically, upon the filing of an appeal, but a stay may be granted by the circuit
court upon separate motion .

7.2. The court's ruling shall be upon the entire record made before the hearing examiner, and the
court may hear oral arguments and require written briefs. The court may reverse, vacate or modify
the decision of the hearing examiner or may remand the grievance to the Superintendent for further
proceedings.

7.3. Both the State Police and member shall at all times act in good faith and make every
possible effort to resolve disputes at the lowest level of the grievance procedure. The hearing
examiner may make a determination of bad faith and in extreme instances allocate the cost of the
hearing to the party found to be acting in bad faith. Theatiocationrof costsshattbebasedomthe

§81-8-8. Allocation of Costs.

8.1. Any expenses incurred relative fo the grievance procedure at levels one through three shall
be borne by the party incurring such expenses.

8.2 A grievant has the right to use, free of charge, any State Police copy machine for the purpose
of copying grievance documents and the transcript of the employment grievance hearing.

§81-8-9. Mandamus Proceeding.

9.1. Should the State Police fail to comply with the provisions of this rule, it may be compelled
to do so by mandamus proceeding and shall be liable to any party prevailing against the State Police
for court costs and attorney fees, as determined and established by the court.

§81-8-10. Grievant's Right to Attorney's Fees and Costs.

10.1. If a member shall appeal to a circuit court an adverse decision of a hearing examiner
rendered in a grievance proceeding pursuant to provisions of this rule or is required to defend an
appeal and such member shall substantially prevail, the State Police shall be liable to such member
upon final judgment or order, for court costs and for reasonable attorney fees to be set by the court
for representing the member in all administrative hearings and before the circuit court and the
supreme court of appeals and shall be further liable to the member for any court reporter costs
incurred during any administrative hearings or court proceedings. In no event shall attorney's fees
be awarded in excess of a total of one thousand dollars for the administrative hearings and circuit
court proceedings nor an additional one thousand dollars for supreme court proceedings. The
requirements of this section shall not be construed to limit the grievant's right to recover reasonable
attorney's fees in a mandamus proceeding brought under section nine of this rule.




§81-8-11. Application of Rule.

11.1. This regutation mile applies to all grievances on or after the effective date of this rule. This
rule supersedes W. Va. Code §15-2-6(b).
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WEST VIRGINIA LEGISLATURE

Legislative Rule-Making Review Committee

State Capitol - Room MB-49
Charleston, West Virginia 25305
(304) 347-4840

-Senator: Mike Ross, Co-Chairman

. . Delegate: Mark Hunt, Co-Chairman

“Counsel: Debra A. Graham

January 12, 1988

Joseph A. Alfizer, Associate Counsel
Rita Parley, Associate Counsel
Audrey R. Ross, Admin. Assistant

NOTICE OF ACTION TAKEN BY [ EGISLATIVE RULE-MAKING REVIEW COMMITTFE

TO:

TO:

FROM:

Ken Hechler, Secretary of State, State Register

Frst. Sgt.S. W. Cogar

West Virginia State Police
725 Jefferson Road

South Charleston, Wv 25309

Legislative Rule-Making Review Committee

The Legislative Rule-Making Review Committee recommends that the West Virginia Legislature:

1.

Authorize the agency to promulgate the Legislative Rule
(a) as originally filed
(b) as modified by the agency

Authorize the agency to promulgate part of the Legislative rule;
a statement of reasons for such recommendation is attached.

Authorize the agency to promulgate the Legisiative rule with
certain amendments; amendments and a statement of reasons
for such recommendation is attached.

Authorize the agency to promulgate the Legislative rule as
modified with ceriain amendments; amendments and a
staiement of reasons for such recommendation is attached.

Recommends that the rule be withdrawn; a statement of
reasons for such recommendation is attached.

Nzl

Pursuant to Code 29A-3-11(c), this notice has been filed in the State Register and with the agency
proposing the rule.




