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West Virginia State Police
Title 81
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Summary of Proposed Rule
The proposed rule is intended to provide a procedure for the equitable and
consistent resolution of employment grievances raised by the West Virginia State Police

non-probationary members.




West Virginia State Police
Title 81
Series 8

Circumstances Requiring Amendments to the Rule
The following circumstances led to the proposed amendments to §81-8-1 et seq.:

1.) The current rule defines the word "days" as "calender days." This definition
places unreasonable time restrictions on the parties invelved in the grievance process. In
order to give the parties 2 more reasonable time allotiment, the proposed rule defines
"days" as "working days exclusive of Saturday, Sunday or official holidays."

2.) The current rule permits a grievant to be represented by a lawyer, him/herseif,
or a member of the trade or professional organization that has the largest number of
members of the State Police within its membership. This limits a grievant's choice as to
whom he/she can be represented by. The proposed rule allows a grievant to be represented
by anyone of his/her choosing.

3.) The current rule limits conferences or correspondence with a hearing examiner
regarding the merits of the grievance to instances only when all parties to the grievance are
present. This limits the free flow of information by requiring all parties to be present. The
proposed rule broadens this provision to allow these conferences after the notification of all
parties.

4.) The current rule makes the Professional Standards Section responsible for
grievances. The proposed rule places this responsibility with a grievance coordinator,
thereby giving the Superintendent latitude to designate an individual, other than someone
from the Professional Standards Section, to coordinate grievances.

5.) Under the current rule the Superintendent can only appeal a level four decision.
This is obviously unfair since the grievant can appeal at any level. The proposed rule gives
the Superintendent the same appeal rights as the grievant.

6.) The current rule does not make the grievant responsible for the
Superintendent's costs in circuit court when the grievant loses. This is unfair since the
Superintendent bears the grievant's costs at circuit court when the Superintendent loses.
The proposed rule resolves this unfairness by making the loser pay the winner's costs at
circuit court.

7.) The current rule states that if the State Police fails to comply with any provisions
of the rule, it may be compelled to do so by mandamus proceeding. This language is
unnecessary since the State Police will obviously be required to obey any order(s) of the
court. The proposed ruale reflects this change.




8.) The current rule limits the circumstances under which a member may grieve
promotions decisions under this rule. Furtber, proposed amendments to CSR §81-3-1 et
seq. (WVSP CAREER PROGRESSION SYSTEM) eliminate the special career progression
system's appeal board. Therefore, the proposed gives members the right to appeal any
alleged adverse decision concerning their eligibility for promotion or reclassification within
any sub-system of the career progression system under this rule.

9.) The current rule requires the State Police, prior to the hearing, to produce any
documents, not privileged which are relevant te the subject matter. As this reads, the State
Police must produce these documents even though said documents have not been requested
by the grievant. This open document production requirement places an undue burden
upon the State Police. Therefore, the proposed rule requires the grievant to complete a
written request for any such documents.

10.) The current rule requires all recorded testimony and evidence at a level three
hearing to be transcribed and certified by affidavit. This places an unnecessary cost
burden upon the agency. Therefore, the proposed rule eliminates this requirement.

11.) The current rule requires level one, two, and three hearings to be held at
convenient place accessibleto the grievant. Further, the location of Ievel four hearings is
determined by the hearing examiner. This places an unnecessary burden upon the agency
since most grievances involve witnesses from State Police headquarters. Additionally, there
is only one department attorney authorized to represent the agency in grievance matters,
by allowing the member or hearing examiner to select the hearing location, the department
attorney would be required to travel unnecessarily throughout the state. Therefore, the
proposed rule gives the agency the power to select the hearing location at all levels.




AFPPENDIX B

FISCAL NOTE FOR PROPOSED RULES

Rule Title: WEST VIRGINIA STATE POLICE GRIEVANCE PROCEDURE
Typé of Rule: _ X Legislative ____Interpietive ___ Procedural
Agency "WEST VIRGINIA STATE POLICE

Address 725 Jefferson St.

S. Charleston., WY 25309-1698

1. Effect of Proposed Rule

ESTIMATED TOTAL $_ oo
COST

PERSONAL SERVICES
CURRENT EXPENSE

REPAIRS &
ALTERNATIONS

EQUIPMENT

OTEER ﬂ

2. Explanation of above estimates:

The propsed rules will have only nominal costs (if any at
all) associated with them. Therefore, we have indicated that
the proposed rules result in no costs to our agency.

3. Objectives of these rules:

To provide a procedure for the equitable and consistent resolution
of employment gfievances rajsed by West Virginia State Police
non-probationary members.




Rule Title: WEST VIRIGNIA STATE POLICE GRIEVANCF PROCEDURE

4. Explénation of QOverall Economic Impact of Proposed Rule.

A. Economic Impact cn State Government.

NONE

B. Economic Impact on Political Subdivisions; Specific
Industries; Specific groups of Citizens.
NONE

c. Economic Impact on Citizens/Public at Large.
NONE

Date: . L7, (997

Signatu of Ageniz;§§a2£2§;2;yhor1zed Reprensentative
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WEST VIRGINIA STATE POLICE GRIEVANCE PROCEDURE

§81-8-1. General.

1.1. Scope. -- This rule governs and specifies a grievance procedure for sworn members of the
State Police.

1.2. Authority. -- W. Va. Code §15-2-6(a).

1.3. Filing Date. —

1.4, Effective Date. --

1.5. Supersedes W. Va. Code §15-2-6(b).
§81-8-2. Purpose.

2.1. The purpose of this rule is to provide a procedure for the equitable and consistent resolution
of employment grievances raised by West Virginia State Police non-probationary members.

§81-8-3. Definitions.

3.1. For the purpose of this rule:

3.1.1. "Days" means valemdarworking days exclusive of Saturday, Sunday or official

3.1.2. "Discrimination” means any difference in the treatment of members unless such
differences are related to the actual job responsibilities of the members or agreed to in writing by the
members.

3.1.3. “Employee organization' mearns thetrade or professional organization which iras the
largestmomber of rembers of the-State- Police withinrits rermberstip:

"Fayoritism” means unfair treatment of a member as demonstrated by preferential,
exceptional or advantageons treatment of another or other members.

3.1.4. "Favoritisom means unfair treatment of @ member s demonstrated by preferentiat,




pension matter or other issue relatmg to public employees insurance, retirement, or any other matter
in which the authority to act is not vested with the State Police shall not be the subject of any
grievance filed under this policy and procedure. Management reserves the exclusive right to manage

the affairs and operauons of the State Police. kccordmgiy—cmnpfmtrmrt‘grreva’o’fwunderﬂns

3.1.6. "Grievance Evaluator" means that individual authorized to render a decision on a
grievance under procedural levels one, two and three as set out in section four.

3.1.7. "Grievant" means any member or group of named members filing a grievance as
defined in subsection (3.1.5) of this section.

3.1.8. "Harassment" means repeated or continual disturbance, irritation or annoyance of a
member which would be contrary to the demeanor expected by law, policy and profession.

3.1.9. "Hearing examiner" means individuals employed by the State Police in accordance
with section five of this rule.

3.1.10. "Immediate supervisor" means that person next in the chain of command of the
grievant possessing a degree of administrative authority and designated as such.

3.1.11. "Member" means any non-probationary sworn member employed by the State Police.

3.1.12. "Representative” means thetradeany person or professionai-organizatiorwhich
haspersons designated by the largest mumberof members—of—the—State—Police—within—its
mernbersmpgnﬂam_to__zepresent him_or her in the processing of a grievance through this procedure,

3.1.13. "Reprisal" means retaliation by the Superintendent or his or her designee toward a
grievant, witness, representative or any other participant in the grievance procedure either for an
alleged injury itself or any lawful attempt to redress it.




3.1.14. "Superintendent" is the executive officer-in-charge and chief administrator of the
State Police.

§81-8-4. Grievance Procedure Generally.

4.1. A grievance must be filed within the times specified in section four of this rule and shall
be processed as rapidly as possible. The number of days indicated at each level specified in section
four of this rule shall be considered as the maximum number of days allowed and, if a decision is
not rendered at any level within the prescribed time limits, the grievant may appeal to the next level:
Provided, That the specified time limits shall be extended whenever a grievant is not working
because of accident, sickness, death in the ingmediate family or other cause necessitating the grievant

to take personal leave from his or her employment, or hy agreement of all parties.

provisions of thissubsectiom. The grievant may file the grievance at the level vested with authority
to grant the requested relief if each lower administrative level agrees in writing thereto. In the event
a grievance is filed at a higher level, the State Police shall provide copies to each lower
administrative level.

4.3. A member may withdraw a grievance at any time by notice, in writing, to the level wherein

the grievance is then current. The grievarce nmy ot~ beTeinstated by thegrievant wniess
mﬂammmﬁemvmmmmmm
If more than one member is named as grievant in a particular grievance, the withdrawal of one
member shall not prejudice the rights of any other member named in the grievance. In the event a
grievance is withdrawn or 2 member withdraws from a grievance, the Superintendent or his or her
designee shall notify in writing each lower administrative level.

45-4.4. Grievances may be consolidated at any level by agreement of all parties.

#64.5. A gnevant may be represented by alrenrpioyeem'gmnzatrmrrepresentmve—as-deﬁned‘
mof the grievanceany

person or persons designated by the grievant. At the request of the grievant, such person or persons
may be present, starting at levellevels three and four of the procedure: Provided, Thatthat at
fevellevels one and two of such grievance, as set forth in section 5.1 of this rule, a grievant may have
no such representative. Employer may, likewise, only be represented at levellevels three and four.

4774.6. If a grievance is filed which cannot be resolved within the time limits set forth in section
four of this rule prior to the end of the grievant's employment term, the time limit set forth in said
section shall be reduced as agreed to in writing by both parties so that the grievance procedure may
be concluded within ten days following the end of the employment term or an otherwise reasonable
time.

4:84.7. No reprisals of any kind shall be taken by the Superintendent or his or her designee

against any interested party, or any other participant in the grievance procedure by reason of such
participation. A reprisal constitutes a grievance, and any person held to be responsible for reprisal
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action shall be subject to disciplinary actionforimsubordination.

#4-94.8. DPecisionmsWritten decisions rendered at all levels of the grievance procedure shall be
dated, shall beirwritimg-settimgset forth the decision or decisions and the reasons therefor, and shall
be transmitted to the grievant and any representative atlevels 3 or 4 named in the grievance within

the time prescnbed—wrﬂrﬂfvexceptmn‘ofﬂ[e"verbai—tevei‘ofstep—mre

#10—Once a grievance has been filed, supportive or corroborative evidence may be presented
at any conference or hearing conducted pursuant to the provisions of this rule. Whether evidence
substantially alters the original grievance and renders it a different grievance is within the discretion
of the grievance evaluator at the level wherein the new evidence is presented. If the grievance
evaluator rules that the evidence renders it a different grievance, the party offering the evidence may
withdraw same, the parties may consent to such evidence, or the grievance evaluator may decide to
hear the evidence or rule that the grievant must file a new grievance. The time limitation for filing
the new grievance shall be measured from the date of such ruling.

4.10. Any change in the relief sought by the grievant shall be consented to by all parties or may
be granted at level four within the discretion of the hearing examiner.

4.11. Forms for filing grievances, giving notice, taking appeals, making reports and
recommendations, and all other necessary documents shall be made available by the immediate
supervisor to any member upon request. Such forms shall include information as prescribed by the
Superintendent. The grievant shall have access to State Police equipment for purposes of preparing
grievance documents subject to the reasonable rules of the employer governing the use of such
equipment.

#134.12. Notwithstanding the provisions of W. Va. Code §6-9A-3, or any other provision
relating to open proceedings, all conferences and hearings pursuant to this rule shall be conducted
in private except that, upon the grievant's request, conferences and hearings at levels two and three
shall be open to employees of the grievant's immediate office or work area. Within the discretion
of the hearing examiner, conferences and hearings may be public at level four.

4.14. Nopersorrshaticonferorcorrespomd witha hearing exanmimer regarding the-meritsof the
prievance uniess all parties to the grievance are present:

#4.15—Grievances shall be processed during regular working hours. Attempts shall be made to

process the grievance in a manner which does not interfere with the normal operation of the State
Police.

#164.15. The grievant or the member selected by a grievant to represent him or her in the
processing of a grievance through this procedure, or both, shall be granted necessary time off during
working hours for the grievance procedure without loss of pay and without charge to annual or
compensatory leave credits. In addition to actual time spent in grievance conferences and hearings,
the grievant or the grievant's representative, or both, shall be granted time off during working hours,
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not to exceed four hours per grievance, for the preparation of such grievance without loss of pay and
without charge to annual or compensatory leave credits. However, it shall be understood by all
parties that the first responsibility of any member is the work assigned by the State Police to the
member. Grievance preparation and representation activities by a member shall not seriously affect
the overall productivity of the member. Members and other employees submitting complaints or
grievances, who are involved in complaint and grievance investigations, and who are participating
in complaint and grievance meetings and proceedings may do so during working hours without loss
of pay and without charge to accumulated leave, after requesting permission from their immediate
supervisor to do so, which penmission shall not be unreasonably withheld.

417 4.16. The aggrieved member, the State Police and representatives of both shall have the
right to call, examine and cross-examine witnesses who are employees of the State Police against
which the grievance is lodged and who have knowledge of the facts at issue.

4:18-4.17. Both parties may produce witnesses other than employees of the State Police against
which the grievance is lodged, and such witnesses shall be subject to examination and cross- -
examination.

4:19—4.18. Should the Superintendent or his or her designee cause a conference or hearing to
be postponed without adequate notice to members and/or other employees who are scheduled to
appear during their normal work day, they will not suffer any loss in pay for work time lost.

4:204.19. Any grievance evaluator may be excused from participation in the grievance process
for reasonable cause, including, but not limited to, conflict of interest or incapacitation, and in such
case the grievance evaluator at the next higher level shall designate an alternative grievance
evaluator if such is deemed reasconable and necessary.

#.22°1— The State Police Professionat—Standards—Unit-fhereimafter the Bmit"}shatt-be
responsibie fortiecoordimationof grievance procedures:Procedures:

191 1. The State Poli . i hatll ble for finati :
grievance procedures. Such coordination shall include the training of supervisors in grievance
procedures, providing notification to the Superintendent of filed grievances and their progression

and other grievance management functions as required to ensure administrative compliance with this
rule.

4722:24.21.2. The Unitgrievance coordinator shall maintain and control finalized grievance
records within the security of its files and will take necessary precautions to ensure controlled access
to sensitive grievance records and documents.




#2234.21.3. "ﬂwﬁmhﬁmmmmmmmm
mmmmmmammmm
STIIEVAICES.

429=F First level supervisors receiving a grievance form shall acknowledge receipt by
noting the time, date and name of the person receiving the grievance and shall immediately forward
a copy of the grievance to the Unit.

#:22:54.21.4. The supervisor responsible for administering the grievance procedure at each
level shall furnish the original grievance form and the original copy of the written decision to the
member and will forward a copy of the grievance form and decision to the Umitgrievance
coordinator. The supervisor administering the grievance procedure shall NOT retain a record of the
grievance or the decision.

§81-8-5. Procedural Levels and Procedure at Each Level.

5.1. Level one.

5.1.1. The member shall identify the grievance verbally to the immediate supervisor in an
informal meeting within fourteen calendardays after the event or action or the discovery of the event
or action which is the basis for the grievance.

5.1.2. The immediate supervisor shall give a verbal response to the member within seven
days following the meeting.




5.1.3. If aresolution is not reached at this point, the member shall submit to the immediate
supervisor on a prescribed form the pature of the grievance and the specific relief requested within
seven days following the date of receipt of the verbal response.

5.1.4. The supervisor, in turn, shall give written response on a prescribed form within seven
days of receipt of the prescribed form.

5.2. Level two.

5.2.1. Within seven days of recetving the written decision of the immediate supervisor; the
grievant or Superintendent may file a written appeal to the appropriate State Police supervisor. The
supervisor shall hold a conference within seven days of the receipt of the appeal and issue a written
decision upon the appeal within seven days of the conference.

5.3. Level three.

5.3.1. Within seven days of receiving the decision of the appropriate State Police supervisor;
the grievant or Superintendent may file a written appeal of the decision with the Superintendent.
The Superintendent or his or her designee shall hold a hearing in accordance with section 6.1 of this
rule within ten days of receiving the appeal. The Superintendent or his or her designee shall issue
a written decision affirming, modifying or reversing the level two decision within seven days of such
hearing.

5.4. Level four.

5.4.1. If the grievant is not satisfied with the action taken by the Sapermtendent ortos orter
designeegrievance evaluator, within fourteen days of receiving the written decision; the grievant the

gncxa.nI_OLSnpﬂnntendcnI may request, in wntmg, on a form furnished by the State Police, that the
grievance be submitted to a hearing examiner. Within seven days after receipt of the notice of

appeal from the grievant, the Superintendent or his or her designee shall mail to the grievant a strike
list of names of hearing examiners who have been selected pursuant to procedures adopted by the
State Police, all of whom shall be attorneys licensed to practice in West Virginia. The hearing shall
be conducted in accordance with section six of this rule within thirty days following the request.
The hearing may be held w1th1n sixty days followmg the request, or within such tlme as 1s mutually
agreed upon by the parties; T
mecessity forsuchdelay.

2 >

5.4.2 Within thirty days following the hearing, the hearing examiner shall render a decision
in writing to all parties setting forth findings and conclusions on the issues submitted. Subject to the
provisions of section seven of this rule, the decision of the hearing examiner shall be final upon the
parties and shall be enforceable in circuit court.

5.5. Expedited grievance process.

5.5.1. A member may grieve a final action of the Superintendent involving a dismissal,
demotion, transfer, or suspension exceeding twenty days directly to the hearing examiner. The
expedited grievance shall be in writing and must be filed within ten days of the date of the final
action by the Superintendent.




§81-8-6. Hearings Generally.

6.1. The Superintendent or his or her designee acting as a grievance evaluator or the hearing
examiner shall conduct all hearings in an impartial manner and shall ensure that all parties are
accorded procedural and substantive due process. All parties shall have an opportunity to present
evidence and argument with respect to the matters and issues involved, to cross-examine and to rebut
evidence. Reasonable notice of a hearing shall be sent prior to the hearing to all parties and their
named representative and shall include the date, time and place of the hearing, TeveloneTeveltwo
amd-tevelthree All such hearings shall be held at a convenient place accessible tolocation selected

by the grievantSuperintendent and within regular working hours. ?ﬂi‘such—hemngs-shaﬂ-be-hetd-on
State—Potice —preniisesor O otter prenuses muwtuatty agresable—tothepartie
regutarHearings may continue heyvond normal working hours.

6.2. The StatePolicelpon written request, the grievant or Superintendent shall produce prior
to such hearing any documents, not privileged which are relevant to the subject matter involved in
the pending grievance.

1 . — : . e g . i tris o herdesi  order
wreceive thesedocmments:

6.3. TheAtlevels 3 or 4 the Superintendent or his or her designee or the hearing examiner shall
have the power to (1) administer oaths and affirmations, (2) subpoena witnesses, (3) regulate the
course of the hearing, (4) hold conferences for the settlement ofor simplification of the issues by
consent of the parties, (5) exclude immaterial, irrelevant or repetitious evidence, (6) sequester
witnesses, (7) restrict the numnber of advocates, and take any other action not inconsistent with the
provisions of this rule.

6.4. All the testimony and evidence at any level three or level four heaning shall be recorded by
mechanical means, and all recorded testimony and evidence at any level four hearingsuch-hrearing
shall be transcribed and certified by affidavit.

The Superintendent shall-beresponsible-for promptiy providimgacopy of thecertifted transcript
vf-zlevel three hearimg-to-anyparty tothat-hrearing -whoretquests-such-transcript:—The hearing
examiner may alsorequestaod-beprovided atransceriptupormappeattolevel-fouramd-atiocate the
costs—therefor as prescribed 1 section eight of thisyute—The Supermterdent shatt-beresponsible
forpromptiy providing acopy of thecertifiedtranscript of a tevel- four rearimg toany party tothat
hearing-whorequests-suchtranscript:

6.5. Formal rules of evidence shall not be applied, but parties shall be bound by the rules of
privilege recognized by law. No member shall be compelled to testify against himself or herself in

a grievance involving disciplinary action. The burden of proof shall rest with the Superintendent in
disciplinary matters.

6.6, Adlmatermals submittedimraccordance withsectior threeof thisTule;theThe mechanical
recording of all testimony and evidence or the transcription thereof, if any; the decision, and any
other materials considered in reaching the decision shall be made a part and shall constitute the
record of a grievance. The record shall be submitted to any level at which appeal has been made,
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and the record shall be considered, but the development of such record shall not be limited thereby.

6.7. Every decisionpurscantPrior to & hearing shait-be i writingand-shail-be-accompanied
bythe decisions rendered at levels 3 or 4 any party may propose findings of fact and conclusions of

Jaw.

6.8. PrivrtotieEvery. decision any party may proposerendered at levels 3 or 4, pursuant to a
hearing,. shall be in writing and shall be accompanied by findings of fact and conclusions of law.

§81-8-7. Enforcement and Reviewability; Costs; Good Faith,

7.1. The decision of the hearing examiner shall be final upon the parties and shall be enforceable
in circuit court. EitherpartyThe grievant or Superintendent may appeal to the circuit court of the
county in which the grievance occurred on the grounds that the hearing examiner's decision (1) was
contrary to law or a lawfully adopted nile or written policy of the State Police, (2) exceeded the
hearing examiner's statutory authority, (3) was the result of fraud or deceit, (4) was clearly wrong
in view of the reliable, probative and substantial evidence on the whole record, or (5) was arbitrary
or capricious or characterized by abuse of discretion or clearly unwarranted exercise of discretion.
The appeal shall be filed in the circuit court of the county in which the grievance occurred within
thirty days of receipt of the hearing examiner's decision. The decision of the hearing examiner shall
not be stayed, automatically, upon the filing of an appeal, but a stay may be granted by the circuit
court upon separate motion .

7.2. The court's ruling shall be upon the entire record made before the hearing examiner, and the
court may hear oral arguments and require written briefs. The court may reverse, vacate or modify
the decision of the hearing examiner or may remand the grievance to the Superintendent for further
proceedings.

7.3. Both the State Police and member shall at all times act in good faith and make every
possible effort to resolve disputes at the lowest level of the grievance procedure. The hearing
examiner may make a determination of bad faith and in extreme instances allocate the cost of the
hearing to the party found to be acting in bad faith. The alivcationrof costssirattbe based-onthe

retativeability of the party topay the costs:
§81-8-8. Allocation of Costs.

8.1. Any expenses incurred relative to the grievance procedure at levels one through three shall
be bomne by the party incurring such. expenses.

8.2 A grievant has the right to use, free of charge, any State Police copy machine for the purpose
of copying grievance documents and the transcript of the employment grievance hearing.

9-1—Should the State Potice fail tocompty with the provisions of this Tule; it may becompetied

todoso by rrandanmus proceeding ad statt-be ltable toany party prevailing agaimst the-State Police
forcourtcostsand attorney fees; asdetermined amd estabiisthed by thecowt:




§81-8-109. Grievant's Right to Attorney's Fees and Costs.

169.1. If amemberthe grievant or Superintendent shall appeal to a circuit court an adverse

decision of a hearing examiner rendered in a grievance proceeding pursuant to provisions of this rule
or is required to defend an appeal and such memberparty shall substantially prevail, the State Potice

shatlbetiabletosuchmembergrievant or Superintendent may be liable to the prevailing party upon
final judgment or order, for any court reporter's costs incurred during any administrative hearings

or court proceedmgs and for court costs Lﬁths_pmyamng_paﬂps_ﬂmgnﬂanl,_the_&lpcmﬁendem

shall attomey S fees be awarded in excess of a total of one thousand dollars for the administrative
hearings and circuit court proceedmgs nor an additional one thousand dollars for supreme court

§81-8-110. Application of Rule.

110.1. This regulation applies to all grievances on or after the effective date of this rule. This
rule supersedes W. Va. Code §15-2-6(b).
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