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QUESTIONNAIRE

(Please include a copy of this form with each filing of your rule: Notice of Public Hearing or Comment Period; Proposed
Rule, and if needed, Emergency and Modified Rule.)

DATE: August 24, 2004

TO: LEGISLATIVE RULE-MAKING REVIEW COMMITTEE

FROMZ(Agency Name, Address & Phone No )WF‘Qf Vil‘ginia State Palice
725 Jefferson Road
South Charleston, WV 25309

Captain David W. Skeen - 746-2193

LEGISLATIVE RULE TITLE: West Virginia-State Police Grievance Procedure —

L. Authorizing statute(s) citation — 15-2-6(a)

2. a.  Date filed in State Register with Notice of Hearing or Public Comment Period:

July 23, 2004

b.  What other notice, including advertising, did you give of the hearing?

None.

¢.  Date of Public Hearing(s) or Public Comment Period ended:

August 23, 2004

d.  Attachlist of persons who appeared at hearing, comments received, amendments, reasons
for amendments.

Attached No comments received X




e.  Date you filed in State Register the agency approved proposed Legislative Rule following
public hearing; (be exact)

August 24, 2004

f  Name, title, address and phone/fax/e-mail numbers of agency person(s) to receive
all written correspondence regarding this rule: (Please type)

Captain David W, Skeen

Planning & Research Section

West Virginia State Police

725 Jefferson Road
South Charleston, WV 25309 PH: 746-2193 FAX: 746-2281

g IF DIFFERENT FROM ITEM ¢f’, please give Name, title, address and phone
number(s) of agency person(s) who wrote and/or has responsibility for the contents of this
rule: (Please type)

3. If the statute under which you promulgated the submitted rules requires certain findings and
determinations to be made as a condition precedent to their promulgation:

a.  Give the date upon which you filed in the State Register a notice of the time and place

of a hearing for the taking of evidence and a general description of the issues to be
decided.

NAA




Date of hearing or comment period:

N/A

On what date did you file in the State Register the findings and determinations required
together with the reasons therefor?

N/A

Attach findings and determinations and reasons:

Attached /A




West Virginia State Police
Title 81
Series 8

Summary of Proposed Rule

This rule provides for the equitable and consistent resolution of employment grievances
raised by non-probationary members of the West Virginia State Police by establishing procedures
for the filing and processing of member grievances. This rule details the responsibilities and rights
of both the grievant and the Department throughout the grievance process. This rule, as proposed,
changes the current grievance system as follows: The first two levels in the grievance process are
eliminated, the third level has been changed to a mediation conference and matters proceeding
beyond the conference will be heard by a board comprised of members of the State Police. Stringent
timelines have also been established in this rule.




West Virginia State Police
Title 81
Series 8

Circumstances Requiring Filing of Rule

In order to improve the grievance process for members, while ensuring equitable and
consistent resolution of grievances, this rule has been modified in order to streamline the grievance
process and allow the resolution of grievances in a more timely manner.




APPENDIX B

FISCAL NOTE FOR PROPOSED RULES

Rule Title: West Virginia State Police Grievance Procedure
Type of Rule: X Iegislative Interpretive Procedural
Agency: West Virginia State Police
Address: 125 Jefferson Road
South Charleston, WV 25309
Capt. David W. Skeen - 746-2193
‘ 1. Effect of Proposed rule:
ANNUAL FISCAL YEAR
INCREASE DECREASE CURRENT NEXT THEREAFTER
ESTIMATED TOTAL 0 0- 0. -0- 0
COST
PERSONAL SERVICES -0- -0- -0- -0- -0-
CURRENT EXPENSE -0- -0- -0- -0- -0-
REPAIRS & 0- -0- 0- -0- -0-
ALTERATIONS
EQUIPMENT -0- -0~ -0- -0- -0-
OTHER -0- -0- -0- -0- .0-

2. Explanation of Above Estimates:

There are no additional costs associated with the proposed rule changes. Funding for the
grievance procedure is already included within the agency budget.

3. Objectives of These Rules:

Establishes consistent and equitabie procedures for the resolution of member
grievances.




Rule Title: West Virginia State Police Grievance Procedure

4. Explanation of Overall Economic Impact of Proposed Rule:
A. Economic Impact on State Government:

None.

B. Economic Impact on Political Subdivisions; Specific Industries; Specific Groups of
Citizens:

None.

C. Economic Impact on Citizens/Public at Large.

None.

Signature of Agency Head or Authorized Representative:

i) dL ey e s




TITLE 81

81CSR8

FILED

LEGISLATIVE RULE

WEST VIRGINIA STATE POLICE

SERIES 8
WEST VIRGINIA STATE POLICE GRIEVANCE PROCEIﬂ?ﬁEE WES

§81-8-1. General,

1.1. Scope. -- This rule governs and
specifies a grievance procedure for sworn
members of the State Police.

1.2. Authority. -- W. Va. Code §15-2-6(a).

1.3. Filing Date, -- May241998:

1.4. Effective Date. -- June15-1998.

1.5. Supersedes W. Va. Code §15-2-6(b).
§81-8-2. Purpose.

2.1. The purpose of this rule is to provide a
procedure for the equitable and consistent
resolution of employment grievances raised by
members of the West Virginia State Police rrom=

probationary-members who have completed the
post-cadet probationary period.

§81-8-3. Definitions.
3.1. For the purpose of this rule:

3.1.1. "Days" means working calender
days ex inclusive of Saturday, Sunday eor and
official holidays.

2000 AUG 2u A 1= 40
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3.1.4 2. "Grievance" means any claim by
one or more affected State Police members
alleging a violation, a misapplication or a
misinterpretation of the statutes, written policies,
rules, regulations or written agreements under
which such members work in accordance with the
provisions set forth in section four of this rule.

3.1.7 3. "Grievant" means any member or
group of named members filing a grievance as
defined in subsection (3.1.5 2) of this section.

3.1.4. “Grievance Board” means those

members selected and authorized, pursuant to
section five of this rule, to hear and render a
decision on a grievance of another member of the

State Police in accordance with the provisions of
this rule.

3.1.8 5. "Harassment" means repeated or
continual disturbance, irritation or annoyance of
a member which would be contrary to the
demeanor expected by law, policy and profession.
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3.1.16 6. "Immediate supervisor" means
that person next in the chain of command of the
grievant possessing a degree of administrative
authority and designated as such.

3.1 7. "Member" means any non-
probationary sworn member employed by the State
Police.

3.1.12 8. "Representative" means any
persomror-persons retired or active member of the
Department, who is not an attorney, designated by
the grievant to represent him or her in the
processing of a grievance through this procedure.;
or—botir

3.1.13 9. "Reprisal" means retaliation by
the Superintendent or his or her designee toward a
grievant, witness, representative or any other
participant in the grievance procedure either for an
alleged injury itself or any lawful attempt to
redress it.

3.1.+4 10.  "Superintendent" is the
executive officer-in-charge and chiefadministrator
of the State Police.

§81-8-4. Grievance Procedure Generally.

4.1. A grievance must be filed within the times
specified in section four of this rule and shall be
processed as rapidly as possible. The number of
days indicated at each level specified in section
four of this rule shall be considered as the
maximum number of days allowed. and;—if-a

dectstomrtsnot-rendered-at-any—tevel-within—the
Hoed-time-Hmits—t . ]

the-mexttevel: Provided, That the specified time
limits shall be extended whenever a grievant is not
working because of accident, sickness, death in the
immediate family or other verifiable, emergency
cause necessitating the grievant to take personal
leave from his or her employment. ;or—by

i In such instances, the

time shall be tolled until the member returns to

duty.

4.2. Grievances shall be heard in the order
they are filed, provided that extensions of time as
provided in this rule may alter the order of
gricvances. A grievant may contact the Director
of Professional Standards and obtain the number
of grievances that are scheduled ahead of the

grievant’s case.

43, Failure of the Department to comply with
the time lines get forth in this rule shall resultin a
default judgement in favor of the grievant,
provided no default judgement shall be granted
when:

4. The time limit is due to the grievant’s
inability to appear for reasons set forth in section

4.1 of this rule.

b. Events or emergency situations that are
beyond_the control of the Department which
demand the utilization of resources to an extent
that such hearing can not reasonably be held
during that time. Such situations shall include but
are not limited to; flood_details, riots. special
event details. natural or man-made disasters,
required federal or circuit court appearances by

the grievant and/or a grievance board member that

prevents the attendance of a scheduled grievance
hearing. In such instances the time shall be tolled

until the resolution of normal Department

operations and/or the availability of the members,

or

¢. A Grievance Board Hearing can not be
held within the specified time due to expedited
grievance hearings or other Grievance Board
Hearings which have already been scheduled.
The Department shall not be required to conduct
more than three (3) Grievance Board Hearings in

any calendar month,

d. A continuance is granted by the

Grievance Board under the provisions of section
6.2 or 6.13 of this rule.

4.4. Grievances can be filed by members
regarding the following matters:

a. Disciplinary actions, including:




81CSRS

dismissals (whether resulting from
formal discipline or

unsatisfactory job performance),

demotions, suspensions. letters of
reprimand or counseling.

b. The violation or improper application
of policies, procedures, rules,
regulations or statutes.

c. Permanent involuntary transfers.

d. Acts of reprisal as a result of the use

of the grievance procedure or of
participation in the grievance of
another emplovee.

e, Acts of harassment as defined in
section 3.1.5.0f this rule.

4.5. Management reserves the exclusive right
to _manage the affairs and operations of the

Department. Accordingly, the following complaints
are not grieveable:

a. Establishment, elimination or revision

of job classifications or revision of organizational
structure.

b. The contents of established policies.
procedures, rules, regulations or statutes.

¢. The measurement and assessment
of work activity through a performance appraisal
except in instances where the member can show
that the evaluation was arbitrary or capricious.

d. Failure to be promoted except

where the employee can__show _established

promotional policies or procedures were not
followed or properly applied.

e. Any pension matter or other issue
relating to public emplovees insurance, retirement,

or any other matter in which the authority to act is
not vested with the State Police.

4.2 6. If the Superintendent or his or her de-
signee or the grievant intends to assert the
application of any federal statute, administrative

rule, federal regulation or written agreement or
submits any written response to the filed
grievance at any level, the citation thereof shall
be forwarded to the grievant and any
representative of the grievant named in the filed
grievance or the Superintendent, Any documents
submitted and the grievant's response thereto, if
any, shall become part of the record. Failure to
assert such statute, policy, rule, regulation or
written agreement at any level shall not prevent
the subsequent submission thereof in accordance
with the provisions of this subsection.

4.4 7. A member may withdraw a grievance
at any time by notice, in writing, to-the-tevet
wherenmrthe—grievance—ts—then—current:__to the
Director of Professional Standards. If more than
one member is named as grievant in a particular
grievance, the withdrawal of one member shall
not prejudice the rights of any other member
named in the grievance. intheeventa-gricvance
—rithd : g ;

. , ) .
BrIevanc permt "
] g e tovel. > g

4.5 8. Grievances may be consolidated at any
level by agreement of all parties. In the event a
member has multiple related grievances, all such
grievances shall be heard by the same grievance
Board,

469. A grievant may berepresented-by-any

of—this rute;—a—grievant—may—thave—mo—such
representative—Employer-may;tkewise;onty-be
represented-at-tevels-threeamd-four: designate a
representative to represent him or her before the
Grievance Board. The representative must

 cachoont , Corthoinscotion 5.1
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comply with the requirements of section 3.1.8 of
this rule. While a member may be selected to
represent a grievant, nothing in this rule shall
require any member to represent another member
In a gricvance hearing. The Department shall be

represented before the Grievance Board by the
Deputy Superintendent or another member of the
Senior Staff designated by the Superintendent.

Nothing in this rule shall prevent the grievant or
Department from securing assistance for case

preparation, advice or strategy from legal counsel
or any other source either party so chooses. Legal
counsel for the grievant and/or Department may be
present during any hearing before a Grievance
Board for the purpose of providing advice or
strategy but such counsel shall not represent the
grievant or Department during such hearing.

4.8 10. No reprisals of any kind shall be taken
by the Superintendent or his or her designee
against any interested party, or any other
participant in the grievance procedure by reason of
such participation. A reprisal constitutes a
grievance, and any person held to be responsible
for reprisal action shall be subject to disciplinary
action.

4.9 11. Written decisions rendered at all levels
of the grievance procedure shall be dated, shall set
forth the decision or decisions and the reasons
therefor, and shall be transmitted to the grievant
and any representative attevels3or#4 named in the
grievance within the time prescribed.

416 12. Once a grievance has been filed,
supportive or corroborative evidence may be
presented at any conference or hearing conducted
pursuant to the provisions of this rule. Whether
evidence substantially alters the original grievance
and renders it a different grievance is within the
discretion of the Grievance Board -evatuatorattic

tevetwhereinrthe-mew—evidence-tspresented: If
the Grievance Board evaltuator rules that the

evidence renders it a different grievance, the party
offering the evidence may withdraw same, the
parties may consent to such evidence, or the
Grievance Board-evaluator may decide to hear the
evidence or rule that the grievant must file a new
grievance. The time limitation for filing the new
grievance shall be measured from the date of such
ruling.

4.+ 13, Any change in the relief sought by
the grievant shall be consented to by all parties or
may be granted attevet-four within the discretion

of the hearmpg—exammer Grievance Board. A

majority decision is required for the Grievance
Board to change relief sought.

412 14. Forms for filing grievances, giving
notice, taking appeals, making reports and
recommendations, and all other necessary
documents shall be made available by the
immediate supervisor to any member upon
request. Such forms shall include information as
prescribed by the Superintendent. The grievant
shall have access to State Police equipment for
purposes of preparing grievance documents
subject to the reasonable rules of the employer
governing the use of such equipment.

4,13 15. Notwithstanding the provisions of
W. Va. Code §6-9A-3, or any other provision
relating to open proceedings, all conferences and
hearings pursuant to this rule shall be conducted
in private except that, uporrthegrievant'srequest;
conferences-and-hearingsat-tevelstwo-and-three
shat-be—openr—to—emptoyees—of-the—gricvant's
) " 1 ' R
" : ¢ theheari rers ;
amd—hearings—may-be—public-at-tevet-four: upon
agreement by both parties and majority approval
of the Grievance Board, proceedings before the

Grievance Board may be open to other members
and/or the public.

4.+4 16. No person shall confer or correspond
with ahearing-examiner the Grievance Board or
any member thereof regarding the merits of the
grievance unless all parties to the grievance are
notified and agree thereto.
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4.1517. Grievances shall be processed during
regular working hours. Attempts shall be made to
process the grievance in a manner which does not
interfere with the normal operation of the State
Police.

416 18. The grievant or the member selected
by a grievant to represent him or her in the
processing of a grievance through this procedure,
or both, shall be granted necessary time off during
working hours for the grievance procedure without
loss of pay and without charge to annual or
compensatory leave credits. In addition to actual
time spent in grievance conferences and hearings,
the grievant or the grievant's representative, or
both, shall be granted time off during working
hours, not to exceed four hours per grievance, for
the preparation of such grievance without loss of
pay and without charge to annual or compensatory
leave credits, However, it shall be understood by
all parties that the first responsibility of any
member is the work assigned by the State Police to
the member. Grievance preparation and
representation activities by a member shall not
seriously affect the overall productivity of the
member. Members and other employees
submitting complaints or grievances, who are
involved in complaintand grievance investigations,
and who are participating in complaint and
grievance meetings and proceedings may do so
during working hours without loss of pay and
without charge to accumulated leave, after
requesting permission from their immediate
supervisor to do so, which permission shall not be
unreasonably withheld.

447 19. The aggrieved member, the State
Police, and-representatives of both and Grievance
Board members shall have the right to call,
examine and cross-examine witnesses who are
employees of the State Police against which the
grievance is lodged and who have knowledge of the
facts at issue.

418 20. Both parties may produce witnesses
other than employees of the State Police against
which the grievance is lodged, and such witnesses
shall be subject to examination and cross-
examination.

419 21. Should the Superintendent or his or
her designee cause a conference or hearing to be
postponed without adequate notice to members
and/or other employees who are scheduled to
appear during their normal work day, they will not
suffer any loss in pay for work time lost.

42+ 22. No less than one year following
resolution of a grievance at any level, the grievant
may request in writing to have removed any
record of the grievant's identity from any file kept
by the State Police.

4,22 23, Procedures:

422 23.1. The Director of Professional
Standards State—Poltce—gricvance-coordimator
shall be responsible for the coordination of
grievance procedures. Such coordination shall
include the training of supervisors in grievance
procedures, providing notification to the
Superintendent of filed grievances and their
progression and other grievance management
functions as required to ensure administrative
compliance with this rule.

422 23.2. The grievarce—coordinator

Director of Professional Standards shall maintain
and control finalized grievance records within the
security of its files and will take necessary
precautions to ensure controlled access to
sensitive grievance records and documents.
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42% 24, The number of grievances filed
against the Superintendent or his or her designee,
or by an employee shall not, per se, be an
indication of the Superintendent's or his or her
designee's or such employee's job performance.

§81-8-5. Procedural Levels and Procedure at
Each Level.

5.1. bevelome: Initiation of Grievance

5.1.1. The member shall identify the
grievance verbaly in writing, on the form
prescribed, to their immediate supervisor frran
informat-meeting within fourteen thirty (30) days
after the event or action or the discovery of the
event or action which is the basis for the grievance,
or within 30 days of the last occurrence of an
ongoing event or action.

5.1.2. The grievance complaint shall
include:

a. A statement of the grievance and the
facts upon which it is based.

b. _Allegation of the specific wrongful act
and harm done, and

¢. Remedy or adjustment sought.

5.1.2 3. The immediate supervisor shall

. e ] l i
daysfotowing-the-meeting: acknowledge receipt
by noting the time, date and name of the person
receiving the grievance and immediately fax the
grievance complaint to _the Director of
Professional Standards and forward the original
through channels to the Superintendent. A copy
of the grievance complaint may be retained by the
grievant.

a1 4 Tl . . .
o TG DUIJ\AV]. ) »

5.3 2. Eevetrthree: Mediation Conference

5.3 2.1. Within seven thirty (30) days of
the initial filing of a grievance recetving-the
decistomroftheappropriate-State Potrcesupervisor
the Superintendent or his or her designee shall
hold ahearingimaccordance-with-scction6-tof
thisTute-withinrtendays-of recerving the-appeat: a
mediation conference with the grievant. The
Superintendent or his or her designee shall issue

a written decision affirmimg—modifymg—or

reversingthetevettwodecistorrwithinrseverrdays
of—such—hearing: at the conclusion of the
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Mediation Conference,

52.2. The written decision of the
Superintendent or his or her designee shall indicate
if the grievance was resolved or still pending.
When a grievance is resolved as the result of a
Mediation Conference the written decision shall
include all terms, conditions and matters agreed to
and be signed by both the grievant and the
Superintendent or his or her designee. In the event
the Superintendent or his or her designee enters an
opinion that a matter is not grievable, the grievance
shall be considered unresolved.

54 3. Eevetfour: Grievance Board Hearing

54 3.1. If either-the—gricvant-or—the
g . i : Frodwith-H .
takemrby-the-grievance-evatuator; a grievance isnot
resolved as a result of the mediation conference
the matter shall proceed to the Grievance Board.

i forrteerdas ofrererrie—tie e

Hotehall hof 5 , .
T rgirta—The hearing shall be conducted
in accordance with section six of this rule within
thirty forty-five (45) days following the Mediation
Conference, request— Fhe-hearingmay-beteld
. . ’ e
s Yoy 4 g i % torst] o

5.3.2 . _The Grievance Board shall consist

of five members selected from the ranks of Trooper
First Class through First Lieutenant.

5.3.3. All Grievance Board members

shall be selected by blind lot. The grievant shall

be allowed to be present during the blind lot
selection process if thev so desire. Four

candidates from the supervisory ranks ( Sergeant,
First Sergeant and First Lieutenant) shall be
selected and three candidates from the non-

supervisory ranks (Trooper First Class and
Corporal). The grievant shall then strike any two
(2) candidates. The grievant shall have up to
twenty-four (24) hours to make the allowed
strikes. If'the grievant does not make the required
strikes, two members will be selected by blind lot

from the proposed board and striken,

5.3.4. Members may not serve on a
grievance board if any of the following apply:

a. No member who has a pending
grievance may serve on a Grievance Board

b. No member may serve on a
Grievance Board in which they are a witness for

the grievant or Department.

¢. Members who are on disability

leave, administrative leave, or active military duty

shall not serve on a Grievance Board.

d. Members with a conflict of interest

including but not limited to; being a family

member of the grievant, shall not serve on the
Grievance Board.

e. Members who are currently
stationed with a grievant shall not serve on the
Grievance Board.

5.3.5. Members are not limited in the
number of times they may serve on a Grievance
Board.

5.3.6. Each Grievance Board shall elect

a Chairman who will preside over the Grievance
Hearing and prepare the written decision of the
Grievance Board. The Chairman shall be selected

by majority decision of the Grievance Board
members.
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5.3.7. In order to provide for consistency
in Grievance Board Hearings, the chairman from a
previous Grievance Board shall be selected, by
blind lot, to serve as an advisor to a currently
setting Girievance Board. The advisor shall agsist
the Grievance Board with respect to hearing
procedures and preparation of written decisions of
the Grievance Board., The advisor shall have no
voting privileges and shall not participate in any

deliberations or discussions concerning the merits
of the grievance being heard.

5.3.8. A new Grievance Board shall be
selected for each grievance scheduled for a hearing
before a Grievance Board.

54 3.2 9. Within thirty five (5) business
days following the hearing, the hearmgexamirer
Grievance Board shall render a decision in writing
to all parties setting forth findings and conclusions
on the issues submitted. Subject to the provisions
of section seven of this rule, the decision of the
hearing-examiner Grievance Board shall be final
upon the parties and shall be enforceable in circuit
court.

5.5 4. Expedited grievance process.

55 4.1. A member may grieve a final
action of the Superintendent involving a dismissal,
4 o for- . "
days-directly to the hearing-examiner: Grievan ce
Board. The expedited grievance shall be in writing
and must be filed within ten days of the date of the
final action by the Superintendent.

§81-8-6. Hearings Generally.

6.1. The Grievance Board Superintendent-or
1 trer-desi ; ’ 1
or-thehearing-examiner shall conduct all hearings

in an impartial manner and shall ensure that all
parties are accorded procedural and substantive due
process. All parties shall have an opportunity to
present evidence and argument with respect to the
matters and issues involved, to cross-examine, to

rebut evidence and to submit written proposed
findings of fact to the Grievance Board at the

conclusion of the hearing. Reasonable notice of a
hearing shall be sent prior to the hearing to all

parties and their named representative and shall
include the date, time and place of the hearing.
All such hearings shall be held at Department
Headquarters unless_an alternate location is
selected by the Superintendent. amd Hearings
shall be held within regular working hours,
Hearings however they may continue beyond
normal working hours at the discretion of the
Grievance Board.

6.2. Upon written request, the grievant or
Superintendent shall produce prior to such hearing
any documents, not privileged which are relevant
to the subject matter involved in the pending

grievance, The grievant may file a written request
for discovery at the time of the initial filing of the
grievance and up to five (5) days after the
Mediation_Conference. The Department shall
have ten (10) days to respond to any such

discovery requests. Requests for discovery shall
be sent to the Director of Professional Standards.
If evidence is presented by either party after a
written request for discovery has been filed and
such evidence would have been subject to the
discovery request. the Grievance Board may
recess and/or continue a hearing up to ten (10)

calendar days to allow the opposing party the
opportunity to review such evidence.

6.3. The Grievance Board Attevels3-or4the

Superintendent—or—his—or—rer—destgnee—or—tie
hearing—examimer shall have the power to (1)

administer oaths and affirmations, (2) subpoena
witnesses, (3) regulate the course of the hearing,
(4) hold conferences for the settlement or
simplification of the issues by consent of the
parties, (5) exclude immaterial, irrelevant or
repetitious evidence, (6) sequester witnesses, (7)
restrict the number of advocates, and take any
other action not inconsistent with the provisions
of this rule.

6.4. All the testimony and evidence at-any
fevetthree-ordevetfourhearing shall be recorded
by mechanical means, and all recorded testimony
and evidence at such hearing upon written request
of either party or the tevet-#4tearing-cxammer,
Grievance Board shall be transcribed and certified
by affidavit. Grievance Board deliberations shall
not be recorded.
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6.5. Formal rules of evidence shall not be
applied, but parties shall be bound by the rules of
privilege recognized by law. No member shall be
compelled to testify against himself or herselfin a
grievance involving disciplinary action. The
burden of proof shall rest with the Superintendent
in disciplinary matters. The burden of proof shall
rest with the grievant in all other matters.

6.6. A grievance may be dismissed by the

Grievance Board if no claim upon which relief can
be granted is stated, a remedy wholly unavailable

to the grievant is requested or the Grievance Board
determines the issue is not a grievable matter. Any
such dismissal requires a majority decision by the
Grievance Board.

6.6 7. The mechanical recording of all
testimony and evidence or the transcription thereof,
if any; the decision, and any other materials
considered in reaching the decision shall be made
a part and shall constitute the record of a grievance.

o > hich—shatt brritted—
Wlt.thlg.

6.8. Every decision rendered by the Grievance
Board-attevels3or-4pursuanttoahearing; shall
be in writing and shall be accompanied by findings
of fact and conclusions of law. The written
decision shall put forth the evidence and reasons
for the Grievance Board Decision.

6.9. A Grievance Board member who has a
dissenting opinion may, at the board member’s
discretion, issue a written dissent. Any such
opinion shall be attached to the written decision of
the Grievance Board. Any dissenting opinion ghall
not alter the final decision of the Grievance Board
as determined by majority decision.

6.10. In matters of discipling or termination,

the Grievance Board shall only decide if the charge
against the grievant is sustainable. Severity of the

discipline is not a factor to be considered by the
Grievance Board in reaching its decision unless
the discipline is not permitted as provided by
§81CSR10 or the grievance is in reference to
disparity of treatment as it relates to discipline,

6.10.1 Disparity of treatment shall only
be considered under the current administration:

ie. A member receiving a higher degree of
discipline than a member under a previous

administration is not greivable as disparate
freatment.

6.10.2. In instances of a grievance
relating to disparity of treatment in disciplinary
matters, if the Grievance Board rules in favor of
the grievant, the Grievance Board shall issue a
non-binding recommendation to the

Superintendent that the discipline issued be
reviewed.

6.11. The Grievance Board will, under no
circumstances, issue an advisory opinion, i.€., an
opinion on an issue not directly raised before the
Grievance Board in a grievance.

6.12. Grievance Board decisions require a
simple majority decision.

6.13. During a Grievance Board hearing if a
member of the Grievance Board is unable to
complete the hearing due to emergency
circumstances; such as a required federal or
circuit court appearance, death in the family,
illness or accident, the grievant shall have the
following options:

a. Allow the previous Grievance Board

chairman, currently serving as an advisor, to
replace the member on the Grievance Board,

b. Allow a continuance until the
Grievance Board member can return, or

¢. Request that anew Grievance Board be
selected and the grievance hearing rescheduled.

§81-8-7. Enforcement and Reviewability;




81CSR8

Costs; Good Faith.

7.1. The decision of the Grievance Board
hearitg—examitrer shall be final upon the parties
and shall be enforceable in circuit court. The
grievant or Superintendent may appeal to the
circuit court of the county in which the grievance
occurred on the grounds that the Grievance Board’s

hearingexammrer's decision (1) was contrary to law

or a lawfully adopted rule or written policy of the
State Police, (2) exceeded the hearmgexamimer's
Grievance Board’s statutory authority, (3) was the
result of fraud or deceit, (4) was clearly wrong in
view of the reliable, probative and substantial
evidence on the whole record, or (5) was arbitrary
or capricious or characterized by abuse of
discretion or clearly unwarranted exercise of
discretion. The appeal shall be filed in the circuit
court of the county in which the grievance occurred
within thirty days of receipt of the hearing
examtrer's Grievance Board’s decision. The
decision of the hearingexaminer Grievance Board
shall not be stayed, automatically, upon the filing
of an appeal, but a stay may be granted by the
circuit court upon separate motion.

7.2. The court's ruling shall be upon the entire
record made before the Grievance Board hearing
examiner, and the court may hear oral arguments
and require written briefs. The court may reverse,
vacate or modify the decision of the hearmng
examiner Grievance Board or may remand the
grievance to the Superintendent for further
proceedings.

7.3. Both the State Police and member shall at
all times act in good faith and make every possible
effort to resolve disputes at the lowest level of the
grievance procedure. Fhe-hearmg-exammermay
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§81-8-8. Allocation of Costs.
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8.2 1. A grievant has the right to use, free of
charge, any State Police copy machine for the
purpose of copying grievance documents and the
transcript of the employment grievance hearing.

§81-8-9. Mandamus Proceeding.

9.1. Should the State Police fail to comply
with the provisions of this rule, it may be
compelled to do so by mandamus proceeding and
shall be liable to any party prevailing against the
State Police for court costs and attorney fees, as
determined and established by the court.

§81-8-10. Grievant's Right to Attorney's Fees
and Costs.

10.1. If a member shall appeal to a circuit
court an adverse decision of the Grievance Board
a—hearing—examiner rendered in a grievance
proceeding pursuant to provisions of this rule or is
required to defend an appeal and such member
shall substantially prevail, the State Police shall
be liable to such member upon final judgment or
order, for court costs and for reasonable attorney
fees to be set by the court for representing the
member in all administrative hearings and before
the circuit court and the supreme court of appeals
and shall be further liable to the member for any
court reporter costs incurred during any
administrative hearings or court proceedings. In
no event shall attorney's fees be awarded in
excess of a total of one thousand five hundred
dollars for the administrative hearings and circuit
court proceedings nor an additional one thousand
dollars for supreme court proceedings. The
requirements of this section shall not be construed
to limit the grievant's right to recover reasonable
attorney's fees in a mandamus proceeding brought
under section nine of this rule.

§81-8-11. Application of Rule.

11.1. This rule applies to all grievances on or
after the effective date of this rule. This rule

supersedes W. Va. Code §15-2-6(b) and all
previous versions of this rule.




