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ISCaL NQTE FOR PRCPCSED RULEZIS

fule Title:. Title 55 - State Emergency Response Commissicn Legislative Rules
vre of Rule: X Legislative Interorative Procecural

3

cency State Emergency Response Commissiolidrass  C/0 Office of Emergency

Services, State Capitel Buyilding. Room ER-80. Charleston. WV 25305

, ANMNTEL FISCAT, YEAR
1. EZ2act of Proposaed -*Te] Inczease Cecrsase) Cuarrsnt -~ News Therasfrar
Estimated Total Cest $ 0.0C $ 0.00 $0.00 $0.00] $0.00

Corzent Egansa
Feceirs and Altarztions
SELELlDD Sub el any
Eculirment

Ceher

Zcplanadicon of above estimates: The proposed rule will have no effect on
State of West VYirginia's general revenue accounts.

Cojectives of these rules: The objectives of these rules is to require the
develcpment of comprehensive emergency respense plans, and establish a pro-
gram for the collection and dissemination to the public information on
certain hazardous and toxic chemi¢als in their communitias.




4. EXml

A

a2tion of Cverall Zecnomic Impact of Propesed Rule,

Ecencmic Impact on State Govermment.

The proposed rules will previde revenue for administering the
provisions of Chapter 15, Article SA. Minimial cost will be in-
curred tc implement the program. Once implemented and revenue is
generated, the cost to state government should be nil.

Iconcmic Inpact on Po l;tlcal,cucd_v1s_cns, Specific Industries;
Specific groups of citizans.

The economical impact to entities outside of state government
will require the payment of fee(s) for reporting information meeting
the criteria of hazardous and texic chemlcaLs in accordance with
Federal Law SARA, Tizle III.

Zzonaoic Inpact on Citdizens/Public at Larce.

The econcmiczl impact cn West Virginiams will only be applicable
to those individuals operating facilities having hazardous or toxic
chem"calst The average citizen should not be affected econcmically’

Data: ./jl":7"i7/

Signate

Head cr Anthogpized HRepresantative

G Acency

Carl Bradford, Chairman
tate Emergency Respeonse Commission
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DATE: December 9, 1991
T0: LEGISLATIVE RULE-MAKING REVIEW COMMITTEE
FROM: Carl L. Bradford, Chairman, State Emergency Response Commission

LEGISLATIVE RULE TITLE: SERC legisTative Rules

1. Authorizing statute(s) citatien Chapter 15, Article 54,

Section 5 {g) through (1)

Date filed in State Register with Notice of Hearing:

2. a.

June 14, 1991

b. Wnat cther notice, including advertising, did you give
of the hezring?
State Reagistar

¢. Date of nearing(s): July 19, 1881

d. Attach list of persons who appeared a2t hearing, comments
recaived, americdments, reascns for amendments.
Attached X Ne comments received

2, Date you flled in State Register the agency approved
oroposed Legislative Rule fellowing public nearing:
(be =2xact)
June 14, 12291

L. Name and phone numeer(s) of agency person(s) to contacc

for zdditional Iinformation:

Mr. Carl L. Bradford, Director

Offica of Emergency Services

State Capitol Building, Room EB-G0

Charieston, WV 25305
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3. 1If the statute under which you promulgated the submitted
rules reguires certain findings and determinations to he
made as & condition precedent to their promulgation:

a. Give the date upon wnich you f£iled in the State
Register a notice of the time and place of a
hearing for the taking of evidence and a general
dascription ¢f the issues t¢ bhe decided.

N/A

-b. DBate ¢f hearing: N/A

c. ©On what cdate did you £file in the State Register the
findings and determinaticons reaguired tcocgether with
the reasons therefor?

N/A

d. ttach findings ané determinations and reazsons:

Attacheda N/A




 WEST VIRGINIA
STATE EMERGENCY RESPONSE CCOMMISSION

Title 53

SERC Legislative Rules

State Capitel
Charleston, West Virginia

Aprproved by:

The West Virginia State Emergency Response Commission:

June 7, 1881

Secretary, Department cof Public Safety:
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State Emergency Response Commission

Legislative Rules Sec. 1.1

55-1-1. GENERAL

1.1 Scope: These rules establish the procedures necessary
by the West  Virginia SERC for the implementation of Title III of = -
the Superfund Amendments and Reauthorization Act of 1986 and ,
Chapter 15, Article 5A et. seq. for the purpose of develcping
comprehensive emergency response plans and to establish a preogram
for the collection and disseminaticn to the public of information
on certain hazardous and toxic chemicals in communities through-

out West Virginia.

1.2 Authority: These rules are issued under authority of
West Virginia Code, Chapter 13, Article 53, Section 5.

1.3 Effective Date:

1.4 Filing Date:

1.5 Exemptions: These rules have no application to (1) any
foed, food additive, color additive, drug, or cosmetic requlated
by the U. S. Food and Drug Administration (FDA); (2) any sub-
stance present as a solid in any manufactured item to the extent
exposure to the substance does not cccur under normal conditions
of use; (3) any substance to the extent it is used for personal,
family, or household purposes, or is present in the same form and
concentration as a product packaged for distribution and use by
the general public; (4) any substance to the extent it is used in
a.research laboratory or a hospital or other medical facility
under the direct supervision of a technically gualified indiwi-
dual: (5) any substance to the extent it is used in routine
agricultural operations or is a fertilizer held for sale by a
retailer to the ultimate customer; and (6} No exemptions apply to
the requirements of Section 302 of Title III. , -

55-1-2. DEFINITIONS.

2.1. "Best management practices" means any practices made
applicakle to a facility pursuant tc section 304(e} of the Clean
Water Act and the federal regulaticns promulgated thereunder.

2.2. "Clean Water Act" means the Federal Water Pollution
Control Act. P.L. 92-500. enacted on the eighteenth day of Octo-
ber, one thousand nine hundred seventy two, and all subsequent
amendments to that act. -=




State Emergency Response Commission
Legislative Rules Sec. 2.3

2.3. "Code" means the code of West Virginia, one thousand.
nine hundred thirty-one, as amended.

2.4. "Commissicn" means the state emergency response com-
mission. {SERC)

2.5. "Committee" means a lccal emergency planning commit-
tee. (LEPC)

2.6. "Emergency planning district"” means a geographic area
designated by SERC as requiring its own comprehensive emergency
response plan. The SERC may designate existing political sub-
divisions or multijurisdicticnal planning organizations as such
districts.

2.7. "Faclility" means all buildings, eguipment structures
and other stationary items which are located on a single site or
on contiguous or adjacent sites, and which are owned or operated
by the same person. For the purposes of emergency release
notification, the term lncludes motor. vehlcles, rolling stock,
and aircraft. SO —_ : NI

2.8. "Local emergency planning committee" (LEPC) means that
group of perscns, for each emergency planning district, who are
appointed by SERC in accordance with the provisions ¢f secticn
seven of this article.

2.9. "Resource Conservation and Recovery Act" (RCRA) means
P.L. 94-580, enacted on the twenty—first day of October, one
thousand nine hundred seventy Slx, and all subsequent amendments

to that act. - - e = s

2.10. "Spill prevernticn contrel and countermeasure plan"
{SPCC) means any plan developed pursuant to Section 112.3 of
Title 40 of the Cocde of Federal Regulations.

2.11. "Title III" means the Emergency Planning and Community
Right-to-Know Act of 1986, P.L. 99-499.

2.12. "Emergency Ncotification" or "Emergency Release Notifi-
cation” means the nctification required by Section 304 of Title
ITII which must be given immediately in the event of a release of
a listed hazardcus substance that -exceeds the reportable guantity
for that substance. This notification must be given to Naticnal
Response Center, SERC and LEPC.

2.13. "Emergency Response Plan" means the plan to be devel-
oped by each LEPC.




State Emergency Response Commission
Legislative Rules - ,, Sec. 2.14

2.14. "Inventory Form" means the Emergency and Hazardous
Chemical Inventory and Tier II forms that must be submitted by
covered facilities to the LEPC, SERC, and the local fire
department. o T

2.15, "List of MSDS Chemicals" means a list of chemicals
submitted to LEPC, SERC, and the lccal fire department in lieu of
the requirement to submit copies of Material Safety Data Sheets
(MSDS} .

2.16. "MSDS" or "Material Safety Data Sheet" means a form
used by chemical companies and reguired by the Federal Occupa-
tional Safety and Health Administration’s Hazard Communication
Standard (40 C.F.R. 1910.1200) for reporting health and safety
infermation on hazardeous substances.

2.17. "Tier II Information" means information which must be
provided on the inventory form only upon request of SERC or LEPC
and includes:

{(a) The chemical name or the commen name of the
chemical as provided on the material safety data sheet.

{b) An estimate (in ranges) of the maximum amount
of the hazardous chemical present at the facility at any
time during the preceding calendar year.

{¢) An estimate (in ranges) of the average daily
amcunt of the hazardous chemical present at the facility
during the preceding calendar year.

{d) A brief description of the manner of storage and
leocation of the hazardous chemical,

(e} An indication of whether the owner elects to
withhold location information of a specific hazardous
chemical from disclosure to the public under secticn 324.

2.18. "Toxic Chemical Releases" means releases of toxic
chemicals that must be reported annually in a "Toxic Chemical Re-
lease Reporting Form" to the U. S. Envircnmental Protection
Agency and SERC.

2.19. Terms nct defined in the state regulations shall
carry the definitions given them in the federal regulations at 40
C.F.R. Part 353 and inclusive of the appendices ccrresponding
thereto. : :




State Emergency Response Commission
Legislative Rules Sec., 3.1

55-1-3, STATE EMERGENCY RESPONSE COMMISSION (SERC)

3.1. Composition. SERC shall consist of eleven members
including (1) the director of the department of natural re-
scurces, (2) the director of the Department of health, (3) the
director of the air pellution control commission, (4) the direc-
tor of the office of emergency services, (5) the superintendent
of the department of public safety, (6) the ccommissicner of the
department of highways; one designee of the (7) public service
commission and (8) state fire marshal, all of whom shall be ex
officio members. A representative from (9) the chemical in-
dustry, (10) a representative of a municipal or vclunteer fire
department and (ll} a representative of the public.

3.2. Chairman: The directeor of the office of emergency
services shall serve as the Chairman of SERC.

3.3. 'Vice Chairman: SERC shall elect from its membership a
Vice Chairman who shall preside over the meetings and hearings of
SERC in the absence of the Chairman.

2.4. Secretary: SERC shall aprpocint a secretary. The
secretarv need not be a member of SERC. The secretary shall keep
all proceedings cof SERC entered in a permanently bound record
book properly indexed. The secretary shall preserve and attest
to all procéedings &f SERC.

3.5. Meetings: SERC shall meet at such times and places as
may be agreed upon by the members of SERC or upon call of the
Chairman or any two members of SERC.

3.6. Quorum: Six members of SERC shall constitute a quorum
for the transaction of business.

3.7. Authority of SERC: SERC shall have and exercise the
autherity to pexfeorm the following duties:

(a) Designate emergency planning districts,

{b) Appcint LEPC for each emergency planning district
and supervise and coordinate the activities of such
committees,

{c) Revise any designaticns and appcintments of
planning districts and committees as appropriate,

{(d) Designate additiocnal facilities subject to the
regquirements of these rules, Title III and
Chapter 15 Article 3A of the West Virginia Code
after public notice and comments,




State Emergency Response Commission
Legislative Rules Sec. 3.7

{e) Review emergency response plans submitted by the
LEPC, make reccmmendations to ensure coordination
of plans with cother planning districts and existing
state and local emergensy response plans,

(f) Enter into cooperative agreements with state
agencies designating specific responsibilities
to implement these rules and Article 15, Section
5A of the West Virginia Code.

{g) Promulgate procedural rules of practice before
SERC, receive and process requests from the public
for informaticn in accordance with 42 USC 11001,
et.seq., prescribe forms and instructions for
requesting informaticn, prescribe forms and in-
structions for the submission and receipt cf con-
fidential information, award grants, establish
fees and impleméent the provisions of Chapter 15,

ticle 5A of the West Virginia Code.

{h) Estaklish an emergency planning grant program.

3.8. Reimbursement of Expenses. Members of SERC shall be
reimbursed for all reascnable and necessary expenses actually
involved in the performance of their duties in accordance with
the State Travel Management Regulations,

3.9. Employment of Personnel.

(a) SERC may appoint and employ such personnel as may
be required, whose duties shall be defined by SERC and whose
compensation to be fixed by SERC.

(k) Payment of compensation shall be from the state
treasury, upon requisition of SERC from monies appropriated for
such purposes.

55-1-4. RULES OF PRACTICE BEFORE THE 3STATE EMERGENCY RESPONSE
COMMISSION (SERC)

4.1. All meetings shall be in accordance with Chapter 6,
Article 9A et.seg. of the West Virginia Code.

4.2. Any interested person desiring to appear before SERC
shall notify the Secretary of SERC at least two weeks prior to
the next scheduled meeting.

4.3. The chairman shall establish the agenda, provide feor
public notice and make necessary arrangements for the meeting.




State Emergency Response Commission
Legislative Rules _ L Sec. 5.1

55-1-5. PROCEDURES FOR RECEIVING AND PROCESSING REQUESTS
IN ACCORDANCE WITH 42 USC 11001.

5.1. Public records of SERC or LEPC consistent with the
provisions of sections 322 and 324 of Title IITI will be made
available to the general public during normal work hours at the
Office <f Emergency Services.

{a} Public records include the following documents
which will ke made available:

{l) Material Safety Data Sheets submitted under
Section 311 of Title IZII.

{2) List described in Section 311(a)({2) of
Title III. - ; .

{3) Emergency Response Plan prepared under
Section 303 of Title III.

(4) Hazardous Chemical Inventory Forms
(Tier II} preparsd under Section 312 of
Title III.

(3) Follow up Emergency Notice, submitted
under Secticn 304 of Title III.

{6) Chemical Release Form submitted under
Section 313 of Title III.

(7) Minutes of SERC.

(8) Correspondence between SERC regarding
plans develcped by LEFC.

(9) List of facilities reporting under
Title IIT Sections 302 and 313.

{b) The SERC Chairman or his designee will serve as
coordinator of information.

5.2. Qualifications on Availablility of Information Con-
tained in Public Records.

(a) Any person may reguest Tier II information with
respect to a specific facility by submitting a written request to
the LEPC or SERC in accordance with the requirements of this
section.

(b) If the LEPC or SERC does not have in its possession
the Tier II information reguested in paragraph (1) of this sec-
tion, it shall reguest a submission of the Tier II form from the
owner cr operator of the facility that is the subject of the re-~
guest, provided that the request is from a state or local offi-
cial acting in his or her official capacity, or the request is
limited tc hazardous chemicals stored at the facility in an
amount in excess of 10,000 pounds.




State Emergency Response Commission
Legislative Rules - o Sec. 5.2

(¢) If the regquest under paragraph {1) of this section
does not meet the requirements of paragraph (2} of this section,
the LEPC or SERC may regquest submission of the Tier II form from
the owner or operator of the facility that is the subject of the
request i1f the reguest under paragraph (1) of this section in-
cludes a general statement of need.

(d) Information that has been claimed as trade secret
in accordance with 40 C.F.R. 350 et seg. shall be withheld.

5.3. How To Regquest Information.

(a) Individuals seeking information must file a written
request with SERC or LEPC identifying the specific public record
requested. '

(b) Records which may be requested from SERC ox LEPC
include those items in Secticn 5.1(a).

{e¢) If the written reguest dces nct adeguately identify
the specific pubklic record requested, SERC or LEPC will notify
the perscn making the request that additional information is
needed before the regquest can be processed. '

5.4. Processing of Reguests.

Upcn receipt of a written request for information,
SERC or LEPC will note the date and prccess the request, which
includes cne of the fecllowing actions:

{a) Furnish the requested information along
with an inveoice for the cost of reproducing
the information.

(b) Advise the reguestor of the time and place
where the records may be inspected.

(c) Reguest more specific information in order
to process the regquest.




State Emergency Response Commission

Legislative Rules - _ Sec. 5.4

(d) If the record is not available but was re-
gquired to have been filed wiith SERC and can
be obtained by SERC, advise the requestcr
that the record will be cbtained.

{e} Deny the reguest stating the reason for
denial, i.e. (a) record nct known to
exist: (b) record is not reguired under
Title III; or (c) the record is exempt
from disclosure under Title III or any
provision cof Chapter 13 Article 3A of
the West Virginia Code.

55-1-6. - INSTRUCTIONS FOR REQUESTING INFORMATIOHN

f SERC or LEPC requests, in writing, information
relating to the provisions of these rules, a facility shall
furnish the information reguested. : i :

EE-1-7. CONFIDENTIATL INFORMATION

Facilities reguired to report under 42 U.S.C. 11001
et seg. which submit information claimed as "confidential" or
"trade secret" must satisfy the following criteria in order to
protect such information from disclosure:

(a) The facllity must be able to prove that
the information has not been reported
under any other environmental regulation;

(b) The chemical’s identity must be included
in the facility’s reports to SERC; and

(c¢) The facility must substantiate any trade
secret claims upon reguest.

{d) All information received fulfilling the
criteria of Section 7 shall not be avail=-
able for puklic disclosure.




State Emergency Response Commission
Legislative Rules Sec. 7.1

55-1-8. FEES.

8.1. All facilities required to submit the emergency and
hazardcus chemical inventory forms or material safety data sheet
required under Title III, Secticns 311 and 312 shall pay the
following fee for the administration of Chapter 15, Article 52
et. seqg. and LEPC grants as provided in 55-1-9 of these rules.

(a) An emergency planning notificaticn fee of
$100 shall be paid by a facility when it
makes the emergency planning notification
required under Title III, Sections 301-303.

(B} An annual inventory fee cf $100 shall be
paid by a facility when it submits the
emergency and hazardous chemical inventory
forms or material safety data sheet regquired
under Title III, Sections 311 and 312.

{c} A surcharge fee of 20% shall be paid by a
facility which fails te pay the required
fees of this section.

(d) Feez reguired in Secticen 8.1(b) shall be
paid by March lst of each year.

8.2. The "Emergency Response/Right-to-Know Fund" is hereby
created for the purposes specified in Section 15-5A-5(3)-{(k) of
the State Act. This fund shall be a special fund to be managed
and allccated by the SERC. This fund shall be financed and
allocated in the manner prescribed in Section 15-5A-5(3j)-(k) of
said Act.

55-1-9. GRANTS.

9.1. Purpose: The purpose of this procedure is to implement
the emergency planning program grants as authorized by Chapter
15, Article 5A, Secticn 5(k) of the West Virginia Ccde.

9.2. Grant Application Deadline Dates.

(a) Emergency planning grant application shall be re-
ceived by SERC no later than June 30th of the
grant vear. Applications received after the
established date shall not be considered for
funding.




State Emergency Response Commission
Legislative Rules , . , i Sec. 9.2

(b)

A mid-year report shall be submitted te SERC by
July 1 of each grant year and shall include a
report of the actual eligible expenditures in-
curred and a report of the activities accomp-
lished under the grant through May 31 <cf the
grant vear.

Amended application to change grant request

shall be received by SERC not later than July 1
of the grant year and shall indicate actual
expenditures incurred and include a revised

LEPC emergency response plan as part of the
justification for the reguested change in the
grant reguest. Requests for increased grant
awards may only be approved by SERC if sufficient
revenue ls available.

Request for the first payment (up to 25% of the
grant award) shall be made 1f the grant applica-
tion 1s approved.

Second payment reguest (up to 25% of the grant
application) shall be received by SERC nc later
than July 1 of each grant year and shall include
actual expenditures incurred through May 31 of

the grant year. .No second payments will be made
for reguests received after July 1; those requests
will be considered._as part of the final close-cut
of the grant. :

Grant close-out including reimbursement reguest
and certification of expenses shall be received
by SERC not later than March 1 of the next grant
vear. Payment will be made based con actual
eligible documented expenditures and completed
LEPC emergency response plan submissicn. If the
required close-ocut information is not resceived by
SERC by March 1 and:

{1} If no reguest for a second payment has
been received, the SERC shall assume that
LEPC has no eligible expenditures during
the grant period and any payment shall be
considered to be an overpayment, or

{2) If a reguest for a second payment has
been received, SERC shall assume that the
eligible expenditures reported on the re-
quest for second payment is LEPC’s total
final eligible expenditures.




State Emergency Response Commission
Legislative Rules Sec. 9.3

9.3. Eligibility to apply: Any LEPC approved by SERC may
apply for an annual emergency planning grant.

LEFC beginning in 1993 shall have:

(a) An approved LEPC Hazardous Materials plan and
updated, 1f reguired. ’

{(b) Met at least guarterly in the preceding year.

{¢) Conducted at least one hazardocus materials
emergency response exercise during the preceding
grant pericd and at least one hazardous material
emergency response exercise (tabletop) each grant
periocd. ,

9.4. Grant Peried: All grant periods shall be on a calendar
yvear, January 1 through December 31.

9.5. Grant application Information: Any LEPC making
application shall complete the required information on forms
provided by SERC.

9.6. Final CGrant and Reductions in Grant Awards. In order
toc be eligible for the full grant award, LEPC must have incurred
eligible expenses of at least the grant amounts and must have
completed the reguired work activities as outliined in the grant
proposal. If LEPC fails to complete the reguired work ac-
tivities, the final grant award and final payment of the grant
shall be reduced. _

The value of the grant is calculated as: (1) Work
activities associated with planning shall._be worth up to 70% of
the grant; (2) work activities associated with LEPC administra-
tion shall be worth up to 30% of the grant; (3) Exercises shall
be worth up to the maximum allowable amount for the type of
exercise conducted. : .

9.7. Eligible Costs.

{a) Persocnnel costs, including salary and fringe bene-
fits, travel reimbursement for developing, reviewing and updating
emergency response plans and for administration of LEPC.




State Emergency Response Commission
Legislative Rules _ ‘ i Sec. 9.7

(b) Copying, printing, associated with developing,
reviewing, updating and publishing of emergency respcnse plans
and assoclated LEPC operaticns.

(¢) LEPC funding for certain costs of conducting
hazardous materials . emergency response exercises as determined by

SERC. N e

55-1-10. OFFICE CF EMERGENCY SERVICES

10.1. The cffice of emergency services shall perform the
administrative duties of. SERC.

10.2. The administrative duties shall include, but not lim-
ited to, the following: T

{a} Receive, catalcgue and organize information
required tc be submitted to SERC;

{b) Utilize existing state response crganizations,
plans and facilities to the extent possible;

(c) Upcn concurrence of SERC, enter into
training exercise agreements with federal
response agencies;

(d) Coordinate with other state agencies on training
for first responders and emergency service
personnel;

(e} Respond to requests te SERC from the pubklic
for information pursuant tc this act;

{£) Perform such preliminary analysis and ccllect:
such information as may be reguired to enable
SERC to fully review local emergency response
plans; and

(g) The director may employ such clerical and
technical perscnnel and acguire data management
and other eguipment and office space as may be
necessary to carry out the provisions of this
act. ] : T - : :




State Emergency Response Commissicn
Legislative Rules o - o Sec. 11.1

55-1-11. ENFORCEMENT .

11.1. The Chairman of SERC may order a facility owner or
operator to comply with the requirements of applicable federal
law, Chapter 15, Article 3A of the West Virginia Code and any
rules promulgated by SERC. _ o _ _

11.2. Failure tc comply with the provisiocns cof applicable
federal law, Chapter 15, Article 52 et.seg. or any rule promul-
gated, the Chairman may regquest ithe attcrney general to commence
an action for civil penalties, injunctive relief or octher approe-.
priate relief to enforce such provisiens, rules or crder.

11.3. Action may be brought in any federal district court
having jurisdiction or in the circuit court of Kanawha County or
the county where the facility or a major porticn thereof is lo-
cated. - U e

£5-1-12. STATE EMERGERCY RESPCONSE.

Agencles of state government shall respond within the con-
fines of the West Virginlia Hazardous Materials Emergency Response
Plan.
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TRIO PETROLEUM CORP.

Petroleum Bldg., Rl 76, Box 35-E, Glenvile, Wes! Virginia 26351  {304) 462-7311

July 24, 1991

Office of Emercency Services
Main Capitol Building

EB-80

Charlestcn, WV 23305

RE: Comments on Prooossed Rule L
Title 55

State. Emergency Response Commissicon,

I am filing comments on the proposed Title 55 fo¥ the implementation
of Title IIT of the Superfund amendments & Reauthorization Act of 1886 &
Chapter 15, article S5A, on behalf of Tric Petroleum Corp. an indspendent
natural. gas and crude oil producer and the Independent Cil & Gas Associaticon
of Wv's Envirommental Committee, which is a non-profit state trade association
representing more than 170 oll and gas conpandes in Wy,

(55-1-8 / 8.1 & 8.2) Fees .

I feel the filing Zee of 3100.00 per facility upon emergency plamning
notification and the annual inventory fee of “$100.00 is excessive and will
further depress an already depressed oil and gas industry.

In Chic the filing fee is $25.00 per. facility, up to 35 facilities,
and $10.00 for each facility afier that but not o excsed a total fee greater
than $700.00. )

In Kentucky the £iling fee 1s 540.00 per facility with a maximm fee -
of 3250.00 per couiity.

AS one can ses, WV's proposal is not in balance with these states and
should be reconsidered.

Currently, crude oil cperators are regulated by the Federal E.P.A.
ané the WV Department of Energy for Spill Prevention Contrcl & Countsr—
measures (8.P.C.C.) pursuant Section 112/ Title 40 Oil Pelluticon Preventicn
and WV Legislative Rules Title 38 Miscellaneous Water Bolliution Control.
Under these regulations written plans and secondsry contaimment stractures
are required for crude oil. storage. Upon a spill occurrance, motification
is required to E.P.A. And DLOLE.

T feel additional reporting through "Tier IT" and spill reporiting to
the S8.E.R.C., Locdl Emergency Planning Camnittee, and lecal fire departments
acds alot of duplication of paper work in the planning stages and spill
occurrance reporting. It boils down to more manhours and expense in dupli-
cating issues when this time can be best spent in achieving the end resultc
of spill prevention through actual field implementaiion.




S.Z.R.C. Page 2

On the state level, since D.C.E. already has jurisdiction of crude
oil, the S.E.R.C. should consider ccordination of these activities with
them o as to reduce further burden on the oil and gas industry within
the state.. .- . . -

I appreciate the opportunity to comment on the proposed Rule.

Sincersly,

ol Rl _

Bob Radabaugh

Trio Envirormental Technician
IOCA Envirormental Committee
Chairman
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“"V WEST VIRGINIA SUITE 503

405 CAP\TOL STREET:,

.- 88 A MANUFACTURERS ASSOCIATION R

HAND DELIVERED
July 18, 1991

1
Mr. Carl L. Bradford, Director _ {’ %g{
Qffice of Emergency Services /[q
State Capitol Building

Rocm EEB-80 .

Charleston, West Virginia 25308

Dear Mr. Bradfcocrd: e

Enclosed, please find for filing the comments of the West

Virginia Manufacturers Asscciaticn (TWVMAN) regardiua the West - -
Virginia Statg Emargency Resnonse cgmm1551cn s ("SERC's") Proposad
Legislative Rules fililed on June 14, Igol.

Trpen vour raview cof these commeéents, vou will netics that the
majority of them arise due to the SERC's failure to consistantly
adopt the lancuage of the corresponding federal statutory and
regulatbry,prDVLSLQns. The members of WVMA do net deoubft that most
instances whersa the Proposed Rules differ from the corrasponding
faderal regulations arise due to the SERC’S sincere efforts to
clarify and condense the federal provisions. Other differences
are, most likely, the result of inadvertant oversight.

Wnile the WVMA readily agrees that the federal ragulations ars
oftan less than a medel of clarity, it is cur opinion that state
provisicns which vary from the federal language lead tc furthers
confusion in most cases. For these resasons, the WVMA urges that
the SERC adopt the only available alilternative +that will
significantly simplify the burdensome task cf incorperating the
language of the federal recu'atlonS'  incorporatas by reference the
federal regulations. - ' '

I thank you for affording the WVMA the opportunity to ccocmment
on these proposed rules and invite you to contact me at your
conveniencs shcould you wish to discuss any of these comments.

o

lFagher

PMG:tlh
Enclosures

c: Robert L. Foster

-
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COMMENTS OF
WEST VIRGINIA HAHUFACTURERS
ASSOCTATION ON STATE EHERGENCY RESPON’SE

On June 14, 1591, the West Virginia State Emergency Response:
Commission ("SERCY) filed with the Secretary of State proposed
legislative rtles purperting to establish the necessary procedures.
for the implementation of Title III of the Superfund Amendments and.
Reauthorizaticn Act of 1886 ("Title III") as regquired by the State:
Community Right tc Know Act at Chapter 15, Article 5-A et seg. of
the West Virginia Code ("the State act). A public hearing o
these preopeosed legislative rules was scheduled for July 1_9', 1991

The West Virginia Manufzcturers Association ( TWVMAN)
represents a broad cross-secticn of both large and small industrial
concerns in West Virginia. Because many of i1ts members nust comply
with the provisions of Title IZI, the WVMA has been at the
forefront of the development of the State Act and its implementing
ragulations. £ is in furtherance of this active and supportive:

role that the WVMA offers these comments.

I. Sectiomw I.S (Page L) B RS

This secticm incorrectly refers to the United States Food amd”
Drug Administrationr as the "Federal Drug Administration.™

Notwithstanding this iInaccuracy, the authorizing statuts makes nc

mentionr of such exemptions. Moreover, wille the: exarﬁtions Ifsted.

in this section appear to follcw the exemptions from the federall

reporting requirements under section 311 cf Title ITI, theixs
inciusion in the Rules is, nevertheless, objectionable. The: SERC:
N

has nc authority under the State Ach to add te, delete from o::,.;*'

modify the reporting requirements. If the SERC desires. to list ther .




exemptions or any' other' provzslon of the

informational purposes only,

stated in the rules. For these reasons we urdge the deletlcn of T

Secticn 1.5. . ' .

2. Section 2.4 (Page 1)

This sacticn, which definés The term "commission,'" shculd be

revised to include the term "SERC" as an acrenym for the State
Emergency Response Commission. For ease of reference, we suggesyT
that the propecsed rules be revised to unifeormly substitute this

acronvm wherever the term "State Emergency Response Comaission”" is

used. _ R _

3. S 1o -5 age . _

This section, which defines the tT=2rm "commitise," should ke
revised o include the +erm "LEPC" as an acronym for Local
Emergency Planning Commitfee. For ease of reference, we suggest
that the proposed rules be revised to uniformly substitute this

acronym wheraver the: term "Local Emergency Blanming Commititese® is

“‘used. - . e e

4. s fo .15 (Pago

Imr order ta maintain urd formity, clarity and consistency:,. th_.s.

sectior. should be revised tc.:nclude:theﬁércnxsc tﬁat;tezernatr~“
defined in the state regulaticns shall carry the aeflnxtlons;glrem
them inr the federal rsgulations at 40 C.F.R. Part 355 and inclusive

of the appendices correspeonding thereta.




5. Section 2.17 (Page 3) ' .'i”ﬁb”{&,_{T_
In corder to ceonform with §312(d)(2) of Title $1Irrsub$¢ct%§n“
(d) of +this section should be revisad to reguire a brief

descripticn of the lccation at the facllity of storad hazardcus

chemicals.
6. Section 3.1 (Page_ 3 Section 3.2 Je 43, Seckticn 3.3 {Page
4 ecticn 3.4 age 4 i 3.5 (Page 4 ] ion 3.6

{(Page 4), Section 3.7 (Pages 4-3)., Section 3.8 {Page 51,

Section 3.9 (Page_5), and Section 4.2 (Page 5).

As an aid tc the reader, the terms "State Emergency Response

Commission® and "State Commission” should be deleted and replacad

with the acronym "SERC" throughout these gsactions.

7. Section 3.9 {(Page 53

Both Title III, at §301i(z), and the State Act, at §i5-3A~
7{d){2), expressly require the designation cof an official tc serve

as an information coordinater Zfor processing reguests for

infoermation. To this end,. an‘additicnal.subsecticn;wlaheiedi”(c]”é;-

should be added to this sectiomr in which this offfcial is

-

designated.. ; : , - o , _

8. ion S.o age 6.

F 2
r
)

p-

The: subsectionr Iabel ™(a)'" should bes deleted:mﬂ'ﬁsser—t:?nmﬁ

as there are na subsections provided thereunder. In:addition;:ﬁﬁis
section lists as a pubklic record, '[h]azardous chemical inventory
forms (Tier II) prepared under Sectiomr 312 of Title ITT.* The term

"Tier II" should be deleted,from:tnis-sentence-and:repIaced.witn

the term "Tier I."™ The reason for this is that Tier IT i‘nforma.tf'anri oF




Title IITI, information pertaining to the location of suth chemz.ca.ls:

EEE

may be protected freom public disclesure and thus snould nct be‘

listed under any state regulation as a public record a.va:.lable: for

general disclosure.

9. Section 5.2 {Pages 6=7

In order tc preovide unifermity, and in corder to maintain
consistency and clarity befween the parallel federal and state
provisicns, subsecticn (a) of this secticn shculd kbe deletad and

replaced with the following language found in 40 C.F.R. 370.3(b):

(1) Anv perscn mnay reagquésht Tier ITI informaticon
with respect o a specific facility by
submitting a written request to the LEPC or
SERC in accordance with the requirements of
This section.

(2) If the ILEPC orr SERC does nat have imr its

pessessicm.-the Tier IT infarmaticr reguested

irr paragraptr (1) cf this sec:tid:z,.'.iit-;shaI_‘E.h
request a submissicn of the Tier IT form from

the owner cr cperatcr cf The fac:_:l_‘y' that .'LS.

iz from a state cor leocal Q:Eﬁ:'lc:i&.t"

reguesic
acting i1n his or her official capacity, or the
request is limited +=c hazardous chemicals
stored at the fac:.l; Ly in amxr amcunt in excess

of 10,000 pounds*




B ncrt: Tier IT Hazardous Chewical: It:ve.n:t:cry- form. _nfcmtzomuhtcmzs

(2) If the reguest under baragrabh. (1) of th:.s‘

section dgces not meet the requlrements Of‘“_}__,,j__‘_, )

varagraph (2) of this section, the LEPC or
SERC may reguest submissien of the Tiexr IT
form from the owner or operator of the
facility that is the subject of the regquest if

the raguest under  paragraph (1) of this

saction includes a generzl statement of need.

Subsecticn (b)) of this section should alsc ke deletad and

replaced with the following lafiguage: L

tTrnformation that has been claimed as * trade secret’ in

accordance with 40 C.F.R. 350 et seg. shall be withheld."

19. Secticn 3. Da 7Y . .
A typographical errcr appears under subsecticn (k) of this

section at the word "includes". The letisr '"s% should be deletad

Erom this word, leaving it imr its singular,. a=s copeosed: Tt gluﬂ,.n

form. - ) .
The: term "Tier IT™ shouald hes d&ieted: :fi‘:cmsubsactiom:({ci}’;.af

Syt
Zewm wnt

this secticon as this subssction speaks to reguests for Toxtc

Chemical Ralease form ..nfc:ma:l:z.on.&n under §313(a) oﬁ '!_"J_d.e. HI,..a.nd:

=
RN

e eSS,

:'3

provided for under §312( ;} of Title ITXT.

11. Section 6 (Page 3)

'I'L'L:Ls entire section should ke deleted as it lacks sta.tutcry_'

4 ke
. n.:;.\*-

a.uthor:.ty, is overily broad and falils to add:ess forms~~ an&-




instructicns. Undef thefétatuto:y authcéiE;T:” 
§15-5a4-5(h) of the State Act, the SERC is
astablish procedures f£or the rasceipt and processing of‘réégesgégr
from the puklic and for prescribing forms and instructicns feor
making such regquesits. The State Act deocaes not autherize the:SﬁRCiqr
any LEPC toc make reguests of facilities for information pema‘iﬁﬁg

to the federal Act or state law.

12. Section 7 (Page 8)

This entire sechtion sheould be revised in order to conform to
the requirements of 40 C.F.R. Part 350 which establishes methods
for asserting claims of trade secrecy. To this end, the metheds
listed in 40 C.T.R. 3E50.5 should be incorporated by reference into

the ruies. This section should Ffurther be ravised to include the

following language:

Facilities  required tc repert under 22 U.S.C. 1100 =t
seg. which submit infermaticn claimed as "confidential™
or "trade secr=t" must satisfy the feollewing criteria im

ocrder to protect such informaticmnr from disclosures

(1) The facility must be able to prove that the
information has net been reported under any
other emvirommental regulatior:s

(2} The chemical‘’s identit? must be included inm
the faclility’s reports to EPA; and

(3) The facility mnust substantiate any trade

secret claims upon reguest. 3




et ;@ | | S8
All ise'cﬁgisﬁs received fulfilling the criteria of Sectiom :_'I

shall nct be available for public disclosure.

13. Section 8 (Page 9

The first paragraph of this secticn should be labeled "s.1." . __.

Movecover, the sentence which reads, "[alll fees ccllected shall be
deposited into 2 special account' should be deleted from this
saction. The numerical labels setting cut each o<f the Ifour

subparagraphs +to this secticn should be deleted and said
subparagrapas should then be labeled Y“(a),"™ "(bk)," "(c)," and
"(d)," resgectively

Substantively, this secticn adheres &¢losely to the Terms of
the State Act in ragards ¢ the impositicon of fees and the
coliecticn of delinguent fees. Howéver, the State Act autheorizes
the imposition of "[aln emergency planning netification fee ot to
exceed one hundred dollars...., [2ln annual inventory fee nct fto
exceed cne hundred dollars.... [and a] surcharge fse not to exceed
twenty percant of the fee otherwise payvable to be paid by o
facilities which fail to pay the fees [listed above]...." [enphasis-

added.] In contrast to this, this sectbicr, as proposed,. impasesm - |

s

fees of $100 Dellars and z surcharge fee cf 20% — — the maximme:).

amounts authaerized under the 3tate Act. The SERC should provide ==

raticnal basis for imposing these maximum sums. o all fac:ij_itj:ea._:..;,'
‘generalliy. ‘
A new sectidrr, 8.2, should be added herein which supplies T:tter
language necessary f£or the creation of a special account into which
all fees colilected are ¢ be derositaed. This new section should

read as feollows:




The "Emeréency Response',?-Rightr to Know Fund™ ‘i'S,‘ I;_etébf ;‘
created for the purpcses specified in §15-5A—5(j}'—fk) ro‘f
the State act. This fund shall be a special fund tc be
managed and allocated by the SERC. This fund shall be
‘financed and allccated in the manner prescribed in §15—

BA-5(3)=(k) of said act.

14, Section 9 (Pages 9—12)

It is suggestad that this secticn be revised to indicate the
total funds that are to be avallazble for the distribution ¢f grants
in any given year.. Sucnii a figure should ke established and
supplied Zfor the mutual benefit of *those LEPC’s seeking grantc

funding and for the SERC In its budgeting and allogcaticn efforts.

185. Section 12 (Page 13) ) .

This secticn, wikich mandates state agencles to "...rsspond
within the confines cof +the West Virginiaz Hazardcus Materials
Epergency Response Plan", is Iinsunfficient imx that it deoes not
provide: instruction as to whom cr what: agencies of state government

ars. to respand.




