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NOTICE OF AN EMERGENCY RULE

AGENCY:_ State Emergency Response Commission TITLE NUMBER:__ 55

CITE AUTHORITY: Chapter 15, Article 5A, Section 5

EMERGENCY AMENDMENT TO AN EXISTING RULE: YES NO _A
[F YES. SERIES NUMBER OF RULE BEING AMENDED:
TITLE CF RULE BEING AMENDED

IF NO, SERIES NUMBER OF RULE BEING FILED AS AN EMERGENCY: Series I
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THE ABOVE RULE [S BEING FILED AS AN EMERCENCY RULE TQO BECOME EFFECTIVE AFTER

APPROVAL BY SECRETARY COF STATE OR 35TH DAY AFTER FILING, WHICHEVER OCCURS
FIRST. - : S —

" THE FACTS AND CIRCUMSTANCES CONSTITUTING TEE EMERGENCY ARE AS FOLLOWS:
The establishment of the proposed rule is necassary for the State Emergency
Response Commission to carry out its responsibilities under Chapter 15,
Article 5A of the Code of West Virginia and to comply with Federal reguirements
under the Superfund Amendments and Reauthorization Act of 1886, Title III.
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State of West Virginia 5 Secretary OrﬁPuh i
- F epartment o lie Safety and
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;Lm 5 Department of Public Safety , Dep.:.rtme(r;tofclurr;z:nm ]
AT S . ey Adjutant General's Degartment
‘%'ml_,_,. (3 State Capitol Building Offics of Emerzency Services and
a:;\;:\‘;i‘y‘/,"j : - - - Box 2930 . . Emergency Services Advisory Counasl
SRR : B —_—— . Armory Board
. 1500 Kanawi:la Bgulevfrd 7 Military Awards Board
Joseph J. Skaff Charlesion, West Virginia 25303-0001 Shenffs' Bureau
Fire Commission & State Fire Admin,
SECRETARY Regional Jail and Prison Authocity

Board of Probation and Parole

(304) 348-2930  June 14, 1597

T0: Ken Heckler
Secretary of State

FROM:  Joseph J. Skaff, Cretary
Department of-Fublic Safety

-

1 heredy concur with tne Rules and Regulations being proposed by

“he State Lmergency Response Commission on this date.
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TISCAL NOTE FOR PROPOSED RULES
fule Title: Title 55 - State Emergency Response Commission Legislative Rules
™vTe of Rule: X Legislative | Interprstive Procedural

Acency State Emeraency Response Commissiolcdrsss (/0 0ffice of Emergency

Services, Stfate Capitol Building. Rocm EB-80. Charleston, WY 25305

. ANNTAL IISCAL YEAR ;
1. EfZecz of Proposscs Rulse Irncresse [Cecrazsa: Qurrsnt Nexs Therezftar
Estimaced Total Cost $ 0.00 $ 0.00 $ 0.00 $0.00f $0.00 -

2. Ecplanaticn of above estimates: The proposed rule will have no effect on
State of West Virginia's general revenue accounts.

3. Cbjectives of these rules: The objectives of these rules is to reguire the
development ¢f comprehensive emergency response plans, and establish a pro-
gram for the ccllection and dissemination to the public information on
certain hazardcus and toxic chemicals in their communities.




Explanation of Overall Econanic Impact of Propesed Rule.

Al

Fecncmic Inpact on State Govermment.

" The propcsed Tules will provide revenue for administering the
provisions. of Chapter 1S, Article 3A. Minimial cost will be in-
curred tc implement the program. Once implemented and revenue is
generated, the cost to state govermment should he nil.

Ezerncmic Impacth cn Political subdivisicns; Specific Industries;
Specific groups of citizens.

The economical impact to entities outside of state government
will require the payment of fee(s) for Teporting information meeting
the criteria of hazardous and toxic chemicals in accordance with
Federal Law SARA, Title III. :

Zmonende Immack on Citizens/public at Large.

The eccnomical impact on West Virginians will only be applicable
o those individuals operating facilities having hazardous or foXic
chemicals, The average c¢itizen should nct be affected economically’

Date: ,/jz"‘?"c?/

Sicnatiuge cf Agency Head or Aujicpized Representative

Carl Bradford, Chairman
State Emergency Response Commission




DATE: December ¢, 1991

TO: ZGISLATIVE RULZ-MAKING REVIEW COMMITTEE
TROM: Carl L. Bradford, Chairman, State Emergency Response Commission

LEGISLATIVE RULE TITLE: SERC Leaisiative Rules

1. Autherizing statutel(s) c¢itation Chapter 15, Article 54,

Section 5 (ag) through (1}

2. 2. Dace filed in State Register with Notice of Hearing:

June 14, 1891

Wnat othker nofice, inecluding advertising, did you give

o.
of the hezring?
Stats Registar
c. Date of nearing{s): _July 18, 1821
d. dgtach List of persons who appearsd at hearing, comments

received, amendments, reasons for amendments.

Acttzcned X NQo comments reasivaed

e, Date you filed in State Register the agency approved
proposed Lagislative Rule following public hearing:
(be axzect) ’

June 14. 1881 , B , B

Name and phone number{s) of agency perszen(s) to contaecs
for additionzl informaticn:

-

Mr. Carl L. Bradford, Director

NfFfice of Emergency Services

State Capnitol Building, Room EB-30

Charlestan, WV 25305




1, TIf the statute under which you promulgated the submitted
rules requires certain findings and determinations to be
made as & caondition precedent to theilr promulgation:

a, Give the date upon which you £iled in the State
Register a2 notice ¢f the time and place of a

hearing for the taking of evidences and a general
descripticn of the issues to be decided.

N/A
‘b, Date ¢f hearing: N/A
c. ©On what date did vou £ile in the State Register the

fincings and determinations reguized together with
the. reasons thereior?

N/A

é. Ttachh f£indings znd determinations and reascns:

Attachea WA




DATE:
TO:

FROM:

Cecember 9, 1591
LEGISTATIVE RULE-MAKRING REVIEW COMMITTEE

Carl L. Bradford, Chairman, State Emergency Response Commission

EMERGENCY RULE TITLE: Chapter 15, Article BA, Section 5 (g) through (1)

Date of filing: _ December §,71991

Statutory authority for preomulgating the emergency rule:
Chapter 15, Article BA, Sections 5, (g) through (1)

Date of filing of proposed legislative rule: December 9, 1991

Does the emergency rule adept new language or does it
amend or repeal a current legislative rule?

Mo

- Has the same or similar emergency rule previously been

filed and expired?
No

State, with particularity, those facts and circumstances
which makg the emergency rule necessary for the immediate
Preservation of public peace, health, safety or welfare

The establishment of the proposed rules is necessary for the State

Emergency Response Commission to carry out its responsibilities under

Chapter 15, Article BA of the Code of WV and to comply with Federal

- requirements under the Superfund Amendments and Reauthorization Act

of 1986, Title II1.




7. If the emergency rule was promulgated in order to comply
with a time limit estgablished by the Code or federal
statute or regulation, cite the Code provision, federal
statute or regulation and time limit established therein.

The Superfund Amendments and Reautherization Act of 13985, Title III

required states to estabiish State Emergency Response Commissions by

April 17, 1987. This was done by Executive Order, however, the West

Virginia Emergency Response and Community Right-to-Know Act of 1989%

8. State, with particularity, those facts and circumstances
which make the emergency rule necessary to prevent sub-
stantial harm to the public interest.

Adoption of the emergency rule s necessary to assure West Virginia's

ability to fully implement the provisions of the Federal and State

legislation cited above and insure that the public is fully informed

a2s to the hazardous chemicals present ‘in their comnunities.

*superceded the Executive Order and the emergency rule is necessary
to assure the state's full compliance with the Federal JTegislation.




T 7T T TTTTWEST VIRGINIA
STATE EMERGENCY RESPONSE COMMISSION

Title &5

SERC Legislative Rules

State Capitol
Charleston, West Virginpia
Approved by:

The West Virginia State Emergency Response Commission:

June 7, 1891

Secretary, Devartment of Public Safety:
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Gener%; Jossnh J/ﬁﬁkaff
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WEST VIRGINIA STATE EMERGENCY RESPONSE CCMMISSION

LEGISIATIVE RULES
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State Emergency Response Commission
Legislative Rules Sec. 1.1

55-1-1. GENERAL

1.1 Scope: These rules establish the procedures necessary
by the West Virginia SERC for the implementation of Title III of
the Superfund Amendments and Reauthorization Act of 1986 and
Chapter 15, Article 5A et. seq. for the purpose of developing
comprehensive emergency response plans and to establish a program
for the collection and disseminaticn to the public of information
on certain hazardous and toxic chemicals in communities through-

out West Virginia. : .

1.2 Authority: These rules are issued under authority of
West Virginia Code, Chapter 15, Article 34, Sectiomn 5.

1.3 Effective Date:

die

1.4 Filing Date:

1.3 Exemptions: These rules have no applicaticn to (1) any
food, food additive, color additive, drug, or cosmetic regulated
by the U. S. Food and Drug Administration ({FDA}; (2) any sub-
stance present as a solid in any manufactured item to the extent
exposure tc the substance does not occur under normal conditions
of use; (3) any substance to the extent it is used for personal,
family, or household purposes, or is present in the same form and
concentration as a product packaged for distribution and use by
the general public; (4} any substance to the extent it is used in
a research laboratory or a hospital or other medical facility
under ‘the direct supervisiocn of a technically qualified indivi-
dual; (5) any substance to the extent it is used in routine
agricultural operations or i1s a fertilizer held for sale by a
retailer to the ultimate customer; and (6) No exemptions apply to
the requirements of Secticn 302 of Title III.

55-1-2. DEFINITIONS.

2.1. "Best management practices" means any practices made
applicable to a facility pursuant tc section 304 (e) of the Clean
Water Act and the federal regulations promulgated thereunder.

2.2. "Clean Water Act" means the Federal Water Pcllution
Contrel Act. P.L. 92-500. enacted on the eighteenth day of Octo-
ber, cne thcocusand nine hundred seventy-two, and all subseqguent
amendments to that act.




State Emergency Response Commission
Legislative Rules Sec. 2.3

2.3. "Code" means the code of West Virginia, one thousand
nine hundred thirty-one, as amended.

2.4. "Commission" means the state emergency response Com-
missicn. (SERC)

2.5. "Committee” means a local emergency planning commit-
tee. (LEPC)

2.6. "Emergency planning district™ means a gecgraphic area
designated by SERC as requiring its own comprehensive emergency
response plan. The SERC may designate existing political sub-
divisions or multijurisdictional planning organizations as such
districts.

2.7. "Facility" means all buildings, equipment structures
and other staticnary items which are located on a single site or
cn contiguous or adjacent sites, and which are owned or operated
by the same person. For the purposes of emergency release
notification, the term includes motor wvehicles, roiling stock,
and aircraft.

2.8. "Local emergency planning committee" (LEPC) means that
group of _persons, for each emergency planning district, who are
appcinted by SERC in accordance with the provisions of section
seven of this article. . :

2.9. "Rescurce Conservation and Recovery Act" (RCRA) means
P.L. 94-580, enacted on the twenty-first day of Cctocber, omne
thousand nine hundred seventy-six, and all subseguent amendments
to that act. S T .. : :

2.10. "Spill prevention control and countermeasure plan"
{SPCC) means any plan develcped pursuant to Secticn 112.3 of
Title 40 of the Code of Federal Regulations.

2.11. "Title III" .means the Emergency Planning and Community
Right-to-Know Act cf 1886, P.L. 99-499,

2.12. "Emergency Notification" or "Emergency Release Notifi-
cation” means the notification required by Section 304 of Title
IIT which must be given immediately in the event of a release of
a listed hazardous substance that exceeds the reportable gquantity
for that substance. This notification must be given te National
Response Center, SERC and LEPC.

2.13. "Emergency Response Plan" means the plan to be devel-
oped by each LEPC. :




State Emergency Respcnse Commission
Legislative Rules Sec. 2.14

2.14. "Inventory Form" means the Emergency and Hazardous
Chemical Inventcry and Tier II forms that must ke submitted by
covered facilities tco the LEPC, SERC, and the leocal fire
department. - - s

2.15. "List of MEDS Chemicals" means a list of chemicals
submittad to LEPC, SERC, and the local fire department in lieu of
the requirement to submit copies of Material Safety Data Sheets
(MSDS) .

Z.16. "MSDS" or "Material Safety Data Sheet" means a form
used by chemical ccmpanies and reguired by the Federal Occupa-
ticnal Safety and Health Administraticn‘’s Hazard Cemmunication
Standard (40 C.F.R. 1910.1200; for reporting health and safety
informaticn on hazardous substances.

2.17. "Tier II Information"” means information which must be
provided on the inventory form only upon regquest ©f SERC or LEPC
and includes:

{a} The chemical.name or the common name of the
chemical as provided on the material safety data sheet.

(b) An estimate (in ranges) of the maximum amocunt
of the hazardous chemical present at the facility at any
time during the preceding calendar year.

{(c) An estimate (in ranges) of the average daily
amount of the hazardous chemical present at the facility
during the preceding calendar vyear.

(d) A brief description of the manner of storage and
location of the hazardous chemical.

{e) An indication of whether the owner elecis to
withhold location infermaticon of a specific hazardous
chemical from disclosure to the public under section 324.

2.18. "Toxic Chemical Releases" means releases of toxie
chemicals that must be reported annually in a "Toxic Chemical Re-
lease Reporting Form" to the U. S. Env1ronmental Protection
Agency and SERC. :

2.19. Terms not defined in the state regulations shall —
carry the definitions given them in the federal regulations at 40
C.F.R. Part 355 and 1ncluslve of the appendlces correspondlng
thereto. : — :




State Emergency Response Commission
Legislative Rules L : Sec. 3.1

55-1-3. STATE EMERGENCY RESPCNSE COMMISSION (SERC)

3.1. Composition. SERC shall consist of eleven members
including (1) the director of the department of natural re-
sources, (2) the director of the Department of health, (3) the
director of the air pcllution control commissicn, (4} the direc~-
tor cf the office of emergency services, {(5) the superintendent
of the department of public safety, (6} the commissioner of the
department of highways; cone designee of the (7) public service
commission and (8) state fire marshal, all of whom shall be ex
officioc members. A representative from (9) the chemical in-
dustry, (10) a representative of a municipal or veolunteer fire
department and (1l) a representative of the public. :

3.2, Chairman: The director of the cffice of emergency
services shall serve as the Chairman of SERC.

3.3. Vice Chairman: SERC shall elect from its membership a
Vice Chairman who shall preside over the meetings and hearings of
SERC in the absence of the Chairman.

3.4. Secretary: SERC shall appoint a secretary. The
secretary need not be a member of SERC. The secretary shall keep
all proceedings of SERC entered in a permanently bound record
bock properly indexed. The secretary shall preserve.and attest
to -all proceedings of SERC.

3.5. Meetings: SERC shall meet at such times and places as
may be agreed upon by the members of SERC or upon call of the
Chairman or any two members of SERC.

3.6. Qucrum: Slxrmembers of SERC shall constitute a guorum
for the transaction of business.

3.7. Authority of SERC: SERC shall have and exercise the
authority to perform the following duties: -

(a) Designate emergency planning districts,

(b) Appoint LEPC for each emergency plannlng district
and supervise and coordinate the activities of such
committees,

(c) Revise any designations and appointments of
planning districts and committees as appropriate,

(d) Designate additional facilities subject to the
regquirements of these rules, Title III and
Chapter 15 Article 54 of the West Virginia Code
after public notice and comments,




State Emergency Response Commission
Legislative Rules o _ Sec. 3.7

(e} Review emergency respeonse plans submitted by the
LEPC, make recommendations to ensure coordination

of plans with other planning districts and existing

state and lcoccal emergency response plans,

(f) Enter into cooperative agreements with state
agencies designating specific responsibilities
to implement these rules and Article 15, Secticon
52 of the West Virginia Ccde.

{g) Promulgate procedural rules cf practice before
SERC, receive and process regquests from the puklic
for information in accordance with 42 USC 11001,
et.seg., prescribe forms and instructicns for
requesting information, prescribe forms and in-
structions for the submission and receipt of con-
fidential infcrmation, award.grants, establish
fees and implement the provisions of Chapter 15,
Article 3A of the West Virginia Code.

(h) Establish an emergency planning grant program.

3.8. Reimbursement of Expenses. Members of SERC shall be
reimbursed for all reasonable and necessary expenses actually
involved in the performance of their duties in accordance with
the State Travel Management Regulations.

3.9. Employment of Perscnnel.

{(a) SERC may appoint and employ such perscnnel as may

be reguired, whose duties shall be defined by SERC and whose
compensaticon to be fixed by SERC.

{(b) Payment of compensaticn shall be from the state
treasury, upon reguisition of SERC from monies appropriated for
such purposes.

55-i-4., RULES OF PRACTICE BEFORE TEE STATE EMERGENCY RESPONSE
COMMISSION (SERC)

4.1. All meetings shall be in accordance with Chapter 6,
Article 9A et.seg. of the West Virginia Code. - .

4.2. Any interested person desiring to appear befcre SERC
shall notify the Secretary of SERC at least two weeks prior to
the next scheduled meeting.

4.3. The chairman shall establish the agenda, provide for
public notice and make necessary arrangements for the meeting.




State Emergency Response Commission
Legislative Rules : o Sec. 5.1

55-1-5. PROCEDURES FOR RECEIVING AND PROCESSING REQUESTS
IN ACCORDANCE WITH 42 USC 11001.

5.1. Public records of SERC or LEPC consistent with the
provisions of sections 322 and 324 of Title III will be made
available to the general pubklic during normal work hours at the
Office of Emergency Services.

(a) Public records include the following documents
which will be made available:

(1) Material Safety Data Sheets submitted under
Section 311 of Title III.

{2) List described in Section 311(a)(2) of
Title III.

(3) Emergency Respcnse Plan prepared under
Section 303 of Title III.

{4) Zazardous Chemical Inventory Forms
{Tier II) prepared under Section 312 of
Title III.

(5) Feollow up Emergency Notice, submitted
under Section 304 of Title III.

(6) Chemical Release Form submitted under
Section 313 of Title III.

(7} Minutes of SERC.

{8) Correspondence between SERC regarding
plans develcped by LEPFC.

{9) List of facilities reporting under
Title III Sections 302 and 313.

(b} The SERC Chairman or his designee will serve as
coordinator of information.

5.2. Qualificaticns on Availability of Information Con-
tained in Public Records.

(a) Any person may regquest Tier II information with
respect to a specific facility by submitting a written request to
the LEPC cr SERC in accordance with the requirements of this
sectiocn.

(b) If the LEPC or SERC dces not have in its possessicn
the Tier II infeormation reguested in paragraph {1} of this sec-
tion, it shall request a submission of the Tier II form from the
owner or operator of the facility that is the subject of the re-
quest, provided that the request is from a state or local offi-
cial acting in his or her cfficial capacity, or the reguest is
limited to hazardous chemicals stored at the facility in an
amount in excess of 10,000 pounds.




State Emergency Response Commission
Legislative Rules o _ o S Sec. 5.2

(c) If the request under paragraph (1) of this secticn
does not meet the reguirements of paragraph (2) of this secticn,
the LEPC or SERC may reguest submission of the Tier II form from
the owner or operator of the facility that is the subject of the
request if the regquest under paragraph {1} of this section in-
cludes a general statement of need.

(d) Information that has been claimed as trade secret
in accordance with 40 C.F.R. 350 et seg. shall be withheld.

5.3. How To Reguest Informaticn.

(a) Individuals seeking information must file a written
request with SERC or LEPC identifying the specific public record
requested,

(b) Rececrds which may be requested from SERC or LEPC
include those items in Section 5.1(a}.

(e} If the written regquest does not adequately identify
the specific public record reguested, SERC or LEPC will notify
the perscn making the reguest that additional information is
needed before the request can be preccessed.

5.4, Processing of Requests.

Upon receipt of a written request for information,
SERC or LEPC will note the date and process the reguest, which
includes one of the following acticns:

{a} Furnish the regquested informaticon along
with an inveoice for the cost of reprecducing
the informatiocn.

(b) Advise the requestor of the time and place
whare the records may be inspected.

{¢) Request more specific information in order
to process the reguest.




Sec. 5.4

State Emergency Respcnse Commission
Legislative Rules i o

{(éd) If the record is not available but was re-
qgquired to have been filed with SERC and can
be obtained by SERC, advise the requestor
that the record will be obtained.

{e) Deny the request stating the reason for
denial, i.e. (a) record not known to
exist; (b} record is not required under
Title III; or {c} the record is exempt
from disclosure under Title III or any
provision of Chapter 15 Article 3A of
the West Virginia Code.

53-1-6. INSTRUCTIONS FOR REQUESTING INFCRMATION
If SERC or LEPC requests, in writing, information

relating tec the provisions of these rules, a facility shall
furnish the information requested.

55-1-7. " CONFIDENTIAL INFORMATION

Facilities reguired to report under 42 U.S.C. 11001
et seq. which submit lnﬁgrmatlon claimed as_”confldentLal" or
“trade secret” must satisfy the following criteria in order to
protect such information from disclosure: . :

{a) The facility must be able to prove that
the informaticn has nct been reported
under any cother environmental regulation;

(b) The chemical’s identity must ke included
in the facllity’s reports te SERC; and

{c} The facility must substantiate any trade
secret -claims upon reguest.

(d) All information received fulfilling the
criteria of Section 7 shall not be avail-.
able for public disclosure. ' '



State Emergency Response Commissicn
Legislative Rules o _ Sec. 7.1

55-1-8. FEES.

8.1. All facilities required to submit the emergency and
hazardous chemical inventory forms or material safety data sheet
required under Title III, Sections 311 and 312 shall pay the
following fee for the administraticen of Chapter 15, Article BA
et. seg. and LEPC grants as provided in 55-1-9 of these rules.

(a) An emergency planning notificaticn fee of
$100 shall be paid by a facility when it
makes the emergency planning notification
required under Title III, Sections 301-303.

(b) An annual inventory fee of $100 shall be
paid by a facility when it submits the
emergency and hazardous chemical inventory
forms or material safety data sheet required
under Title III, Secticns 311 and 3212.

(c) A surcharge fee of 20% shall be paid by a
facility which fails to pay the reguired
fees of this section.

(d) Fees required in Section 8.1(b) shall be
paid by March lst of each year.

8.2. The "Emergency Response/Right-to-Know Fund" is hereby
created for the purposes specified in Secticn 15-5A-5(j)-(k) of
the State Act. This fund shall be a special fund to be managed
and allccated by the SERC. This fund shall be financed and
allocateéd in the manner prescribed in Section 15-5A-3(j)~(k) cf
said Act. : T : -7 ’

55-1-9. GRANTS.

9.1. Purpose: The purpcose of this procedure is to implement
the emergency planning program grants as authorized by Chapter
15, Article 5A, Section 3{k) of the West Virginia Code.

9.2. Grant Applicaticn Deadline Dates.

(a) Emergency planning grant application shall be re-
ceived by SERC nc later than June 30th of the
grant vear. Applications received after the
estakblished date shall not be considered for
funding.




State Emergency Response Ccmmission
Legislative Rules , Sec. 9.2

(b)

(c)

A mid-year report shall be submitted to SERC by
July 1 of each grant year and shall include a
report of the actual eligible expenditures in-
curred and a report of the activities accomp-
lished under the grant through May 31 of the
grant vear.

Amended application to change grant request

shall be received by SERC nct later than July 1
of the grant vear and shall indicate actual
expenditures incurred and include a revised

LEPC emergency response plan as part of the
justification for the requested change in the
grant reguest. Regquests for increased grant
awards may conly be approved by SERC if sufficient
revenue is available.

Request for the first payment (up to 25% of the
grant award) shall be made if the grant applica-
tion is approved.

Second payment request {up to 25% of the grant
application} shall be received by SERC nc later
than July 1 of each grant yvear and shall include
actual expenditures incurred through May 31 of

the grant year. No second payments will be made
for reguests received after July l; those reguests
will be considered as part of the final close-out
of the grant.

Grant close-out including reimbursement reguest
and certification of expenses shall be received
by SERC not later than March 1 of the next grant
year. Payment will be made based on actual
eligible documented expenditures and completed
LEPC emergency response plan submissicn. If the
required close-ocut information is not received by
SERC by March 1 and:

(1) If no reguest for a second pavment has
been received, the SERC shall assume that
LEPC has no eligible expenditures during
the grant periecd and any payment shall be
considered tec be an overpayment, or

(2) If a request for a second payment has
been received, SERC shall assume that the
eligible expenditures reported on the re-
quest for second payment is LEPC’s total
final eligible expenditures.




State Emergency Response Ccmmission
Legislative Rules Sec. 9.3

9.3. Eligibility to apply: Any LEPC approved by SERC may
apply for an annual emergency planning grant.

LEPC beginning in 1993 shall have:

(a) An approved LEPC Hazardous Materials plan and
updated, if required.

(b} Met at least quarterly in the preceding year.

(c) Conducted at least one hazardous materials
emergency response exercise during the preceding
grant period and at least one hazardous material
emergency response exXercise (tabletop) each grant
period.

9.4. Grant Period: All grant pericds shall be on a calendar
yvear, January 1 through December 31.

9.5. Grant application Information: Any LEPC making
application shall complete the requlred information on forms

prov;ded by SERC. . : -

9.6. Final Grant and Reductions in Grant Awards. In crder
to be eligible for the full grant award, LEPC must have incurred
eligible expenses of at least the grant amounts and must have
completed the required work activities as outlined in the grant
proposal. If LEPC fails to complete the regquired work ac-
tivities, the final grant award and final payment of the grant
shall be reduced. .- - e .-

The value of the grant is calculated as: (1) Work
activities assoclated with planning shall be worth up to 70% of
the grant; (2) work activities associated with LEPC administra-
tion shall be worth up to 30% of the grant; (3) Exercises shall
be worth up to the maximum allowable amcunt for the type of
exercise conducted.

9.7. Eligible Costs.
(a) Personnel costs, including salary and fringe bene-

fits, travel reimbursement for develeping, reviewing and updating
emergency response plans and for administration of LEPC.




State Emergency Response Commission
Legislative Rules : Sec. 9.7

(b) Cepying, printing, associated with developing,
reviewing, updating and publishing of emergency response plans
and associated LEPC operatiocns.

(¢) LEPC funding for certain costs cf conducting _
hazardous materials emergency response exercises as determined by
SERC. _ R : . : ‘

55-1-10. CFFICE OF EMERGENCY SERVICES

10.1. The office of emergency services shall perform the
administrative duties of SERC.

10.2. The administrative duties shall include, but not lim-
ited to, the followings:

{a) Receive, catalogue and crganize information
required to be submitted to SERC;

{b} Utilize existing state response organizationms,
plans and facilities to the extent possible;

(c) Upon concurrence of SERC, enter into
training exercise agreements with federal.
response agencies;

(d) Coordinate with other state agencies on training
for first responders and emergency service
personnel;

(e) Respond to reguests to SERC from the pubklic
for information pursuant to this act;

(f) Perform such preliminary analysis and collect
such information as may be required to enable
SERC tc fully review lccal emergency response
plans; and

{g) The director may employ such clerical and
technical personnel and acguire data management
and other eguipment and cffice space as may be
necessary to carry out the provisicns of this
act.




State Emergency Response Commissicn
Legislative Rules L - S o ~Sec. 11.1

55-1-11. ENFORCEMENT.

11.1.  The Chairman of SERC may order a facility owner or
operator to comply with the requirements of applicable federal
law, Chapter 15, Article 5a of the West Virginia Code and any
rules promulgated by SERC.

11.2. Failure to comply with the provisions of applicable
federal law, Chapter 15, Article 53A et.seg. or any rule promuil-~
gated, the Chairman may reguest the attorney general to commence
an action for c¢ivil penalties, injunctive reliei or other appro-
priate relief to enforce such provisions, rules or order.

11.2. Action may be broucht in any federal district court
having jurisdicticn cor in the circuilt court of Kanawha County or
the county where the facility or a major porticn thereof is lo-
cated. e el e =

55-1-12. STATE EMERGENCY RESPONSE.
Agencies of state government shall respond within the con-

fines of the West Virginia Hazardous Materials Emergency Response
Plan.




WEST VIRGINIA

GASTON CAPERTON
GOVERNOR

STATE EMERGENCY RESPONSE COMMISSION
STATE CAPITOL BUILDING, ROOM EE-30
CHARLESTON, WEST VIRCINIA 153035
(304) 348-5380

January 13, 1552

Ken Hechler _.. _ _ . _ _ oL
Secretary of.State - R
Main Capitol Ruilding
Charleston, WV 25305

Dear Mr. Hechler:

The West Virginia Emergency Response Commission respectfully
regquests to withdraw the Emergency Rules filed by the Commission
with vour office on December 2, 1951. - :

This action is taken based upon the understanding that i1t is
the intent of vour offide to deny the Emergency Rules. Evean though
the withdrawal o¢f these FTules will seriously impair the
Commission's ability to mest its responsibllify under Federal and
State law, the impairment will be less severe than the conseguences
of having the f£iling denied. ' . ' o ' '

Sinc:erel}/ﬁ%v
///;aféz:T/Bradford
Chairman

CLB/bk -




WEST VIRGINIA

FILED
87 JAN 1D P 2 28

GASTON CAPERTON

GOVERNCR ™ -
i
STATE EMERGENCY RESPONSE COMMISSION
STATE CAMTOL BUILDING, ROOM EB-5C
CHARLESTON, WEST VIRGINIA 25305
{304} 348.53480
January 10, 1852
MEMORANDUM o : _ .
TO: ' Honorable Ken Hechler, Secratar
FROM: Carl L. Bradford, cChairman

West Virginila Emergency Re

SUBJECT: Additional 7124 rmation regarding State Emergency

Response Comm 551on,'Ti le XNumber 55, Emergency Rule
Filing

COMMENTS ¢

The establishment of the proposed rule is necessary for the State
Emergency Response Commission to carry out its responsibilities
under Chapter 15, Article 3A of the Code of West Virginia and to
comply with Federal reguirements under the Superfund Amendments and
Reauthorization Act <f 1986, Title IIX.

Public Law 959-4%99, Title IIL, section 301 provides that: "Not later
than =six months after the date of the enactment of this title, the
Governor o©f each State shall appoint a State Emergenty Response
Ceommission. The Governor may designate as the State Emergency
Response Commission one ar more existing emergency rasponse
ocrganizations that are state- sponsored. or appointed. The Governor
shall,., toc the extent practicable, appoint persons to the BState
*merge 10y Response Commigsion who have technical expertise in the
amergaency response field. The State Emergency Response Commission
shall appoint local emergency planning committees under subsection
{c) and shall supervise and coordinate the activities cof such
committiess. The State Emergency Respense Commission shall
establish procedures for racgiving and processing reguesce from the
public for informaticen under section 324, iIncludin Tisx IZX
informatiorn under section 312. Such procedures shall include the
designation of an official to ssrve " as coordinator for
information.”...




Honorakble Ken Hechler
January 10, 199z © 0
Page Two

The effective date of this reguirement wag April 17, 1987. The
state complied with this reguirement by then Governcr Moore issuing
an exXecutive order creating a State Emergency Response Commissicn
and empowering it to sstablish precedures for complving with the
reguirements of Public lLaw 99-459,

However, on April 8, 198% the West Virginia Legislaturse repealed
Rrticle thirty-one, Chapter sixteen of the Code of West Virginia,
which provided many of the autherities utilized by the original
State Emergency Response Commissicn. HE 2332 alsc amended Chapter

fifteen of said Code by adding theretfc a new article designated
Article 5-A relating to the West Virginia Emergency Response and
Community Right-to=Know Act: "setting forth purposs: creating the

West. Virginia Emegrgency Response Commission: setfttin forth
responsgibilities: . providing definitions: referencing certain
iederal legislation: setting forth composition, organization,
gualifications, terms, rémoval, compensation and meeting

requirements for the State Emergency Respense Commissicn: setting
forth powers and duties of the commissions: providing for
procedural rules: providing for cexrtain feses: setting forth powers
and duties of the Cffice of Emergency Services: providing for the
establishment of emergency planning districts and committeas:
relating to facility fges and a spe&cial adcount to recelve such
fees: providing for a local grant prodgram: setting £forth a
mechanism to collect arnd disseminate information to the public on
certaln hazardous chemicals and toxic chemicals and to assure that
state and lacal authorities and the public ars adeguately prepared
te respond to releases of harzardous chemicals and toxic chemicals
into . ths gnvironment: providing commission standards and
requirements moere stringent than federal law: providing for
penaities: autherizing the commissicon to utilize the attorney
general in Initiating legal actions dnd pensglities: and authorizing
the commission to comply with the obligations of the state under
federval law." ’ o S ) S

Until the emergency rules which are being submitted are in geffect
the West Virginilia Emergency Response Commission has no wvalid
procedures for carrying cut its Federal and State mnandated
responsibilities. - Principal among these functions are ths
provisicn of procedures for facilitieg having hazardous chemicals
To raport the storage, manufacture. and accidental release of these
chemicals to the Emergency Response Commission and procedures for
the Commilssion to response tTo citizen inguiries regarding the
presence 0 hazardous chemicals in their community.

CLB:bk




STATE OF WEST VIRGINIA
DEPARTMENT OF PUBLIC SAFETY

GASTON CAPERTON
. SOVERNOR

JOSEPH J. SKAFF

CARL L. BRADFORD
SECRETARY DIRECTOR

OFFICE OF EMERGENCY SERVICES

STATE CAPITOL BUILDING, ROOM £B-80
CHARLESTON, WEST VIRGINIA 25305
(304) 348-5380

December 13, 1991

MEMORANDUM

TO: i All SARA Title III Reporting tities '
FROM: Carl L. Bradford, Chalrman /.. ;;?/ ol
West Virginia State Emergerncy Resp e commission

SUBJECT: 1981 Changes for Reporting Tier II -

The West Virginia 3tate Emergency Response Commission (SERC)
has adopted rulss and regulations which affect the submission of
Emergency and Hazardous Chemical Inventeory forms in conformance
with Section 312 of sSaRA Title IITI. ’ .

Enclosed is a copy ©of the 1980 Novamber revisad Tier Il form
and instruction sheets, The SERC will accept only this form zfor
the 18%%1 reporting vear due by March 1, 1982, There will be two
reasons for the form To be returned to you: 1) Tier II information
submitted on any other form burt the reguired Tier II form and 2) 1if
the form 15 not f£illed out Fropérly. If you have any guestion on
how to complete this form, please contact Barbara Xnotts of my
statf for assistance. ' ) o ' ' ' i

A& §100.00. per reporting facility £iling fee will also be
initiated beginning with this repeorting vealr. Ths fee nesds to be
enclosed with the Tier II submissicn with the check or money order
being made pavadble tTo the WV_State Emergency Response Commission.
A 20% late fes will be assSesss£d for thHOSeE stbhmitting after March 1.

All Tier II reports are to be submitted to:

West Virginia ©Office of Emergency
Services

State Capitol. Building, Room ER~-80
Charleston, WV 25305

If vou have any guestions, pleagé call my office at Z04-348-
380, - - T - '

L8]

ENCLOSURES

CLB/DbK o o -
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TIER TWO INSTRUCTIONS

GENERAL INFORMATION

Submission of this Tier Two form is reguired when requested under Title ITI of the Superfund Amendments and
Reauthorization Act of 1986, Section 312, Public Law 39499, codified at 42 U.S.C. §11022. The purpose of this
Tier Two form is to provide state and Iocal officials and the public with specific information or hazardous
chemicais present at your facility during the past year.

Ceruﬁcauon

The owner or operator or the officially dﬁ:gnar,ed repre-
sentative of the owner or operator must certify that all
informazion inciuded in the T¥r Two submission is true,
accurate, and compiete. On the first page of the Tier Two
report. enter your fuil nmame and official title. Sign your
name and enter the current date. Alsc. enrer the total
number of pagss included in the Confidential and Non-
Confidential informazion Sheets as well as all attach-
ments. An original signarure is required or at least the
first page of the submission. Submissions toc the SERC,
LEPC. and fire department must eack cortairn an criginal
signature on at least the first page. Subsequent pages must
contain either an originai signature, a pnot.ocop} of the
origizal signature, or 2 signature stamp. Each page must
contain the date on which the originai s:g'na.rure was ai-
fixed to the first page of the submission and the total
number of pages in the submigsion.

You must provide all information requested on this form
to fulfill Tier Two reporting reguirements.

This form may aisc be used as a woriksheet for complet-
ing the Tier One form or may be submitted in pxacz of the
Tier One form.

‘Who Must Submit This Form

Section 312 of Title III requires that the owner or opera-
tor of 2 facility submit this Tier Two form if so requested
by a state emergency pianning commission, 2 iocal emer-
gency pianning commirtee, or a fire department with juris-
diction over the rasiliry.

This request may applv 6 the owner or operater of any
faciiity thar is required, under regulations implementing
the Occu_nar.ional Safery and Health Act of 1970, to prepare
or have available a material safery data sheer {(MSDS) for
a2 hazardous chemical present at the facility, MSDS re-
quirements are specified in the Oecupational Safety and
Health Administration (OSHA) Hazard Communication
Standard, found in Title 29 of the Code of Federal Regula-
tions at §1810.1200.

What Chemicals Are Included

If you are submirting Tier Two forms in lieu of Tier One,
vou must report the required information on the Tier Two
form for each hazardous chemical present at vour facility
in gquantities equal to or graater than established thresh-
old amounts (discussed beiow), unieas the chemicals are
excluded under Section 31l(ej of Title III. Hazardous
cherticzls are any substance for whieh your facility mus:

maintain an MSDS under OSHA's Hazard Communication
Stamdard.

If vou elect to submit Tier One rather than Tier Two,
vou may still be required to submit Tier Two informadon
upon regquest.’

What Chemicals Are Excluded

Seeron 311(e) of Title III excludes the foliowing sub-
stances:

(i) Any food, food additive, color additive, drug, or cos-
meric regulated by the Food and Drug Administration;

(ii) Any substanpce present as a soiid iz anv manunfac-
tured item to the extent exposure to the substance does not
occur under ary normal conditions of use:

(iii) Apy substance to the extent it is used for personal.
famiiy sr household purposes, or is present in the same
form and eoneentration as a product packaged for distri-

-bution and use by the gemeral pubiic;

(iv} Any substance to the extent it is used in 2 research
laboratory or a hospizal or other medical facility under the
direet supervision of a technically qualified individual:

{v} Any substanese to the extert it is used in routine
agricuitural operations or is a fertilizer neid for saie by a
retaiier to the ultimate customer.

OSHA regulations. Section 1910.1200(h), stipuiate ex-
emprions from tke requirement to prepare or have avail-
able an MSDS.

Reporting Threshoids

Minimum thresholds have been established for Tier
Qune/Tier Two reporting under Title ITL, Section 312 These
thresholds are as follows:

For extremely hazardous substances (EHSs) designated
under section 302 of Title ITIL the reporting threshold is
500 pounds (or 227 kg.) or the threshold pianning quantity
(TPQ), whichever is lower:

For ail other hazardous chemicals for which facilizies
are required to have or prepare arx MSDE, the minimum
reporting threshoid is 10,000 pounds {or 4,540 kg.).

Tou need to report hazardous chemicals that were pre-
sent at your facility at any time during the previous calen-
dar year at leveis thar equal or exceed these thresholds.
For instructions on thresholc determinations for compo-
nents of mixtures, see “What About Mixtures?” on page &
of these instructions.

A reguesting official may limit the responses required
under Tier Two by specifying partienlar chemiecals or
groups of chemicals. Such requests apply to hazardous
chemicals regardless of established threshoids.




NOTIFICATION, REPORTING, AND RECORDKEEPING

INSTRUCTIONS
Please read these instructions carefully. Print or type all responses,

When To Subrit This Form_

Owners or operators of facilities thar have hazardous

chemicals on hand in guantities equal to or greater than
get threshold levels must submit either Tier One or Tier
Two forms by March 1.

If you choose to submit Tier One, rather than Tier Two,
be aware that vou may have to submit Tier Two informa-
tion later, upon request of an authorized official. You must
submit the Tier Two form withip 30 dayvs of receipt of a
written reguest.

‘ Wheare To Submit This Form

Send either a completed Tier One form or Tier Two
formis) to each of the following organizatiens:

1. Your State Emergency Response Commission.

2. Your Local Emergeney Planning Committee,

2. The fire department with jurisdietion over your facili-

If a Tier Two form is submitted in respense to a request,
serd the completed form to the reguestng agency.

Penaltiss

Any owner or operator who violates apy Tier Two re-
porting requirements shall be lizble to the United Stazes
for a civil penalty of up to $25.000 for each such vioiation.
Eacn day 2 viclation continues shall constitute a separate
violarion.

If vour Tier Twrc responses require more than one page
use addiziopal forms and £ill in the page number at the top
of the form.

Reporting Period

Enrer the appropriate calendar year, beginning January
1 and ending Decemper 31.

Faciliry Identification

Enter the full name of your facility (and company iden-
tifler where appropriatel.

Enter the full street address or state road. If a strest
address is not avaiiable, enter other appropriate igentifiers
that describe the physical location of your facility (eg,
longitude and latitudel. Incinde city, state, and zip code.

Enter the primarvy Stan Indusgtrial Classification
(SIC) code 2nd the Dun & Bradstreet number for your

facility. The financial officer of your facility should be able -

to provide the Dun & Bradstreet number. If your firm does
not have this information, contact the state or regional
office of Dun & Bradstreet to obtain your facility cumbper
or have one assigred. :

Owner/Operator
Enter the owner’s or operator’s full name, mailing ad-

dress, and phone number.

Emergency Contact

Enter the name, title, and work phone number of at least
one local person or office who can act as a referral if emer-
gency responders pesd assistance in responding to & chemi-
cal zceident at the facility.

___Provide an emergency phone number where such emer-
gency chemical information will be available 24 hours a
day, every gav.

The requirement is mandatory. The facility must make

..80me arrangement to ensure & 24 hour contact is available,

Identical Information

Check the box indicating identical information, located
below the emergensy contacts on the Tier Two form, if the
current chemical information being reported is identical to
that submitted iast vear. Chemical deseriptions, hazards,
aroounts. and locations must be provided in this year's
form. even if the information is identical to that submitted .
Iast vear.

Chemical Information: Description, Harzards,

Ampunts, and Locations

The main section of the Tier Two form requires specific
information on amounts and iceations of kazardous chem-
teals. 2s defined in the OSHA Hazard Communication
Standard.

If vou choose to indicate that all of the information e a
specific hezardous chemical is identieal to that submitred
last year, check the appropriate optional box pro7ded at
the right side of the storage codes and locations on the Tier
Two form. Chemical descriptions, hazards, amounts, and
locations must be provided even if the informartion is iden-
tical to that submitted last vear.

® Whar units should I use?

Caicuiate all amounts ag weight in pounds. To convert
ga2s or liguid volume to weight in pounds, muitipiy by ac
approgpriate density factor.

& What about mixtures?

If a chemicai is part of & mixrure, you have the option of
reporting either th: o -eight of the entire mixture or only
the portion of the nuxture that is a particoiar hazardous
chemical (e.g., if a hazardous solution weighs 100 lbs. but
is eomposed of only 5% of a particuiar kazardous chemi-
cal, you can indicate either 100 lbs. of the mixture of 5 lbs,
of the chemical.

Select the option consistent with wvour Section 311 re-
porting of the chemical on the MSDS or list of MSDS
chemieais.

Chemical Desgripticn

Enter the Chemical Abstrasct Service number (CAS#H).
For mixtures, enter the CAS number of the mixture as 2
whole 4f it has been assigned a nuwmber distinc: {rom jts

_somponents, For a mixture that kas ne CAS number, leave

this item blank or report the CAS numbers of as many -
constituent chemicals as possible.

If you are witkholding the name of a chemical in aczor-
dance with criteria specified in Titie III, Section 322, enter
the generic chemical ciass or categery that is struerurally
degeriptive of the chemical (e.g., iist toinene disocynate as
organic isocynate} and check the box marked Trade Secret.
Trade secrot information should be submitted to EPA and
must include a substantiation. Please refer 1o EPA's final




" TIER TWO INSTRUCTIONS

reguiation on trade secrecy (53 FR 28772, July 29, 1988} for
detailed information on how to submi: trade secrecy
claims, :

2. Enter the chemical name or common name of each
hazardous chemieal. ’ )

3. Check box for ALL applicable descriptors: pure or
mixture. and solid, liquid, or gas: and whether the chemi-
cal is or contains an EHS,

4. If the chemical is a mixture containing an EHS, enter
the chemical name of each EHES in the mixture.

Exzampie:

You have pure chlorine gas on hand, as well as two
mixtures that contzin liguid chlarine. You write “chlorine”
and enter the CAS#. Then vou circle “pure” and “mix” —
as well as “liquid” and “gas”. ,
Physical And Health Hazards

For each chemical vou have listed, cheek all the physi-
cal and health hazard boxes thar apply. These hazarc .
categories-are Sefined'im 40 CFR 8702 "The two kerlthk -
hazard categories and three phvsical hazard categories
are a consolidation of the 23 hazard categories defined in
the OSHA Hazard Communication Standard, 29 CFR

1510.1204. .
HazaRD CATEGORY COMPENSAT!ION FOR
REPORTING UNDER SECTIONS 311 AND
312 o

. | O5HA's hazard
EPA's hazard CATEpOnSt | cateoone. _
Fue METE i) FETITEDIS

S5 | Comousbon Lioud
| Pvrspnonc
| Cocoxrer
Sices Relesss of ! Expaceesvn
Pregaure. ! Comoreased Gas
ResCrve . J Unetabhl RegcTve
| Orasnic Pertasae
| Waer FeacTve
Heracee (Acone) | Hegrty Tone
et PETBTL ! Tome
Senstrer
Correranes

Mazximom Amount

1. For each hazardous chemical, estimate the greatest
amount present at your facility on any single day during
the reporting period.

2 Find the appropriate range value code in Table I,

3. Enter this range value as the Maximum Amount.

Table I REPORTING RANGES

Range Weight nange in Pounds
Value From J Te
08 50,000,000 99,999,599
o 100.000.000 495,999,299
10 530,000,000 999,999,099 N
11 1 billion Figher than 1 bii-
ien

Range Weight Range in Pounds
Value From To
01 0 99
02 100 999 .
03 - Looo o.9939
04 10.000 99,969
05 100.000 999,995
06 1.000.000 . 9.958.999
07 10,000,000 49,598,999

If vou are using this form as a worksheet for completing
Tier One. enter the actual weight in pounds in the shaded
space below the response bloeks. Do this for both Maxi-
mum Amourt and Average Daily Amount.

Exampie:

You received one large shipment of a soivent mixture
last vear. The shipment filled five 3.000-gallon storage
tank. You know that the solvent contains 10% benzene,
which is a hazardous chemical.

You fgure that 10% of 25.000 gallons is 2,500 gallons,
You aiso know that the density of benzene is 7.29 pounds
per gallon, so vou multiply 2,500 by 729 to get a weight of
18,225 pounds.

Then vou look at Table I and find that the range value (4
corresponds to 18.225. You enter 04 as the Maximum
Amount.

{If vou are using the form as a worksheet for compieting
a Tier One form, vou should write 18225 in the shaded
area.}

Average Dailiy Amount

1. For each hazardous chemical. estimate the average
weight in pounds that was present at vour fasility during
the vear.

To do this. toral all daily weights and divide by the
number of davs the chemical was present on the site

2. Find the appropriate range value in Tabie I.

3. Enter this range value as the Average Daily Amount.

Exampie:

The 25.000-gallen skhipment ¢f solvent vou received last
vear was gradually used up and completely gone in 315
davs. The sum of the daiiy voiume levels in the tani is
4,538,000 gallons. Br dividing 4.536.000 gallons by 315 days
on-size, vou calcuiate an average daily amount of 14.400
gallons. .

Tou azlready lmow that the soivent contains 10% hen-
zene, which is a hazardous chemical. Since 10% of 14.400 is
1,440, vou figure that you had an average of 1.440 gallons
of benzene. You also know that the density of benzene is
7.29 pounds per gallon, so you muiltiply 1.440 by 7.29 to get
a weight of 10,500 pounds.

Then vou leok at Table I and find that the range value 04
corresponds to 10.500. You enter 04 as the Average Dally
Amount.

(If vou areusing the form as a worksheet for complerting
a Tier One form, vou should write 10,500 in the shaced
ares.)

Number Of Days On-Site

Enter the number of days that the hazardous chemical

was found on-site.
Exampie:
The solvert composed of 10% benzene was present for

-315 days at vour facility. Enter 315 in the space provided.
Storage Codes and Storage Locations

List all non-confidential chemical locations in this col-
umn. along with storage types,conditions associated with
ezch location. Please note that a particular chemical may
be located in several places around the faeility. Each row
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of boxes followed by a line represents a unique location for
the same chemical,

- Storage Codes: Indicate the types and conditions of stor.

age pregent. :

2. Look at Table I1. For each location, find the appropri-
ate storage rype and enter the corresponding code in the
first box. - ’

b. Look zt Table III*. For each storage type, find the
appropriate storage types for pressure and ternperature
conditions. Enter the applicable pressure code in the sec-
ond box. Enter the applicable temperature code in the
third box. o o T )

Table II — STORAGE TYPES

CODES Types of Storage v «-*

Above ground tank

Below ground tank

Tank inside buijding

Steel drum

Plastic or nop-metallic drum
Can

Carboy
Sile
Piber drum
Bag
Box
Cylinder
{Glass pottles or jugs
Plastic botties or jugs
‘%or.g bin
ank wagon
Rail car
Other

WOYOZ R Pl QT O s b

Table III — TEMPERATURE AND PRESSURE
CONDITIONS

CODES Storage Conditions
[PRESSURE)

Ambient pregsure

Greater than ambient pressure
Less than ambient pressure

(TEMPERATURE)

Ambient remperature

Grearer than ambient temperature
Less than ambient temperazure put not
cryogenic

Cryegenic conditions

COtI

& U d

1

Example:

The benzene in the main building is kept in a tank inside
the building, at ambient pressure and less than ambient
temperature.

Table II shows you that the code for a tank inside 2
building is C. Tabie IIl shows you that code for ambient
pressure ig L, and the code for less than ambient tempera-

_ ture is 6.

You enzer: C{1,6}

Storage Locations: Provide 2 brief description of the
precise location of the chemical, so that emergency re-
sponders can lozcate the ares easily. You may find it advan-
tageous to provide the optional site plan or site coordinates

-- = as expiained .below,

For each chemical, indicate at 3 minimum the building
or lot. Additionally, where practical. the room or area may
be indieated. You may respond in narrative form with
appropriate site coordinates or abbreviations.

If the chemical is present in more thao one buiiding, lot,
or area location, continue vour responses down the page as
needed. If the chemical exists everywnere at the plant site
sirmmultaneously, you may report that the chemiecal is ubig-
uitons at the site.

Optional Attachments: If you choose to attach one
of the following, check the appropriate Attachments box
at the bortom of the Tier Two form.

2. A site plan with site coordinates indicatad for build-
ings, lots. areas, ete., throughoutr your facility.

b. A .5t of site coordinate abbreviations that correspond
to buildings. lots, aress, etc.. througheour vour faciiicy,

¢. A description of dikes and other safeguard measurss
for storage locations throughour your facility.

Exampie:

You have benzene in the main room of the main build-
ing, and in tank 2 in tank field 10, You attach 2 site plan
with coordinates as follows: mairn bujiding = G-Z, tank
fieid 10 = B-6. Fill in the Storage Location as follows:

B-6 (Tank 2) G-2 (Mrirn Room)

Under Title ITI. Section 324, you may eieet ro withhoid
loeaton information on 2 specific chemical irom disclosure
to the pubiie. If you choosge to do sa:

® Enter the word “"confidential” in the Non-Confidential
Location section of the Tier Two form on the firs: line of
the storage iocation,

® On 2 separate Tier Two Confidential Locacion infor-
mation Shest, enter the name and CAS# of each chemics!
for which vou are keeping the location confidencial.

& Enter the appropriate location and storage informa-
tion, as desribed above for non-confidential locations.

® Attach the Tier Two Confidential Locarion informa-
tion Shee: to the Tier Two form. This separates confiden-
tial locations from other informazion that will be dis-
ciosed to the public.

'Ed.izpr’s Note: According to EPA, this section of the Tier II form is incorreer. However, facilities are instrusted o
follow the instructions as written. For clarification, cotitact EPA's tollfree Right-To-Know Hotline at (800) 535-0202.
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TELEPHONE (304) 342-2123

January 3, 1992 , el
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VIA TEILECOPY AND REGUIAR WMATY,  _

Mr. Mike McThomas .
Legislative Rule~Making Review Committee
State Capitol Complex

Main Building, 152

Charleston, West Virginia 25305

Dear Mr. McThomas:

Below are the objections of the West Virginia Manufacturers
Association ("WVMAM) concerning certain sections of the State
Emergency Response Commission’s ("SERC’s") legislative rules (the

tryles") filed with your office and the Office of the Secretary of
State as Emergency Rules on December 9, 1991.

The WVMA, in both their comments submitted to the Office of
Emergency Services on July 18, 1991 and today, object to §5.1 of
the rules which purports to list as a public record "[hjazardous
‘chemical inventory forms (Tier II) prepared under Section 312 of
Title III." The WVMA urges that the term "Tier II" be deleted from
this sentence and be replaced with the term "Tier I" as Tier II
information, reaquired to be submitted under Section 312 of Title
ITI, includes a disclosure of the location of specific chemicals.
Under Section 324 of Title III, information pertaining to the
location of such chenicals is to be protected from public
disclosure, and therefore should not be listed under any state

regulation as a public record available for general dissemination.
(See attachment).

The WVMA further urges the deletion of §6 of the rules which
purports to mandate facilities to, upon request, provide the SERC
or any Local Emergency Planning Committee with information
pertaining to any provision of the rules. The WVMA urges the
deletion of this entire section as it lacks statutory authority, is

overly broad and fails to address forms and instructions. Under
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the statutory authority granted it through §15-5A-5(h) of the State
act, the SERC is only enpowered to establish procedures for the
receipt and processing of requests from the public and for
prescribing forms and instructions for making such requests. The
State Act does not authorize the SERC or Local Emergency Planning
Committees to make requests of facilities for information
pertaining the rules.

On behalf of the WVMA, I thank you for affording me the

opportunity to comment on these rules, and invite vou to contact me
at your convenience should yvou wish to discuss these objections.

Very trulygj;gij,

Karen Price
President, WVMA

KP/shr
Attachment

CC: Ms. Judy Cooper .
Mr. Robert L. Foster
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information required to be provided to a treating
physician or nurse under this subsection. No writ-
ten confidentiality agreement or statement of need
shall be required as a precondition of such disclo-
sure, but the owner or operator disclosing such
information may require a written confidentiality
agreement in accordance with subsection (d) of this
section and a statement setting forth the items
listed in paragraphs (1) th:ough (3) as soon a3
circumstances permit,

(c) Preventive measures by local health professionals

(1) Provision of information

An owner or operator of a facilify subject to the
requirements of section 11021, 11022, or 11023 of
this tifle ghall provide the specific chemical identi-
ty, if known, of 2 bhazardous chemical, an ex.
tremely hazardous substance, or & toxie chemical
to any health professional (such as & physician,
toxicologist, or epidemiologisti—

{A) who is & local government employee or a
person under coniract with the local govern-
ment, and '

(B) who requests such information in writing
and provides s written statement of need under
paragraph (2) and a written confidentiality
agreement under subsection (d) of this section.
Following such a written request, the owner or

" operator to whom such request is made shall
promptly provide the requested information to
the local health professional. The authority to
withhold the specific chernical identity of =2
chemical under section 11042 of this title when
such information is 2 trade secret shall not
apply to information required to be provided
under this subsection, subject to the provisions
of subsection (d) of this section.

{2) Written statement of need
The written statement of need shall be a state-

ment that desceribes with reasonable detail one or
more of the following hea.lth needs for the mfor—
mation:

(A) To assess exposure of persons Imng Ina
local community to the hazards of the chemical
concerned.

(B) To conduct or assess sampling to deter-
mine exposure levels of various population
groups,

. {C) To conduct periodic medica! surveillance
of exposed population groups.

(D) To provide medical treatment to exposed
individuals or population groups.

(E) To conduct studies to determme the
health effects of exposure,

FEDERAL ENVIRONMENTAL LAWS
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(F) To conduct studies-to aid in the identifi-
cation of a chemica! that may reasonably be
anticipated to cause an 'observed health effect,

(d) Gonfidentiality agreement

Any person obtaining information under subsec-
tion (2} or (c} of this section shall, in aecordance with
such subsection (a) or (¢) of this section, be required
to agree in & written confidentislity agreement that
he will not use the information for any purpose
cther than the health needs asserted in the state-
ment of need, except as may otherwize be authe-
rized by the terms of the agreement or by the
person providing such information. Nothing in this
subsection shall preclude the parties to a confiden-
tiality apreement from pursuing any remed1es to
the extent permitted by law,

(e) Regulations

As soon as practicable after October 17, 1988, the
Administrator shall promulgate regulations deserib-
ing criterta and parameters for the statement of
need under subsection! () and (¢) of this section and
the confidentiality agreement under subsection ()
of this section.

(Pub.L. 99499, Title IIT, § 823, Oct. 17, 1986, 100 Stat.
1750)

180 in original. Probably should be “zubssetions”,

Code of Federal Regulations

Trade secret disclosures to health profeasionals, ete,, ses 40 CFR
§50.1 et seq.

§ 11044. Public availability of plans, date
sheets, forms, and followup no-
fices [EPCRTKA § 324]

(a) Availability to publie

Ezch emergency response plan, material safety
data sheet, list described in section 11021(a)2) of
this title, inventory form, toxic chemical release
form, and foliowup emergency notice shall be made
available to the general publie, consistent with sec-
tion 11042 of thiz title,” during normal working
hours at the location or locations designated by the
Administrator, Governor, State emergency response
commission, or local emergency planning committee,
85 appropriate. Upon request by an owner or oper-
ator of a faciiity subject to the requiremenzs of

eetion is title, the State emergency
response commisgsion and the sppropriate local
emergency planning committee shall withhold from

disclosure under this section the location oF ATy
Speciiic cnemical require 2
this title to be contamed in an inventorv form ag tier

inIormalon.
A




PHONE: 304 344-3409

West Virginia Petroleum Council

Division of the American Petroleum Institute

1250 ONE VALLEY SQUARE . . . CHARLESTON, WEST VIRGINIA 25301

JACK E, HARRISON
Executive Director

December 18, 1891

The Honorable Ken Hechler

West Virginia Secretary of State

Main Capiteol RBuilding

Charleston, WV 25301 - .

Pear Ken:

This ~letter 1is tc express our opposition to granting
emergency status to Regulation 55 as filed by the State
Emergency Response Commission on December 9.

I+ is our belief that no eméergency =xists, at this time, to
Justify implémenting Regulation 55. The Legislature will be
meeting in less than a month and we expect the WV Emergency
Response Act to be amended to correct some deficiencies that
will affect the proposed emergsncy rule. .

We think sending out a rule asking for §100 from gasoline

service. station owners, many of which are what we call Mom & °

Por stations, and then having the Legislature resecind or
scale back the fee will cause a lot of confusion. Pilug the
proposed rulé imposes a 20 pércent surcharge on all payers
whe fail to pay by March 1. _{The Legislaturxe is scheduled to
adijourn March 7.)

We are not opposed to the intent cof Regulation 3B, Citizens
have a right to kanow what hazardous chemicals exist in their
communities and to plan appropriate emergendy programs. We
do, Thowever, take exgeption  to " having gassline service
stations paving the same amount as a chemical manufacturing
plant. We feel.confident that the Legislature will .want to
put equity in the fee schedule. .

We ask that wyou deny granting emergency status to. Regulation
55. N¢ harm will result in delayving the implementation of
this rule. Great benefit will be gained by eliminating the
confusion caused by implementing a rulese that is certain to be

changed. e e Tl

Thank vou for considering our  _reguest.

si aly,

JAck E. Harrisorr

DEX PHONE:
304 344-9813
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SUITE 712, ATLAS BUILDING ® CHARLESTON, WEST VIRGINIA 25301 * (304) 343-5885

Decenber 18, 1981

Honorahkhle Ken Hechler

Secretary of State
West Virginia State Capital

Charleston, WV 2523303

State Emergency Response - SERC Legislatcive Rules
Title 35 ]

RE:

Dear Mr. Secretary:

The purpose cof this letter is cur redguest to you, that
the above Rule mot be filed as an Emergency rule, We ask
that the Rule be allowed tc¢ flcow through the Legislative

Rule Making process during the upcoming Legisiative
Sessicn.

calls for a $100 reporiting fee per facllity

bulk plants etc.) effective
1992. The fee is unreason-
four of

The Rule
{service stations, C-stores,

the nexi reporting pericd March 1,
ably high compared to our neighboring states,
which have no fee assessed zgainst the small indspendent

businesses Emergency Response Tier II Reporting.

Also, we fall to see the urgency hehind the SERC £€iling

the Rule under Emergency status. The Rule doss not
declare what the estimated revenues will be, nor, does the

Rule state how these monies would be spent.

Your consideration of this request 1is very much appreciated.

Given the opportunity to explain our concerns to the Legis-
lature, we are confident the issue will be resolved ... .
resulting 1in a fair and eqguitable program, and less con-
fusing to these who must comply and the SERC.

&
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avid W. Haines 1 (] -
Executive Director == = o=
DR e
nr oz [

=

NS

COOPERATION INFORMATION




