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FLSCAL NOTE FOR PROPOSED RULLES

lule Picle: Title 55 - SERC Legislative Rules

Tyvpe of Rule: Y tegislative Interpretive Procedural’
Agency State Emergency Response Commi paddresg ¢/0 Office Emergency Services . - .

State Capitol, Charleston, WV 25305

'- _ ANNUAL FISCAL YEAR
L. ELEffecit of Propecsed Rule] © Incresase Decrease| CCurrent Next Therealfter
Estimated Total Cost $ n/a ] % onya $ N/a SN/A 1S ON/A

Perscnal Se:ﬁices ‘ ‘ -
Currant Expenss | |
Repairs and Altefations
Zeuipment

Cther

2. Explanation of above estimates: -
The expenditure of funds for implementation of these rules is considered
overhead costs and therefore, absorbed within the current budget. SR

3. Cbjectives of these rules:

The objective of these rules_is .to require the development of
comprechensive emergency response plans, and establish a program for
the collection and dissemination to the public of information on
certain hazardous or toxic chemicals in their communities.
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SUMMARY SECRETART OF STAIE

The State Emergency Response Commission is proposing to
promulgate. rules for the purpose of achieving the mandates of -
Title III of the Superfund Amendments and Reauthorization Act of
1986, P.L. 99-499, enacted by the United States Congress. The
rules will enable the State Emergency Response Commission to
establish a program for the collection and dissemination of
information on certain hazardous and toxic chemicals to the
public, and approve Local Emergency Planning Committee emergency
response plans. The rules also provide a reasonable method of
implementing the provisions of Chapter 15, Article 54 of the West

Virginia Code.
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WEST VIRGINIA

STATE EMERGENCY RESPCNSE COMMISSION

Title 55

SERC Legislative Rules

State Capitol
Charleston, West Virginia

Approved by:

The West Virginia ommission:

June 7, 1991
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55-1~1. GENERAL S -

1.1 Scope: These rules establish the procedures necessary
by the West Virginia State Emergency Response Commission for the
implementation cf Title III .of the Superfund Amendments and Reau-
thorization Act of 1986 and Chapter 15, Article 5A et. seq. for
the purpose of developing comprehen51ve emergency response plans
and to establish a program for the collecticn and dissemination
to the public of information on certain hazardous and toxic chem—-
icals in communities throughout West Virginia.

1.2 Authority: These rules are issued under authority of
West Virginia Code, Chapter 15, Article 53, Section 5.

1.3 Effective Date:
1.4 Filing Date:

1.5 Exemptions: These rules have no application to (1)
substances regqulated by the Federal Drug Administration (FDA);
(2) any hazardous chemical that is a solid in a manufactured item
as long as exposure to that chemical does not occur under normal
use; (3) products packaged for use by the general public; (4)
substances used in research labs while under the direct super-
vision of technically qualified persons; (5) substances used in
routine agricultural operations or a fertilizer held for sale to
a customer; and (6) No exemptions apply to the reguirements of
Section 302 of SARA Title III. _

55-1-2. DEEINITIONS.

2.1. "Best management practices" means any practices made
applicable to a facility pursuant to section 304{e} of the Clean
Water Actand the federal regulations promulgated thereunder.

2.2, "Clean Water Act" means the Federal Water Pollution
Control Act. P.L. 92-500. enacted on the eighteenth day of Octo-
ber, one thousand nine hundred seventy-two, and all subsequent
amendments to that act.

2.3. "Code" means the code of West Virginia, one thousand
nine hundred thirty~one, as amended.

2.4. "Commission"” means the state emergency response com-
mission.

2.5, "Committee" means a local emergency planning commit-
tee - -




State Emergency Response Comm1531on
Legislative Rules - Sec. 2.6

2.6. "Emergency planning district" means a gecgraphic area
designated by the Commission as requiring its own comprehensive
emergency response plan. The Commission may designate existing
political subdivisicns or multijurisdicticnal planning organiza-
tions as such districts.

2.7. "Facility” means a facility subject to the provisions
of 42 U.S8.C. 11001, et seq., and this article, pursuant to the
provisions of 42 U.S.C. 11002. . -

2.8, "Local emergency planning committee" means that group
of persons, for each emergency planning district, who are ap-
pointed by the State Emergency Résponse CommlsSLOn in accordance

with the provisions of section seven of this article.

2.9. "Resource Conservation and Recovery Act" means P.L. 94-
580, enacted on the twenty- -first day of Octcber, one thousand
nine hundred seventy s;x, and all subsequent amendments to that
act. - - — o

2.10. "Spill prevention control and countermeasure plan”
means any plan developed pursuant to Section 112.3 of Title 40 of
the Code of Federal Regulatiomns.

2.11. "Title III" means the Emergency Planning and Community
Right-to-Know Act of 1986, P.L. 99-499.

2.12. "Emergency Notification" or "Emergency Release Notifi-
cation" means the notification requlred by Section 304 of Title
IIT which must be glven immediately in the event of a release of
a listed hazardous substance that exceeds the reportable gquantity
for that substance. This notification must be given to the State
Emergency Response Commission and the Local Emergency Planning
Committee.

2.13. "Emergency Response Plan" means the plan to be devel-
oped by each Local Emergency Response Committee.

2.14. "Inventory Ferm" means the Emergency and Hazardous
Chemical Inventory form that must be submitted by covered facili-
ties to the Local Emergency Planning Committee, the State Emer-
gency Response Commission, and the local fire department.

2.15. "List of MSDS Chemicals" means a list of chemicals
submitted to. the Local Emergency Planning Committee, the State
Emergency Response Commission, and the local fire department in
lieu of the requirement to submit copies of Material Safety Data
Sheets (MSDS).




State Emergency Response Commission
Legislative Rules ) _ Sec. 2.16

2.16., "MSDS" or "Material Safety Data Sheet" means a form
used by chemical companies and required by the Federal Occupa-
tional Safety and Health Administration’s Hazard Communication
Standard (40 C.F.R. 1910.1200) for reporting health and safety
information on hazardous substances.

2.17. "Tier II Information” means information which must be
provided on the inventory form only upon request of the State
Emergency Response CommlsSLOn or Local Emergency Planning Commit-
tee and includes:

{a) The chemical name or the common name of the
chemical as provided on the material safety data sheet.

(b) An estimate (in ranges) of the maximum amount
of the hazardous chemical present at the facility at any
time during the preceding calendar year.

(¢) An estimate {in ranges) of the average daily
amount of the hazardous chemical present at the facility
during the preceding calendar year.

{d) A brief description of the manner of storage
of the hazardous chemical.

(e) An indication of whether the owner elects to
withhold location information of a specific hazardous
chemical from disclosure to the public under section 324.

2.18. "Toxic Chemical Releases" means releases of toxic
chemicals that must be reported annually in a "Toxic Chemical Re-
lease Reporting Form" to the U, S. Environmental Protection
Agency and a State Official to be desmgnated by the Governor pur-
suant to Section 313 of Title III.

55-1-3. STATE EMERGENCY RESPONSE COMMISSION

3.1. Composition. The State Emergency Response Commission
shall consist of eleven members including (1) the director of the
department of natural resources, (2) the directer of the Depart-
ment of health, (3) the director of the air pollution contrel
commission, (4) the director of the office of emergency services,
{(5) the superintendent of the department of public safety, {6)
the commission of the department of highways; one designee of the
(7) public service commission and (8) state fire marshal, all of
whom shall be ex officio members. A representative from (9) the
chemical industry, (10) a representative of a municipal or wvolun-
teer fire department and (1l) a representative of the public.




State Emergency Response Commission
Legislative Rules - Sec. 3.2

3.2. Chairman: The director of the office of emergency
services shall serve as the Chairman of the Commission.

2.3. Vice Chairman: The State Commission shall elect from
its membership a Vice Chairman who shall preside over the meet-
ings and hearings of the Commission in the absence of the Chair-
man. '

3.4. Secretary: The State Commission shall appoint a sec-
retary. The secretary need not be a member of the Commission.
The secretary shall keep all proceedings of the Commission en-
tered in a permanently bound record book properly indexed. The
secretary shall preserve and attest to all proceedings of the
Commission. '

3.5. Meetings: The State Commission shall meet at such
times and places as may be agreed upon by the commissioners or
upcon ¢all of the Chairman or any two members of the Commission.

3.6. Quorum: Six.commissioners shall constitute a quorum
for the transaction of business.

3.7. Authority of the State Emergency Response Commission:
The State Commission shall have and exercise the authority to
perform the following duties:

(a) Designate emergency planning districts,

(b) Appoint local emergency planning committee for
each emergency planning district and supervise
and coordinate the activities of such committees,

(c) Revise any designations and appointments of
planning districts and committees as appropriate,

(d) Designate additional facilities subject to the
requirements of these rules, SARA Title III and
Chapter 15 Article 5A of the West Virginia Code
after public notice and comments,

{e) Review emergency response plans submitted by the
local emergency planning committees, make
recommendations to ensure coordination of plans
with other planning districts and existing state
and local emergency response plans.

(£) Enter into cocoperative agreements with state

agencieg designating specific responsibilities

to implement these rules and Article 15, Section

54 of the West Virginia Code.




State Emergeéency Response Commission
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{g) Promulgate procedural rules of practice before
the Commission, receiving and processing reguests
from the public for information in accordance with
42 USC 11001, et.seqg., prescribing forms and
instructions for. reguesting information,
prescribing forms and instructions for the
submission and receipt of confidential information,
awarding grants, establishing fees and implementing
the provisions of Chapter 15, Article 5A of the
West Virginia Code.

(h) Establish an emergency planning grant program.

3.8. Reimbursement of Expenses. Members of the State Com~
mission shall be reimbursed for all reasonable and necessary ex-
penses actually involved in the performance of their duties in
accordance with the State Travel Management Regulations,

3.9. Employment of Personnel.

(a) The State Commission may appoint and employ such
personnel as may be required, whose duties shall be defined by
the State Commission and whose compensation to be fixed by the
state commission.

(b} Payment of compensation shall be from the state
treasury, upcen regquisition of the State Commission from monies
appropriated for such purposes.

55-1-4. RULES OF PRACTICE BEFORE THE STATE COMMISSION

4.1. All meetings shall be in accordance with Chapter 6,
Article SA et.seg. of the West Virginia Code.

4.2. Any interested person desiring to appear before the
State Commissicn shall notify the Secretary of the State Commis-
sion at least two weeks prior to the next scheduled meeiting.

4,3. The chairman shall establish the agenda, provide for

public notice and make necessary arrangements for the meeting.

55-1-5. "PROCEDURES FTOR RECEIVING AND PROCESSING REQUESTS
IN ACCORDANCE WITH 42 USC 11001.




State Emergency Response Commission
Legislative Rules o S ) Sec. 5.1

5.1. Public records of the West Virginia Emergency Response
Commission or the Local Emergency Planning Committee consistent
with the provisions of SARA Title III will be made available to
the general public during normal work hours at the office of
Emergency Services.

(a) Public records include the following documents
which will be made available:

(1) Material Safety Data Sheets submitted under
Section 311 of Title III. - '

(2) List described in Section 31l(a)(2) of
SARA, Title IIZI.

(3) Emergency Response Plan prepared under
Section 303 of Title III.

(4) Hazardous Chemical Inventory Forms
(Tier II1) prepared under Section 312 of
Title III.

(5) Follow up Emergency Notice, submitted
under Section 304 of Title III. -

{6) Chemical Release Form submitted under
Section 313 of Title III.

{7) Minutes of the West Virginia Emergency
Response Commission.

{8) Correspondence between the West Virginia
Emergency Response Commission and the Local
Emergency Response Commission regarding plans
developed by the Local Emergency Response
Commission.

(9) List of facilities reporting under Sara
Title III Sections 302 and 313.

5.2. Qualificaticns on Availability of Information Con-
tained in Public Records.

(a) If the West Virginia Emergency Response Commission
or the Local Emergency Planning Committee does not have the Tier
II information, upon written reguest the West Virginia Emergency
Response Commission or the Local Emergency Planning Committee
will request the facility owner or operator for the Tier II in-
formation. Tier II information must be in excess of 10,000
pounds at any time during the previous year. Your receipt of the
information the West Virginia Emergency Response Commission or
the Local Emergency Planning Committee will then make the infor-
mation available in accordance with the open meeting law.

(b) Trade Secret information will be withheld in accor-
dance with SARA Title IIT.




State Emergency Response Commission
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(¢) Upon the request of an owner or coperator of a fa-
cility subject to the requirements of SARA Title III Section 312,
the West Virginia Emergency Response Commission cor the Local
Emergency Planning Committee will withhold from disclosure the
location of any specific chemical requmred by SARA Title III Sec-
tion 312 (d)(2) to be contained in an inventery form as Tier II
information.

5.3. How To Request Information.

(a) Individuals seeking information must file a written
request with the West Virginia Emergency Response Commission or -
the Local Emergency Planning Committee identifying the specific
public record requested.

{b} Records which may be requested from the West Vir-—
ginia State Emergency Respcnse Commission or-the Local Emergency
Planning Committee includes those items in Section 5.01(a}.

(¢) If the written regquest does nct adequately identify
the specific_public record requested, the State Emergency Re-
sponse Commission or .the Local Emergency Planning Committee will
notlfy the perscn making the reguest that additional information
is needed before. the request can be processed.

(d) Toxic Chemical Release Form Tier II information
will be requested from the appropriate agency in accordance with
SARA Title III, Section 313(a).

5.4. Processing of Requests.

(a) Upon receipt of a written request for information,
the State Emergency Respcnse Commission or the Local Emergency
Planning Ccmmittee will note the date and process the regquest,
which includes one of the following actions:

(1) Furnish the requested information along
with an inveoice for the cost of reproducing
the informaticn.

(2) Advise the requestor of the time and place
where the records may be inspected.

(3) Request more specific 1nformatlon in order
to_process the reguest. -




State Emergency Response Commission
Legislative Rules Sec. 5.4

(4) If the record is not available but was re-
quired to have been filed with SERC and can
be obtained by the State Emergency Response
Commission, advise the reguestor that the
reccord will be obtained.

(5) Deny the request stating the reason for
denial, i.e.. (a) record not kncwn to
exist; (b) record is not required under
SARA Title IITI; or (c¢) the record is
exempt from disclosure under SARA Title

III or any provision of Chapter 15 .
Article 5A of the West Virginia Code.

EB-1-6. FORMS AND INSTRUCTIONS FOR REQUESTING INFORMATION

If the State Emergency Response Commission or a Lo-.
cal Emergency Planning Committee requests, in writing, informa-
tion relating to the federal act or state law, a facility shall
furnish the infeormation requested. : :

55-1-7. CONFIDENTIAL INFORMATION

Information received by the State Emergency Response Commis-
sion from facilities required to report under USC 42 11000 et.
seqg. for confidentiality must:

l. Be able to prove .among other things that the informa-
tion has not been reported under any cther environmental
regulation; and

2. The chemical’s identity be included in the company’s
reports to EPA. EPA will keep the coriginal reports in
a confidential file, and "sanitized" versions will be
available to the public, and

3. Substantiate any trade secret claims when reported.

All reports received meeting the criteria of Section 7
shall not be available for public information.
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Ail facilities required to submit the emergency and haz-
ardous chemical inventory forms or material safety data sheet re-
guired under SARA, Title III, Sections 311 and 312 shall pay the
following fee for the administration of Chapter 15, Article 5A
et. seg. All fees collected shall be deposited intc a special
account., : -

8.1. An emergency planning notification fee of
$100 shall be paid by a facility when it
makes the emergency planning notification
required under SARA Title III, Sections 301-303.

8.2. An annual inventory fee of $100 shall be
paid by a facility when it submits the
emergency and hazardous chemical inventory
forms or material safety data sheet regquired
under SARA, Title III, Sections 311 and 312.

8.3. A surcharge fee of 20% shall be paid by a
facility which fails to pay the required
fees of this section.

8.4. TFees regquired in Section 8.02 shall be
paid by March lst cof each year. _

9.1. Purpese: The purpose cf this procedure is toc implement
the emergency planning program grants as authorized by Chapter
15, Article 5A, Secticn 5(k) of the West Virginia Code.

9.2. Grant Zpplication Deadline Dates.

(a) Emergency planning grant application shall be
received by the state emergency response
commission ne later than June 30th of the
grant year. Applications received after
the established date shall not be considered
for funding.

{b) A mid-year report shall be submitted to the
state emergency response commissicn by July 1
of each grant year and shall include a report
of the actual eligible expenditures incurred
and a report of the activities accomplished
under the grant through May 31 of the grant year.
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(e)

Amended application to change grant request

shall be received by the State Emergency Response .
Commission not later than July 1 of the grant year
and shall indicate actual expenditures incurred

by the Committee and include a revised Local
Emergency Planning Committee emergency response
plan as part of the justification for the re-
guested change in the grant regquest. Reqguests for
increased grant awards may only be approved by the
State Emergency Response Commission if sufficient
revenue is available.

Reguest for the first payment (up to 25% of the
grant award) shall be made if the grant applica-
tion is approved.

Second payment request (up to 25% of the grant =
application) shall be received by the State.

Emergency Response Commission no later than July 1

of each grant year and shall include actual
expenditures incurred by the Committee through

May 31 of the grant year. - No second payments

will be made for requests received after July 1;

those reguests will be considered as part of the

final close-out of the grant.

Grant close-cut including reimbursement request
and certification of expenses shall be received

by the State Emergency Response Commission not
later than March 1 of the next grant vear. Pay-
ment will be made based on actual eligible
documented expenditures and completed Local
Emergency Planning Commission emergency response
plan submission. If the regquired clocse-cut
information is not received by the State Emergency
Response Commission by March 1 and:

(1) If no request for a second payment has
been received, the State Emergency Res-
ponse Commission shall assume that the
Local Emergency Planning Commission has
had no eligible expenditures during the
grant period and any payment shall be
considered tc be an overpayment, or-

10
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(2) If a reguest for a second payment has
been received, the State Emergency
Response Commission shall assume that
the eligible expenditures reported on
the request for second payment are the
Committee’s total final eligible ex-
penditures.

9.3. Eligibliliity to apply: Any Local Emergency Planning
Commission approved by the State Emergency Response Commission
may apply for an annual. emergency planning grant. -

The Local Emergency Planning Committee beginning in
1993 shall have: L

(a) An approved Local Emergency Planning Commission
Hazardous Materials plan and updated, if required.

(b} Met at least quarterly in the preceding vear.

(c¢) Conducted at least one hazardous materials
emergency response exercise during the preceding
grant period and at least one hazardous material
emergency response exercise {tabletop) each grant
periocd.

9.4. Grant Period: " All grant periods shall be on a calendar
year, January 1 through December 31.

9.5. Grant application Informaticn: Any Local Emergency
Planning Committee making application shall complete the required
information on the forms provided by the State Emergency Response
Commission. ' '

9.6. Final Grant and Reductions in Grant Awards. In order
to be eligible for the full grant award, the Local Emergency
Planning Committee must have incurred eligible expenses of at
least the grant amounts and must have completed the required work
activities _as_outlined in the grant proposal. If the Local Emer-
gency Planning Commission fails to complete the required work ac-
tivities, the final grant award and final payment of the grant
shall ke reduced. S :

The value of the grant is calculated as: (1) Work
activities associated with planning shall be worth up to 70% of
the grant; (2} work activities asscciated with Local Emergency
Planning Committee administration shall be worth up to 30% of the
grant; (3) Exercises shall be worth up to the maximum allowable
amcount for the type of exercise conducted.

11
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9.7. Eligible Costs. !

(a) Personnel costs, including salary and fringe bene-
fits, travel reimbursement for developing, reviewing and updating
emergency response plans and for administration of the Commlttee
are eligible. -

(b) Copying, printing, postage costs assocciated with
develeoping, reviewing, updating and publishing of emergency re-
sponse plans and asscciated Committee operations are eligible.

(¢) Each Local Emergency Planning Committee is eligi-
ble for funding during the grant vear for certain costs of con-
ducting hazardous materials emergency response exercises as de-
termined by the State Emergency Response Commission.

55-1-10. CFFICE OF EMERGENCY SERVICES

10.1. The office of emergency services shall perform the
administrative duties of the State Emergency Response Commission.

10.2. The administrative duties shall include, but not lim-
ited to, the following:

{a) Receive, catalogue and organize information
required to be submitted to the commission;

(b} Utilize existing state response organizations,
plans and facilities to the extent possible;

(¢) Upon concurrence of the Commission, enter into
training exercise agreements with federal
response agencles;

(d} Coordinate with other state agencies on training
for first responders and emergency service
personnel;

(e} Respond to requests to the Commission from the
public for information pursuant to this act;

(f) Perform such preliminary analysis and collect
such infeormation as may be reguired to enable
the Commission to fully review local emergency
response plans; and




State Emergency Response Commisgsion
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(g} The director may employ such clerical and
technical personnel and acdquire data management
and other equipment and office space as may be
necessary to carry out the provisions of this

act.
55-1-11. ENFORCEMENT. )
1i.1. . The Chairman cf the State Emergency Response Commis-

sion may order a facility owner or_operator to comply with the
requirements of applicable federal law, Chapter 15, Article 54 . of
the West Virginia Code and any rules promuigated by the State
Emergency Response Cc&mmission.

11.2. Failure to comply with the provisions of applicable
federal .law, Chapter 15, Article 3A et.seqg. or any rule promul~
gated, the Chairman may request the attorney general to commence
an action for civil penalties, lngunctlve relieve or other approc-
priate relief to enforce such provisions, rules or order.

11.3. Action may be brought in any federal district court
having jurisdiection or im the circuit court of Kanawha Ccunty or
the county where the faClllty or a major portiocn thereof is lo-

cated. o 7
55-1-12. ~ STATE EMERGENCY RESPONSE.
Agencies of state ‘government shall respond within the con-

fines of the West Vlrglnla Hazardous Materials Emergéncy Response
Plan.




