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April 24, 1996

Ms. Judy Cooper

Director, Administrative Law Division
Qffice of the Secretary of State
Capitol Complex

Charleston, West Virginia 25305

RE: 45CS8R25 - "Praventicn and Control of Air Pecllution
From EHazardous Waste Treatment, Storage
or Dispesal Facilitieg®

Dear Ms. Cooper:

This is to advise you that I am giving approval for filing
with yvour office the above~captioned rule as final adoption of a
legislative rule authorized by the West Virginia Legislature.

Your cogcperation in this regard is very much appreciated.
If you have any guestions or require additional information,
please feel free to contact Roger T. Hall at 759-03515.
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"

Laidley Eli cCov, Ph.D.
Commissioner _
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45CSR25
fer 25 ot
TITLE 45 3 ue PiL 56
LEGISLATIVE RULES
CFFICE OF WPST WIRGINIA
SECRETARY OF STATE
BUREAU OF ENVIRONMENT
DIVISION OF ENVIRONMENTAL PROTECTION
OFFICE OF AIR QUALITY
SERIES 25

TO PREVENT AND CONTROL AIR POLLUTION FROM HAZARDOUS WASTE
TREATMENT, STORAGE, OR DISPOSAL FACILITIES

§45-25-1..  General.
1.1.  Scope.

a. The intent and purpose of this rule is to establish a program of regulation over
air emissions from the treatment, storage and disposal of hazardous wastes in order to achieve and
maintain such levels of air quality as will protect the public health and safety and the environment
from the effects of improper, inadequate, or unsound treatment, storage, or disposal of hazardous
wastes. Further, all persons engaged in the weamment, storage, or disposal of hazardous waste shall
give careful consideration to the effects of the resultant emissions on the air quality or the areas
affected by such any hazardous waste or constituent thereof in such quantides as to cause ambient
air concentrations which may be injurious to human health or welfare which would interfere with the
enjoyment of life or property.

b. The requirements of this rule apply to all owners and operators of hazardous
waste treatment, storage, and disposal facilides, including but not limited to:

A, Generators accurmulating hazardous waste on-site for periods of less
than ninety (90) days;

B. Owners and operators of wastewater treatment units as defined in this
rule; and

C. Owners and operators which burn hazardous wastes in incinerators,

boilers and industrial furnaces in order to destroy the wastes.

c. Neither complance with the provisions of this rule nor the absence of specific
language to cover particular situations constitutes approval or implies consent or condonement of any
emission which is released in any locality in such manner or amount as to cause or contribute to
statutory air pollution. Neither does it exempt nor excuse anyone from complying with other




applicable laws, ordinances, regulations, or orders of governmental entities having jurisdiction over
hazardous waste reatment, storage or disposal facilities.

d. This rule is promuigated pursuant to W.Va. Code §§22-18-1 et seq., and §§22-
5-1 et seq. Recognizing that each Chapter has its own enforcement sections, it is the intent of the
Director that enforcement shall be implemented in accordance with W. Va. Code §§22-18-1 et seq.,
where practicable.

e. Permit applications filed pursuant to this rule shall be processed in accordance
with the permitting procedures as set forth in W. Va. Code §§22-18-1 et seq., and this rule.

1.2.. _Authority. ---W.Va. Code §§22-5-1 et seq.;and §8§22-18-1 er seq.
1.3. Filing Date. -- April 25, 1996
i.4. Effective Date. -- May 1, 15996
1.5. Incorporation By Reference.
a. This rule incorporates by reference the provisions contained in the Code of
Federa! Regulations as listed in Table 25-A. Unless otherwise indicated, where reference to a federal
regulation or standard appears in this rule, such regulation or standard will for purposes of this rule,

be construed as that version which was in effect as of June 1, 1993.

b. This rule also incorporates by reference the provisions contained in 47 CSR
335, effective June I, 1995. ’ ' ' ’ ]

§45-25-2. Definitions.

2.1.  "Air Pollutants" means solids, liquids, or gases which, if discharged into the air, may
result in statutory air pollution.

2.2. "Afr Pollution”, ‘stamtory air pollution’ shall have the meaning ascribed to it in W. Va.
Code §22-5-2. - ‘

2.3. "Air Pollution Control Equipment" means any equipment used for collecting or
converting hazardous waste emissions for the purpose of preventing or reducing emissions of these
materials into the open air from hazardous waste treatment, storage, or disposal facilities.

2.4.  "BACT", 'Best Available Control Technology’ means an emissions limitation based
on the maximum degree of reduction for each poliutant which would be emitted from any hazardous
waste treatment, storage or disposal facility which the Director, on a case-by-case basis, taking into
account energy, environmental and econornic impacts and other costs, determines is achievable for
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such facility through application of production processes or available methods, systems, or
techniques. If the Director determines that technological or economic limitations on the application
of measurement methodology to a particular emissions unit would make the imposition of an
emissions standard infeasible, a design, eguipment, work practice, operational standard or
combination thereof, may be prescribed instead to satisfy the requirement for the application of best
available contol technology. Such standard shall, to the degree possible, set forth the emissions
reduction achievable by implementation of such design, equipment, work practice or operation, and
shall provide for corzpliance by means which achieve equivalent results.

2.5. "CAA'" means the federal Clean Air Act, as amended; 42 U.S.C. §7401 et seg.

2.6. "CFR" means the Code of Federal Regulations published by the Office of the Federal
Register, National Archives and Records Service, General Services Administration.

27. “Chief” means the Chief of the West Virginia Office of Air Quality, Division of
Environmental Protection.

2.8. "CWA" means the Clean Water Act (formerly referred to as the Federal Water
Pollution Control Act), Public Law 92-500, as amended by Public Law 95-217 and Public Law 95-
576; 33 U.S. C. §1251 et seq.

2.9. '"Director” means the Director of the West Virginia Division of Environmental
Protection or kis or her designated representative.

2.10. "Division of Environmental Protection or DEP" means that Division of the West
Virginia Division of Environmental Protection which is created by the provisions of W. Va. Code
§§22-1-1 et seq.

2.11. "EPA" means the United States Environmental Protection Agency.

2.12. "Infecdous Medical Waste” shalli have the meaning ascribed to it in 64 CSR 56
"Infectous Medical Waste”, (June 11, 1993), promulgated by the Division of Health.

2.13. "Particulate Matter” means any material, except uncombined water, that exists in a
finely divided form as a liguid or solid.

2.14. '"Pathological Waste Incinerator” means an incinerator used to thermally treat
infectious medical waste.

2.15. "RCRA" means the federal Solid Waste Disposal Act as amended by the Resource
Conservation and Recovery Act, as amended; 42 U.S.C. §6901 et seq.




2.16. "Steady State” means that all conditions at all points in the thermal treatment process
are in stable, normal operating conditions.

2.17. All other words or phrases not herein defined and used in this rule shall have the
meaning as ascribed n W, Va. Code §§22-5-1 et seq., or W. Va. Code §§22-18-1 et seq., or 47 CSR
35 "Hazardous Waste Management Regnlations” governing the State Hazardous Waste Management
Act.

§45-25-3. Adoption By Reference.

3.1. Definidons, lists, rables, appendices, conditions, or requirernents from 47 CSR 35
"Hazardous Waste Management Regulations”, effective June 1, 1995 are hereby adopted by
reference. '

a. In case of a conflict between the Office of Air Quality and the Office of Waste
Management as to whether a material is a waste and if so, whether the material is a hazardous waste,
the Director has final administradve authority (o resolve the conflict.

3.2. _The provisions contained in the Code of Federai Regulations (June 1, 1993), as listed
in Table 25-A, are hereby adopted by reference, with the following modifications:

a.  Whenever the term "United States” is used it shall also mean the State of West
Virginia.

b. Whenever the terms "Administrator” or "Regional Administrator”, “The
Assistant Administrator for Solid Waste and Emergency Response” or "Director” is used, the term
means the Director of the West Virginia Division of Environmental Protection.

c. Whenever the term "Environmental Protection Agency” is used in 40 CFR 266,
the term also means the West Virginia Division of Environmental Protection.

d The distance provisions of 40 CEFR 265.382 apply only to the open burning or
open detonation of military explosives in a manner that presents an uncontrolled fragment release
hazard. The applicable distance provisions of the American Table of Distances for Commercial
Explosives, effective June 19, 1991, and of the Department of Defense Contractors Safety Manual
for Ammunition and Explosives (DOD 4145.26-M), as amended April 11, 1988, apply otherwise.

8§45.25-4. Facility Requirements.

4.1.  Owners and operators of hazardous waste weatment, storage, and disposal facilities
regulated by the provisions of this rule shall maintain a listing of all permits or construction approvals
received or applied for under any of the following programs and their counterpart programs
administered by the State, where appropriate:




a. Hazardous Waste Management Program under RCRA and 47 CSR 35;

b. Prevention of Significant Deterioration (PSD} Program under 45 CSR 14 or
the Federal Clean Air Act;

C. Nonattainment program under West Virginia DEP, Office of Air Quality or
the Federal Clean Air Act and 45 CSR 19;

d. Natiopal Emission Standards for Hazardous Pollutants (WESHAP)
preconstruction approval under 45 CSR 15 or the Federal Clean Air Act;

e. Standards of Performance for New Stationary Sources under 45 CSR 16 or
the Federal Clean Air Act; and

f. Other relevant air pollution control permits including local permits.

4.2. - Owners and operators of hazardous waste treatment, storage and disposal facilities
covered under this rule shall comply with the personnel training requirements as specified by 40 CFR
264.16. An outline of the training program and a description of how the training program is designed
to meet actual job tasks must be submitted to the Director with Part B of the permit application.

4.3,  Owners and operators of hazardous waste tanks, containers, surface impoundments,
landfills, waste piles, land treatment, miscellaneous units, thermal wreatment units, incinerators, and
boiler and industrial firnace facilities must design, construct, maintain, and operate such facilities to
minimize the possibility of a fire, explosion, or any unplanned, sudden, or non-sudden release of
hazardous waste constituents to the air which could threaten human heaith or the environment.

4.4.  Ownrners and operators of hazardous waste management facilites that wreat, store, or
dispose of ignitable or reactive wastes, or mix incompatible waste or incompatible wastes and other
materials, must prevent reactons which:

a. Produce uncontrolled toxic mists, fumes, dust or gases in sufficient quantities
to threaten human health or the environment, and

b. Produce uncontrolled flammable fomes or gases in sufficient quantities to pose
a risk of fire or explosion,

4.5. The owners and operators of the hazardous waste treatment, storage and disposal
factlities shall manage all hazardous waste placed in a container in accordance with the applicable air
emission standard requirements of 40 CFR 264 and 263 including but not limited to subpart CC.




4.6. The owners and operators of the hazardous waste weatment, storage and disposal
facilities shall manage all hazardous waste placed in & tank in accordance with the applicable air
entssion standard requirements of 40 CFR 264 and 265 including but not limited to subparts AA, BB
andCC. = 7 ) -

4.7. The owners and operators of the hazardous waste treatment, storage and disposal
faciliies shall manage all hazardous waste placed in a surface impoundment in accordance with the
applicable air emission standard requirements of 40 CFR 264 and 265 including but not limited to
subpart CC.

4.8. The owners and operators of the hazardous waste treatment, storage and disposal
faciliies shall manage all hazardous waste placed in a miscellaneous unit in accordance with the
applicable air pollution standard requirements of 40 CFR 264 including but not limited to subparts
AA, BB, and CC.

4.9. ~ A hazardous waste pile must be fully enclosed or otherwise designed to prevent
dispersal of the waste by wind.

410. Hazardous waste landfills must be covered or otherwise managed to prevent wind
dispersal of the waste.

4.11. Al landfiils, surface impoundments, and land weawment facilities shall be located,
designed, constructed, operated, maintained, and closed in a manner that will assure protection of
human health and the environment. Protection of human health and the environment shall include
prevention of adverse effects on air qualiry considering:

a. The volume and physical and chemical characteristics of the waste in the
facility, including its potential for volatilization and wird dispersal;

b. The existing quality of the air, including other sources of contamination and
their cumulative impact on the air;

c. The potendal for health risks caused by human exposure 0 waste constituents;

d The potential damage to wildlife, crops, vegetation, and physical structures
caused by exposure to waste constituents;

e. The potental for interference with the enjoyment of life or property; and

f. The persistence and permanence of such potential adverse effects.




4.12. Owners and operators of hazardous waste treatment, storage, or disposal facilities
shall utilize best available control technology ("BACT™) to limit the discharge of hazardous waste
constituen:s to the atmosphere during:

a. Process turn-arounds;
b. Cleaning of process equipment;
o Planned process shutdowns; and

d. Tank truck, ratlroad tank car, and barge cleaning,

4.13. a The Director may, on a case-by-case basis, establish performance standards
for hazardous waste incinerators for control of emissions of metals, hydrogen halides, and elemental
halogen, based on & finding that such standards are necessary to limit the emission rates of these
constituents to levels which do not pose an unacceptable risk to human health and environment. The
Director may require the following data from the permit applicant:

A,
hydrogen halides, including:

constituents,

Emissions of POHCs, hazardous combustion by-producis, metals and

(a) Mass emission rates from the stack, and

(b) Concentration in the gas stream exiting the stack; and
Air dispersion estimates for those substances, including:
(a) Meteorological data, and

(b) Description of the air dispersion models, and

(c) Assumpdons underlying the air dispersion models used; and
Expected human and environmental exposure, including:
(a) Topographic considerations,

(b) Population distributions,

(c) Population activities, and

(d) Modes, intensity, and duration of exposure; and

Consequences of exposure, including:

(a) Dose-response curves for carcinogens,
(b) Health effects based on human or animal studies for other toxic




(¢) Potential for accurmuiation of toxic constifuents in the human body,
and o ) :
{(d) Statements of expected risk to individuals or populations.

4.14, Emergency Permit. Notwithstanding any other provision in 40 CFR 270.61, in the
event the Director finds an imminent and substantial danger to human health or the environment, the
Director may issue a temporary permit to a facility to allow treatment, storage, or disposal of
hazardous waste at a non-permitied facility, or hazardous waste not covered by the permit for a
facility with an effective perrnit. This emergency permit:

a. May be oral or written. If oral, it shall be followed within five (5) days by
written emergency pennit;

b. Shall not exceed ninety (90) days in duration;

C. Shall clearly specify the hazardous wastes to be received, and the manner and
location of the treatment, storage, or disposal;

d. May be terminated by the Director at any time without prior notice if it is
determined that termination is gppropriate to protect human health or the environment; and

e. Shall be acconpanied by public notice as described under Section 7 of this rule
and shall include the following:

Al Name and address of the office granting the emergency authorization,

B. Name and location of the permitted hazardous waste management
facility,

C. . A brief descripton of the wastes involved,

D. A brief description of the action authorized and reasons for authorizing
it,
E. Duration of the emergency permit; and
f. Shall incorporate, to the extent possible and not inconsistent with the

emergency situation, all applicable requirements of this rule.




4.15. Pathological Waste Incinerators. The owner and operator of a pathological waste
incinerator is not subject to the requirements of this regulation. However, mixtures of infectious
medical waste and hazardous waste listed in 40 CFR 261 Subpart D are subject to the requirements
of this rule and the owner and operator of such a facility shall design, construct and operate the
facility in accordance with all other applicable regulations promulgated by the Director, including, but
not limited to, 45 CSR 6 and 45 CSR 13.

§45-25-5. Exclusion and Exempfions.

5.1. Wastes and/or materials excluded in 47 CSR 33, are also excluded from the
requirements of this rule, except that mixtures of domestc or industrial sewage and hazardous wastes
which pass through a sewer system to a privately owned or publicly owned treatment works are
subject to the requirements of this rule,

5.2.  Except for recyclable materials exemmpt pursuant to Section 3 of 47 CSR 335, hazardous
wastes that are stored prior to recycling are subject to all applicable provisions of Section 4 of this
rule.

§45-25-6. Confidential Information,

6.1.  Any records, reports, or information and any permit, permit applications, and related
documents within the Director's possession shall be available to the public for inspection and copying:
provided, however, that upon satisfactory showing to the Director that such records, reports, permit
documentation, or information, or any part thereof would, i made public, divulge methods or
processes, or activities, entitled to protection as trade secrets, the Director shall consider, treat, and
protect such records as confidential pursuant to W. Va. Code §22-18-1 et seq., and §22-5-1 et seq.

§45-25-7. Public Notice.

Public notice of the preparation of a draft permit shall be given by the methods contained in
47 CSR 35 Section 12. In addition, the owner and operator shall place a Class I legal advertisement
in a newspaper of general circulation in accordance with applicable provisions of WV CSR §§45-13-
6.1.,6.2., and 6.3, - ' o '

§45-25-8, Application Fees.

8.1.  Any person who applies for a permit for the construction and/or operation of a
hazardous waste treatment, storage, or disposal facility shall submit as part of said application a
money order or cashier's check payable to the "Hazardous Waste Management Fund" of the State
Treasury. Such fee shall be determined by the schedule set forth below:




ACTIVITY ) FEES
a. Hazardous Waste Management Facilities

Treatment design capacity more
than 1,060 ton/yr $5,000

Treatment design capacity less
than 1,000 ton/yr 52,500

b. Major Medifications or Renewals of
Permits for Hazardous Waste
Management Facilites $1,000

All fees required under this secton shall be in addition to fees required under any other
rule of the West Virginia Division of Envirormental Protection.

§45-25-9, Inconsistency Between Rules.
In the event of any inconsistency between this rule and any other rule of the West Virginia
Division of Environmental Protection, such inconsistency shall be resolved by the determinaton of

the Director and such determination shall be based upon the application of the more smingent
provision, term, condition, method and rule.
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45CSR25

TABLE 25-A
Item No. CFR No. Part No. Subpart No. Title
1. 40 CFR - - 264,265 - O - Incinerator
2. - 270.19 - B - Specific Requirements for
Incinerators

3. - . -270.62 - F - Hazardous Waste Incinerator
Permits

4. 40 CFR - 264 - X - Miscellaneous Units

3. S - 270.23 - B - Specific Requirements for
Miscelianeous Units

6. 40 CFR - 264, 265 - AA - Air Emission Standards for Process
Venis

7. - 270.24 - B - Specific Requirements for Process
Venis

8. 40 CFR - 264, 265 - BB - Air Emission Standards for
Equipment Leaks

o. - 270.25 - B - Specific Requirements for
Equipments Leaks

10. 40 CFR - 264, 265, 270~ cc - Organic Afr Emission Standards for
Tanks, Surface Impoundments, and
Containers

11. 40 CFR - . 265 - P - Thermal Treatrment

12. 40 CFR - 266 - H - Hazardous Waste Burned in Botlers
and Industrial Fumaces

13. - 270.22 - B - Specific Requirements for Boilers
and Industrial Fumaces Burning
Hazardous Wastes

14, - 270.66 - F - Permits for Boiler and Industrial
Furnaces Burning Hazardous Waste

15. 40 CFR - 279.23 - C - On-site Burning In Space Heater

16. ‘ - 279.60 - G - Standards for Used Gil Burners

7. - 279.61 Who Burn Off-Specification Used

18. - 279.62 Oil for Energy Recovery

19, : 279.63 '

«-11-




SENATE BILL NO. ¢ ¥(~

1 (By Senators Ross, Anderson, Boley,
Buckalew, Grubkb and Macnaughtan)

2

[Introduced January 29,1996; referred
3 ] to the Committee on

. i
4 MNATURAL RESQURCES : <
5 THE Junc v
ot JL}:‘!L:,&,}:'; ) éj -~

6 T
7
8
S : -

10 2 BILL to amend and reenact section one, article three,

11 = chapter sixty-four of the code of West Virginia, one
12 . thousand nine hundred thirty-one, as amended, relating
13, . __to authorizing the division of environmental
14 protection to promulgate legislative rules relating to
15 the prevention and control of air pollution from
16 hazardcus waste treatment, storage or disposal
17 facilities.

12 Be it enacted by the legislature of West Virginia:

19 That section one, article three, chapter sixty-four of
20 the code of West Virginia, one thousand nine hundred
21 thirty-one, as amended, be amended and reenacted, to read
22 as follows:

23 ARTICLE 3. AUTHORIZATION FOR BUREAU Of ENVIRONMENT TO

24 PROMULGATE LEGISLATIVE RULES.




10

i1

12

13

14

15

18

17

18

13

20

21

22

23

24

§64-3~1. Division of environmental protection.
(a) The legislative rules filed in the state register
on the twelfth day of August, one thousand nine hundred

ninety-four, authorized under the authority of section

four, article five, chapter twentv-two, of this ¢ode,

modified by the division of environmental protection to
meet the objecticns of the legislative rule-making review
committee and refiled in the state register on the
twenty-third day of November, one thousand nine hundred
ninety-four,. relating to the divisicn of environmental
protection (requirements for determining conformity of
general federal actions to applicable air gquality
implementation plans {(general ccnformity), 45 CSR 235}, are
authorized. _ : o S

(k) The legislative rules filed in the state register
cn the twelfth day of August, one thcusand nine hundred

ninety-four, authorized under the authority of section

four, article five, chapter twentv-two, of +this code,
nodified by the divisien of environmental protecticn to
meet the objections of the legislative rule-making review
committee and refiled in <the state register on the
twenty-third day of November, one thousand nine hundred

ninety-four, relating to the divisicn of environmental

protection (emission standards for hazardous air pcllutants
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pursuant to 40 CFR Part 63, 45 CSR 34), are authcrized.
{c) The legislative rules filed in the state register
on the twelfth day of August, one thousand nine hundred

']
ninety-four, authorized under the authority cf section

five, article twenty, chapter sixteen, of this code,

modified by the division of environmental protection to
meet the objections of the legislative rule-making review
committee and refiled in the state register on the
twenty-third day of November, one thousand nine hundred
ninety-feur, relating to the division of envirconmental
protection (standards of performance for newrstationary
gources, 45 CSR 16}, are authorized with the amendment set
forth below: N

"On page two, section 4, subsection 4.1, subdivision
4.1.1i, by striking out ‘Part 60.195(b)’ and inserting in
lieu therecf ‘Part 60.194(4)’;

on page two, section 4, subsection 4.1., subdivision
4.1.k, by striking out ‘Part 6¢.335(a) (1) (i)’ and inserting
in lieu thereof ‘Part 60.335(f) (1)’; |

And,

On page two, section 4, after subdivision ‘k‘, by
inserting a new subdivision to read as follows:

1. Part 60.335(f)(1).'"

(d) The legislative rules filed in the state register
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on the fifteenth day of August, one thousand nine hundred

ninety-four, authorized under the authority of section

four, article five, chapter twenty-two, of this code,

nmedified by the division of environmental protect%on to
meet the objections of the legislative rule-making review
committee and refiled in the state register on the
nineteenth day of December, ocne thousand nine hundred
ninety-four, relating te the division of environmental
protection (permits for constructicn and major modification
of major stationary sources of air peollution for the
preventien of significant deterioration, 45 CSR 14), are
authorized.

{e) The legislative rules filed in the state register
on the twelfth day of August, one thousand nine hundred

ninety-four, authorized under the authority of section

four, articie five, chapter twenty-two, of this code,

nodified by the division of environmental protection to
meet the objecticns cf the legislative rule-making review
committee and refiled in the state register on the
twenty-third day of November, one thousand nine hundred
ninety-four, relating to the division of environmental
protecticn (reguirements for determining conformity of

transportation plans, programs and projects developed,

funded or approved under title 23 U.S.C. or the federal
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. transit act, to applicable air guality implementation

plans, 45 CSR 36), are authorized.
(f) The legislative rules filed in the state register

on the twelfth day of August, one thousand nine hundred

ninsty-four, authorized under the authority of section

four, article five, chapter twentv-two, of this code,

modified by the division of envircnmentél proteciion to
meet the objections of the legislative rule-making review
committee and refiled in the state register on the twenty-
ninth day of Decenber, cne thousand nine hundred
ninety-four, relating to the division of environmental
protection (to prevent and control air peollution from the
operation of coal preparation plants and cecal handling
operations, 45 CSR 5), are authorized,

(g) The legislative rules filed in the state register

on the shirteenth twentv-eighth day of September July, cne

thousand nine hundred simety~four ninetv-~five, authorized

~under the authority of section four, article five, chapter

twenty-two, of this code, modified by the division of

.environmental protection to meet the objections of the.

legislative rule-making review committee and refiled in the

state register on the &welfth twentv-seventh day of Femuary

October, one thousand nine hundred ninety-five, relating to

the division of environmental protection (to prevent and
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contrel air pollution from hazardous waste treatment,
storage or disposal faclilities, 45 CSR 25}, are authorized.

{h) The legislative rules filed in the state register
on the twelfth day of August, one thousand nine hhndred

ninety-four, authorized under the authcority of section

vr, articie five, chapter twenty-twe, of this code

modified by the division of environmental protecticon to
meet the okjections of the legislative rule-making review
committee and refiled in the state register on the
twenty-third. day of November, one thousand nine hundred
ninety=-four, relating to the division of envircnmental
protection (acid rain provisions and permits, 45 C8R 33),
are authorized.

(i) The legislative rules f£iled in the state register
on the twelfth day of August, one thousand nine hundred

ninety~four, authorized under the authoritv of section two,

artjicie one, chapter twenty-twe, of this code, medified by

the division of environmental protection to meet the
objections of the legislative rule-making review committee
and refiled in the state register on the twenty-third day
of November, cne thousand nine hundred ninety-four,
relating to the division of environmental protection

{emissioh standards for hazardous alr pollutants pursuant

to 40 CFR Part 61, 45 CSR 15}, are aunthorized.
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(3) The legislative rules filed in the state register

on the twelfth day of August, one thousand nine hundred

ninety~four, authorized under the authoritv of section
four, artjcle five, chapter *twentv-two. of this‘ code,
modified by the division of environmental protection to
meet the objections of the legislative rule-making review
committee and refiled in the state register on the
twenty-third day of HNovember, one thousand nine hundred

ninety-four, relating to the division of envircenmental

pretection (provisions for determination of coméliance with
air guality management rules, 45 CSR 38), are authorized.

(k) The legislative rules filed in-the sﬁate regiéter
cn. the twelfth day of August, cne thousand nine hundred

ninety-four, authorized under the authoritv of secticon

five, article twenty, chapter sixteen, of this code,
modified by the division of envirénmentél protection to
meet the objections of the legislative rule-making review
committee and refiled in the state register .on the
twenty-third day of November, one thousand nine hundred
ninety-four, relating to the division of environmental
protection (to prevent and control air pollution from
combustion cf refuse, 45 CSR 6), are authérized.

(1) The legislative rules filed in tﬁe state register

on the fifteenth day of August, one thousand nine hundred
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ninety-four, authorized under the autherity cof gectio

four, articlie fourteen, chapter twentv-two, of this code,

modified by the division of environmental protecticn to
meet the chjections of the legislative rule-nmaking }eview
committee and refiled in the state register on the fourth
day of January, one thousand nine hundred ninety-five,
relating tc the division c¢f environmental protection (danm
safety, 47 CSR 24), are authorized with the amendments set
forth below:

on ©page 9, section §47-34-3, by striking out
3.5.2.c.4, and substituting therefer the fecllowing:

*3.5,2.c.A. An impoundment exceeding forty (40) feet
in height or four hundred (400) acre-feet storage volume
shall not be classified as a Class 3 dam."

On pages 17 and 18, section §47-34-7, at the end of
section 7.1.1.b.C. by adding the following:

"The design precipitation for a Class 2 dam may ke
reduced based on Risk Assessment pursuant to paragraph
3.5.4 of. this rule, but in no case fto less than a F1l00
rainfall of Six {6) hours in duration."®

On page 40, section §47-34~12, by striking cut sectlion
13.2 and substituting therefor the following:

"performance Requirements — All dams completed before

July 1, 1973, shall meet the applicable design reguirements
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of Section 7 of this rule. Those dams which do not meet

the applicable design requirement of Section 7 of this rule

- shall be modified, breached, removed, or properly abandoned

pursuant to the provisions of this rule. In developfng the
reguired plans, specificatiqns, and documentation necessary
to bring the structure into conformity with section frof
this rule, the design engineer may c¢onsider in his
submitted analyses, peculiarities and local conditions for
each impounding structure with reccgnition of the many
factors involved, some of which may not be precisely known.
Existing construction doqumentation and the histerical
performance of the structure including documented sﬁorms
and spillway flows may be considered by the engineer asr
part of the evaluation of the structure. Upon approvai by
the Directecr _of the plans, specifications, and
documentation submitted by the engineer, the Directof ﬁay
issue a certificate of approval."

(m) The legislative rules filed in the state register

on the fifteenth day of August, one thousand nine hundred

ninety-~four, authorized under the authoritv of section

Iifteen, article one. chapter twentv-twe, of this code,

modified by the division of environmental protectien to
meet the objections of the legislative rule-making review

committee and refiled in the state register on the eleventh
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day of January, one thousand nine hundred ninety-five,
relating to the division of environmental protection
(regulations geverning environmental laboratories
certification and standards cf performance, 47 CSR 35}, are
authorized.

{n) The legislative rules filed in the state register
on the twenty-eighth day of February, one thousand nine

hundred ninety-four, authorized upder the authority of

section three, article two, chapter twenty-two-c, of this

code, modified by the divisicn of environmental protection
to meet the objections of the legislative rule-making
review committee and refiled in the state register on the
twenty-eighth day of July, o¢ne thousand nine hundred
ninety-four, relating tc <the division o¢f environmental
protection (state water pollution contrecl revolving fund
program, 47 CSR 31), are authorized.

{0) The legislative rules filed in the state register
on the fifteenth day of ARugust, one fthousand nine hundred
ninety-four, avthorized under the authority of sec

article seventeen, chapter twentv-two, of this code,

relating to the division of envircnmental protection

(underground storage tanks, 47 CSR 36), are authorized.
(p) The legislative rules filed in the state register

cn the fifteenth day of August, one thousand nine hundred

ic
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ninety-four, autherized under the authorityv of section six,

article eighteen, chapter twentv-two, of this code,

modified by the division of environmental protaction to

meet the objections of the legislative rule-making‘review
committee and refiled in the state register on the
thirteenth day of January, one thousand nine hundred
ninety~five, relating to the division of environmental
protection (hazardous waste management regulations, 47 CSR
35), are authorized. )

_(g) The legislative rules filed in the =tate register
on the twenty-second day of July, cne thousand nine hundred
ninety-four, authorized under the authority of section

four, article three, chapter twentv-two, of this ccde,

modified by the division of environmental protection to
meet the obkjections of the legislative rule-making review
committee and refiled in the state register on the
twenty-ninth day of August, one thousand nine hundred
ninety-four, relating t¢ the division of environmental
protection (standards for certification of blasters-surface
coal mines, 38 CSR 2C), are authorized with the amendments
set forth below: |

On page 4, section 38.2C.4, after the words "Form
MR-~30~TR." by inserting a second paragrarh to read as

follows:

11
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"In lieu of completing the training program, the
applicant for certification or re-certification wnay
complete a self-study course using the study guide and
other materials available from the Divisién of
Environmental Protection.”

On page 8, subsecticn 8.2, after the words "refresher
training course" by inserting the phrase "or conmplete the
self-study course."

On page 8 at subsecticn 10.1 by striking out £he
phrase "a cessation order and/or take other action as
provided in West Virginia cCode 22-3-16 and 17" and the
phrase "the provisions of West Virginia Code 22-3-1 et
seg., rules promulgated unde?¥ thHat azticle, or".

on page 9, subsection 11.L1, by striking out the
suksection and inserting in lieu therecf a new subsection
tc read as fcllows: "11.1l. Suspension - Upcn service cf a
written nctice of violation by the Director to a certified
blaster, the Directer may suspend his or her certification.
Prior to the issuance of such an order, the certifiled
laster shall be granted a hearing befere the Director to
show cause why his or her certification should not be
suspended.”

Cn page 9, subsection 11.2, by striking out the phrase

"or gcessation order” in the first sentence.

12
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On page 9, Section 12, by striking out the phrase

"cessation order™.
(r) The legislative rules filed in the state register

i

on the fifteenth day of August, one thousand nine hundred

ninety-four, authorized under the aunthority cf gection

nine, article three, chapter twentv-two, of this code,

modified by the division of environmsntal protection to
neet the objections of the legislative rule-making review
committee and refiled in the state register on the sixth
day of January, one thousand nine hundred ninety-five,
relating to the division of envirqnmental protection (rules
and regulations relating to abandoned mnine lands and
reclamation, 38 CSR 2D), are authprized.

(s) The Legislature hereby authorizes and directs the
division of environmental protection to promulgate <the
legislative rules filed in the state register on February,
seventh, one thousand nine hundred ninety-five, authorized

under the authority of section five, article twenty,

chapter sixteen, of this code, relating to the division of

environmental protection (prevention and control of

particulate air. .pellution from combustion of fuel in

indirect heat exchangers, 45 CSR 2), effective the first

day of May, one thousand nine hundred ninety-five, with the

amendments set forth below:

13
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On page eight, section 3.4{e) after the word "cperated" by
adding the words "at normal operating loads";

aAnd,

On page thirteen, section 9.4 by striking the‘ words
"monthly or", and, following the words "gquarterly basis" by
striking the word "as"; and by inserting the words "unless
otherwise" following the words "guarterly basis".

and,

On page thirteen, by creating a new seciticn, designated
section "45.2.10. Varjiances,

10.1. In the event ¢f an unavoidable shortage of fuel
having characterigtics or specifications necessary for a
fuel burning unit te comply with the opacity standards set
forth in section 3 or any emergency situation or condition
creating a threat to pubklic safety or welfare, the Director
may grant an exception to the otherwise applicable visible
emission standards for a period not to éxcesd fifteen (15)
days, provided that visible emissions during the exception
pericd do not exceed a maximum six (6) minute average of
thirty (30) percent and that a reasonable demonstration is
made by the owner cor operator that the emission standards
under section 4 of this rule will not be exceeded during
the exemption period.”

10.2. In the event a fuel burning unit employing a

14
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flue gas desulphurization system must by-pass such systen
because of necessary planned or unplanned maintenance,
visikle enlissions may not exceed twenty percent (20%)
opacity during such period of maintenance. The D{rector
may reguire advance nectice of necessary planned
maintenance, including a descripticn of the necessity of
the maintenance activity and its expected duration and may
limit the duraticn of the variance or the amount of the
excess opacity exception herein allowed. The Director
shall be notified of unplanned maintenance and may limit
the duration of the variance or the amount of excess
opacity exception allowed during unplanned maintenance.

And, by renumbering subsequent sections. .

(t) The legislative rules filed in the state register

on the nineteenth day of August, one thousand nine hundred

ninety-four, authorized under the authority of section

four, article three, chapter twenty-two, of this code,

relating te the division of environmental protection
(surface mining and reclamation regulations, 38 CSR 2}, ara
authorized "with the amendments set forth below"

On pages 2 and 3, by striking out subsections 1.6, 1.7
and 1.8 in their entirety;

Cn page 6, by inserting 2 new subsection 2.2¢, to read

as follows, and renumbering subsequent subsections;

15
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"Chemical Treatment means - the ftreatment ©f water
from a surface coal nining ocperation using chemical
reagents such as but not limited to sodium hydroxide,
calcium carbcnate, or anhydrous amnmonia for purpoges of
meeting @pplicable state and federal effluent limitations.
Chemical treatment does not include passive treatment
systems such as but nct limited to limestone drains,
wetlands, alkaline addition, applicaticon of flyash,
agricultural lime, cor injectien of flyash, limestone, or
other minerals into underground ccal operations.”

On page 16, section 2, by striking out subsection 2.92
and renumbering the suthseguent subsectiens.

On page 25, by striking the second paragraph of
subsection 2.1 {c} and inserting in lieu thereof a new
second paragraph 3.1 of subsection 3.1 (e¢), to read as
follows: "any permit application which references an
approved centrallized ownership and control file may be
determined to be complete and accurate for the purposes of
this subsecticn. Each centralized ownership and control
file shall at a minimum:"®

On page 63, by striking out subsection 3.25 (e}.

On page 63, by striking out the first sentence in
subsection 3.2¢, and inserting in 1lieu thereof the

following: ; T v ="

16
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‘"(a) All changes including name changes, replacements,
and additions to the ownership or ceontrol data relative to
a permittee or assigpge who will functien as an operator
pursuant to the provisions cof parégraph (c} of subéection
3.25 of this rule shall be reported to the Director.™

On page 64, after subsection 3.26 (a) (5) by inserting
a new subsecticn 3.26 (a) (6) to read as follows:

"(6) In the event that a permittee or operator has
incurred no changes in its ownership and control
information and therefore has not been cbligated to file
a report within any consecutive twelve-month period, that
permittee or operator is reguired to notify the Dire;tqr in
writing that no changes fo fhe information reguired by

paragraphs (b), (¢), (d) and (i) cf subsection 3.1 of this

.rule have occurred."

On page 64, by striking out subsection 3.27 (a) and
inserting in lieu thereof the following:

"(a) All active surface mining operations shall be
subject to the renewal requirements and provisions for
issuance of a renewal discussed in Section 19 of the Rct:
Provided, That the Director may waive the reguirement for
renewal if the permittee certifies in writing that all coal
extracticn is completed, that all backfilling and regrading

will be completed within gixty (60) days prior to the
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expiration date of the permit, and that an application for
Phase I bond release will be filed prior to the expiraticn
date of the permit. Failure of the permittee ccmplete
packfilling and regrading within sixty ({60} days pfior to
the expiratiocn date of the permit will nullify the waiver.

Those cperations which have been granted inactive
status in accordance with subsection 14.11 of this rule
shall alsc ke subject to the renewal reguirements of
Section 19 of the Act.

Applications for renewal shall be filed on forms
provided by the Director and shall centain at a minimum the
following informaticn:"

on page 7%, by striking out subsecticn 3.32 (i) and
renumbering the remaining subsections.

On page 80, subsection 23.34 (k) after the word
teriteria® by inserting *the werds ‘Vparagraph (b} cof
subsection 3.32 of this secticon®;

on page 50, by striking cut subsecticn 3.34 (b) (3)
and substituting therefor a new subsection 2.34 {(b) (3), to
read as follows: "{(3)} The permittee was Ilinked to a
violation, penalty or fee through ownership or contrel,
under the wvieclation review criteria, paragraph (b) of
subsecticn 3.32 of this section at the time the permit was

issued and an ownership or control link between the
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permittee and the person responsible for the wviolation,
penalty or fee still exists, or when the link was severed
the permittee continues <+<¢ ©be responsible for the
violation, penalty or fee.® ‘

on page 82, by striking out subsection 3.24 (g) and
substituting therefor a new subparagraph (g) to read as
follows:

"(g) For purposes of this subsection, a permit is
issued when it is originally approved, as well as when a
transfer, assignment, or sale of permit rights is approved
pursuant te paragraphs (a) cr (c}, subsection 2.25 cof this
rule, or where a permit is revised pursuant to subsecticon
3.26 of this rule.®

On page 86, at the end of subsection 4.4, by adding
the fellowing sentence: "Prospecting ;oads are tc be
designed, constructed, maintained, and reclaimed in
accordance with the provisions of subsection 13.6 of this
rule."

On page 28, by inserting a new subsecticn 4.7 (a) (1)
to read as follows: (1) Mipimi;e downstream sedimentation
and flooding and renumbering the remaining subsections.

On page 92, subsection 4.12, by inserting a new
sentence between the second and third sentence which reads

as follows: "Where the certification statement indicates a
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change from the design standards or censtruction
reguirements approved in the permit, such changes will be
documented in as-built plans and submitted for approval to
the Director as a permit revision."” ‘

On Page 143, section 11.6 (a) in the underscored
language, after the word, Ycompleted" by inserting the
werds '“er nearly ccompleted"”.

On Page 223, by striking out subsection 1l4.14 {g} (8)
and inserting in lieu therecf a new subsecticn 14.14 (g)
(8), to read as follows: "{8) Surface water runoff from
areas above and adijacent to the £ill shall be diverted into
properly designed and constructed stabilized diversicn
channels which have been designed using best current
technology tc safely pass the peak runoff from a 1C0 vear,
24-hour precipitation event. The channel shall be designed
and constructed to ensure stabllity of the £ill, control
erosion, and minimize water infiitration into the £ill."

On Page 232, by inserting a new subsection, designated
subsecticn 14.1% {d}) to read as follows: "{d) Timber from
clearing and grubbing operations may be wind-rowed below
the projected toe of the ocutslope. in a manner that will
provide shelter and habitat for game and non-gare wildlife
and provide for enhanced sediment control. These materials

may not be placed in natural water courses or wWhere they
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will be covered by spoil material at the toe of the
outslope. The wind-rows must be of relatively uniform
height and width and mnust be more or less evenly
distributed alecng the lower reaches and within the bermit
area."

On Page 240, subsection 17.1, in the first sentence,
after the words "mining and reclamation,"” by striking out
the remainder of the paragraph and substituting therefor
the following: "reguired by the Act and these Rules,
including the engineering analyses and designé; the
development 'of cross-section maps and plans; the geclogic
drilling and statement of results of test borings and éore
sanplings; preblast surveys; the collection of
site~specific rescurce information and production of
protection and enhancement plans for fish and wildlife
habitats and other environmental values; and the collection
of archaeological and historical information; and any other
archaeclogical and historical information reguired by the
federal department of the interior and the preparation of
plans that may be necessitated thereby; and the director
shall provide or assume the cost of training coal operators
that meet the qualifications concerning the preparaticn of
permit applications and compliance with the regulatbry

program, and shall ensure that gualified coal operators are
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aware of the assistance available under this section.

On Page 240, subsection 17.1, after the first
paragraph by inserting a new paragraph, to read as follows:
"The Director will develop a procedure for the inte}state
coordination and exchange of informaticn cocllected under
the Small Operators Assistance Program.”

Cn Page 241, by striking out subsecticn 17.4 in its
entirety and substituting therefor the following: 17.4
Request for Assistance. Each applicant reguesting
assistance shall provide information on forms provided by
the director in an application that shall be clear and
concise and shall be provided in a format prescribed by the
Director and/or a format reguired by the Federal 0fflice of
Surface Mining Reclamation and Enforcement."

On Page 249, subsection 17.7 (a) {(4), after the words
"twelve (12) month period" by striking the remainder of the
sentence and inserting in 1lieu therecf <the words
"immediately following permit issuance."

Cn page 273, subsection 20.86 (a), after the word
"first® by striking out the words 'Ythirty (30}" and
inserting in lieu thereof the word "fifteen®.

On page 273, subsecticn 20.8 (c), after the words

"date of the'" by striking osut the words "Assessment Officer

receiving the
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finding specified in paragraph (a) of this subsection." and
inserting in lieu thereof the words "issuance ¢f a notice
or ordexr";

On page 274, subsection 20.6 (d), by striking aut the
first sentence, and insgrting in 1lieu thereof the
following: "The time and place of én informal aésessment
conference shall “be posted at the Department of

Environmental Protection Office nearest to the operation.

KNOTE: The purpose of this bill is to authorize the
Division of Environmental Protection to promulgate
legislative rules relating to the prevention and control of
air peollution from hazardous waste treatment, storage or
dispozal facilities. -

Strike~throughs indicate language that would be

stricken from the present law, and underscoring indicates
new language that would be added.
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5-172’7

4249

(By _Delagotes Douglea, fallagher, Paireloth, Compton
v LM L

Linch and Riggs —— )
(Infroduced _jasuary 29, 1856 , . referred to the
" Committee on _the Judiciary ' )
: - - —— ; e

A BTILL to amend and reenact section one, article three,

chapter sixty-: four of the ccde of West Virginia, one

thousand ninerhundred thlrty~one, as amended ‘relating
to authorizing the division of env1ronmental
pretection to promulgate legislative rules relating to

the preventlon, and control of air pollution from

hazardous waste. treatment, storage or disposal-

facilities.

Be it enacted by the Lealslature of West Virginia:

That section cne, a rtlcle three, chapter sixty- four of

+he code of West Virginia, one thousand nine hundred
thirty-one, as amended, be amended and reenacted, to read

as follows:
ARTICLE 3. AUTHORIZATION TOR BUREAU OF ENVIRONMENT TO

PROMULGATE LEGISLATIVE RULES.

~ -3\\

NG




10
1li
12
13
14
15
16
17
15
19
20
21
22
23

24

§64-3-1. Division of environmental protection.
(a} The legisliative rules filed in the state register

on the twelfth day of BAugust, one thousand nine hundred

ninety-four, uthori

four, article five, chapter twenty-two. of this code,

modified by the division of environmental protection to
meet the cobjections of the legislative rule-making review
committee and refiled in the state register on the
twenty-third day of November, one thousand nine hundred
ninety-four, relating to the division of environmental
protection ({reguirements for determining conformity of
general federal actions to applicable air guality
implementation plans (general conformity), 45 CSR 35), are
authorized. 7

(b) The legislative rules filed in the state register

on the twelfth day of Augusi, one théﬁsand %ﬁné hundred
ninety-four, authorized under the authority of section
four, article five, chapter twenty-twa, o29f this code,
modified by the division of envifonmeﬁtal protection to
meet the objecticns of the legislative rule-making review

committee and refiled in the state register on the

ninety-four, relating to the division of environmental

protection (emission standards for hazardous air pellutants
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pursuant to 40 CFR Part 63, 45 CSR 234), are authorized.

(c) The legislative rules filed in the state register

on the twelfth day of August, one thousand nine hundred

ninety-four, authorized wunder the autherity of section

five, article twenty, chapter sixteen, of this code,
modified by the division of environmental protection to
meet the objections of the legislative rule-making review

committee and refiled in the state register on the

twenty-third day of November, one thousand nine nundred

ninety-four, relating to the division of environmental
protection (standards of performance for new stationary

sources, 45 CSR 16}, are authorized with the amendnent set

forth below:

"On page tqurgecﬁionmé;”ﬁﬁbsecﬁioﬁ 4.1, subdivision
4.1.1i, by striking out ;§é£t766:£§5{551 and inserting in
lieu thereof ’Part eo.lsé(d)f; |

On page two, section 4, subsection 4.1., subdivision

4.1.%, by striking out ‘Part 60.335(a) (1) (i)’ and inserting

in lieu thereof ’Part 60.335(f)(1)';

And,

--0On page two, section 4, after subdivision ‘k’, by

inserting a new subdivision to read as follows:

- fl. Part €0.335(f)(1).’"

(d) The legislative rules filed in the state register
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on the fifteenth day of August, one thousand nine hundred

ninety-four, authorized under thg_“g_gh_zluJL_gﬁ_ﬂag_zinn

code

modified by the division of environmental protect&on to
neet the cbjections of the legislative rule-making review
committee and refiled in the state register on the
nineteenth day of December, one thousand nine hundred
ninety~four, relating to the division of environmental
protection (permits for construction and major modification

of major stationary sources of air pollution for the

prevention cf significant detericraticn, 45 CSR 14}, are

authorized.

(e) The legislative rules filed in the state register
en the twelfth day of August, cne thousand nine hundred
ninety-four, authorize nde he thori Q e

four, article five, chapter twentv-two, of this code,

medified by the division of environmental protection to
meet the objectlions cf the legislative rule-making review
committee and refiled in the state register on the
twenty-third day of November, one thcusand nine hundred
ninety-four, relating tc the division of environmental
protection (regquirements for determining conformity eof

transpertation plans, programs and projects developed,

funded or approved under title 23 U.S5.C. aor the federal
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transit act, to applicable air gquality implementation
plans, 4% CSR 36), are authorized.
(£) The legislative rules filed in the state register

on the twelfth day of August, one thousand nines ﬁundred

ninety~-four, authorized under the authcrity of section

four, .article five, chapnter twentv-two, of this cédei

modified by the division of environmental protection to
meet the cbjecticons of the legislative rule-making review
committee and refiled in the state register on the twenty-
ninth day of Decembef, one thousand nine hundred

ninety-four, relating to the division of environmental

protection (to prevent and control air pollution from the
operation of coal preparation plants and coal handling
cperations, 45 CSR 5), are authorized.

(g) The legislative rules filed in the state register
—_

on the shirteernth twenty-eidghth day cof September Julv, one

thousand nine hundred ainety—four ninetv~five, authoriged

under the authority of section four, article five, chapter

twenty-two, of this code, modified by the division of

environmental protection to meet the objections of the

legislative rule-making review committee and refiled in the

state register on the twelfeh twentv-seventh day of Fenuary

October, one thousand nine hundred ninety-five, relating to

the division of environmental protection (to prevenﬁ and
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control air polluticen from hazardous waéte treatment,
storage or dispcosal facilitlies, 45 CSR 28), are authorized.

{h) The legislative rules filed in the state register
on the twelfth day of August, one thousand nine hhndred

ninety-four, authorized under the authority of section

four, article five, chapter twenty-two, of this ccde,

modified by the division of environmental protection to
meet the cbjections of the legislative rule-making review
committee and refiled in the state register on the
twenty-third day of November, one thousand ning hundred
ninety-four, relating teo the division of environmental
protection (acid rain provisicons and permits, 45 CSR 31},
are authorized,

(i) The legislative rules filed in the state register
on the twelfth day of August, one thousand nine hundred
ninety-four, aythorized under the authority of section ftwo,
article c¢ne, chapter twenty-two, of this ccde, modified by

the division of environmental protection to meet the
ckjections of the legislative rule-making review committee
and refiled in the state register on the twenty~third day
cf November, one thousand nine hundred ninety-four,
relating te the division of environmental protection

{emission standards for hazardous alir pcllutants pursuant

to 40 CFR Part 61, 45 CSR 15}, are authorized.
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{j) The legislative rules filed in the state register
on the twelfth day of August, one thousand nine hundred

ninety-feour, authorized under the authority of section

:
four, article five, chapter twenty-two, of this code,

modified by the division of environmental protection to
meet the objections of thg“legéslgtive rule~making review
committee and refiled in the state registér én the
twenty-third day of November, cne <+thousand nine hundred
ninety-four, relating to the division of environmental
protection (provisions for determinaticon of compliance with
air quality management rules,_45 CSR 38), are authorized.

(k} The legislative rules filed in the state register
on the twelfth day of August, one thousand nine hundred
ninety~four, authorized under thg authority of section
five, article twenty. chapter sixteen, of this code,

modified by the division of envircnmental protectioﬁ‘to
meet the objections of the legislative rule-making review
committee and refiled in the state register on thel
twenty—third,aay of Noveﬁpgr, cne thousand nine hundred
ninety-four, relating to the ”division of environﬁental
protecticn (to prevent and control air pollution from
combustion ©of refuse, 4% CSR 6), are authorized.

(1) The legislative‘rules filed in the state register

on the fifteenth day of August, one thousand nine hundred
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ninety-four,

four, article fourteen, chapter twenty-two, of this code,

modified by the division of environmental protection to
meet the cobjections of the legislative rule-making }eview
committee and refiled in the state regiaster on the fourth
day of January, one thousand nine hundred ninety-five,
relating to the divisien of environmental protecticn {dam
safety, 47 CSR 34), are authorized with the amendments set
forth below:

on page 9, section §47-34-3, by striking out

3.5.2.c.A, and substituting therefor the fcllowing:

"3,5.2.C.A. _Ap“iggpundmgnt exceeding forty (40) feet

in height or four hundred {400) acre-feet storage volume
shall not be classified as a Class 3 dam."

Cn pages 17 and 18, section 8§47-34-7, at the end of
section 7.1.1.b.C. by adding the following:

"The design precipitation for a Class 3 dam may be
reduced based on Risk Assessment pursuant to paragraph
3.5.4 of this rule, but in no case to less than a P100
rainfall of six (&) hours in duration.™

On page 40, section §47-34-13, by striking out section
13.2 and substituting therefor the following:

"Performance Reguirements - All danms completed before

July 1, 1973, shall meet the applicable design reguirements
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of Section 7 of tn};ixulef Those dams which do not meet
the applicable design requiremenﬁ-of-éégéion f of this rule
shall be modified, breached, removed, or properly abandcned
pursuant tc the provisions of thié rule. In develop{ng the
required plans, specifications, and documentaticn necessary
to bring the structure intc conformity with section 7 of

this rule, the design engineer may consider in his

submitted analyses, peculiarities and lccal conditions for

‘each impounding structure with recognitiocn of the many

factors involved, some of which may nct be preéisely known.
Existing construction documentation and the historical
performance of the structure including documented storms
and spillway flows may be considered by the engineer as
part of the evaluaticn of the strﬁﬁﬁﬁgglr-éﬁon appfoval by
the Director of the plans, specifications, and
documentation submitted by the engineeé, the birector may

igsue a certificate of approval.™

- (m) _The legislative rules filed in the state register

on the fifteenth day of August, one thousand nine hEHaEéé )

ninety-four, authorized under the authority of section

f£ifteen, article one, chapter ftweniyv-two, of this code,
modified by the division of environmental brotection to
neet the objections of the legislative rule-making review

committee and refiled in the state register on the eleventh
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day of January, one thousand nine hundred ninety-five,
relating to the division of environmental protecticn

{regulaticns governing envircnmental laboratories
i
certification and standards of performance, 47 CSR 32), are

authorized.

{n} The legislative rules filed in the state register
on the twenty-eighth day of Fepruary, one thousand nine

hundred ninety-four, authoriged u the 1the

section three, article two, chapter twenty-two-c, of this

cede, wmodified by the division of environmental protection

to meet the objections of the legislative rule—makiﬁé
review committee and refiled in the state registerion fﬁe
twenty-eighth day of July, one Fhousand nine hundred
ninety~four, relating to the division of environmental
protection (state water pollution control revolving fund
program, 47 CSR 31), are authorized.

{c} The legislative rules filed in the state register

on the fifteenth day of August, one thousand nine hundred

ninety-four,

authorized un

article seventeen, chapter twenty-two, of this code,

relating to the division of environmental protection
(underground stcrage tanks, 47 CSR.36), are authorized.
{p} The legislative rules flled in the state register

on the fifteenth day of August, one thcouszand nine hundred

10
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ninety-four, authorized under the authority of section six,

article eighteen, chapter twenty~two, of this code,

modified by the division of environmental protectionrto

£

meet the objecticns of the legislative ;ﬁle;making review
committee and refiled In the state register on the
thirteenth day of Jggqa;y, one tﬁousanér niﬂe hundfed
ninety~five, relating to the divisionr éf environmeﬁtal
protection (hazardous waste management regulations, 47 CSR
35), are autheorized. -

(g} The legislative rg;es_filed in the state register
on the twenty-second dgy of July, one thouséﬁd nine hundred

ninety-four, autherized wunder the authority of section

four, artjcle three, chapter twentv-two, of thig code,

modified by the division of environmental protéé%ibn:to
meet the objections of the legislative rule-making review

committee and refiled in the state register on the

twenty-ninth day of BAugust, one thousand nine hundred
ninety-four, relating tec the division of environmental

protection (standards for certification of blasters-surface

coal mines, 38 CSR 2C), are authorized with the amendments

‘set forth below:

.On _page 4, section 38.2C.4, after the words "Form
MR-30~TR.™ by Iinserting a second paragraph to read as

follows:

11
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"In lieu of completing the training program, the

applicant for certification or re—certification may
complete a self-study course using the study guide and
other materials available from. the Divisién of
Environmental Protection.®

On page 8, subsection 8.2, after the words "refresher
training course" by inserting the phrase "c¢r complete the
self-~study course.®

On page 8 at subsection 10.1 by striking out the
phrase %"a cessation crder and/or take ‘other action as
provided in West Virginia Code 22-3-16 and 17" and the
phrase '"the provisions of West Virginia Code 22-3-1 ét
seqg., rules promulgated under that article, or".

Oon page 9, subsection 11.1, by striking out the
subsection and inserting in lieu therecf a new subsection
to read as follows: "11.1. Suspension - Upcon cervice of a
written notice of viclation by the Director to a certified
blaster, the Director may suspend his or her certification.
Prier to the issuance of such an order, the certified
blaster shall be granted a hearing before thérﬁiéeétor to
show cause why his or her certification should not be
suspended.”

On page 9, subsection 11.2, by striking out the phrase

"or cessation order" in the first sentence.

12
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. On page 9, Section 12, by striking out the phrase

"cessation order™.
(r) The legislative rules filled in the state regieter

<

on the fifteenth day of August, one thousand nine hundred

ninety=four, authorized upnder the authority of section

nine, article three, chapter twenty-two, of this code,

modified by the division of environmental protection to
meet the cobjections of the legisliative rule-making review

cemmittea and reflled 1n the state reglster cen the sixth

day of January, onerthousand nine hundred n1nety~f1ve,

relating to the division of env1ronmental protectlon (rules

and regulations relating to abandoned mine lands angd
reclamation, 38 CSR 2D), are authorized.

. (s} The Leg}slature hereby authorlzes and dlrects the

division of env1ronmental protectlon to promulgate the
legislative rules flled in the state reglster on February,
seventh, one thousand nine hundred ninety-five, authorlzed

under the authority of sectlon five, artlcle twenty,

chapter sixteen, of this code, relatlng to the lelsLOﬂ of

environmental protection Lpreventlon and control of

particulate air pollution from combustion of fuel in
indirect heat exchangers, 45 CSR 2), effective the first
day of May, one thousand nine hundred ninety-five, with the

amendments set forth below:

13
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Cn page eight, section 3.4(e} after the word "operated” by
adding the words "at ncrmal operating lcads";

and,

Cn page thirteen, section .4 by striking thel words
"monthly or", and, following the words "guarterly basis!" hy
striking the word “as'"; and by inserting the words "unless
ctherwise" following the words "guarterly basis'.

and,

On page thirteen, by creating a new section, designated
section "45.2.10. Varilances,

10.1. In the event of an unavoidabkle shortage cf fuel
having characteristics or specifications necessary for a
fuel burning unit to cemply with the opacity standards set
forth in section 3 or any emergency situation_or condition
creating a threat to public safety or welfare, the Director
may grant an exception to the otherwise applicable visible
emission standards for a period not to exceed-fifteen (15)
days, provided that visible emissions during the exception
periocd do not exceed a maximum six {6} minute average of
thirty {(30) percent and that a reasonable demonstration is
made by the owner or cperator that the enmission standards
under section 4 of this rule will not be exceeded during
the exemption period.®

10.2. In the event a fuel burning unit employing a

14
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flue gas desulphurization system must by-pass such system
because of necessary planned or unplanned maintenance,
visible emissions may not excead twenty percent (20%)
opacity during such perlod of_malntenance.- The Dlrector
may requi:euﬁ_adyanQe notice of necessary  planned
maintenance, including a dese;iétiogmgf ﬁhéinécessity of
the maintenance activity and its expected duration and may
limit the duration of the variance or the amount of the
excess opacity exception herein allowed. Tﬁe Director
shall be notified of unplanned mainténance and may limit
the duration of the wvariance or ﬁhe amcunt of excess
opacity exception allcwed during unpianned maintenance.
~And, by renumbering subseguent sections.
(t) The legislative rules f£iled in the state register

on the nineteenth day of August, one thousand nine hundred

ninhety-four, authorized under the authority of section

fourL,article th;eg, chapter twentv—two of this dode.

relating te the division of envxronﬁental protectlon
(surface mining ang_rgclamation regulations, 38 CSR 2), are
authorized "with the amendments set fdrth helcw"

On pages 2 and 3, by striking out subsections 1.5, 1.7
and 1.8 in their entirety;

.On page 6, by inserting a new subsection 2.20, to read

as follows, and renumbering subsequent subsections;

15
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"Chemical Treatment means = the treatment of water
from a surface c¢oal mining operation usé%g chemical
reagents such as but not limited to sodium hydroxide,
calcium carponate, or anhydrcocus ammonia for purpc%es of
maeting applicable state and federal effluent limitations.
Chemical <treatment doss not include passive treatment
systems such as but not limited to limestone drains,
wetlands, alkaline addition, application of flyash,
agricultural lime, or injection of flyash, limestone, or
cther minerals into underground ccal operations.”

On page 16, section 2, by striking out subsection 2.92
and renumbering the subsequent subsections.

On page 2%, by striking the second paragraph of
subsection 3.1 {(c! and inserting in lien thereof a new
second paragraph 3.1 of subsection 3.1 {0}, to read as
fcllows: "Any permit application which references an
approved centralized ownership and ccontrol f£ile may be
deternined to be complete and accurate for the purposes of
this subsecticn. Each centralized ownership and control
file shall at a minimum:"

On page 63, by striking out subsection 3.25 [(e).

On page 63, by striking cut the first sentence in

subsection 3.28, and inserting in lieu therecf the

following:
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"(a) All changes including name changes, replacements,
and additicns to the ownership or contrel data relative to
a permittee or assignee who will function as an operator
pursuant to the provisions of paragraph (c) of subéection
3.25 of this rule shall be reported to the Director.®

On page 64, after subsection 3.2¢ (a} (5) by inserting
a new subsection 3.26 (a) (6) to read as follows:

"(6) In the event that*arpermittee or operator has
incurred no changes in its oﬁnership and control
information and therefore has ncot been cbligated to file
a report within any consecutive twelve-month peried, that
permittee or qperator'is reguired to notify the Director in
writing that no changes to ﬁhgrinformation required by
paragraphs (b), (<), {d) and (i) of subseeﬁiog 5.1iof £his
rule have occurred."™

. . 0On page 64, by striking out subsection 3.27 {(a) and
inserting in lieu thereof the follewing:

"(a) All active surface mining operations shall be
subject to the renewal dggqg}rg?gnts and rprovisions for
issuance of a renewal discusse@ in Section 197;£ fhejAct:
Provided, That the Director may waive the requirementrfor
renewal 1f the permittee certifies in writing that all coal

extraction is completed, that all backfilling and regrading

will be completed within sixty (60} days prior to the

17
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expiration date of the permit, and that an application for
Phase I bond release will be filed prior to the expiration
date of the permit. Fallure of the permittee complete
bagkfilling and regrading within sixty (60} days prﬁor to
the expiration date of the permit will nullify the waiver.

Those operations which have been granted inactive
status in accordance with subsection 14.11 of this rule
shall alsoc be subject to the renewal requirements of
Section 19 of the Act.

Applications for renewal shall be filed on forms
provided by the Director and shall contain at a minimum the
folliowing information:"

On page 79, by striking out subsection 3.32 {i} and
renumbering the remaining subsections.

Oon bpage 80, subsection 3.34 {b) after the word
feriteria® by inserting the words “paragﬁéph -(b) of
subsection 3.32 of this section®;

On page 8C, by striking out subsection 3.34 (b)) (3}

and substituting therefor a new subsection 3.34 (b} (3}, to

read as follows: "{3) The permittee was linked to a
viplation, penalty or Zfee through ownership or control,
under the wviolation review _criteria, paragraph (b} of
subsection 3.32 of this section at the time tﬁe perggt WAS

issued and an cwnership or controil 1link between the

18
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permittees and the person responsible for the vielation,
penalty or fee still exists, or when the link was severed

the permittee continues to be responéible for the
o ' . :

vielation, penalty or fee."
©'On page 82, by striking ocut subsection 3.34 (g) and
substituting therefor a new subkparagraph (g) tc read as

follows:
"(g) For purpocses of this sﬁbséction; a permit is

issued. when it is originally approved, as well as when a

transfer, assignment, or sale of péfmigffiégﬁs is approved

pursuant to paragraphs (a) or {(c), subsection 3.25 of this
rule, or where a permit is revised pursuant to subsection

3.26 of this rule.”

On page 86, at the end of;g;5;é€E155'4:4,7by“adding
the following senteance: ”Proséecting roads are to be

designed, constructed, -maintained, and vreclaimed in

accordance with the provisions of subsection 13.6 of this

rule.”

On page 88, by inserting

a new subsection 4.7 (a) (1)
to read as follows: (1) Minimize downstrean sedimentation

and flooding and renumbering the remainina subsections.

On page %2, subsection 4.12, by inserting a new
sentence between the second and third sentence which reads

as follows: "Where the certification statement iﬁdicétes a
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change from the design standards or construction
requirements approved in the permit, such changes will be
documented in as-built plans and submitted for approval fo
the Director as a permit revisicon.?® ‘

On Page 148, section 11.6 (a) in the underscored
language, after the word, "completed" by inserting the
words "or nearly completed®,

On Page 223, by striking out subsection 14.14 (g) (8)
and inserting in lieu therecf a new subsection 14.14 (g)
{8), to read as follows: (g} Surface water runoff from
areas above and adjacent to the fill shall be diverted inta
properly designed and constructe&__stabilized éiversion
channels which have been designed using best current
ftechneology to safely pass the peak runoff from a 100 year,
24-hour precipitation event. The channel shall ke designed
and constructed to ensure stability of the fi1ll, control
erosion, and minimize water infiltraticn into the fill."

On Page 232, by inserting a new subsection, designated
subsection 14.19 (d) to read as follows: "{d) Timber from
clearing and grubbking operaticns may be wind-rowed below
the proljected tce of the cutslope inré manner that will
provide shelter and habitat for game and ncocn-game wildlife

and provide for enhanced sediment control. These materialsg

may not be placed in natural water courses or where thay

20
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will be covered by spoil materlal at the toe of the

outsiope. The wind-rows must be of relatively uniform
neight and width and must pe more or less evenly
distributed along tne lo;er reaches ‘and within the permit
area."

on Page 240, subsectlon 17.1, in the first sentence,
after the werds nmining and reclamatlon," by striking out
the remainder of the paragraph and substituting therefor
the following: nreguired by the Act and these Rules,

including the englneerlng analyses and designs; the

development of cross-sectlon maps and plans, the geologic

drilling and statement of results of test borings and core
samplings; preblast surveys; tne collection of

site-specific resource lnformatlon and productlon of

protecticn and enhancement plans for fish and Wlldllfe
nabitats and other envircnmental values; and the collectien
of archaeclogical and historical 1nformatlon' and any other
archaeological and hlstorlcal 1nformatlon required by the

federal department of the 1nterlor and the preparatlon of

plans that may bke nece551tated thereby,'and “the director
shall provide or assume the cost of tra}nlng coal operators
that meet the quallflcatlons concerning the preparation of
permit applications and ccempliance with the regulatory

program, and shall ensure tnat gualified coal operators are

21
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aware of the assistance available under this section.

On Page 240, subsection 17.1, after the firsgt
paragraph by inserting a new paragraph, to read as follows:
"The Director will develop a procedure for the inte}state
coordination and exchange of information cocllected under
the 5mall Operators Assistance Program.™

On Page 241, by striking out subsection 17.4 in its
entirety and substituting therefcr the following: "i7.4
Reguest for Assistance. Each applicant reguesting
assistance shall provide infeormation on forms provided by
the directer..in an application that shall be clear and
concise and shall be provided in a format prescribed by the
Directer andfor a format regquired by the Federal Qffice of
Surface Mining Reclamation and Enforcement."

On Page 249, subsection 17.7 (&) (4}, after the words
“twelve (12) month period" by striking the remainder of the
sentence and inserting in lieu therecf the words
"immediately following permit issuance.™

on page 273, subsgsection 20.6 {a), after the word
"first"™ by striking out the words "thirty (30)" and
inserting in lieu therecf the word "fifteen”.

On page 273, subsection 20.6 (c), after the words

"date of the" by striking out the words "Assessment Officer

receiving the
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finding specified in paragraph (a) of this subsection.'" and
inserting in lieu therecof the wdrés "issuance of a notice
or ordef“; _ _

on page 274, subsection‘zoge (d};-by striking oht the
first sentence, and inserting in lieu therecf the
following: "The Fime and place of an infcrmal assessment
conference shall be posfedr éti the Department of
Environmental Protection Office nearest to thé operation.

. . _NOTE: The purpose of this bill is to authorize the
Division of ~Environmental Pretection toc promulgate
legislative rules relating to the prevention and control of
air pollution from hazardous waste treatment, storage or

disposal facilities.

_Strikefthfou@hs indicate language that would be.
stricken frcom the préeésent law, and underscoring indicates

new language that would be added.
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TITLE OF PERSON SIGNING: ' ' ' ~

DATE:
ok kkkkhkok R Rk ok Rk kR R kR AR KRR R okok ko ok ko ko ko ok
% THE ATTACHED RULE HAS EBEEN REVIEWED AND NEEDS CORRECTING. THE

CORRECTICNS HAVE BEEN MARKED.
SIGNED: C\DGMM\L & "W\\Q,UY Y, o

TITLE OF PERSON SIGNING:
DATE: CB(‘}EQ%Q_Q C9c5‘ 199

NOTE: IF _ Y¥OUuU ARE NCT THE PERSON WHO HANDLES THIS RULE, PLEASE
FORWARD TQ _THE _CORRECT PERSON.




