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. WEST VIRGINIA
SECRETARY OF STATE .
' KEN HECHLER o ILED
ADMINISTRATIVE LAW DIVISION SUOEL -5 Mk g

Form #5

NOTICE OF AGENCY ADOPTION OF A PROCEDURAL OR INTERPRETIVE RULE
OR A LEGISLATIVE RULE EXEMPT FROM LEGISLATIVE REVIEW

AGENCY: West Virginia Solid Waste Management Beoard TITLE NUMRER: 5%

CITE AUTHORITY: W. Va. Code §16-28-5; §20-9-124(h)

RULE TYPE:PROCEDURAL _______ INTERPRETIVE _*

EXEMPT LEGISLATIVERULE
CITE STATUTE(s) GRANTING EXEMPTION FROM LEGISLATIVE REVIEW

AMENDMENT TO AN EXISTING RULE: YES , NO R

[F YES, SERIES NUMBER OF RULE BEING AMENDED:

TITLE CF RULE BEING AMENDED:

IF NO, SERIES NUMBER OF NEW RULE BEING ADOPTED: >

Rules and Regulations for the Disbursement

TITLE OF RULE BEING ADOPFTED:

of Grants to Solid Waste Authorities.

THE ABQVE RULE IS HEREBY ADCPTED AND FILED WITH THE SECRETARY OF STATE. THE

EFFECTIVE DATE OF THIS RULE[S _January ut, 1991.

- %%4/ . M

Harold A. Taylor, “ChgiTman
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ZERIES 3
RULES AND REGULATIONS FCOR THE DISBURSEMENT
OF GRANTS TC 30LID WASTE AUTHCRITIES
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2.1, "applzcant” - mesns & sclid waste autherity wiich
zpplias for 2 grant pursuant te these rsgulations

z2.Z. ‘uthorizy” - means any scliid waste authority of
any County or region in West Virginia, sstaklished by W. Va.
fode §20-9-3 and ¥ 20-%-4; or the County Commission of any
county which elactad not o establish an authcrity, as
al_cwed bv W. Va. Codelzo-5-3a.

2.2, "Board” - means the Wes irginia S5clld Waste
ManagemensT EBoard as sstablished bv W. Va, Code'dE-26-4, or
its authorized representatives

2.4 "Ensrgy Recav any solid wzasts -
fzcility at which sclid T =i ed, or procsssad
for future incinsraifion, wif The ta: of using the
rasulting energy for generation £f steam, electricity, or
any other use nct spsceified in these resgulations.

2.3 "Grant! - means =& grant made by the Beoard fto an
applicant pursuant e these reguiations.

2.8 PIncinerater” -~ means any device used te

accomplish incineration, including Incineraftors asscciated
with rssource I=2CoVeary.




2.7. "Tandfill" - means a facilitv or part cf cne at
which solid waste, or its residue gffer treatment, s
intantionally nlacsd in Sr on lsnd, arnd at which gc¢lid waste
will ramain aftsr closurs., The tarm Llandfill doss not
incinde a land application unit, surface impoundment, solid
waste surfzca impiundment or injestion well.

z2.8. "Materials Recovery Facilitvy” - means any scolid
waste facilityv a2 which sclid wastes ares manually or
mechanically shredded, ssparzted, and rdcoverad from the
generzl waste stiraam for the purpecse of ragycling or rausing
the rescurcs reccverad.

2.8, "Recvcle or YRecycling® - mesans the collaction,
separation, reccvery and sale or rsuse of metals, glass,
paper and other matserlzls.

2,10. "Recyecling Facility" - means any solid wasts
facility for the purpose of recveiing at which naeither land
disposal, nor Diclcgizal, chemiczl, or thermal
transformacion af sslid waste occurs. Scrting o
recyclables into separats categor.es may sccour, Dut Th
manual or mechianical separafiocn of receveoleklses from the
gensral WwWasta Straam Rav not.

2.11. "Rescurcs Recovery Facility” - means any solid
waste facilitv at which sclid wastes zare mechanically,
biologiczlly, chemically, c¢r thermally transformed Zor the
surpese of sepsrating, removiig, or dreating any materials
or snergy f£or reuss cor sals =nd at which land LSD0 cE
snlid waests does noit ogccur, Rescurce racovery Zacl 28
includs composting Zzcilities, environmenztzlly accsptanle
inciner=ztors, matasrials resoovery facllitiss,. snelgy recCcovervy
facilitises, znd cotThai such s5¢0lid waste ZIacilities net herein
specified, N o _

2.312, "3olid wWasta" any garbages, maper, litter,
refuss, cans, DZottlses, cm & waste IfTresztment Zlant,
water supply Lresatment arr pelliuticn control
fzcilizy, other discEY =l, incliuding carcasssas of
any dead animal or anvy enzive or unsighitly mati=sr,
solid liguid, semisoll ided ligquid cor gaseous
materizl resulzing Ifro; al, commerclal, mining cr
irom community z2ctivitiss Zut does not includs golid or
digsclved materizal in sawage, or solid or dissclved
materials in irrigafticn resiurn flows or industrizl
dischargses which ars pcint sourzes and have permits under W.
Va. CToda $:0-32, or sourcse, special nuclear or by-preduct
materizl as defined by the Rtcmic Energy Act of 1884, ag
amended, or 35 hazardcous wasts sither idenctified or listad
undar W, Va., Code § 20-3E, or refuse, sliurry, overburden or
other waste or material rassulting from E¢&l-fired sliectric
Dower gJensration, the sxploraticn, developmsant, production,
storage and racovery <¢f ccal, oll and gas and other minersl
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"Solid Waste Facility! - means any system,
land, contigucus land, improvements cn the land,
or other appurtenancss or methods used for
*ecvcling or disposing of solid waste, including
transfer staticns, snvircanmencally accerntable
resource recovery fdtilitiaes, recyclinc
materials recoverv facilitiss, ensergy rac
and other such facilities not herein speci
chall he deemed to be situated for Durp
1egu;a; o 15, 1n the countu whera the majority ©
located. !
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2 &hly eligibls for ons cr more
n amount not To axcesd twanty thousand
dol;ars {320,000), if funds ars availakles, =rovided that
This ameount of monsy mav be incrsased when the applicant
censists of twe or mor=s authorities acting collectively for
tha purposss ¢f & grant.

£.,4, Grants will be awarded on a one-to-one matching
basis, unless the applicant demconstratss te the Board's
satisfaction th=: i+ does ncot have sufficient Zunds to make
such a matoch or that such a match 1s unwarranted Lﬁde* the
particular circumstances perizinimg te the particular
prosect. In the event zn applicant makss such a
satisfactcory demcnstrédtion, the Beard may award the grant
with z lesgssger matcoh reguired of the applicant or with no

match rasquired.

&.%, After July 1, 1991, grants will ncot bs awarded to
any sclid waste authorities which have failed tc submit or
impleament comprehensive litter and solid wzste control plans
and commercial sclid waste facilityv siting plans In
accordance with the reguizements of W. 7a. Cofe §20-3-7 and
§20-9=12a and the ragulationsg srémulgated thersunder

&d.8 Tf the purposs oI fund costs
associated with & gsolild wast facilitwy must he
in compliance with 211 zppli 1z regulztions of
the West Virgin-a Department of Heslth and Human Rasources
and the West Virginia Deparitment oI Commerce, Laber and
Environmental Resources, including any cempliancs crders
issued by such departments.

§84~53-5., In~Kind Servicsas. -

5.1 Credit will be gived for in-kind services when

dﬂterﬂznlhg the amount of funding from the authority to be

2. Volunteer sarvices will be valued zt The minimum
heuriy wage unlsass ,he arplicant can Jdemonst at: that such
De valued above thait wage in the

n

garvices would normally
arga servad by the applicant’s program.

2.2, Donatad eguiDment will bs valued at 1ts Zair
marketr valus prorated over the lifse ¢f the grant. Such
sguipment may only De used to determine the amount of
matching funds for the Zirst grant given the authority
inveclving that sguipment.

§ 54-3-5. Autherized Use of Grants Funds. - Crants awarded
under these regulztions may be used for any of the Durpeses
under W. va. Codes §2C-85-1 =2t seg




§54-5-7. Factors Considefad in Evaluating Applications. -
The Board will consideéer the folleowing factors in evaluating
agn aprlication for a grant:

7.1. Proliscts resiaticnshiip to and support of the
hierarchy established under W. Va. Code ¥ 20-%5~-1. The Board
will give pr=zisrence 2o grant Drojects in the followin
order of priority: (1) Sourcs ducticn; (2} recycling,
reuss and rasgcurce racoveryv; and (3) landfilling.

7.2 Potential of proiect fto further the afficient and
effaciive collect;on processing, recycling and disposal of
solid wastes thin the area and to assist in the proiesction
cf the enviroament.

7.4, Ccst-effecfivaness of the project.

7.5 Lavel of loczl matc

7.8. Degres of public invelvement in the nraoject.

7.7. Prolecits that have not recelived funding from this
Darticular grant program will ke considersd hefore prajects
Zurded previcusly under this progrzam.

7.3, Consicderation of the applicant's ability to obtain
2 grant or lcoan fro@m menises availlable under the provisions
of W. Va. Jodes § 16-28-1 at secq.

7.10. Any adminiszrative <¢osts of fhe zutheority, whether
in ccnmnection with & grant proisct or not, will be given low
sriority bv the 3ocard when compared o other costcs involwved
in rsguests fcor grants.
¥4-3-3. garant wWithdrawal snd Penzlty.

8.1. _The 3card ressarves the right to withdraw a grant
upen determination of unsatiszfactory mrogram compliancs with
eilther these rulgs, or the specificaticns in the grant
deocument, or the applicaticon for the grant.

§.2. A fazilure fc commence prodgram activities within
ninety (50} cays. after receiving funding from the 2oard may
result in the cancesllation of the grant.

2.3, Thna Bcard rasarves the right to conduct an on-sits
ispecticon of the applicant’'s facilitiess reiated tso ths
grant or audit of an applicant's program records during or
2fZer the grant pericd. The applicant shall retain ail
financial records, stdatisticzl records znd all other
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9.1. Quarterly repecrts. -~ If Jgran
cengoling proisct within a Ziscal vear,
submittaed to the Zcard on & guarterly
(i4) czalendar days of the end of th
contain the following informaticn:
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The amount of matching funds utilized 2

date. .. - e —m =

= .

t=e. Spec¢ifv the progress that azs been made znd any

&
oroblems which have been ancountarsasd,

9.1.4 The percentage <f =Zhe mreoject ccmplsted Lo
B 3 = ] e

95.2. _TFcr purposes of gection 9.1. oI . thsse ragulations
The Zisczl gQuar:zsrs end wWwith the Zollowing dates: Sspifamber
30, Decampsr 21, March 31, and Juns =40,

2.3, Tinzsl Report. ~ A& finzl reporT shall be subkmitied
Tz the Beard wizthin fourtesn (14! davs 2f cocmplation of ths
project containine the same information raguirsd under
seciion 2.1, of thess rasgulations.
§ J. = Unexpended r7unds. - The appiicant shall return
= wiended funds remaining 2t the =2nd of the grant
e Lo the Board, provided thst thils reguirsment may be
w Zor good caus=2 fcund Dy the Board.

§ 32-3-11. Reducticn of Grant Monies Availahle. - Zrants
lloczatesd under these regulztions arse dependeni upen thsa
allability of funds ccolliectsed pursuant toc W. Va., Code
123, 1z the =avent that those funds ars diminished zvy
ative aczicon or z decrsase in waste dissesed of at
1ls, thes Z2card will adiust the amdunt of 2ach grant
INGLY.




STATEZ 30LID WASTE MAMAGEMINT ZCARD
PROPOSED RECGULATICNS: SERTES 5
RESPONSIVENESS 3UMMARY

The State 20lid Waste Management 3oard filed proposad
nterzpretive rules, Series 3, with the Secretary of 3tats on
Qetober 23, 18350, ¥rittan comments were alliowed unt-l
Movembsr 28, 1230. The Beoard received comments from =ns
Darson.

The person commenting reguestsd that sz=veral of ths
definitions be changed.

Saction 2.5. "Incinerator" - The person suggested
the ferm be defined ag the tarm "anergy recovery facrli
i=. The Bozrd Ifisagrees and beliesves that the term
incinerseTdr is not necessarily fo-exisncsive with Tanergy
racovery facility." The Board ncocises zlsc That the tsrm
Pincinerator " is definsed asz 1t is in thse DNE regulatisns.

Section 2.8. "Materials Recovery Tacilizy? - The
merson suggested changing the definition of "matzarials
rezevery facility. The Board fzils te undsrstand how the
changed definition ig any different from the rpropesed one.

Secticn 2.11. s v - Ths
person ohiscTed o the ter ng included in
the f2yn ‘“resscurces recovery facility." The RBeard doas nct
agree since The statuT2 clezrlv 2laces 1lncinerzton undser
th=t categcory. ’

feacticn 2.12. TScliid Waste” -~ Tha person su
that the definition of "solid wastel should not i
siudge frem z2n 2ir peliution controsl facility., T
disagrees, since 1f inition is directly from
statute.

The Ecard rz2sponds similarly regarding the other
suggested zhaages to the definiticn of “soird wasce . !

Sectiow 2.1Z. '5¢01lid Waste FPacilitv' - The person
suggested that the terms "solid wasite” and "solid waste
facility" should not includs materials szeparatad from the
wa2ts strsam Zcr racycling. The Beard doss net kelisve this
position i1s consistent withh the statuts.

The person alssc raguasted that the EZoard =sta=lish a
Tims period within which it must approve or disapprove an
gzprlicaticn. The Zoard Zdces ncet agree that 2 fixed “ime




frame for action is appropriate but has inserted language
requiring it to act within "a reasonabhle time.™

The person asked the Board to impose z meorateorium cen
the giting ¢f new facilities until siting plans are approved
and to put a cap on cut~of-state garbage. The Beoard doas
not believe 1t has the authority to do either under current

legislation.




D Calhoun County Solid Waste Authority
Box 63 « Chloe, West Virginia 25235

November 2G, 1990

To: West Virginia Solid Waste Management Board
1212 Stewart Plaza, Dunbar, WV 25064

The following are the Cathoun County Solid Waste Authority's (CCSWA)
comments o WV Solid Waste Management Board's { SWMB! proposed Series
V Regulations:

* Definiiion 2.6 "lncinerator”

CCSWA offers the following ; "Incinerator” - means any device used 1o
accomplish incineration. including incinerators associated with energy
recovery. CCSW A feels that the definition of Resource Recovery is too broad
znd that the incinerator operation is more accurately described in the
definition of Energy Recovery Facility,

* Definition 2.8 "Maierials Recovery Facility”

CCSW A offers the following; "Materials Recovery Facility” - means any
solid waste facilitv at which solid wasies are manually or mechanically
shredded, separaied, so that materiais are recovered from the general waste
siream for purposes of reuse and recycling.

* Definition 2.1! "Resource Recovery Facility”

The definition of Resource Recovery Facility encompasses such a broad
spectrum of cperations that it is unworkable. Composting, having no
emissions or ash, is so much cleaner and technoiogicaily simpler that it is
unrealistic to include incineration with it, There are definitions for all the
operations that the definition of resource recovery encompasses, so CCSWA
feels that thev should be used, and either the definition of resource recovery
be dropped or restricted 10 those technclogies that reglly do recover
resources and not merely recover some energy from the destruction of
resources.

* Definition 2.1Z "Solid Waste”

Siudge from an air pollution control facility would seem 10 inciude ash
from an incinerator. A 1988 study conducted by the Environmentai Defense
Fund shows that 108% of {1y ash fails the EPA toxzicity test for cadmium and
lead. With figures like that, it would seem unwise 10 inciude these materiais
in with solid waste - it makes mcre sense to define them as hazardous waste
and allow them to be considered solid waste ¢aly after testing out beiow the

hazardous level.
Printed on recycied paper




It could be argued that ash be considered solid waste and ciassified
hazardous oniy after failing the EPA toxicity test, but this will discourage
iesting whereas our proposal weuld provide incentive for testing and better
protect the pubiic health and safety.

CCSWA recommends re-wording the reference to nuclear material as
follows; “...but does not include... ... special nuciear or by-product material
as defined bv the Atomic Energy Act of 1954, as amended, including any
nuclear or bv product material considered bv federal standards 10 be below

regulatory concern (BRC)...".

CCSW A feels that solid waste should aiso not inciude materials
separated from the waste siream and cleared in preparation for recycling,
whether deiivered 10 a recveling center, or picked up by a recycler.

* Definition 2.13 "Solid Waste Facility”

If solid waste does not include materials separated from the waste
stream and cleaned in preparation for recycling, then a recycling facility, as
defined in 34-3-2.10, that deals with such materiais should not be
censidered a Solid Waste Facility.

*54-5-3.3 -
CCSWA suggests that SWMB give a time period within which it must
approve or disapprove of an application.

* 54-5-4.5
I1 is encouraging to see SW’%B flex some muscie buz it would be more
encouraging 1o see SWMB flex it's muscles in such a2 wavy as 1o creaie an
atmosphere in which the local authorities can do a better job of writing their
plans. Putting a cap on out-of-state garbage and imposing a moratorium on
the siting of new facilities until the siting plans are approved would g0 a long
way towards ¢creating such an atmosphere.

CCSWA appreciates the opportunity to submit comments on these
regulations and hopes that SWME will give these, and all other comments
received, serious consideration.

Smcereiy

%/Q ; \5’7___\_» ~__.:3 ' %
Biil Howiev LChfaxrcnan) Tom Degen (Secretary!

Tina Brinscn {Treasurer}
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WILLIAM H. HARRINGTON
Chief of Statf

KEN HECHLER
Secretary of State

JUDY CCOPER
Director, Administrative Law

MARY P. RATLIFF
Deputy Secretary of State

A RENEEGOE . STATE OF WEST VIRGINIA DONALD R, WILKES

Daputy Secrstary of State i i
SECRETARY OF STATE Prestor, Gomaratons

CATH;NNEEHEHOTTE "~ Building 1, Suite 157-K

Executive Assistant 1900 Kanawha Blvd., East

Telaphona: (304) 558-8000

__Charleston, WV 25305-0770
Carparations: (304} 558-8000 :

TO: Charleg F. Jordan

SENCY : Sclid Waste Mngt. Bd.

E{

FROM: JUDY COOP=R, DIRECTOR, ADMINISTRATIVE LAW DIVISICOW .

DATE: “August 30, 1583

TEEZ ATTACHED RULZ FILED BY Y0OUR AGENCY HAS BEEN ENTERED INTO CUR
COMPUTER., SYSTEM. FLDASTZ RIVIEW, PROOZF AND RETURN IT WITH ANY
CORRECTIQNS. IF TEERZ ARE NO CORRECTIONS, PLEASZ SIGN THIS MEMC
AND RETURI] I TO TEIS OFFICE. YOU WILL BE SENT A FINAL VERSIQOW OF
TEZ RULZ FOR YOUR RECOEDS.

PLEASE RETURN EITHER THE CORRECTED RULE OR THIS FORM WITHIN TEN
(10) WCRRING DAYS OF THE DATE YOU RECEIVED THIS REQUEST. CALL IF

¥OU HAVE ANY QUESTIONS.

SERIES: 5 TITLE: B4 Solid Waste Mngi. 24,

* THE ATTACH

SIGNES

TITLE §F SERSEN SIG\@:/L@M%

DATE : 7/’@ /7\3

* TEZ ATTACHED RULE EAS BEEN REVIEWED AND NIZEDS CORRECTING. HFHE
CORRECTIONS HAVE BEEN MARXZED, P e
| 3w T
SIGHED: = S
z= w
TITLE QF PERSCN SIGNING: - - 29 = [T
L= T
DATE: L 3 =3 = T
iz Ls

TE: IF YOU ARE NOT THE PERSON WHO HANDLES THIS RULE, PiEASE
ORWARD TC THE CORRECT PERSCON.




