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DATE: Ocfober 23, 1330

TO: LEGISLATIVE RULZ-MANING REVIZW COMMITTEIEZ
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LEGISLATIVE RULE TITLE: IHules and Begulatifng for the Deveilopment of
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2. a. Dakts in State Registar with Notice of Hearing:

fugust 22, 1990
b. What other notice, including adveritising, did you
give of the hearing?

Olass I legal advertissmenmt in Charleston Gazette and Dally

Mgils mailing list with spproximately 110 persons

c. Da==2 of hearing {s): September 26, 1350

&. Attach list of persons who appearsd a2t hearing, comments
received, a2mendments, rz2dscns for amendments.
Attached X No comments raceived

e. Date you filed in State Registsr the agency approvad .
propesad Lagislative Rule Zollewing public nearing:

{be _axzct)

Oetober 23, 1990

L. Name and phone number oI agency gerscn Lo contact
iticnal infcrmaticon:

Earen Watscn 7EE=3533

George Cheppell  768-3933 ]
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TITLE S4
LEGISLATIVE RULES
SOLID WASTE MANAGEMENT BOARD

SERIES 4
RULES AND RECULATIONS FOR THE DEVELOPMENT OF
COMMERCIAL SOLID WASTE FACILITY SITING PLANS

54-4-1. General.

1.1, Scope. - The purpsse of +these regulations 1is to
establish minimum standards and reguirements for +the content,
format, amendment, review, approval and public participatiocn

process involved in  county =2nd regional =solid waste facility
siting plans as required by West Virginia Code §$2@0-95-12a. Such
minimum standards and requirsments are designed to protect the
public health, safety and environment throughout the State of
West Virginia and to ensure the fair and equitaple evaluation of
all gsites proposed for use as sclid waste facilities.

i.2. Filing Date. -
i1.3. Effsctive Date. -

1.4, Authority. - W, Va. Code §l&6~2&8-5; W, Va. Code § 20-5-12;
and W. Va. Csde $§20-9-1i2a. |

1.8, Savings Clause. - The adoptien of these rules and
regulations shall in no way preclude the Solid Waste Management
Board from zaltering or amending them, in whole or in part, or
from requiring any other or additional standsard. Further, these
rules and regulationzg shall not relieve in any way a Solid Waste
Authority from z2ny of its duties under the laws of West Virginis.
These rules and regulations are intended to supplement the
applicable statutes and do neot replace or substitute any of the
provisiong of such statutes.

§34-4-2. Definitions. - The fcollowing words and terms, wvhen used
in these regulations, shall have the following meaning, unless
the gontesxt clearly indicates othervise:

2.1, "Approved Solid Waste Facility®™ - wmeans 2 commercial
solid waste Zfacility or practice which has =z valid permit or
campliance order under §20-~3F-1 et seq.

2.2. TAuthority”™ - wmeans any solid waste authority of any
county or region in West Virginia, established by W. Va. Code

§20-9-3 and W. Va. Code §20~-9-4; or the County Commission < any
county which elected not to establish an auvthority, as allowed by
W, Va. Code §20-35-3a.

2.3, "Board" - -means the West Virginia Soclid Waste
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Management Board as established by W. Va. Code §16-26-4, or its
authorized representatives. '

2.4. "Class A Solid Waste Facility? - means a commercial
salid waste dispesal facility which is authorized to handle an
aggregate of ten thousand {18, 809®) tens or more of solid waste
per meonth at one or more commercial solid waste dispssal
facilities in the sesuai--@r——-Fegian county {(or region if =said
county participates in a regional solid waste autherity pursuant
to W, Va, Code 320-5) in which the =solid waste disposal facility
is to be located. - ’

2. 5. ¥*Class B Solid Waste Facdility"™ - means a commercial
sclid waste facility which rescegives, or is expected to receive,
an average daily quantity of mixed solid waste egual Lo or
exceeding one hundred (1@@) tons sach vworking day; or serves, or
iz expected to serve, a population egual to or exceseding forty
thousand (40, 22@) persons, buit which does net receive nor is
expected to receive solid waste exceeding an aggresgate of ten
thousand (19, 22@) +wons per month. Class B fagilities do not
include ceonstruction/demolition facilities.

2. 6. "Class C Solid Waste Facility"™ - means a commercial
solid waste facility which receives, or is expected. tTo rece=ive,
an average daily guantity of mixed secolid waste of less than one

hundred (1@@) tons each working day; and serves, or is sxpected
ta serve, a2 population of less than forty thousand persons.
Class C golid. waste digposal facilities de not include

construction/demelition facilities.

2.7. "Class D Solid Waste Facility® - means any commercial
solid waste facility for the disposal of only construction/
demolition waste. Such— it ~—are-—furtirer--tefimedr-=z
Eod-i-owe

Pty S gws-— DI Soiid -~ ¥aster - TRt Tyt - ——--means -

commeEr i -or-—-nencocommereIial-—faciTty-other—tharr—those —cigsgssiiisd
B3,
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oz Sy ANSar WG, 5 sl -~ — R s F o S B o aL R S o ol S|
REACEGRMERGE & @i =fra Cimdird Yo e R f--Rare--fhan--ore-harf Ll B~ aGre-Sh-area
amd--frocstad—wrr—iand -swred-ry-—the—appiicant.

2.8. "Commercial Sglid Waste Facility” - means any salid
waste fdcility which accepts solid waste generated by sourcges
other than the owner or operatcr of the facility and shall net
include an approved solid waste facility owned and operated by a
person for the sole purpose of disposing of solid wastes created
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By thait person or such person and ancther perscn on a cost-

sharing or nonprcfit basis .and shall nct include the legitimate
beneficial wuse of coal combustion by-productis or the reuse or
recycling of wmaterials for structural fill, road base=, mine

reclamation and similar applications.

2. 9. "Composting facility® - means a Zacility at which
grganic solid waste iz biologically decomposed under controlled
anaerobic or asroblic conditions tTo yield a humus-like product. :

2.19, "Construction/Demolition Waste”™ - means waste building
materials, grubbing waste, and rubble resulting from
construction, remodeling, repair, and demolition operations on

houges, commercial buildings, and cther structures and pavements,
including, but not limited +to; wood, plaster, metals, asphaltic
substances, bricks, bBlocks and concrets, other masonry materials,
trees, brush, stumps, and other vegetative materials but shall
not include asbestoss waste.

2.11. "Endangered or Threatensed Species" - means any sSpecies
cf plant or animal that is .listed by the federal government as
endangered or thresatened in S8 CFR part 17.

2. 12, "Energy Recovery Facility*® - means any solid waste
facility at vwhich solid wastes are incinerated, or processed for
future incineration, with the intention of using the resulting
energy for generation of steam, electricity, or any other use not
specified in these regulatiocns. )

2.13. "Incinergstoxr” - means any device used fo accomplish
incineration. including incineratars associated with rescource
TraCoOvVEerv,

2.14. "Karst Region® - means a type of topography which is
formed over limestone or dolomite by dissolution of the formation
and is characterized by sinkhaoles, caves and similar features.

2.13. "Landfill® ~ means a facility or part of one at which
selid waste, or 1its residues after treatment, ig intentionally
placed in or on land, and =zt which solid waste will remain after
closure. The term landfill does not include a land application
unit, surface impoundment, solid waste disposal surface
impoundment or injection well.

Z2.18. "Materials Recovery Facility® - mesns any sclid waste
facility at which so0lid wastes are manually or mechanically
shredded, separated, and recovered from the general waste stream
for the purpese of recycling or reusing the rescurce recovered.

2,17, "Pian" or "Siting FPlan' - means the commercial solid
waste facility siting plan required under W. Va. Code §290-3-12a.




2.18. "Recycle? er PRecycling” - means the collection,
separation, recovery and sSale, or resuse of metals, glass, paper,
and other materials.

2.1S. "Recycling Facility" - means any solid waste facility
for the purpose of recycling at which neither land disposal, nor
biologiczl, chemical, or thermal iftransformation of solid waste
occurs. Sorting of commtrrgi=d recyclables into separate
categories may occur, but the manual or mechanical separation of
recyclables from the general waste stream may not.

2.20. "Resource Recovery Facility” - means any solid wasie
facility at which sclid wasties are mechanically, biclogically,
chemically, or +thermally transficrmed for the = purpose of
geparating, remcving, or creating any materials or energy Zfor
reuse or sale and at which land disposal of solid waste does neot
acour. -Rescurces recavery facilities include composting
facilities, environmentally acceptable irncinerators, materials

recovery facilities, energy recovery Fagilities and other such
solid waste facilities not herein specified.

2.2L. *"Selid Waste” - means any garbage, paper, litter,
rafuse, cans, bottles, sludge from a waste treatment plant, water
supply treatment plant or air pellution conitrcl facility, other
discarded material, including carcasses of any dead animal or any
other aoffensive or unsightly matier, sSsolid, liguid, semisclid or
contained liguid, or gasscus material resuliting Zrom industrial,
commercial, mining or community agtivities but does not include
solid or dissslved material in =sevags, or solid or dissolved
materials in irrigaticon return f£lows or industrial discharges
which are point sources and have permits under W. Va. Code § 20~
SA, or s=ource, special nuclear or by-product material as deiined
by the Atomic Energy Act of 1554, as amended, or a2 hazardous
waste either identified or listed under W, Va. Code §20-3E, or
refuse, slurry, overburden cor cther wastes or materizl resulting

from gcoal-fired electric power generation, the exploration,
development, production, storage and recovery of cozl, e¢il and
gas, and other mineral resources placed or disposed oI at a
fasility which is regulatsed under West Virginia Code Chapter 22,
Chapter 224, or Chapter ZZB, so long as such placement ar’
disposal is in conformance with a permit issued pursuant to such
chapters; "sglid waste" shall not inciude materials which are
recycled by being used or reused in an industrial process o make
a product, as effective substitute for commercial products, or

are returned to the original process as a sSubstitute Zor raw
material feedstock.

Z2. 22, "Solid Waste Disposal®™ - means the practice oI
disposing of solid waste including placing, depositing, dumping
or throwing or causing te be placed, deposited, dumped or thrown
any solid waste.




2.23. "Solid VWaste Facility® - means any system, Zfacility,
land, contiguous land, improcvemenis on the land, structures, or
other appurtenances or methods used for precessing, recycling, or
disposing of solid waste including landfiils, transfer stations,
envircnmentally acceptable incinerators, resource T=2covery
facilities, recyeling facilities, materials recovery facilities,
energy recovery facilities and other such facilities not herein

specified.

Z.24. "Transfer Stations? - means a combination of
structures, machinery or devices at a place or facility where
solid waste is taken from collection vehicles and placed in other
transportation units for movement Lo, ancther solid waste
management facility.

2.25. "Wetlands" - means those areas that are inundated or
saturated by surface watsr or groundwater at a fregquency and
duration sufficient <o support, and that, under normal

gircumstances do support, a prevalsnce of vegetation typically
adapted for life in saturated sSoil conditions. Wetlands generslly
include swamps, marshes, -bogs, and similar ar=as.

Z.26. "1@d~-Year Flood® - means =a Zflcod of a magnitude
equalled or exceeded once in one hundred (l1@08) years.

S4-4-3. Procedure f£or Plan Devalopment and Approval.
3.1. Submission to the Beard.

Ne lzter than Febeuassz-d March 31, 1231, 2ach authority
shall submit to the Board cne copy of a draft plan.

2. 2. Administrative Completeness Review.

3.2.1. If the Board finds +the draft plan to be incomplete,
i.®., to not contain =z2ll of the information regquired by these
regulations, it shall return the plan to the authority along with
a written statement explaining how the plan is incomplete.

3.2.2. The =authority shall have thirty (38) days to amend
the plan by providing the remaining required information and to
submit the amended plan to the Board. No plan will be reviewved

for technigal merit until it is administratively complete.
3.3. .Technical Review.
3.3.1. When =a plan is determined to be administratively
complets it will be subjected to a technical review of its

contents, procedures, and processes.

3.3.2. The Board shall approve the final plan in writing
if the Board determines that the plan complies with the purpcses
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and reguirements cf applicabls state and zapplicable f=deral law,
if any, and the regulations promulgatsd in tThis series.

3.2.3., If the Board determines that +the plan shculd be
rejectesd, i1t shall return the plan +“a +the autheority with a
written statement of the insufficiencies in the plan.

3.3. 4. Within ninsty (3S@) days of receipt of a letisr
disapproving the plan, or by July 1, 1$91, whichever is later,
the autacrity shall revise the plan o eliminate +the

insufficiencies and submit the amended plan to thes Beoard.
3. 4. Final Subwission €to the Board.

No later than July 1, 1391, or a later date if allowad under
subsgection 3.3.4. of thess regulations, each ccunty auvthority
shall supmit to the Board three {3) copies of its Zinal plilan.
Each regicnal autiherity must submit one additicnal copy oI the
nlan for =sach county wWwithin That rsgian. An sxtznsion of no meore
than one ysar may be granitad by the Board, upon writien reguesi
of an autherity. Any such reaquest must be recsived by the Beard
by July 1, 1991 and shall incliude the length 2f the sxXtsnsion
requested and the Jjustificaiion for the extansion.

2.5. Plans Develcouwed by the Baard.

The Zgard shall dewvelcp a plan for any authority which Zalls
to submit 3 plan <on  or bedorse July 1L, ls91, or such other
extended dates LiFf one has been esstablished by the Bgard pursuant
to section 3. 4. g these regulations.

3.8, IZ an auihority has previgusly submitied a draft plan %o
~he beoard, i.=., prior to the effactive datsz of these
regulations, it may either withdraw the previgusly submittad plan
and submit a new plan or it may submit = supplement ta the
previguslily filsd plan. In either case, the new or rsvised plan
shall semply with all of the rzguirements o these resgulations,
inciuding bput ot limited Lo, the public participation
requirsments, under $S4-4-7 of these regulations.

B4-e-4, Regquired Format of Commercial Siting Plan.
4.1, Reguired rFeormat.

S4=-4-3 pf these
cover sheet

In additign +to the information reguired in j§

(1) a
ame of ths plan,
b

regulations gach plan submitied shall include:
which includes +the name of the authority, the

and the signatures corXr tThe chairman of the authorit (2} a fZorward

ar prefacs vhich includes the purpese of the plan; (3 a fTable oI
contents indicating the major subdivisions of tThe plan; (4) a
brief summary of the plan and its procedures, its methodolagy and
its conclusions; (Z) the =solid waste facilits —oneas (&) %the
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raticnale for establishing thes2 zones; (7Y the published
announcement of all public hearings; (31 a brierf summary of
public comments and a statement describing how the authority
responded to the public comments; and ($) appropriate highway and
topographical maps.

§54-4-3. Required Content of Commercial Siting Flan.

3. 1. General  Informaticn. The plan shall include the
following general information:

S.1.1. A description of the purpeses and cbjectives of the
plan as developed by <The authority Lor a pericd of fen-L{ild:
twenty (2@) yveasrs.

S.1.2Z. The provisions of +the compreshensive Ziter and
solid waste <caonitrol plan, as submitted to the Board pursuant ta
W. Va. Code §28-S-7, regarding collection and disgosal of solid

wvaste and the rzguirements, if any, for additional commercial
solid waste landZill and transfer station capacity.

2.2, Boclid Wast= Fzacility Zones.
S.2.1. E=ch plan shall sontain a narrative description and

appropriatse  Ltopograpniical mass #hich delineats +the =zones in
which:

(L) _Class A& land=Zzills (aover 10,282 +tons per moeonthl,

(27 Clzss 3 an<d C landfills (under 10,9000 tons per menth)l,

(3} Class D=4- landZills (gonstruction/demolition aonly?,

{ &y=——-Frags-D—S--TandSiil oo Tt oy me T2 T ~onty e,

el ase e O A Rd STl A e~ S en St E R anldemet it an-—aada -,

(4) seglid wastz itransfer stations,

(3) regycling Zacilities,

(&) energy recovery Iacilities znd snvircnmentally aczseptable
incinerators,

(7 matarials recovery facilities, and

(8) caomposting Faciliities,

are Tautherized®, "tentatively prohibited” or Tpronibitedg”,

Unless the readily available informaticn clearly establishes that
an area is sultable Zor the location of a commercial sclid wasts
Zacility, or not suitzble for such a facility, the ar=a shall be
degignatad as an aresa in which the location of 3 commercsial solid
wagte facility is tentztively praohibitead,. - '

S.2.2. Each type 0 Zacility ligted in subsscition 3.2. L.
shall be addressed separately in the narrative along with the
rationales for establisnhing the zone in accordancs with secstion

3.3. of these regulations. The sSeparate zaones may be displayed
on a single topographical map or a series of topeographical maps
as desired by the authoriity. ALl existing Zacilities listed In
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subsection 5.Z.1. will bhe listed in the plan and depicted on the
map regardless of location in or out of an authorized =zone. When
a facility is loecated . in more than one ccocunty, each affected
county shall depict the facility on the map.

S5.3. Raticonale Zor Establishing Siting Zones.

The rationale for establishing these zZones shall be included
in the narrative. This rationale shall consider the following
criteria: :

5.3. 1. The efficient dispesal of solid waste, including
all solid waste generated within +the county or region --
Describe how the zones established by +the plan will ensurs the
efficient collection, transfer and dispusal of solid waste.

S. 3.2, Economic development - - Describe how the zones
established by this plan will have a pesitive or a negsative
impact on the ccunty or regional economy. Detail the specific

impact and give reasoning behind the impact.

3.3.3. Transportation facilities - - Describe hov the
transportation network will allilow or prohibit the efficient
transpoertation of solid waste into or through the established
zZones. Address all transportation facilities, i. e., roads,
river, and r=il.

3. 3. 4. Property values =~ - Describe hew the =zZones
established will have a positive or negative impact on property
values.

5.3.35. Groundwater and surface watsr - - Describe how the
egtablished zones will proitect groundwater and surface waters in
the aresa.

3.3.3.3. An authority shall establish a =zone2 in which
solid waste facilities are prohibited where the readily available
information clearly esstablishes that the facilities will cause:

S5.3.5.a.4. A significant adverze impact upon wetlands;

S.3.5.a.8. A significant adverse impacti upon any surfzce
water; : .

S.3.5.a.C. A sigrnificani adverse impact upcn groundwatsr
gquality; ar - .
5.35.3.a.D. i

A vio
standards found in 46 C.5.ER.

l_l
R

ation of surface water ualit
q

S.3.5.b. An authority shall =stablish a zone in which
landfills are prohibited 1in +the following areas, unless the

=)




readily available information clearly establishes that landfills
may be located within the =zZone and not cause a significant
adverse impact upeon ground or surface water gquality:

5.3.5.b.4A. Within +three hundred (302 fset of any
surface water {facility drainage or sedimentation control
structures are exempt from this distance calculation);

5.3.5.6.8. Within three hundre=d (3207 fest of any
wetlands (faciliiy drainage or sSedimentation control stiructures
arez exempt from this distance calculaticon);

5.3.5.b.C. Within a gerennial stream;

3.3.5.b.D. Within =z l@@-year floccdplain; and

5.3.3.b.E. Within twelve hundred (1, 200> feoet of any
public or private water supply well in existence at the time the
zone is established.

S.3. 5. Geoleogic and hydrological conditions - - Describe
what geological and hydrological conditions prohibit  or enable a
zone to  bhe suitable for siting a’'s5lid wastie Zacility. Some of

the factors which the authority shall consider are the 2xXistence
of any known faults 4n-fhe-area within two hundred (2608) feet of
the area or other exireme hydroclogical or geological conditions,
= T karst regions, salution cavities, extensive sandstone
aguifers, shales, consolidated formations, aquitards and the
existence of any waderngraund-ar--swifase-aEnes mining in the area.
If the readily available information clearly establishes that any
such conditicons will cause a significant adverse impact on ground
or surface water guality, the autheority shall designate the arsa
ag prohibited for landfills.

De 3. 5. a. Far the purposes of this subsection, the term
"mining" means the extraction of non-reglenishable materials from
the earth’s crust, e.g9., o0il, gas, coal, minerals, sand, gravel,
limestone, and other substances of a gsimilar naturs.

5.3.68.b. For the purposes cf this subsecticon, the term
"known fault® means faults that have had displacement in Holocsne
time {(i.e., during the last eleven thougandg (11, 9Q09) vears.

3.3.7. Aesthetic and environmental gquality - - Describe
the positive or negative impacts the established =zones will have
on existing aesthetic and environmental conditions. For example

siting & recycling center at a faormer open dump might enabie the
reclamation of an unsanitary dump. Factors to be considered zrs
the presence of public parks and recreation aresas, stiate and
naticnal forests, and endangered or threstened species. An
authority shall establish a zone 1n which landfills are
prohibited in the fecllowing aress:

=




S.3.7.a. Within one theousand (12eQ9d» feet of the
nearast edge of the right-of-way of any state Truck highway,
interstate or federal aid primary highway, or the boundary oI any
public park unless the facility is screened by natural objects,
plantings, ZIZI=nces, or other appropriate means so that it is not
r2adily visible from ithe highway or park; and

5.2.7.0. Within +t=2n thousand (19, 209D feet of any
airpert runway used or planned to be used by turbojet aircrait or
within five thousand (3, 00Q) feet of =zny airport runway used only
by piston type aircraft or within other areas wWwhere a substantial
hird hazard to aircraft would be croated.

3.3.8. Histsoric and culiturzl resources - - Describe any
effect the =zones will have on specific historic and cultural
sites. A descriptien of each historic or culitural site,
including “he size and location, sheould be listed in the plan.

S.3.5. The present or potsgntial land uses Zor residential,
cammercizl, recraatiaonzl, environmental canservaition, or
industrizl purposes - - Provide the present land uses Zor the
different zones and realistic potehatial land uses for th2 zZones.
Descrihe how sSiting a ZFacility in a particular zene will afisct
the sxisting and potsntizl land uses. Zenes in which landfilil
are authorizsd shzall not be established within Zive hundr=d (232!
feet of a dwelling, oczupied at the time 2 'zone is sestablished,
unless written permizsian 1s sibtained from the owner @I ithe
dwelling. -

3.3.19. The publiz healtih, wvelliazrs and conveniences --
Describe hew <+<he established =zones will protact the public
nezlth, welfzare and sonvenience and still allow for +he proper
collectian, transportation and dispesal of sollid waste.

S.4. An authority may base 1iis decisicn te prohibit saolid
wasts facilities in a particular zZone upon one or mare oI the
riteria listed in seciion S.3. of these regulations. However, a
decisian ts asuthorize solid waste facilitiss in a particular zone
shall he made onlily after consideration of 211 of the critsria
listed in section . 3. 2. : ‘ -

S5.35. The zones shall be established based upon readily
availahle inZormation.

2.3. 1. *Readily available inZormaticen”® means reslevant
information which currsnitly exists and can be gbtainsd by the
autheority upon reguest of the appropriaite agency or other entity.

S5.35.2. Exzmples of poisnitial readily available information
ar s=ourcss of such informaition include, but ares not limited To:

[
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S.3.2.a. Ceounty highway m=aps.

S.3.2.b. United States Geclogical Survey magps.

3.5.2.c. West Virginia Geclogical and Eccnomical Survey.

S.53.2.d. West Virginia Department <o Energy.

3.3.2.e. County and regional planning commissiocons.

3.3.2.£. Governar’'s ffice of Caommunity and Indusitirial
Devalopment.

S.5.2.g3. Local libraries.

3.3. 2. h. West Virginia Deparitment af Culiure and
Histary. _ _ .

3.35.2.1i. Local chambers o commerce.

3.5.2. 7. County *tax assessar’s office.

E.S.2. k. Existing selid wagts faciliifiies ts the exteont
guch informatign is —oisvant.

S.85.2.1. Local solid wasts heulers in the arsa.

S.5. An  auvthority shall "fauthorize" cr Tprohlibii" solid
vaste facilities in a given zone only when the readily available
informaticon <clearly establishes tnhat the £facilitiy should bhe
authorizsed or pronibited in that zone. Qtherwise, the authority
shall "tenitatively prohibit®” facilities in the =zone.

S.7. The establishment oL zones pursuant p=) thess
regulations shalil be consistent with theg camprahnensive oian
prewarsd by the ccunty olanning commissign i Such plan exists.

S4-4-&, Review z2nd aAmendment Frocsss.

&. 1. Each authority shall review the plan for Lis county or
regicen svery ZIZive ye=ars. 4 public nezring on any amendments must
be held in the same manner 25 oqutliined Iin §54-4-7 of these
regulations. Any changes or amendments necessary shall be
gubmitted te the 3Ssard for approvz=l.

£2.2. At tThe time flesl the Zive year raviow, the zuthority
shall, in additieon T2 any @ither amendments consideresd n=cassary,
extend the periocd 29I time coversd by the plan to iaclude tahes next
tem—=342+ twenty (20) yvears Lollowing the Zive year review date.

6&.3. The plan maEy be amended at any time by whe county ar

regiocnal autherity which originated +the plan. Amendments must
meet all reduirsments  of the eriginal plan, including that of
nolding a public hearing as detailsd in § Z4-4-7 of these
regulations. No zmendmentis may become effisctive untilil approved.

hvy the Board ia the Ssame manner as the ariginal plan.

£&.4. Upon application Zrom any perscn or graup the austhoriiy

may amend the siting plan by redesignating = zone, or any pertion
af a zone.

8.4, In such case, the person seeking the change has the

-—

bBurden to affirmatively and clearly demenstrats, based cn all of




the critsria get forth in section S.3. of these regulaticons, that
the reguested redesignation is approepriate and proper and that
any Solid waste facility sited could be appropriatsly operaited in
the public interest at such location.

E.2.2. In arder to maksa such demaonstration, the persan
seeking the change shall make whatever examination is necessary
and sSubmit specific detailed inXormation to the authority
relating to the criiteris in section 3.3. of these rsgulations.

34-4-7. Public Particip=iticon Process
7.1. Public Neticez and Hearing.

7.1.1. After submission o the drz£t plan to the Board. ths
autherity shall publish notice and conduc:t =2t leaest one public
hRearing tc scliicit ideas, opinions and comments from the general
public concerning the plan.

.1.2. The autherity shall publish netice of the hearing at

hirty (3@ days in advancs, of the hearing 25 a Class I
legal advertisement published in a gqualified newspaper, as
defiased in W. Va. Cace §55-3-1, serving the gcaounty or counities,
whichever is appropriate, and by pesting the gublic notice ait the
approprizte county courthouss or courtihouses.

7.1.3. A meopy of the nublic notice of the hesring shall he
mailed to thosse persons rsguesting Lo be niacsd on & meiling list
to be maintained py The sauthorit-. o

7.1.4, The public notice shzll include +the dats, time, and
plzce scheduled for the public he=ring, an invitation Zor writien
and oral commentis, an address to  wnich comments may be mailsd,
and %the locations in the aresa whers a copy of the drazZt plan is
available for public review.

7.1.5. _The gproceedings of +the publics hesring shall be
receorded by mechanical neans, and such recording and a czpy oI
all written comments received shall be retained by the authority
far a pericd of thrse (Z) vears from the date of the public

hearing.

7.1,8. At the public hearing, reascnable limits may be set

upen the <time allowed Zor coral stzatemenis. The submissicn of .
written comments sShall be extended to ten (1@) days after ta=s

gublic hearing dste.
7.2. Public Review cf the Flzan.
At least Zhirty (3Q@) days prior to any public h g on the
pilan, +the autherity shall place z copy of the draiit plan at the
c bra

county clerks ocffice or oIlZices and at all publi ries and

17z
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branch libraries in the county, or counties, for public review.
7.3. Cengideration of Public Cemments.

7.3.1. The authority shall consider all public comments
received, written and coral, in the develaopment of the final plan.

7.2.2. The authority shall prepare a written summary of the
public comments received and a statement explaining how it
responded to the public comments in the development of the final
plan. Such written summary and statement shall ke submittsed to

the Beard with the £inal plan.

7.3.2. If requested by +the Board, the authoerity shall
submit all or any part of the public comment record to the Board

for its review.

)
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STATE SOLID WASTE MANAGEMENT BOARD
PROPOSED REGULATIONS: SERIES i, Z, 3, AHND 4
RESPONSIVENESS SUMMARY

The State Seclid Waste Management Board filed preposed
legislative rules (Series 1 through 4! with the Secretary of
State on August 22, 1390. A public hearing weas held on September |
26, 1999, and vwrittien comments were allewed until October 5,
1990. - - - T T

Approximately twenty persons attended the public hearing,
four of whom spoke at the hearing. ln addition, four persons
submitted written comments.

Series 1 and 2

Several persons asked whether and to what extent a private
person could =2pply for a loan or grant pursuant to the Series 1
and Z regulations. These regulations do not zazllow a private
person to apply for a loan or grant. Howevear, a governmental
agency which receives such a loan or grant to acguire or
construct a soclid waste disposal project may then contract with a
private person for the operaticn cof the project in accordance
with an authority's general powers under ¥W.Va. Code 20-9-1 et.
seq. To &larify this point, the Board has changed Section
3.1.3.a. 8f the regulations.

Two persons commented that Secticon 4.2.3.b. of Series 1
would encourage out-of-state engineering and accounting firms as
cpposed to in-state firms to perform the referenced feasibility
studies. Such is not the Beard’s intention. The regulation
merely recognizes that there ars saome grant projects for which
such feasibility studies are desirsble befeore the Board decides
whether to approve the grant. The resgulation does not state a
preference for in-state or sut-of-state firms.

Series 3

One perscn stated that the scope and purpose section in
Section 1l.1. should be made stronger. The Board does not agree
and believes that the presesnt language provides clearly stated
geoals and standards which will apply in the develeopment of these
comprehensive plans.

Une person suggested that the Board change the planning
period in Sections 5.2.8. and 6.2. from ten (1l@) years to twenty
(2@} years for the reason that a bill is being considersd in the
United States Senate which would allow states with twenty-vyvear
solid waste plans to control the flow of waste into their states.
The Beoard has made this change to the regulaticns so that this
opticn may be available to West Virginia if the bill pzsses.




By so doing, however, the Board is not taking a position on
whether the state should seek teoc control the flow of wastes into
the state. The BSoard believes that a twenty-year planning pericd
is a reasonable itime period considering the nature of the
comprehensive plan, the fact that 20 years isg a common planning
period for other state agencies, and the five-year review period
under these regulations.

Cne person sudgested strengthening the language in Saction
5.1.3. by eliminating the word "consideration?®. The Board agrees
and has changed the language.

One perscon pointed out that the logal solid waste authority
had been unable to obtain information con the origin of wasies
fraom the local landfill. Section 3.2.14. has heen changed
accordingly.

One person suggested a minor change in language to Section
3.2.15.d. .The Beoard agrees and has changed the regulation.

One person, in referring to Sscticn 5.1.2., noted that it is
difficult to know what funding sources are avallable for projects
that may not start for several years. The Board understands this
and does not intend to impose an impossible task on the
authorities. However, the Board believes that it is important
for the authorities to consider funding and rescources in their
plans. "Thus, the language remains the same.

Similarly, one person noted that, with regard to Section
5.2.8., it is difficult to ildentify the parties responsible for
the implementation of the plan in any but the first year. Again,
the Board understands the difficulty and does not expect the
authorities to perform an impossible task. However, the language
remains unchanged.

Orie person commented that in Sectien 5.2.15.b., one ton is
low level at which to identify an industry as "major"®. The Board
agree= and has changed cne ton to five tons.

One2 person requested clarificaticon as to the scope of
coverage under Section 5.2.15. Specifically, the perscon stated
that coal ash monofills shosuld not be included in the ceverage of
the cited regulation and gave several reasgons in support of that
position. The Board agrees with the person that coal ash
monofills do not fall under the regulation but for different
reascns than those given by the person commenting. The Board
interprets the statute to require the local autherities to
include in their comprehensive plans the proper disposal of solid
waste from industrial and commercial sources, as well as




residential sources. The Board does not interprest the word
"refuse” as "garbage” and looks to the entire statute and
its purposes to construe the term "refuse” as "solid waste”. The

reasan that +he Board believes that coal ash landfills are
axcluded iz because under the definition of "solid waste" in the
statute, "refuse, slurry, overburden or other waste or material
resulting from coal-fired electric power generaticn” is =xempt.
Thersfore, the local authorities may not cover coal ash monefills
in their plans.

Two persdns addressed the issue of whether an authority is
required to recommend the siting of a landfill within its own
boundaries, pursuant to Section 5.2.35. The Board does not
believe that the statute necessarily requires an authority to
recommend siting a landfill within 1ts own area. The purpose of
this reguirement is to ensure that the authority plans for its
present and future sclid waste disposal needs, whether that be by
using in-county or cut-of-county facilities. In either case, the
authority must provide sufficient documentation in its plan that
+the recommended fFzcilities will meet ithe future disposal needs of
the authority. The Board has changed Secticn 5.2.3. o provide
clarification on this issue.

One person noted that several authorities have already held
puklic hearings and that they may not have taped their hearings
as required in the proposal. The Board has changed the
regulations in Section 7 to permit an authority to Zollow less
stringent procedures for the first public hearing (held prior to
the sSubmission of a draft plan). Hawever, the Board belisves
+that more stringent procedures should apply to the second hearing
(held after submission of a draft plan).

Series 4

Two persons reguested the Board to establish specific
requirements for the size and shape of the zones required by the
siting plan. The Board does not believe that it is possibie to
establish a uniform standard for the size and shape of the zones.
The statute requires that the authorities consider several
specific criteria before establishing a zone. The nature of the
criteria is factual and site-specific and does not lend itself to
z "rule of thumb" approash to establishing the size or shape of
zones.

Two persons suggested that the siting plan under these
regulations be consistent with any comprehensive plan previously
approved by the county planning commission. The Board agrees and
has added language in Secticn S.7. of the regulations.




Two persons requested the Board to praovide more guidance an
the factors involved in determining the zones under the
regulations. The Board believes that Section 5.3., "Rationale
for Establishing Zones, " establishes sufficient standards for
designating zones while at the same time recognizing that =ach
designation of a zone depends upon the specific facts involved.
Although the Board did make several changes tg Section 5.3., it
remains primarily as in the proposed regulations.

One person commented that Section 5.3.%. should include the
term "agricultural®. The Board believes that the statute must
control on this issue and since that term is absent frowm the
statute, the regulation must be consistent.

One person reguested that Section 3 be amended to reference
oil and gas wells as a criterion to consider in designating =
zZone. The Board agrees and has changed Section 5.3.86. to include.
all types of mining activities, not just oil and gas.

Several persons requested the Board to changes the February
28, 1%9l, deadline in Section 3.1. for submitting a draft siting
plan to a later date in order to allow the authorities more time
to develep the plans. The Board nhas changed the date to March
31, 1991, to be consistent with the deadline for the draft _
caomprehensive plan. The amended date is the latest date that an
authority can submit a draft plan and still meet the final
deadline of July 1, 1991,

One person requested that Section 5.3.1. be changed by
placing the language in the definitions section. The Board
believes it is more appropriate vwhere it is in the propeosal since
the term "readily available information" has limited use in the
regulations. The same person suggested different language be
included in Section S5.35.1. The Board does net agree, since the
language is taken verbatim from the statute and is thus
unnecessary in the regulations. ’

One person commented that section S5.2Z. of the regulations
amgunts to a zoning power that cannot bhe delegated to a local
authority and further pointed ocut that there will be two local
bodies with Jjurisdiction cver commercial solid waste facilities.
The statute at W.Va. Code 20-%9-12a is absclutely clear that the
Legislature has authorized the local solid waste authorities to
establilish siting =zones. The person commenting i1s basically
guestioning the constitutionaliiy of the statute, which is an
issue best taken up in a different forum - not by the agency
charged with administering the statute.




As far as two local bodies being invelved in zoning, the
Board believes that the regulations in Series 3, Section S.2.3.
and Series 4, Section 3.7. will eliminate any conflicts between
the two bodies.

The same perscn also reguested that the regulations
recognize that existing facilities should be zlloved to continue
their operations and expand their facilities. Again, W.Va. Code
20~5-12a{e) is clear on this issue. The statute staites that an
existing facility which on the effective date cof the article,
held a valid permit or order from the Division of Natural
Resources, may continue to operate but may not expand beyond the
permit limits. s

One person reguesgted the additicn of the word
"statistically" before "significant® in Sectien 3. 3. The Board
doss not agree because cf concern over how the term would be
defined by the authorities.

One person suggested that the term "surface water® in
Section S5.3.5.b. be defined to include only peresnnial streams and
not "wet-weather" or "intermittent® sitireams. The Board doges not
agree and believes its regulaticns should be consistent with the
Division of Natural Rescurces on this particular. issue. Further,
+the distance reguiremenis in the regulations contain an exception
if in fact there will be no significant adverse impact cn the
resource.

One person guestioned whether geologic conditicns, as cited
in Section S.3.56., should be the bagis for a siting factor, sSince
landfill design reguirements are intended to prevent the release
of leachate intoc geclocgic formations. The Board points out that
the statute in ¥.Va. Code 20-%-12a clearly includes geologic
conditions as a siting factor and thus the regulations are sound.
The person commenting further noted that the Board’'s proposed
language on "known Ffaults" was not consistent with the Division
gf Natural Resources. The Board agrees and has made the
necessary change. :

One person commented that certain of the criteria listed in

the statute may be subjective, e.g., preoperty values, and should
not be permitted 4o form the sole basis for establishing a
"prohibited” zone. The Board dsoes not agree. The statute states

+hat =zones are ¢ be established based upon "cone or more" of the
criteria listed and dees not give any indicaticn of how such
criteria should be weighted, i.e., which are more important than
others. The Board helieves that the Legislature intended the
authorities to make these kind of value judgments - not the
Board. (See W.Va. Code Z20-9-1).




g -

One peérscon suggested adding "existing solid waste
facilities" to the list of readily availablie information scurces
in Section 5.5.1. The Board agrees and has also included the
local haulers in the area to the list. -

One perscn asked that a specific public notice of hearidng be
sent te =ach solid waste facility in the area. The Board is
concerned that to single out solid waste facilities as suggested
would be giving them a preferred treatment over others who may be
interested in the zuthority’s public hearing. However, the Board
did changs the regulations to provide for a mailing list for
those who specifically request to receive public notice.

Oné person commented on séveral df the definitions in Seriles
4, The Board agreed to make the definitions of "Class A Solid.
Waste Fagility" consistent with the Division cof Natural
Resources. The person expressed confusicon over the Terms
"materials recovery facility® and "energy recovery fazcility” and
how they related fto "rescurce recovery facilities®. The Board
intends the terms "materials recovery facility" and "energy
recovery facility® to be subsets of the term "rescurce rescovery
facility"™ and Section 2.20 clarifies this point. Regarding the
term "recycling facility", the person gqusestioned why the Beoard’'s
definition is different from the Division of Natural Rescurces’
term. The reason is that the Beard desires to distinguish
between a "materials recovery facility!" (which handles garbage in
addition to recyclable materials) and 2 "recycling facility”
(which handles conly recyclable materials). The Beoard thinks that
in establishing zones, there will be differsnt considerations
applicable to the two different types oi facilities.

The perscn also guestioned the definition of "resource
recovery facility"_ and suggested strict cenformiity wiith the
Division of Natural Resources’ definition. Again, the Board
finds that it is important in the siting plans to distingudish
between sach of the facilities included under "ra2scource rscovery
facility™. However, the Board did agree to adopt Hatural
Resources’ definition of "incinerator” to ensure consistency.

OUne person stated that the regulations should include a
provision for appeals of decisions which prohibiit a person from
operating a solid waste facilitiy on his property. The Board
believes that the Legislature has already addressed this issue iIn
W.Va. Code 20-9-12a(2) where fthe law specifically grants certain
existing facilities the right fc continue operaticns.




Series 3 and 4

Two persons questioned the inclusion of "incinerators™ under
certain definitions in Series 3 and 4 and questioned where such
facilities should be placed in the hierarchy under W.Va. Code
Z20-9-1., " The statute is clear in 20-S~1 that incineration, iIf
environmentally acceptable, i1s included in the term "resource
recovery". The Becard has changed the reguliations to include the
words "environmentally acceptable" before the term "incinerator™
wherever it is used in the regulations. The Board has also
defined the term "incinerator"” in the same way as the Division of
Natural Rescurces.

Une person comménted that the term "disposzl" be replaced
wiith the word "management” {fThroughout the regulations. Although
the Bgoard agrees with the basic ghilosophy expresssed by the
person commenting, the term "disposal" is the operative word
throughout much cf the regulaticons and must be defined as it is
in the =statute. Furthermore, the Statutory uefanltlon of "solid
waste disposal®" is much broader than "throwing away" as the
person commenting suggests.

General

One person reéeguested that the Board hold 2nother public
hearing on the regulations in the northern part of the state.
The Board believes that zlthough it would be nice to hold several
hearings arcund the state, it is not a vwise use of limited
resources. More importantly, the Board believes that it has
fully complisd with the letter and the =pirit of the law in using
all of the public notice methods it did for these regulations,
i.e., Class I legal advertisement in the two state-wide
newspapers and a malllng list consisting of approximately one
hundred persons. : : -




Comments of Robinscon & McElwee
Regarding The West Virginia
Solid Waste Management Board’s
Proposed Rules for the Development of

Commercial Solid Waste Facility Siting Plans
I. INTRODUCTION

Cn August 22, 19%0 the West Virginia Solid Waste
Manaqément Board ('"the Board") promulgated four saries of rules in
Title 54 of the Code cf State Regulations. Series ¢ of those rules
sets forth guidelines for the creation of commercial solid waste
facility siting plans. As part of such plans, county or regional
solid waste authorities ("local authorities") are authorized to
identify these porticons of their Jjurisdictions where golid waste
faciiities are prohibited or auvthorized.

Robinson & McElwee 1s a law firm which represents a
number of clients who could be affacted by the implementation of
these regulations. Consequently, Robinson & McElwee offers the
fecilleowing comments with regard to the rules, and a summary of the
changes 1t is suggesting.

IT. CO ]
A. Improper Delegation of Zoning Authority

Section 5.2 requires each plan develcped by a loczal
autherity to establish zones for solid waste disposal facilities.
The regqulations not only allow the lccal sollid waste authority to
identify the areas in which it deems landfills are not advisable,
they allow the local authority to prohibit siting of facilities in
such aresas. This amounts tc a zoning power that cannot be

delegated to local authority.




Zoning authority 1is given to governing bodles of a
municipality in incorporated areas, or a county commission in
unincorporated areas, by W.Va. Code §8-24-39. This zoning power
includes the authority:

(e} To regulate and determine tThe use and
intensity of use <of land and lct areas;

(£) To classify, rsgulate and restrict the
location of trades, callings, industries,
commercial enterprises and the lccation
of buildings designed for specified uses:

{g) To regulate and ceontrel or permit in
certain areas, junk yards, salvage vards,
usad parts vards, dumps or automobile or
appliance gravevards, or the maintenances
and operaticn of sgescondhand stores or
outlets in residential areas:

(hy To classify and designate the rural lands
among agricultural, industrial,
commercial, residential and other uses
and purposes; and

(1) To divide the municipality or county into
districts of such kindg, character,
number , shape and arsa as may be deemed
necessary To carry out the purposas of
this section.

#.Va. Code §8=-24-39. This zoning power clearly encompasses the
same type of zoning determinations the Board (and W.Va. Code §20-9-
12a) is attempting toc give the local solid waste authorities.

Robinson & McElwee acknowledges that W.Va. Code §20-5~

l2a(e) seems to give the local autherity the right to exercise
zoning power, and even refers to "zones" where facilities are
"authorized cr prchibited". However, this must only be interpretad
as an advisory determination, not a binding decision. To give the

local authority the power contemplated by the rule would be to




crezate two zZoning bodies with jurisdiction over commercial scolid
waste facilities - the local solid waste authority and the local
zoning body. This could not have been the result intended by the
legislature and the rule should be drafted to aveld or accommodats
this potential conflict. Accordingly, we suggest at a minimum that
the werd "authorized" when used in this section bhe changed to
"recommended" and that "tentatively prohibited" and "prohibited" be
changed tc "net recommended", or words of like import.

To the extent that the local sclid waste autherity has

zoning power, +that power is circumscribed by the limitations

imposed on other zoning bedies, which may not "prohibit the
continuance of the use of any land;, building or structure for the

purpose for which land, bullding or structure is used at the time

(the zoning] ordinance or ordinances take effect. . . ." W.Va.
Code §8-24-30. While zoning ordinances may usually control any

alteration or addition tc any land or building which occurs after
a 2oning ordinance is passed, an exception is made for "the use or
acquisition of additional land which may be required Zfor the

protectien, continuing development oY expansion of any

agricultural, industrial or manufacturing operaticn. . . ." Id.

The local authority must acknowledge this limit on its power o
prohibit the operaticon and expansicn of existing solid wasts
facilities. Failure teo d¢ so may result in a £inding that the

zoning is a violation of W.Va. Const. t. III, §2 as a taking

without Jjust compensation. See, e.g., Carter v. Cityv of Bluefield,

132 W.Va. 881, 54 S.E.2d .747 (1949).




B. itinc ohibitions

Secticon 5.3.5.a of the rule reguires the local solid
waste autherity to prehibit sclid waste facilities where there is
a danger of "significant adverse impact" upon wetlands, groundwater
or surface water. The term "significant adverse impact!" is not
defined in this rule or the Division of Natural Rescurce’s Seolid
Waste Management Regqulations, (47 QSR 38, Section 3.1}, which also
uses the term. The term is too imprecise and subjective to serve
as a basis for denving permission <o site a sclid waste facility,
as it presumably could be extended to include even these discharges
for which an NPDES permit has been granted.

This entire section shotld be deleted. If it is not
deleted, it should be changed to insert the word "statistically®
before the word "significant" in Secticns 5.3.5.2.B and 5.3.5.a.C,
in order to at least make them consistent with their counterparts
in the Solid Waste Management Regulations in Sections 3.1.3 and
3.1.4.

C. Location Standards

Section 5.3.5.b identifies conditions which, 1f present,
lead to a presumption that landfills should be prohibited, absent
a shewing that there would be no adverse effect on ground or
surface water gualitv. These conditions should be more carefully
defined. For example, prohibiting siting of a landfill within 300
feet of "surface water" should not include a prohibiticon of
landfills within 300 feet of wet-weather or other intermittent

streams. We suggest Secticn 5.3.5.k.A be deletad and Section




5.3.5.b.C. be changed to read "within threse hundred feet of a.

perennial stream;".

D. Improper Siting Considerations

Secticn 5.3.5 of the rule is couched in vague language
that alliows tco nuch copportunity to object tec landfill siting on
subjective grounds. That section allows prohibition of landfillis
if geclogic conditions will "cause a significant adverse impact c¢n
ground or surface water quality." The purpeose ©f the DNR Sclid
Waste Management Regulatiocons is to provide an ample margin of
safety In landfill design and tc prevent the release of landfill
leachate ints any sort of underground geologic formaticn.
Consegquently, the relevant landfill construction provisions in
those regulations should be the means of preventing releases,
rather than making geologic conditions a prehibiting siting factor.
Furthermore, some of the underground formations which ostensibly
could lead the local authority to prohibit siting of a landfill
should not have been included in this sectien. For example, a
fault in the area of a sclid waste facility should not have any
bearing on the local authcority’s siting decision if the fault has
not been active £for thousands of years. .The DNR Solid Waste
Management Regulations only prohibit landfill construction 1f the
facility is within 200 f£feet of a fault that has had displacement in
the last 11,000 years.

E. Subjective Criteria
Section £.4 grants local authorities the power to

prohibit solid waste facilities in an area based upon cne or more




©f the criteria listed in Secticn S5.3. While some of the
individual factors found in Section 5.3 night be sufficient bases
for denying authorization for a landfill, others are not. For
example, the finding that property wvalues of nearby property will
be negatively affected cannct ke the conly basis for denying
authorization for a commercial sclid waste faclility to locate in an
area. To the extant that landfills are not perceived as widely
desirable land uses, any lccal property owner could make an
argument that location of a solid waste facility adjacent to that
property would have a negative impact. This is tantamount to
aliowing public saentiment To determine where and whether a landfiil
may be sited, a basis alrsady determined Zo be unconstituticnal.

F.  Identification Of Information Socurces

Section 5.5.1 provides that "readily available

information™, which is the basis for the local authority’s siting
decision, .incliudes, but is not limited toc, a number of listed
scurcss. We suggest +that Section 5.5.2.%X be added to include
"eywisting solld waste fadilities“ as a sources of such information.

G. Hoticse

| Section 7.1.2 provides that notices of public hearings
ars to be published and made generzally available to the public.
Considering the ilmportance of any decision by the local authority
on the operation of any sclid waste facility, we suggest that the
rule provide that public notics of any local authority action ke
sent to the owner or operator of each scolid waste facility in the

local authority’s Jjurisdiction.




H. Existing Facilities

Ne provisicn has Dbeen made Iin the rule for those
facilities which were already operating at the time the local
authority’s plan is created, nor 1s there any provision made for
approving the locaticn of any commercizal sclid waste landfill or
transfer station which held a2 valid permit or compliance order on
April 8, 1989, as reguired by W.Va. Code §20-9-12a. The rule
should rececgnize not only this statutory reguirement, but also the
fact that operation of a landfill under permit of the DNR is prima
facie evidence that such & landfill is located in an appropriate
locatiocn. Otherwise, the plans should be applied prospectively
only and not to existing facilities.

I. Appeal

If the delegation of zoning power to the local authority
is wvalid, <the zcning decisions of the lcocal authority should
ultimately be subject to review in circuit court. It would be a
fundamental deprivation of property without due process to
effectively take away a herstofore legitimate land use from a
property owner without anv legal recourse.

However, there 1s nc provisicn in the rule for an appeal
of the leocal authority’s siting decisicon. The commercial solid
waste facility plan is subﬁect'to review by the Board, but there is
no provision for any person to appeal a decision preohibiting him
from operating a sclid waste facility on his property. It is clear
that, under West Virginia law, review of decisions by local

agencies is obtained through a writ of certiorari to the circuix

7




court. CGingberg v. Watt, 285 S.E.2d 387 (W.Va. 1981), citing Masgn
Ctvy. Bd. of Fd. v. State Super. of Schoeols, 234 S.E.2d 321 (W.Va.
1977 . The Beard’s rule should acknowledge this and clearly
provide that any persen aggrieved by a decision of the lecal
planning authority is appealable by writ of certiorari to the
circuit court.

J. Definitions

In order tc aveid confusion or contrary applicaticns as
between DNR and local authorities, it is essential that terms he
given the same definitions in both programs. There are sonme
discrepancies in the proposed rules which should be amended %o
conform to DNR counterparts:

2,4. "Clags 3 Solid Waste Faclilitv." Should be conformed
to the same definition found in 47 CSR 38 §2.7. By changing the
wording, the Board has implied that tonnage nust be aggrsgated on
some regional basis even if the county does not participate in a
regional authority. Tec aveid thils improper result, the DNR

definition for "Class A Solid Waste Facillity" must be adopted.

Recovery Facility." These two terms have no DNR counterparts. As
a result, they may well have the effect of sweeping facilities into
the siting plan which are not in fact now covered by the DANR
program which reaches conlvy "recycling facilities" and "resource
recovery facilities.® Ara these tearms meant To be subsets of

either? To aveoid confusicn, and to limit the scope of Jurisdiction




properly, we urge the deletion of these terms and similar deletions

in §5.2.1. and wherever referenced.

2.18. "Recveling Facilitv." This term has been defined

to place a limit on the definition which does not appear in 47 CSR
38 §2.48. The last sentence should be deleted to avoid
inconsistency with the DNR rules.

2.19. "Resourcs Recovery Facilitv." This definiticon also
departs from the DNR term in 47 CSR 38 52.49 without any apparent
justification. It should be conformed to the DNR definition to
avoid confusicn, fory example, on which incinerators are included in
this category. This is important because W.Va. Code §20-9-1Za
speaks of only four catagories of facilities to be included in the
siting plan:

1. Commercial landfills accepting over
10,000 tons of waste a month.

2. Other commerciazl landfills.
3. Commerclial transfer stations.
4. Commercial facilities for the processing

or recycling of sclid waste.
2.22. "Solid Waste Facilitv." The proposed definition
departs beoth from W.Va. Cgode §20-9-2(73) and 47 CSR 38 §2.56 by
inciuding the term "materials recovery facilities." Again, we urge

the deletion of this term.

ITI. Conclusion

Robinson & McElwee appreciates the cpportunity to offex
these comments, and the attached summary. Please notifv us 1f we

can provide any additional information.




Respectfully submitted this S5th day of COctober, 1290.

Rebinson & McElwee
600 United Center

P. ©0. Box 1731
Charleston, WV 25326
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West Virginia Solid Waste
Management Board

1212 Stewart Plaza

Dunbar, West Virginia 25064

Attn: Karen Watson, Esg.

Re: Selid Waste Management Reculations

October 2, 1990
Dear Ms. Watson: - -
Enclosed for the consideraticn are the Ohic Power Company's

comments rtegarding the West Virginia Solid Waste Management
Boards' recently promulgated solid waste management rules.

If there are any guestions, nlease contact C. J. Stromsky
of my staff at (216) 438-71&1.
1ncevaly,

. E. Wnﬂgnt

LﬁVl onmencal airs Diresctor
CJS/ 3ecp/181 .
Encleosure
.}"5 nnT 51280
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Ohio Power Company
Comments on
Titlie 54

Legislative Rules

West Virginia Solid Waste Management doard

Series 3

Ruies and Regulaticons For The Developmeni Of Comprehensive

Litter and Solid Waste Control Plans

Cctcber 1, 1220




Cemments oFf Chic Power Company on the West virginia Seolid Management
Beard Rules and Regulations for the Developmant Comprehensive

Litter and Solid wWaste Control FPlans.

Introduction

Ohic Paower Company has reviewe&n the praoposed Rules and
Regulations for +the Development of Comprshensive Litter and
S2olid Waste Control Plans (Title S54-Series 3) and we offer the
foilowing comments. As operators of the Kammer and Mitchell
glectiric gengtating stations near Moundsville, West Virginia
and because the procsss of electric power gsneration results in
the production of Targe quantitﬁgs of coal ash, we ars
particularly interested in the effect of these resgulations on
our existing coal ash disposal facfifties and coal ash

utilization activities in West Virginia.

Discussion

House 21717 8138, passad in 13988, requires the establishment of
Solid Waste Controi Plans by county and regicnal soiid waste

authorities. In part, thess plans must address the sate and




sanitary disposal of all refuse from commercial and industrial

-

sources within the c¢ounty or region. Although the term
"rafuse” is undefined, we believe the pians are intended to
address county or regional plans for the managemenz and
disposal of garbage rather than industrial solid waste disposed
of  in captive JTandfilis. $8ince the appliication of the rule to
the dispesal of refuse from indusirial sources 1s unciear,
we are concarned whether the reguirements may be mistakenly
appiied te captive incustrial faciiities.

As stated, the Company generates coal combustion by-productis as
a rasult of the combustion of coal in industrial beilers in
conjuncticn with the generation of elsctricity. Tnese c¢oal
combustion by productis have distinct physical properties which
Jends themsslves readily Lo various beneticial reussa
appiications 1in addition to contreoclied disposal in engineered
monofills. Ccal ash monofills ars Jleogcated on  Company owned
property where accass 18 restricted to the lTandfill operator
and Company amplovees. These monefills should in no way efract
the management of garbage in the county cor the region. For
these resasons we believe The recquirsments of this section

(i.e.,. 5.2.1.5) should c¢learly exclude nomcgencus industria’

soiid waste managed Dy the generator in captive facilities.

In addition, because our dispcsal facilities are captive on

Company owned progerty and do not accept cther types of waste,



pubiic or private, and because there is sufficient remaining
disposal capacity for the estimated 1ife of the plant, neither
the Company’s dispesal facility ner its ash waste stream sheould
be f{ncorporated intec any solid waste management plan Tor the

county or region.
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54-3-3.2.13b - under "Specific Informartion and Da:

Cne ton of soild waste per month sounds tike 1 verv low lewel at which
to start identifving an indusiry as "major .

54-3-5.2.13 - under "Specific Information and Data’

s number of authorities have aireadyv heid their hearings and in the
case of those that do oot tape their hedrings. it is plainly (00 [dle 0 raquirs
this. 1t aiso seems unfair for SWHB. after waiing 2 vears 1 promulgaie
reguialions. o penalize those cuthorities toal submiiied their pluns ina

-

limely manner DV regquiring them 10 g0 dback and do them aver,

CCSW A appraciates the opporiunits 1o submit comments on thesge
regulgations and hopes that 3WMB will give ! t:ese.“nr‘ 2il viller commenss
recarved. serious consicsralion




WET7EL COUNTY SOLID WASTE AUTHORITY

The States Solid Waste Management Board
1212 Stewart Plaza
Dunbar, WV

Re: Propossed Title S-4 legislative Rules

To the Board:

The Northern Panhandle Wasteshed Assessment Commitfee would Tike to thank the
Board and its staff for all of ihe hours that were put into these ruies and
requlations. Tt’s no easy task and we apprsciate it. We are respectfully
submitting the Taollowing comments: i

1. Throughout a1l 4 series of rules, the term "solid waste disposal” is ussd.
During the 1980 Tegisiature, West Virginia estzbiished az hierarchy of need
whereby we are mandated To reducs, reuse, recycle and, as a Tast resort,
1and¥i11. The word "disposal” impiies throwing away. Therefore, our
commities recommends the word "disposal” be replaced with the word
"management” threoughout the entire document.

2. In Series 1, Section 4.2.2, it states, "Any e1igib7e governmental agency
shall make & separate qppiicaL1on to the Board con Torms prescribed. .
Are you stating that both the solid waste authority and any governmenba1
agency shali maka separate applications for the same project or are you
stating that esach project will require a separate application from
whatever eligible governmental agency? Please ciarify.

1|

3. We agree with William Bunner of Mcnongalia County SWA in his comments
regarding 4.2. We feel that preference shoulid be given to in-state firms
and we share his concern regarding 4.2.3.b. What Tooks feasible on paper
can easily be disastrocus when put into operzatiion.

Series 3:

1. The scope and purpose in 1.1 is nct strong encugh. The Statz Solid Wasis
Management Board needs to take 2z strong leacdership position for the state
and guide the Tocal solid wasie authorities towards the obgectwves and
intent of the Legislature. A stronger policy statement is needed to
achieve this. Perhaps if you added: TFurthsrmore, it is the intent and
purposa of this Board to use these rules and regu?ations to guide Tocai
solid waste authorities towards the goal of waste minimizaticon while
orotecting the hezlth zand weltare of the pubiic.”
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In section 2.12 in the Tast sentence, "Rescurces recovery facilities
include composting facilitiés, incineratars . . . ." Incinerators are in
no way resourcs recovery centers. A mass burn incinerator is a
multi-million dollar catasircphe waiting to happen. Furthermore, the way
this is worded, any power plant that uses even 1% RDF could be classified
as a resource recovery facility and, therefors, deregulated. The word
"incinerator" should be removed from this section.

In section 2.18, incinerators are properly classified as a "soiid waste
facility." However, an additional statement is needed here such as, "Mass
burn incineration is so cosi prohibitive and problematic that this Board
is of the opinion that it is not a feasible means of waste management in
Wesi Virginia." ,

In section 5.1.3. it states: “Consideration of the hierarchy . . . ."
The word "consider" implies that you can consider and dismiss an idez.
The language of the legislature clearly states that they want this
hierarchy impiemented, not just considered. Therefore, the word
"Consideration® should be changed %fo "Implementation®.

In section 5.2.2.a., starting with "Information shall be inciuded for all
sclid waste generated within the area covered by the authority from

collection to final disposal . . . ." should bs changed to " . . . %o
final destination . . . ." Not all_waste is dispcsed, some is recovered.

In section 5.Z2.4 where it states, " . . . the efficient and effective
recycling of such wastes and the reduction . . . ." should be amended io
". . . the optimum reduction !

In section 5.2.14 where the identification of wasies generated out of the
authorities boundaries is addressed, it is advised to contac:i the
1andfill. The Wetzel County Solid Waste Authority has done so with no
success. They have also appealed fto the DNR to provide this information
and still have been unsuccessful. In a county that generatss 10,000
tons/year, that has hosted up to 27,500 tons/month, this is a sourca of
grave concern. What recourse do they have?

In section 5.2.15.d., the Board asks the authoriiy for a discussion of
it’s evaluation. Perhaps it should read, "The authority shall inciude an
evaluation of this information !

In both sections 5.2.8 and 6.2., referenca is given to a 10 year solid
waste plan. A new bill was iniroduced in the U.S. Senate that would allow
states with a 20 year solid waste plan to control the flow of waste into
their stata. Just to play it safe, perhaps you should increase the pian
from 10 to 20 years. Considering we will be reviewing this plan avery
five years anyway, this seems to be a reasonable proposal.
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Series 4:

1.

Section 2.19 where "Resgurce Racovery Facility" is defined, incineraticn
again needs to be removed from this definiticn for previously stated
reasons.

Tne NPWAC agress with all cther comments regarding the February 28, 1891
deadline for submitting a draft pian. Considering the final draft of the
rules and reguiations will not be available until October or November and
the importance of putting tcgether a well thought-out plan that will have
an impact on each county for generations to come, the February 28, 18981
date is too soon. Even March 31, 1881 is too soon. Perhaps the SSWMB can
administratively address an extensicn; if nct, it should be addressed
Tegisiatively.

In section 5, 2 subsection should be added %o include the Tocation of any
0il or gas wells and z clear determination of whether or not they’ve been
plugged properiy.

The code states that each county must site 2 landfi11 in their plan, but
it does not state where. ¥We feel the legislative intent is speiled out in
Series 3, section 5.2.2.3. where sach county musti specify which Tandfill

they are using. The intent was to insure that waste was being properiy
managsd and not dumped over the hill. The Tegislature also antTCTpatEd
the formation of multi- -county SWA’s which didn’t happen. The proposed

siting of 35 Tandfills in West Virginia will only axacerbate a growing
concern. Therefore, we strongly appeai to this Board that sach SWA site
wners they propose to deposit their discards in Tieu of requiring each
county to propose a Tandfiil. To do otherwise is in dirasct contradiction
of HB4364’s provision for the hierarchy of needs where we reduce, reuss
and recycie bafore we landfill or incinérates.

Section 5.3.9. sheould have the word "agricultural” added to the list of
Tand uses. : :

We agree with William Bunner’s assessment that siting plans must
comp?ement existing zon1ng Taws and that by sxt1ng thesa 1anaf7|15,
potentiaily we are defacto taking of peopis’s real estate.

Thank you for your hard work in writing thess rules and reguiations. Please
construe 2i{1 comments to be consiructive criticism and not a perscnal attack.
Togethar we can make a better world for generations %to come.

Sincerely,

NORTHERN PANHANDLE WASTESHED
ASSESSMENT COMMITTE:

%szz,LCJLCL /&AﬁXQiV%gkob ?qu
Martha Huffman
Chairperson

MH90258 '
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PUBLIC HEARING

September 26, 1980

The Secretary of State’s Cffice requires attendance at the
public hearing te be documented. Therefore, please register by
signing below and indicate whether you wish to make a statement
or submit written comments.

Written

i Wish %o |
Comments!
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PUBLIC HEARING

September 26, 1990

The Secretary of State’s Office requires attendance at the
public hearing to be documented. Therefore, please register by
signing below and indicate whether vou wish %o¢ make a statement
or submit written commants.

Wish to , Written

Name and Address ! Make Statement | Comments.
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PUBLIC HEARING
September 26, 1980
The Secretary of State’s Office requires attendance at the
public hearing to be documented. Therefore, please register by
signing below znd indicate whether you wish t£o make a2 statement
or submit written comments.
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