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UESTIONNAIRE

(Plegse include a copy of this form with each filing of your rule: Notice of Public Hearing or Comment Period; Proposed
Rule, and if needed. Emergency and Modified Rule.)

DATE: July 26, 2002

TO: LEGISLATIVE RULE-MAKING REVIEW COMMITTEE

West Virginia Division of Air Quality

FROMZ(Agency Name, Address & Phone No b

7012 MacCorkle Avenue, Southeast

Charleston, West Virginia 25304

LEGISLATIVE RULE TITLE: 45CSR25 - "To Prevent and Control Air Pollution from Hazardous

Waste Treatment, Storage, or Disposal Facilities"

. o W. Va. Code §22-5-4 and 22-18-1 et. seq.
1. Authorizing statute(s) citation

2. a.  Date filed in State Register with Notice of Hearing or Public Comment Period:

June 12, 2002

b.  What other notice, including advertising, did you give of the hearing?

Class | legal advertisement; Charleston Daily Mail & Charleston Gazette
Sent a copy of the Public Notice to our agency mailing list
Public Notice placed on Division's web site

c.  Date of Public Hearing(s) or Public Comment Period ended:

Public Hearing - July 15 2002  Public Comment Period Ended - July 15, 2002

d.  Attach list of persons who appeared at hearing, comments received, amendments, reasons
for amendments.

Attached X No comments received




e.  Date you filed in State Register the agency approved proposed Legislative Rule following
public hearing: (be exact)

July 26, 2002

£ Name, title, address and phone/fax/e-mail numbers of agency person(s) to receive
all written correspondence regarding this rule: {Please type)

John A. Benedict, Deputy Director
7012 MacCorkle Avenue, SE
Charleston, WV 25304

Phone: (304) 926-3647

Fax: (304) 926-3637
ibenedict@mail.dep.state wv.us

g, IF DIFFERENT FROM ITEM *f°, please give Name, title, address and phone
number(s) of agency person(s) who wrote and/or has responsibility for the contents of this
rule: {Please type)

See "I above

If the statute under which you promulgated the submitted rules requires certain findings and
determinations to be made as a condition precedent to their promulgation:

a. Give the date upon which you filed in the State Register a notice of the time and place
of a hearing for the taking of evidence and a general description of the issues to be
decided.




Date of hearing or comment period:

N/A

On what date did you file in the State Register the findings and determinations required
together with the reasons therefor?

N/A

Attach findings and determinations and reasons:

Attached N/A




DEPARTMENT OF ENVIRONMENTAL PROTECTION
DIVISION OF AIR QUALITY

BRIEFING DOCUMENT

Rule Title: 45CSR25 - "To Prevent and Control Air Pollution from Hazardous Waste
Treatment, Storage. or Disposal Facilities”

A. AUTHORITY: W.Va. Code §§22-5-4 and §822-18-1 et seq.
B. SUMMARY OF RULE:

The current version of 45CSR25 establishes a program of regulation over the
treatment, storage, and disposal of hazardous wastes in order to achieve and maintain such
levels of air quality as will protect the public health and safety and the environment from the
effects of improper, inadequate, or unsound treatment, storage, or disposal of hazardous
wastes.

C. STATEMENT OF CIRCUMSTANCES WHICH REQUIRE RULE:

The U.S. Environmental Protection Agency promulgated standards for hazardous
waste incinerators, cement kilns and light aggregate kilns on September 30, 1999, and
revised the regulation July 10, 2000, May 14, 2001, and again on July 3, 2001. These
standards were included in 45CSR235, previously filed and made effective July 1, 2002.
The purpose of this rule revision is to incorporate by reference the recent amendments to
these standards which were finalized in 67 Federal Register 6792 (February 13, 2002) and
67 Federal Register 6968 (February 14, 2002). In addition, the proposed rule changes are
required to maintain consistency with the Division of Waste Management’s rule
(33CSR20) and with the federal regulations. The consistency of 45CSR25, 33CSR20 and
federal regulations is important for final authorization of the WV State RCRA Hazardous
Waste Management Program.

D. FEDERAL COUNTERPART REGULATIONS - INCORPORATION BY
REFERENCE/DETERMINATION OF STRINGENCY:

A federal counterpart to this proposed rule exists. In accordance with the Secretary’s
recommendation, and with limited exception, the Division of Air Quality proposes that the
rule incorporate by reference the federal counterparts,

Because the proposed rule incorporates by reference the federal counterpart, no
determination of stringency is required.
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E. CONSTITUTIONAL TAKINGS DETERMINATION:

In accordance with §22-1A-1 and 3(c,) the Secretary has determined that this rule will
not result in taking of private property within the meaning of the Constitutions of West
Virginia and the United States of America.

F. CONSULTATION WITH THE ENVIRONMENTAL PROTECTION
ADVISORY COUNCIL:

At its June 5, 2002 meeting, the Environmental Protection Advisory Council
reviewed and discussed this proposed rule. The Council’s comments are contained in the
attached minutes.




WEST VIRGINIA DEPARTMENT OF ENVIRONMENTAL PROTECTION
ADVISORY COUNCIL MEETING MINUTES
Wednesday, June 5, 2002
DMR Conference Room - 10 McJunkin Road, Nitro, WV
ATTENDEES:

Advisory Council Members:

Larry Harris
Bill Samples
Rick Roberts
Lisa Dooley
Bill Raney

DEP:
Bill Adams Ken Ellison
L ewis Halstead Bill Brannon

James Martin : ' Mike Zeto
Brett Loflin Greg Adolfson

Allyn Turner Jim Mason

- Charles Sturey Karen Watson

Citizens:

Rebecca Robertson, NiSource

The meeting was called to order at 9:00 a.m. by William E. Adams, Jr., General

Counsel,

Welcome/Opening Remarks - Bill Adams

Bill Adams opened by informing everyone that in Secretary Callaghan’s absence,
he would chair the meeting. Bill further explained that Secretary Callaghan was
preparing for his appearance before a Congressional Committee, he sends his reqrets.
Bill further announced that Director Ellison was present and later, Director Turner as
well as Chief James Martin. There was an introduction of the Advisory Council




-

members, an explanation of what group or interest each member represents.

PRESENTATION OF PROPOSED RULES

Division of Mining and Reclamation

Charles Sturey presented rules 38CSR2 and 38CSR4 to the Council.

Mr. Raney asked what the genesis of the coal dam safety rule was. Lewis
Halstead explained that the changes were being made mostly due to recent
flooding and DEP's experience with a large coal dam near Welch. Mr. Harris
inquired generally whether the language in the rules that says DEP’s goal is to
“restore and protect the environment” should place “protect” as the first priority.
This suggestion was taken under advisement.

Division of Water Resources

Bill Brannon presented rule 47CSR26 to the Council. He stated that general
stormwater fees would be $300 rather than the $700 suggested by EPA. An
inquiry was made as to how linear footage for water/sewer lines would be used to
calculate whether 1-3 acres would be disturbed in order to qualify for a general
permit. Director Turner stated that the agency would rely on the applicant’s
application information but that some clarification would be appropriate. Director
Turner also agreed that clarification was needed on whether a $300 renewal fee
would be required and whether it would be based on flow calculations. She
noted also that an agreement similar to that with the coal division would be
reached with the Office of Oil & Gas to issue the general permits and that Water
and Oil & Gas would split the fee.

Office of Innovation

Greg Adolfson announced that he was now employed at the Office of Innovation,
but still worked on the Stream Partners program. He presented rule 60CSR4 to
the Councit dealing with the Stream Partners Program Grants. Mr. Adolfson also
gave a brief history of the Office of Innovation and stated that the Office was
directed toward more forward thinking instead of reaction oriented.

Division of Waste Management

Ken Ellison presented rules 33CSR20 and 33CSR26 to the Council.
Mr. Ellison explained that these two rules are now identical to the federal
regulations.
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Environmental Enforcement

Mike Zeto presented rule 33CSR38 to the Council.

Mr. - Zeto explained that this was a new rule dealing with establishing a
mechanism and requirements for the permitting and use of sludge (specifically
not sewage sludge) or other materials that have beneficial properties similar to
sewage sludge. Mr. Samples questioned whether the requirement that the sludge
comprise at least 50% of the applicant’'s agricultural requirements was too
stringent and whether the Secretary should be allowed to waive this requirement.
Mr. Zeto responded in the negative and also stated that the sludge must be
shown to-have significant nutrient value before DEP would approve its use.

QOffice of Qil and Gas

James Martin was introduced as the Chief of the Office of Oil and Gas.

Brett Loflin (Oil and Gas Conservation Commission) presented rules 39CSR1
and 389CSR2 to the Council. Mr. Loflin explained that 39CSR1 is currently a
procedural rule but will be filed as a legislative rule because it contains
substantive legal requirements.

Division of Air Quality

Jim Mason presented rules 45CSR1, 16, 26 and 34 to the Council.
Karen Watson presented rules 45CSR13, 25, 30 and 33 to the Council.

Rick Roberts inquired as to whether there would be a budget hole created due to
the reduction of fees in the presented rules. Ms. Watson explained that the
calculations had not been done regarding this subject but that as soon as the
figures were available, they would be presented to the Council. Mr. Adams noted
that as with all rules, a fiscal note would be prepared containing this analysis.

OTHER BUSINESS

Upon conclusion of the rules presentations, it was determined that the rules
would need to be filed with the Secretary of State’s office by June 12, 2002 to
begin the thirty-day comment public comment/hearings period.

The Council agreed that proposed rules should be submitted to the Council
members via e-mail in the future so that they can be distributed to other
interested parties prior to meetings. Moreover, the proposals should be sent
more than 3 days before the Council meeting. Past practice apparently gave
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little or no time to review the proposals prior to the meeting. Mr. Adams agreed
that this would be an appropriate change for future Council meetings.
Bill Samples suggested that action be taken as soon as possible regarding the
predictability of permitting. Mr. Adams assured him and the Council that is a
DEP priority and noted that all divisions and offices were under the Secretary's
mandate to respond to permit applications within 24-48 hours.

The meeting adjourned at 12:07 p.m.




APPENDIX B

FISCAL NOTE FOR PROPOSED RULES

Rule Title: 45CSR25-"To Prevent and Control Air Pollution from Hazardous Waste Treatment, Storage,
or Disposal Facihittes”
Type of Rule: ..X__ Legislative =~ Interpretive ____ Procedural
Agency: Division of Air Quality
7012 MacCorkle Avenue, SE
Address:

Charleston, WV 253(4-2943

I. Eftect of Proposed rule:

ANNUAL FISCAL YEAR
INCREASE DECREASE CLRRENT NEXT THEREAFTER

ESTIMATED TOTAL 5 0 $ 0 50 § 0 5 0
COST

PERSONAL SERVICES 0 0 0 0 0
CURRENT EXPENSE 0 0 0 0 0
ALTERATIONS

EQUIPMENT 0 0 0 ) 0
OTHER 0 0 0 0 0

2. Explanation of Above Estimates: _ _
The ubove estimates reflect there will be no anticipated changes in costs to administer this rule,

3. Objectives of These Rules:
Amendment of this rule is sought to adopt by reference the Interim Standards rule for Hazardous Air
Pallutants for Hazardous Waste Combustors at 67 FR 6792 (2/13/02) and Standards for Hazardous Air
Pollutants for Hazardous Waste Combustors at 67 FR 6968 (2/14/02). The proposed rule changes are
important for EPA approval/authorzation of the WV RCRA Hazardous Waste Management Program.




Rule Title: 45CSR25-"To Prevent and Control Air Pollution from Hazardous Waste Treatment, Storage,
or Disposal Faciliies”

4. Explanation of Overall Economic Impact of Proposed Rule:

A. Economic Impact on State Government:

See section 2.

B. FEconomic Impact on Political Subdivisions; Specific Industries; Specific Groups of
Citizens:

No impact above that resulting from the currently applicable federal requirements.

C. Economic Impact on Citizens/Public at Large.

No impact above that resulting from the currently applicable federal requirements.

Date:

Signature of Agency Head or Authorized Representative:
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TITLE 45
LEGISLATIVE RULE
DEPARTMENT OF ENVIRONMENTAL PROTECTION
DIVISION OF AIR QUALITY

SERIES 25 Spis
TO PREVENT AND CONTROL AIR POLLUTION FROM HAZARDOUS WASTE
TREATMENT, STORAGE, OR DISPOSAL FACILITIES

$§45-25-1. General.
1.1. Scope.

[.1.a. The intent and purpose of this rule
is to establish a program of regulation over air
emissions fromthe treatment, storage and disposal
of hazardous wastes in order to achieve and
maintain such levels of air quality as will protect
the public health and safety and the environment
from the effects of improper, inadequate, or
unsound treatment, storage, or disposal of
hazardous wastes. Further, all persons engaged in
the treatment, storage, or disposal of hazardous
waste shall give careful consideration to the
effects of the resultant emissions on the ar quality
or the areas atfected by such any hazardous waste
or constituent thergof in such quantities as to
cause ambient air concentrations which may be
injurious to human heaith or welfare which would
intertere with the enjoyment of life or praperty.

1.1.b. The requirements of this rule apply
to all owners and operators of hazardous waste
treatment, storage, and disposal facilities as
provided in the federal rules that are incorporated
by reference herein.

I.1.e.  Neither compliance with the
provisions of this rule nor the absence of specific
language ta cover particular situations constitutes
approval or implies consent or condonement of
any emission which s released in any locality in
such manner or amount as to cause or contribute
to statutory air pollution. Neither does it exempt
nor excuse anyone from complying with other
applicable laws. ordinances, regulations, or orders
of governmental entities having jurisdiction over
hazardous waste treatment, storage or disposal
factlities,

1.1.d. This rule is promulgated pursuant
to W.Va. Code §§22-18-1 et seq., and 22-5-1 et
seq. Recognizing that each Chapter has its own
enforcement sections. i is the intent of the
Secretary that enforcement shall be implemented
in accordance with W. Va. Code §22-18-1 et seq.,
where practicable.

I.I.e. Permit applications filed pursuant
to this rule shall be processed in accordance with
the permutting procedures as set forth in W. Va.
Code §§22-18-1 et seq.. 33CSR20, and this rule.

1.2. Authority. -- W. Va. Code §§22-5-1 et
seq. and 22-18-1 et seq.

1.3, Filing Date. -- #priH62662-

1.4. Effective Date. - Fuby-+-2662

1.5. Incorporation By Reference.

1.5.a. This rule incorporates by reference
the provisions contained in the Code of Federal
Regulations as listed in Table 25-A.  Unless
otherwise indicated, where reference to a federal
regulation or standard appears in this rule. such
regulation or standard will for purposes of this
rule. be construed as that version which was in
effect as of July 1,-26668-2001.

[.5.b. This rule also tncorporates by
reference the provisions contained in 33 CSR 20,
effective July 1, 288+2003, except for any
provisions in 33 CSR 20 which incorporate by
reference the Code of Federal Regulations.

1.5.c. This rule also incorporates by
reference the provisions of 40 CFR Parts 265
264, 265, 266 and 270 as amended and finalized

mn &7 T 3363 —
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FedertRegister 24270 (vay H266 e 66
Federal Register 33087 (July 3, 2001), 67 Federal

Register 6792 (February 13, 20023 and 67 Federal
Register 6968 (February 14. 2002).

$45-25-2. Definitions.

2.1. "Air Pollutants” means solids, liquids, or
guses which, if discharged into the air, may result
in statutory air poliution.

2.2, "Air Pollution”, 'statutory air pollution’
has the meaning ascribed to it in W. Va. Code
§22-5-2.

2.3, "Air Pollution Control Equipment”
means any equipment used for collecting or
converting hazardous waste emissions for the
purpose of preventing or reducing emissions of
these materials into the open air from hazardous
waste treatment, storage, or dispasal facilities.

24, "BACT", 'Best Availuble Control
Technology' means anemissions limitation based
on the maximum degree of reduction for each
pollutant which would be emitted from any
hazardous waste treatment, storage or disposal
tacility which the Secretary, on a case-by-case
busis. taking into account energy, environmental
and economic impacts and other costs, determines
is uchievable for such facility through application
of production processes or available methods,
systems.  or technigues. If the Secretary
determines that technological or economic
limitations on the application of measurement
methodology to a particular emissions unit would
make the imposition of an emissions standard
infeasible, a design, equipment, work practice,
operational standard or combination thereof, may
be prescribed instead to satisfy the requirement
for the application of best available control
technology. Such standard shall, to the degree
possible. set forth the emissions reduction
achievable by implementation of such design,
equipment, work practice or operation, and shall
provide for compliance by means which achieve
equivalent results.

2.5. "CAA" means the federal Clean Air Act,
as amended.; 42 U.S.C. §7401 et seq.

2.6, "CFR" means the Code of Federal
Regulations published by the Office of the Federal
Register, National Archives and Records Service,
General Services Administration.

2.7. "CWA" means the Clean Water Act
(formerly referred to as the Federal Water
Pollution Control Act), Public Law 92-500, as
amended by Public Law 95-217 and Public Law
93-576; 33 U.S. C. §1251 et seq.

2928, “Department  of  Environmental
Protection" or "DEP" means that Department of
the West Virginia Department of Environmental
Protection which is created by the provisions of
W. Va. Code §§22-1-1 et seq.

24629,  "EPA™ means the United States
Environmental Protection Agency.

22,10, "Facility mailing list" means the
matling list for a facility maintained by EPA in
accordance with 40 CFR 124, 10(c)( 1) {ix).

21432 11, "Infectious Medical Waste"” shall
have the meaning ascribed to it in 64 CSR 56
"Infectious Medical Waste", (July 1. 1999),
promulgated by the Division of Health.

2453-2.12. "Particulate Matter" means any
material, except uncombined water, that exists in
a finely divided form as a liquid or solid.

k2,13, "Pathological Waste Incinerator”
means an incinerator used to therrnally treat
intectious medical waste.

2452 14, "RCRA" means the federal Solid
Waste Disposal Act as amended by the Resource
Conservation and Recovery Act, as amended; 42
U.S.C. §6901 et seq.

26-2.15. “RCRA Permit” means “West
Virginia hazardous waste permit”. The following
additional requirements shall apply to obtain a
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hazardous waste management permit in West
Virginia. All references in 40 CFR Part 270 to 40
CFR Part 124 shall be deemed to be references to
the applicable provisions of subsections 35.1.
through 5.14. of this rule, To the extent of any
inconsistency with 40 CFR Part 270, the specific
provisions contained herein shall control.

2.16. "Secretary” means the Secretary of the
West Virginia Department of Environmental
Protection_or such other person to whom the
Secretary _has  delegated authority_or  duties
parsuant to W, Va, Code §22-1-6 or §22-1-8.

2.17. "Steady State" means that all conditions
atall points in the thermal treatment process are in
stable. normal operating conditions.

2.18. Other words or phrases not herein
defined and used in this rule shall have the
meaning as ascribed in W. Va. Code §§22-5-1 et
seq., or 22-18-1 et seq.. or 33 CSR 20 "Hazardous
Waste Management Regulations” governing the
State Hazardous Waste Management Act.

§45-25-3. Adoption By Reference.

3.1. Definitions, lists. tables, appendices,
conditions, or requirements from 33 CSR 20
"Hazardous Waste Management Rule", effective
July 1. 28642003, are hereby adopted by
reference, except for any previsions in 33 CSR 20
which incorporate by reference the Code of
Federal Regulations.

3.1.a. In case of a conflict between the
Division of Air Quality and the Office of Waste
Management as to whether a material is a waste
and if so. whether the material is a hazardous
waste, the Secretary has final administrative
authority to resolve the conflict.

3.2 Unless otherwise indicated, the
provisions contained in the Code of Federal
Regulations. effective July 1, 268682001, as listed
in Table 23-A. are hereby adopted by reference,
with the following modifications:

3.2.a. Whenever the term "United States”
15 used. it shall also mean the State of West
Virginin

32b. Whenever the terms
"Administrator,” or "Regional Administrator,”
"Fhe Assistant Administrator for Solid Waste and
Emergency Response" or "Secretary” ts are used,
the term means the Secretary of the West
Virginia Department of Environmental
Protection.

3.2.¢c. Wheneverthe term "Environmental
Protection Agency” is used, the term also means
the West Virginia Department of Environmental
Protection.

3.2.d. The distance provisions of 40 CFR
265.382 apply only to the open burning or open
detonation of mulitary explosives in a manner that
presents an uncentrolled fragment release hazard.
The applicable distance provisions of the
American Table of Distances for Commercial
Explosives. effective June 19, 1991, and of the
Department of Defense Contractors Safety
Manual for Ammunition and Explosives (DOD
4145.26-M), as amended April 11, 1988, apply
otherwise.

§45-25-4. Facility Requirements,

4.1. Owners and operators of hazardous
waste treatment, storage. and disposal facilities
regulated by the provisions of this rule shall
maintain a listing of all permits or construction
approvals received or applied for under any of the
following programs and their counterpart
programs administered by the State. where
appropriate:

4.1.a. Hazardous Waste Management
Program under RCRA and 33CSR20;

4.1.b. Prevention of Significant
Deterioration (PSD) Program under 45CSR 14 or
the Federal Clean Air Act;

4.1.c. Nonattutnment program under
West Virginia DEP, Division of Air Quality or the
Federal Clean Air Act and 45CSR19:

4.1.d. National Emission Standards for
Hazardous Air Pollutants (NESHAP)
preconstruction approval under 43CSRI3,
45CS5R34 or the Federal Clean Air Act;
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4.1.e. Standards of Performance for New
Stationary Sources under 43CSR 16 or the Federal
Clean Air Act; and

4.1.f. Other relevant air poliution controt
permits including local permits.

4.2, Owners and operators of hazardous
waste treatment, storage and disposal facilities
covered under this rule shall comply with the
personnel training requirements as specified by 40
CER 264.16. An outline of the training program
and a description of how the training program is
designed to meet actual job tasks must be
submitted to the Secretary with Part B of the
permit application.

4.3, Owners and operators of hazardous
waste tanks, contatners, surface impoundments,
landfills.  waste piles. land treatment.
miscellaneous units, thermal treatment units,
incinerators, and boiler and industrial furnace
facilities must design, construct, maintain, and
operate such facilities to minimize the possibtlity
of a fire, explosion, or any unplanned, sudden. or
non-sudden  release ot hazardous waste
constituents to the air which could threaten human
health or the environment.

4.4, Owners and operators of hazardous
waste management facilities that treat, store, or
dispose of ignitable or reactive wastes, or mix
incompatible waste or incompatible wastes and
other materials, must prevent reactions which:

4.4.a. Produce uncontrolled toxic mists,
fumes. dust or gases in sufficient quantities to
threaten human health or the environment, and

4.4.b. Produce uncontrolled flammable
fuimes or gases in sufficient quantities to pose a
risk of fire or explosion.

4.5. The owners and operators of the
hazardous waste treatment, storage and disposal
facilities shall manage alf hazardous waste placed
I a container in accordance with the applicable
air emission requirements as listed in Table 25-A.

4.6, The owners and operators of the
hazardous waste treatment. storage and disposal

facilities shall manage all hazardous waste placed
in a tank in accordance with the applicable air
emisston requirements as listed in Table 25-A.

4.7. The owners and operators of the
hazardous waste treatment, storage and disposal
facilities shall manage all hazardous waste placed
in a surface impoundment in accordance with the
applicable air emission requirements as listed in
Table 25-A.

48. The owners and operators of the
hazardous waste treatment, storage and disposal
facilities shall manage all hazardous waste placed
tn a misceilaneous unit in accordance with the
applicable air pollution standard requirements of
40 CFR 264 including but not limited to subparts
AA. BB, and CC.

4.9. A hazardous waste pile must be fully
enclosed or otherwise designed to prevent
dispersal of the waste by wind.

4.10. Hazardous waste landfills must be
covered or otherwise managed to prevent wind
dispersal of the waste.

4.11. All landfills, surface impoundments,
and land treatment facihities shall be located,
designed. constructed. operated, maintained, and
closed in a manner that will assure protection of
human health and the environment. Protection of
human health and the environment shall include
prevention of adverse effects on air quality
considering:

4.11.a. The volume and physical and
chemical characteristics of the waste in the
facility, including its potential for volatilization
and wind dispersal;

4.11.b. The existing quality of the air,
including other sources of contamination and their
cumulative impact on the air;

4.1l.c. The potential for health risks
caused by human exposure to waste constituents;

4.11.d. The potential damage to wildlife,
crops. vegetation. and physical structures caused
by exposure to waste constituents;
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4.11.e. The potential for interference with
the enjoyment of life or property: and

4.11.f. The persistence and permanence
of such potential adverse effects.

4,12, Owners and operators of hazardous
waste treatment, storage, or disposal facilities
shall utilize best available control technology
("BACT") to limit the discharge of hazardous
wilste constituents to the atmosphere during:

4.12.a. Process turn-arounds;
4.12.b. Cleaning of process equipment;
4.12.c. Planned process shutdowns; and

4.12.d. Tank truck, railroad tank car, and
barge cleaning.

4.13. The Secretary may. an a case-by-case
basis, establish  performance standards  for
hazardous waste incinerators for control of
emissions of metals, hydrogen halides, and
elemental halogen, based on a finding that such
standards are necessary to limit the emission rates
of these constituents to levels which do not pose
an unacceptable risk to human health and
environment. The Secretary may require the
following data from the permit applicant:

4.13.a. Emissions of POHCs. hazardous
combustion by-products. metals and hydrogen
halides. including:

4.13.a.1. Mass emission rates from

the stack, and

4.13.a.2, Concentration in the gas
stream exiting the stack; and

4.13.b. Airdispersion estimates for those
substances, including:

4.13.b.1. Meteorological data, and

41302
dispersion models, and

Description of the air

4.13.b.3. Assumptions underfying the

3

i

]

air dispersion models used; and

4.13.c, Expected human
environmental exposure, including:

and

4.13.c.1. Topographic considerations,
4.13.c.2. Population distributions,
4.13.c.3. Population activities, and

4.13c.4, Maodes,
duration of exposure; and

intensity, and

4.13.d.
including:

Consequences of exposure,

4.13.d.1. Dose-response curves for
carcinogens.

3.13.4.2.
animal

Health effects based on
human or studies for other toxic

constituents.

3.13.d.3. Potential for accumulation
of toxic constituents in the human body, and

4.13.d.4. Statements of expected risk
to individuals or populations.

4.14. Emergency Permit. Notwithstanding
any other provision in 40 CFR 270.61. in the
event the Secretary finds an imminent and
substantial danger to human health or the
environment. the Secretary may issue a temporary
permit o a facility to allow treatment, storage, or
disposal of hazardous waste at a non-permitted
facility, or hazardous waste not covered by the
permit for a facility with an effective permit. This
emergency permit:

4.14.a. May be oral or written. If oral, it
shall be followed within five (3) days by written
emergency permit;

4.14.b. Shall not exceed ninety {90} days
in duration;

4.14c. Shali  clearly specify the

hazardous wastes to be received. and the manner
and location of the treatment, storage, or disposal;
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4.14d. May be terminated by the
Secretary at any time without prior notice if it is
determined that termination is appropriate to
protect human health or the environment; and

4.14.¢. Shall be accompanied by public
notice as described under section 7 of this rule and
shall include the following:

4 14e.1. Name and address of the
office granting the emergency authorization,

4.14.¢.2. Name and location of the
permitted hazardous waste management facility,

4.14.e3. A brief description of the
wastes involved,

4.14ed. A brief description of the
action autherized and reasens for authorizing it,

4.14.2.5. Duration of the emergency
permit: and

4.14.f. Shall incorporate, to the extent
possible and not inconsistent with the emergency
situation, all applicable requirements of this rule.

4.15. Pathological Waste Incinerators. The
owner and operator of a pathological waste
incinerator is not subject to the requirements of
this regulation. However, mixtures of infectious
medical waste and hazardous waste listed in 40
CFR 261 Subpart D are subject to the
requirements of this rule and the owner and
operator of such a facility shall design, construct
and operate the facility in accordance with all
other applicable regulations promulgated by the
Secretary including. but not limited to, 45 CSR 6
and 45 CSR 13,

§45-25-5. Permit Process.

b

5.1. Pre-application Public Meeting and

5.1.a. Applicability. The requirements of
this section 5.1. shall apply to West Virginia
hazardous waste management Part B permit
applications seeking initial permits for hazardous
waste management units. The requirements of this

section shall also apply to West Virginia
hazardous waste management Part B permit
applications seeking renewal of permits for such
units, where the renewal application is proposing
a significant change in facility operations. For the
purposes of this section, a “significant change" is
any change that would qualify as a Class 3 permit
modification (See 40 CFR 27042 for a
description of permit modifications}. The
requirements of this section do not apply to permit
modifications under 40 CFR 27042 or to
applications that are submitted for the sole
purpose of conducting post-closure activities or
post-closure activities and corrective action at &
facility.

5.1.b. Prior to the submission of a West
Virginia hazardous waste management Part B
permit application for a facility, the applicant
must hold at least one meeting with the public in
order to solicit questions from the community and
inform the community of proposed hazardous
waste management activities. The applicant shall
post a sign-in sheet or otherwise provide a
voluntary opportunity for attendees to provide
their names and addresses.

5.t.c. The applicant shall submit a
summary of the meeting. along with the list of
attendees and their addresses developed under
subsection 5.1.b. of this section, and copies of any
written comments or materials submitted at the
meeting, to the permitting agency as a part of the
Part B application, in accordance with 40 CFR
270.14(b).

5.1.d. The applicant must provide public
notice of the pre-application meeting at least thirty
(30) days prior to the meeting. The applicant must
maintain, and provide to the permitting agency
upon request, documentation of the notice.

5.1.d.1. The applicant shall provide
public notice in all of the tfollowing forms:

5.1.d.1.A A newspaper
advertisement. The applicant shall publish a
notice, fulfilling the requirements in subsection
5.1.d.2. of this section. in a newspaper of general
circulation in the county or equivalent jurisdiction
that hosts the proposed location of the facility. In
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addition, the Secretary shall instruct the applicant
to publish the notice in newspapers of general
circulation in adjacent counties or equivalent
Jurisdictions, where the Secretary determines that
such publication is necessary to inform the
atfected public. The notice must be published as
a display advertisement.

5.1.d.1.B. A visible and
accessible sign. The applicant shall post a notice
on a clearly marked sign at or near the facility,
fulfilling the requirements in subsection 5.1.d.2.
of this section. If the applicant places the sign on
the facility property, then the sign must be large
enough to be readable from the nearest point
where the public would pass by the site.

S1d.LC. A broadcast media
announcement.  The applicant shall broadcast a
natice. fulfilling the requirements in subsection
3.1.5-d.2. of this section, at least once on at [east
one local radio station or television station. The
applicant may employ another medium with prior
approval of the Secretary.

51.d LD, A notice to the
permitting agency.  The applicant shall send a
copy of the newspaper notice to the permitting
agency and the Secretary shall forward copies to
the appropriate units of State and local
government having jurisdiction over the area
where the facility is. or is proposed to be. located;
and to each state agency having any authority
under State law with respect to the construction or
operation of the facility,

5.1.d.2. The notices required under
subsection 5.1.d.1. of this section must include:

5.1d.2.A. The date, time, and
location of the meeting;

3.1.d.2.B. A brief description of
the purpose of the meeting:

5.1.d.2.C. A brief description of
the facility and proposed operations, including the
address or a map (e.g., a sketched or copied street
map} of the facility location:

5.1.d.2.D. A statement

encouraging people to contact the facility at least
seventy-two (72) hours before the meeting if they
need special access to participate in the meeting;
and

5.1.d.2.E. The name, address, and
telephone number of a contact person for the
applicant.

5.2.  Public Notice Requirements at the
Application Stage.

5.2.a. Applicabiliry. The requirements of
this section 5.2. shall apply to all West Virginia
hazardous waste management Part B permit
applications seeking initial permits for hazardous
waste management units. The requirements of this
section shall also apply to hazardous waste
management Part B permit applications seeking
renewal of permits for such units upon the
expiration of the existing permit. The
requirements of this section do not apply to permit
modifications under 40 CFR 270.42 or permit
applications submitted for the sole purpose of
conducting post-closure activities or post-closure
activities and corrective action at a facility.

3.2.b. Notification. The Secretary shall
provide public notice as required in this section
5.2, when a Part B permit application has been
submitted. The Secretary shall provide public
notice to;

5.2.b.1. The applicant:

5.2.b.2. All persons on a mailing list
developed under 5.8.d.1.D., and

5.2.b.3. The appropriate units of state
and local government having jurisdiction over the
area where the facility is proposed to be located;
and to each state agency having any authority
under State law with respect to the construction or
operation of the facility, that a Part B permit
application has been submitted to the Secretary
and is available for review.

5.2b4. Any person otherwise
entitled to recetve notice under subsection 5.2.6b.
of this rule may waive the right to receive notice
for any classes and categories of permits.
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52.¢. The notice shall be published
within a reasonable period of time after the
application is received by the Secretary. The
notice must include:

52c.l. The name and telephone
nurnber of the applicant’s contact person;

5.2.c.2. The name and telephone
number of the permitting agency's contact office,
and a mailing address to which information,
opinions, and inquiries may be directed
throughout the permit review process;

5.2.c.3. An address to which people
can write in order to be put on the facility mailing
list:

5.2.c.4. The location where copies of
the permit application and any supporting
documents can be viewed and copied;

3.2.c.5. A brief description of the
facility and proposed operations, including the
address or a map (e.g., a sketched or copied street
map) of the facility location on the front page of
the notice; and

5.2.c.6. The date that the application
was submitted.

5.2.d. Concurrent with the notice
required under section 5.2.b. of this section. the
Secretary must place the permit application and
any supporting documents in a location accessibie
to the public in the vicinity of the facility or at the
permitting agency's office.

5.3, Information Repository.

5.3.a. Applicabiliry. The requirements of
this section apply to all applications seeking West
Virginia hazardous waste management permits for
hazardous waste management units.

5.3.b. The Secretary may assess the need,
on a case-by-case basis, for an information
repository. When assessing the need for an
information repository, the Secretary shall
consider a variety of factors, including: the level
of public interest; the type of factlity; the presence

of an existing repository; and the proximity to the
nearest copy of the administrative record. If the
Secretary determtines, at any time after submittal
of a permit application, that there is a need for a
repository, then the Secretary shall notify the
facility that it must establish and maintain an
information repository.

5.3.c. The information repository shall
contain all documents, reports, data, and
information deemed necessary by the Secretary to
fulfill the purposes for which the repository is
established. The Secretary shall have the
discretion to fimit the contents of the repository.

5.3.d. The information repository shall be
located and maintained at a site chosen by the
facility. If the Secretary finds the site unsuitable
for the purposes and persons for which it was
established. due to problems with the location,
hours of availability, access, or other relevant
considerations, then the Secretary shall specify a
mMore 2ppropriate site.

53.e. The Secretury shall specify
requirements for informing the public about the
information repository, At a minimum, the
Secretary shall require the facility to provide a
written notice about the information repository to
all individuals on the facility mailing list.

5.3.f. The facility owner/operator shall be
responsible for maintaining and updating the
repository with appropriate  information
throughout a time period specified by the
Secretary. The Secretary may close the repository
at his or her discretion. based on the factors in
section 5.3.b. of this section.

5.4, Application for a Permit.

5.4.a. Any person who requires a permit
under this rule shall complete, sign, and submit to
the Secretary an application for each permit
required under this rule.  Applications are not
required for hazardous waste permits by rule
pursuant to 40 CFR § 270.60. The Secretary shall
not begin the processing of a permit until the
applicant has fully complied with the application
requirements for that permit. Permit applications
must comply with the signature and certification
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requirements of 40 CFR § 270.11.

5.4.b. The Secretary shall review every
application for completeness. Each application
submitted by a new hazardous waste management
facility, should be reviewed for completeness by
the Secretary within 30 days of its receipt. Each
apptlication submitied by an existing hazardous
waste management facility (both Part A and Part
B of the application), should be reviewed for
completeness within 60 days of receipt. Upon
completing the review, the Secretary shall notify
the applicant in writing whether the application is
complete. If the application is incomplete, the
Secretary shall list the information necessary to
make the application complete.  When the
application is for an existing hazardous waste
management facility, the Secretary shall specify in
the notice of deficiency a date for submitting the
necessary information. The Secretary shall notify
the applicant that the application is complete upon
recerving this information. After the application
is completed, the Secretary may request additional
information from the applicant but only when
necessary to  clarify. modify or supplement
previously submitted matenials. Request for such
additional information will not render an
application incomplete.

54.c. If the applicant fails or refuses to
correct deficiencies in the application. the permit
may be denied and appropriate enforcement
actions may be taken under the applicable
statutory provisions of W. V. Code $§22-18-1 et
seq. und 22-5-1 et seq.

5.4.d. If the Secretary decides that a site
visit is necessary for any reason in conjunction
with the processing of an application. he or she
shall notify the applicant and a date shall be
scheduled.

5.4.e. The effective date of an application
is the date on which the Secretary notifies the
applicant that the application is complete as
provided for in 5.4.b. of this section.

5.4.f. For each application the Secretary
shall, no later than the effective date of the
application, prepare and mail to the applicant a
project decision schedule. The schedule shall

specify target dates by which the Secretary
intends to:

5.4.f 1. Prepare a draft permit;
5.4.f2. Give public notice;

5.4.£3. Complete the public comment
period, including any public hearing;

5.4.f.4. Issue a final permit.

5.5, Modification. Revocation and
Reissuance, or Termination of Permits.

5.5.a. Permits may be modified, revoked
and reissued, or terminated either at the request of
an interested person {including the permittee) or
upon the Secretary’s initiative. However, permits
may only be modified, revoked and reissued. or
terminated for the reasons specified in 40 CFR §§
270.41 or 270.43. All requests shall be in writing
and shall contain facts or reasons supporting the
request,

5.3.b. Ifthe Secretary decides the request
is not justified, he or she shall send the requester
a brief written response giving a reason for the
decision. Denials of requests for medification,
revocation and reissuance, or termination are not
subject to public notice. comment, or hearings.
Denials by the Secretary may be appealed to the
Air Quality Board in accordance with W. Va.
Code §322B-1-1 et.seq.

5.5.b.1. If the Secretary tentatively
decides to modity or revoke and reissue a permit
under 40 CFR §§270.41 or 270.42 (¢). he or she
shatl prepare a draft permit under section 5.6.
incorporating the proposed changes. The
Secretary may request additional information and,
in the case of a modified permit, may require the
submission of an updated application. In the case
of a revoked and reissued permit, the Secretary
shall require the submission of a new application.

5.5b.2. In a permit medification
under this section, only those conditions to be
modified shall be reopened when a new draft
permit is prepared. All other aspects of the
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existing permit shall remain in effect for the
duration of the unmodified permit. When a permit
is revoked and reissued under this section, the
entire permit is reopened just as if the permit had
expired and was being reissued. During any
revocation and reissuance proceeding  the
permittee shall comply with all conditions of the
existing permit until a new final permit is
reissued.

5.5.b.3. "Classes 1 and 2
Modifications" as defined in 40 CFR §270.42 (a)
and (b) are not subject to the requirements of this
subsection.

5.5.c. If the Secretary tentatively decides
to terminate a permit under 40 CFR § 270.43, he
or she shall issue a Notice of Intent to Terminate.
A Notice of Intent to Terminate is a type of draft
permit which follows the same procedures as any
draft permit prepared under section 5.6.

3.6. Draft Permits.

5.6.a. Once an application is complete.
the Secretary shall tentatively decide whether to
prepare a draft permit or to deny the application.

5.6.b. If the Secretary tentatively decides
to deny the permit application, he or she shall
issue a Notice of Intent to Deny. A Notice of
Intent to Deny the permit application is a type of
draft permit which follows the same procedures as
any draft permit prepared under this section. If
the Secretary's final decision is that the tentative
decision to deny the permit application was
incorrect. he or she shall withdraw the Notice of
Intent to Deny and proceed to prepare a draft
permit.

5.6.¢c. If the Secretary tentatively decides
to issue a permit, he or she shall prepare a draft
permit that contains the following information:

5.6.c.1. All conditions under 40 CFR
$$270.30 and 270.32:

36.c.2.
under 40 CFR § 270.33;

All compliance schedules

5.6.¢.3. All monitoring requirements
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under 40 CFR §270.31; and,

5.6.c.4. Standards for treatment,
storage, and/or disposal and other permit
conditions under 40 CFR §270.30.

56.d. All draft permits prepared by the
Secretary under this section shall be accompanied
by a fact sheet if required under subsection 57.a.
and shall be based on the administrative record,
publicly noticed and made available for public
comment.

5.6.. In addition to the requirements of
subsection 5.6., public notice of the preparation of
a draft permit shall be given by the methods
contained in 40 CFR 270.2, 270.14, 270.30,
270.62, and 270.66.

5.7. Fact Sheet,

5.7.a. A fact sheet shall be prepared for
euch draft permit which the Secretary finds is the
subject of wide-spread public interest or raises
major issues. The fact sheet shall briefly set forth
the principal facts and the significant factual.
legal, and methodological and policy questions
considered in preparing the draft permit. The
Secretary shall send the fact sheet to the applicant
and, on request, to any other person.

5 7. b. The fact sheet shall include when
applicable:

5.7b.1. A brief description of the
type of facility or activity which is the subject of
the draft permut;

5.7b.2. The type and quantity of
waste, fluids, or pollutants which are proposed to
be or are being treated, stored, disposed of,
injected, emitted, or discharged;

5.7.b.3. Abrief summary of the basis
for the draft permit conditions including
references to applicable statutory or regulatory
provisions and appropriate supporting references
to the administrative record.

5.7.b.4. Reasons why any requested
variances or alternatives to required standards do
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or do not appear justified;

5.7.b.5. A description for reaching a
final decision on a draft permit including;

5.7.b.5.A. The beginning and the
ending dates of the comment period and the
address where comments will be received,

57b3.B. Procedures for
requesting a hearing and the nature of that
hearing; and

5.7.b.5.C. Any other procedures
by which the public may participate in the final
decision.

5.7.b.6. Name and telephone number
ot a person to contact for additional information.

5.8. Public Notice of Permit Actions and
Public Comment Period.

5.8.a. Scope. The Secretary shall give
public notice if the following actions have
occurred:

58.a.l. A draft permit has been
prepared.

5.8.2.2. A hearing  has  been
scheduled.
5.8.b. No public notice is required when
a request for permit modification. revocation and
rerssuance, or termination is denied under section
5.5. Written notice of that denial shall be given to
the requester and to the permitiee.

5.8.c. Timing. Public notice of the
preparation of a draft permit (including a Notice
of Intent to Deny a Permit Application) required
under section 3.8.a. shall allow at least forty-five
(45) days for public comment. Public notice of a
public hearing shall be given at least thirty (30)
days before the hearing. (Public notice of the
hearing may be given at the same time as public
rntotice of the draft permit and the two notices may
be combined.)

5.8.d. AMethods. Public notice of
activities described in section 5.8.a. of this section

shall be given by the following methods:

5.8.d.1. By mailing a copy of a notice
to the following persons (any person otherwise
entitled to receive notice under this paragraph
may waive his or her rights to receive notice for
any classes and categories of permits);

5.8.d.1.A. The applicant,

5.8.d.1.B. Any other agency
which the Secretary knows has issued or is
required to issue a RCRA, UIC, PSD (or other
permut under the Clean Air Act or W. Va. Code
§22-5-1 et. seq., NPDES, 33 US.C. §1344, or
sludge management permit for the same facility or
activity;

58.d.1.C. Federal and state
agencies with jurisdiction over fish, shell fish and
wildlife resources and over coastal zones
management plans, the advisory council on
historic preservation, and the state historic
preservation office, as applicable.

5.8.d.1.D. Persons on a mailing
list developed by:

5.8.d.1.D.1. Including those
who request in writing to be on the list;

5.8.d.1.D.i1. Soliciting
persons for "area lists" from participants in past
permit proceedings in that area; and

5.8.d.1.D.ii.  Notitying the
public of the opportunity to be put on the mailing
list through periodic public in the public press and
in such publications as regional and state funded
newsletters, environmental bulletins, or state law
Journals. The Secretary may update the mailing
lists from time to time by requesting written
indications of continued interest fromthose listed.
The Secretary may delete from the lists the name
of any person who fails to respond to such
request.)

58.d.1.E.i. To any unit of
local government having jurisdiction over the area
where the facility is proposed to be located: and
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5.8.d.1.E.ii. To each state
agency having any authority under state law with
respect to the construction or operation of such
facility.

5.8.d.2. Publication of a notice in a
daily or weekly major local newspaper of general
circulation and broadcast over local radio stations.

5.8.d.3. Inamanner constituting legal
notice to the public under state laws; and

5.8.d.4. Any other method reasonably
caleulated to give actual notice of the action in
question to the person potentially effected by it,
including press releases or any other forum or
medium to elicit public participatton.

5.8.e. All public notices. All public
notices issued under this section shall contain the
following minimum information:

58e.l. Nume and address of the
office processing the permit action for which
notice is being grven,

3.8.e.2. Name and address of the
permittee or the permit applicant and, if ditferent,
of the facility or activity regulated by the permit.

3.8.e3. A brief description of the
business conducted at the facility or activity
described in the permit application or the draft
permit:

5.8.e.4. Name, address and telephone
number of a person from who interested persons
may obtain further information, including copies
of the draft permit and fact sheet and the
application: and

5.8.e.5. A brief description of the
comment procedures required by sections 5.9. and
5.10. and the time and pliace of any hearing that
will be held, including a statement of procedures
to request a hearing (unless a hearing has already
been scheduled) and other procedures by which
the public may participate in the final decision.

3.8.e.6.

The location of the
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administrative record, the times that which the
record will be open for public inspection;

5.8.e.7. Any additional information
considered necessary or proper.

5.8.f Public notices for hearings. In
addition to the general public notice described in
section 5.8.e. of this section, the public notice of
a hearing shall contain the following information:

5.8.f.1. Reference to the date of
previous public notices relating to the permit;

5.8.f.1.A. Date, time, and place
of the hearing;

5.8.f.1.B. A brief description of
the nature and purpose of the hearing. including
the applicable rules and procedures;

5.8.¢. In addition to the general public
notice described in section 5.8.e. of this section,
all persons identified in section 5.8.d.1.A,
5.8.d.1.B, and 5.8.d.1.C of this section shall be
mailed a copy of the fact sheet, the permit
application and the draft permit, as applicable.

5.9. Public Comments and Requests for
Public Hearings.

During the public comment period
provided under section 3.8., any interested person
may submit written comments on the draft permit
and may request a public hearing, if no hearing
has already been scheduled. A request for a
public hearing shall be in writing and shall state
the nature of the issues proposed to be raised in
the hearing. All comments shall be considered in
making the final decision and shall be answered as
provided in section 5.13.

5.10. Public Hearings.

5.10.a. The Secretary shall hold a public
hearing whenever he or she finds, on the basis of
requests. a significant degree of public interest in
a draft permit.

5.10.b. The Secretary may also hold a
public hearing at his or her discretion, whenever,
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for instance, such a hearing might clarify one or
more issues involved in the permit decision.

5.10.c. The Secretary shalt hold a public
hearing whenever he or she receives written
notice of opposition to a draft permit and a request
for a hearing within forty-five (45) days of public
notice under section 5.8.c.; whenever possible the
Secretary shall schedule a hearing under this
section at a location in convenient to the nearest
population center to the proposed facility.

5.10.d. Public notice of the hearing shall
be given as specified in section 5.8.

5.10.e. Whenever a publichearing will be
held the Secretary shall designate a presiding
officer for the hearings who shall be responsible
for its scheduling and orderly conduct.

5.10.t. Any person may submit oral or
written statements and data concerning the draft
permit. Reasonable [imits may be set upon the
time allowed for oral statements, and the
submission of statements tn writing may be
required. The public comment period under
section 5.8. shall automatically be extended to the
close of any public hearing under this section.
The hearing officer may also extend the comment
period by so stating at the hearing.

5.10.g. A tape recording or written
transcript of the hearing shall be made available to
the public.

S.HL.
Period.

Reopening of the Public Comment

5114, If any data, information, or
arguments submitted during the public comment
period appear to raise substantial new questions
concerning a permit, the Secretary may take one
or mote of the following actions:

5.11.a.1. Prepare a new draft permut,
appropriately modified, under section 5.6. of this
rule.

5.11.a.2. Prepare arevised fact sheet
under section 3.7. of this rule and reopen the
comment period.
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5.11.a.3. Reopen or extend the
comment period under section 5.11. of this rule to
give interested persons an opporiunity to comment
on the information or arguments submitted.

S.tl.b. Comments filed during the
reopened comment period shall be limited to the
substantial new questions that caused its
reopening. The public notice under section 5.8, of
this rule shall define the scope of the reopening.

5.11.c. Public notice of any of the above
actions shall be issued under section 5.8 of this
rule.

5.12. Issuance and Effective Date of Permit.

5.12.a.  After the close of the public
comment period on a draft permit the Secretary
shall issue a final permit decision. The Secretary
shall notify the applicant and each person who has
submitted written comments or requested notice
of the final permit decision. The notice shall
include reference to the procedures for appealing
a decision on the permit. For purposes of this
section the final permit decision means a final
decision to issue, deny, modify. or reveke and
reissue, or terminate & permit.

5.12.b. A final permit decision shall
become effective thirty (30) days after the service
of Notice of Decision unless:

5.12.b.1. A later effective date is
specified in the decision;

5.12.b.2. Review is requested or an
evidentiary hearing is requested; or

5.12.b.3. No comments requested
change in the draft permit, in which case the
permit shall become effective immediately upon
issuance.

5.13. Response to Comments.
5.13.a. At the time that any final permit
decision is issued, the Secretary shall issue a

response to comments. This response shall:

5.13.a.1. Specify which provisions, if
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any, of the draft permit have been changed in the
final permit decision. and the reasons for the
change; and

5.13.a.2. Briefly describe and
respond to all significant comments on the draft
permit or the permit application raised during the
public comment period, or during any hearing.

5.13.b. The response to comments shall
be available to the public.

5.14. Administrative Record.

5.14.a. The provisions of a draft permit
prepared under subsection 5.6. of this rule shall be
based on the administrative record consisting of:

5.14.a.1. The application and any
supporting data furnished by the appiicant:

5.14.a.2. Thedraft permit or notice of
intent to deny the application or to terminate the
permit;

S.14.a.3. The fact sheet if required:

S.14.a.4. All doecuments cited in the
fact sheet; and

5.14.2.5. Other documents contained
in the supporting file for the draft permit.

5.14.b. The Secretary shall base final
permit decisions on the administrative record
consisting of’

3.14.b.1. Administrative record for
the draft permit.

5.14b.2.  All comments received
during the public comment period provided under
subsection 5.5. of this rule (including any
extension or reopening under subsection 5.11. of
this rule):

5.14.b.3. The tape or transcriptof any
hearing(s) held under subsection 3.10. of this rule;

5.1d4.b4 Any written material
submitted at such hearing;

5.14.b.5. The response to comments
required by subsection 5.13. of this rule which
identified and supports any change made in the
draft permit and any new material placed in the
record under that subsection;

5.14.b.6. Other documents contained
in the supporting file for the permit;

5.14.0.7. An addendum to the fact
sheet if needed; and

5.14.b.8. The final permit.

5.14.c. The administrative record shall be
complete on the date the final permit is issued.

5.14.d. Material readily available at the
issuing agency office or published matertal that is
generally available, and that is included in the
administrative record under subdivisions 5.t4.a.
and 5.14.b. of this rule, need not be physically
included with the rest of the record as long as it is
specifically referred to in the fact sheet or in the
addendum to the fact sheet.

5.15. Public Access to Information.

S.15a Any records, reports, or
information and any permit, permit applications,
and related documentation within the Secretary’s
possession shall be available to the public for
inspection and copying; provided. however, that
upon a satisfactory showing to the Secretary that
such records, reports. permit documentation, or
information, or any part hereof would, if made
public, divulge methods or processes or activities
entitled to protection as trade secrets, the
Secretary shall consider, treat. and protect such
records as confidentiul pursuant to W.Va. Code
§822-18-1-et seq. and W. Va. Code 22-5-F-et seq.

5.15.b. It shall be the responsibility of the
person claiming any information as confidential
under the provision of subsection 5.15. of this rute
to comply with the requirements of 45CSR31.

5.16. The provisions of 40 CFR §270.12 are
excepted from incorporation by reference.
Availability of information provided under this
rule is controlled by the provisions of W. Va.
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Code, §§22-18-1 et seq. 22-5-1 et seq.
§45-25-6. Exclusions and Exemptions.

6.1, Wastes andfor materials excluded in
33CSR20Q, are also excluded from the
requirements of this rule.

6.2. Except for recyclable materials exempt
pursuant to section 3 of 33CSR20. hazardous
wastes that are stored prior to recycling are
subject to all applicable provisions of section 4 of
this rule,

6.3. The provisions of 62 Federal Register
52622-52642, dated October 8, 1997 ( Project XL
Site-Specific Rulemaking for Merck & Co., Inc.,
Stonewall Plant, Elkton, VA: Final Rule) are
hereby excluded from the provisions of this rule.
These provisions include 40 CFR §$264.1030(d).
264.1050(g). 264.1080(e).  265.1030(ch,
265.1050¢0. and 265.1080(e).

§45-25-7, Application Fees.

7.1. Any person who applies for a permit for
the construction and/or operation of an air
emitting hazardous waste treatment, storage, or
disposal facility shall submit as part of said
application a money order or cashier's check
payable to the "Air Pollution Control Fund” of the
State Treasury. Such fee shall be determined by
the schedule set forth below:

Activity Fees
a. Hazardous Waste Management
Facilities

Treatrment design capacity
more than 1.000 ton/yr $5.000
Treatment design capacity less
than 1,000 ton/yr $5,000
b. Class 2, 3 Modifications or
Renewals of Permits and
40 CFR 270.41 for Hazardous
Waste Management Facilities  $1.000

£ 500

c. Class | Modifications

All fees required under this section shall be in
addition to fees required under any other rule of
the West Virginia Division of Environmental
Protection.

§45-25-8. Inconsistency Between Rules.

In the event of any inconsistency between this
rule and any other rule of the West Virginia
Division of Environmental Protection, such
mconsistency  shall be resolved by the
determination of the Director and such
determination shall be based upon the application
of the more stringent provision, term, condition,
method and rule.
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TABLE 25-A

Item No. CFR No. Part No. Subpart No. Title
k. 40 CFR - 264, 265 - O - Incinerator
2 - 270.19 - B - Specific Requirements
for Incinerators
- 270.42¢13 - D - Permit Modification at the
Request of the Permittee
3 FFe=H2 - Appendix - Appendix 1
3. - 270.62 2700300 F - Hazardous Waste Incinerator
2F62dy Permits
4. - 27072608y - G - Changes During Interim Status
435, 40 CFR - 204 - X - Miscellaneous Units
56. - 270.23 - B - Specific Requirements for
Miscellaneous Units
&7, 40 CFR - 264, 265 - AA - Air Emission Standards for
Process Vents
F38. - 270.24 - B - Specific Requirements for
for Process Vents
&9, 40 CFR - 264, 265 - BB - Air Emission Standards for
Equipment Leaks
9-10. - 270.25 - B - Specific Requirements for
Equipment Leaks
+5-11. 40CFR - 264, 265 - CcC - Orgamre Air Emission Standards
264.179, 265.178 I for Tanks, Surface
264.200, 265.202 I Impoundments, and Centainers
264.232, 265.231 K
263 - Appendix - Appendix VI
+H=12. 40 CFR - 270.14(b)(5) - BA - SpectfreRequirernentsfor
General Information
13, 40 CFR - 270.27 - B - Specific Requirements for Air
Emissions Control for Tanks,
Surface Impoundments and
Containers
+21 40CFR - 265 - P - Thermal Treatment
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Item No. CFR No. Part No. Subpart No. Title
+3-15. 40CFR - 266 - H - Hazardous Waste Burned in
Boilers and Industrial Furnaces
- Appendices - Appendix I to XIII
+HE16. 40 CFR - 270.22 - B - Specific Requirements for Boilers

and Industrial Furnaces Burning
Hazardous Wastes

+517 40CFR - 270.66 - F - Permits for Boiler and Industrial
2FHEE T Furnaces Burning Hazardous
2F66(y Waste
16:18. 40 CFR - 279.23 - C - On-site Burning In
Space Heater
+7+19. 40 CFR - 279.66 - G - Standards for Used Ol
2796t Burners Who Burn Off-
27962 Specification Used Oil
2F96F for Energv Recovery
+5-20. 40 CFR - 270.14(bX}22) - B - Part B ap}_.:“bd.tiun Permit
Application
21 40CFR - 270.1(c)H 2N viit}C)- A - General Information
+9-22. 40CFR - 270.30(m) - B - Information repository
26-23, 40 CFR - 261.6(¢c)( 1) - A - Requirements for Recyclable
Materials
2614 - - Exclusiong
24, 40CFR - 1261.38 - D - Comparable/Syngas Fuel
Exclusion
2425, 40 CFR - 26234 Db & - C - Accurmulation Time
262.34(a) 1)(it)
3226, 40 CFR - 260.11 - B - References
2327, 40 CFR - 264.15(b)}(4) - B - General Inspection Requirement
2428, 40CFR - 264.73(bX6) - E - Operating Records
29. 40CFR - 270.235 - 1 - Qptions for Incinerators and Cement

and Lichtweieht Aggregate Kilns to
Minimize Emissions from Startup,
Shutdown. and Malfunction Events.
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FORM CSR - LASER REPOHTERS PAPER & MFG. CO. B00-626-6313

ORTGINAL

BEFORE THE WEST VIRGINIA DEPARTMENT OF
ENVIRONMENTAL PROTECTION
DIVISION OF AIR QUALITY

In the matter of:

PUBLIC HEARING ON PROPCSED LEGISLATIVE RULE

45 CSR 25 "To Prevent and Control Air Pollution from
‘ Hazardous Waste Treatment, Storage or
Disposal Facilities".

Transcript of proceedings had at a public
hearing in the above-styled matter taken by Missy L.
Young, Certified Court Reporter and Commissioner in and
for the State of West Virginia, at the West Virginia
Division of Environmental Protecticn, QOffice of Air
Quality, Conference Room, 7012 MacCorkie Avenue, S.E.,
Charleston, West Virginia, commencing at 6:02 p.m., on the

15th day of July, 2002, pursuant to notice.
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Proceedings 2

PROCEEDINGS

MS. WELSH: We will now begin the public
hearing for 45CSR25. To prevent and control air pollution
from hazardous waste treatment, storage or disposal
facilities.

45C8R25 establishes a program of
regulation over the treatment, storage and disposal of
hazardous wastes in order to achieve and maintaiﬁ'such
levels of air quality as will protect the public health
and safety and the environment from the effects of
improper, inadequate or unsound treatment, storage or
disposal of hazardous wastes.

The purpose‘of this rule revision is to
incorporate by reference the recent amendments to
hazardous waste combustor standards which were finalized
in &7 Fedeial Register 6792 (Februarywls, 2002) and &7
Federal Register 6968 (February 14, 2002).

It is now your opportunity to provide
public comments on 45CSR25. Is there anyone that would
like to comment?

MR. SAMPSON: Fred Sampson, Clay County.
Paragraph 4.1.3 allows hazardous waste incinerators. And
so I have written in here that I do not want to allow

hazardous waste incinerators. And see my comments on

MISSY L. YOUNG, C.C.R. (304) 984-2300
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Proceedings ' 3

incinerators on 45CSR30. And I won't go through them
here.

But the hazardous waste incinerators I
want to be not allowed. And 4.14(e)}3, let me find that.
Bear with me here. It says here supply a brief
description of the wasteg involved. 2And I don’t like a
brief of anything.

So I would like that to be revised to read
complete description Qf the waste involved. And by that I
mean both chemiéal so we know what it is, to be described
in its entirety. &And 4.1.5 -- you have to excuse my
fumbling here for a minute{ 4.1.5. 4.1(e)-5, I didn’'t put
the page down, but I can tell you what it says.

It says pathological waste incinerators
takes strong exception to allowing this type of
incineration as what 1s going to be in;inerated or how
much is allowed or just what it is is not identified, what

pathological waste incinerators is all about. So either

" describe it. And if you are going to mix and burn,

eliminate it. Do not allow it.
MS. WELSH: Is that all?
MR. SAMPSCN: Yes.

MS. WELSH: Are there any other comments

on 45CSR25°7?

MISSY L. YOUNG, C.C.R. (304) 984-2300
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MS. LEWIS: Connie Greytop Lewis with the
Environmental Counsel. Given the kinds of struggles and
fights, if you will, that have happened in several West
Virginia communities over incinerators, I think that Mr.
Sampson’s comments should be taken under serious
consideration.

MS. WELSH: Are there any other comments
on 45C8R25? 1If not, that concludes the public hearing for
45CSR25.

(WHEREUPON, the public hearing

was concluded.)

MISSY L. YOUNG, C.C.R. (304) 984-2300
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A BEFORE THE WEST VIRGINIA DEPARTMENT OF.
ENVIRONMENTAL PROTECTICN
DIVISION OF AIR QUALITY

STATE OF WEST VIRGINIA,

COUNTY OF KANAWHA, to-wit:

I, the undersigned, Missy L. Young, a
Certified Court Reporter and Commissioner within and for
the State of West Virginia, duly commissioned and
qualified, do hereby certify that the foregoing is, to the
best of my skill and ability, a true and accurate
transcript of all the proceedings had in the
aforementioned matter.

Given under my hand and official séal this

19th day of July, 2002.

Qf)z«wﬁ Cj&fﬂ‘“"‘ﬂ /@C/{

ylfled ourt ééporter
Commission for t State of West Virginia

My commission expires April 15, 2008.

MISSY L. YOUNG, C.C.R. (304) 984-2300
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July 15, 2002

WVA Dept. of Environmental Protection

West Virginia Dept. of Air Quality

7012 MacCorkle Ave., SE

Charleston, WV 25304-2943

Attn Stephanie Timmermeyer, Director.

Subj: Comments to Legislative Rules, WVA Code 22-5-4.

45CSR 34 “Emission Standards for Hazardous Air
Pollutants For Source Categories Pursuant to 40CFR 63”

45-34-1, 1.1, The last two sentences state: “It is the intent of the
Secretary to adopt...” ., "It is also the intent of the Secretary to adopt”
I request this be changed to state:”the Secretary hereby adopts... “, in
both sentences.

45-34-2, 2.3: Revise the last sentence to read: “...unless the Secretary,
after public comment is received, determines that the ..... »,

45CSR33- “Acid rain provisions and permits”:

45-33-1, 1-1: _
Midway thru paragraph, Add after “amended” a date, for clarification.

Last sentence: Revise to read as follows: “ The Secretary hereby adopts
associated reference methods, performance specifications and other test
methods which are appended to these standards”.

45CSR16 “Standards of performance for New
Stationary Sources Pursuant to 40CFR Part 60:

45-16-1, 1-1:
Rewrite to say: “Secretary hereby adopts” to agree with 45-16-4, 4.1.
This will remove the word “intent”,

45CSR30 “Requirements for operating permits”:
45-30-2, 2.6.j : Take out the last part of the sentence after: ... Clean

Air Act”
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2.26.b.8. Remove “Municipal Incinerators” , “solid waste incinerators”,
Medical waste incinerators and ban Incineration of any waste material..
When you MIX AND BURN garbage, you create new deadly chemicals
like “DIOXIN”, which is a deadly cancer causing material. Please ban
and do not issue any permits for incineration of Garbage, medical waste
or and other types of incineration. If you do not have a complete
chemical analysis of what you are burning, you cannot tell what the
output into our air will be.

45-30-3, Para: 3.2a
Delete: “may be deferred by the Secretary”, after the Clean Air Act,
and delete the Iast sentence as no longer needed.

45-30-4, 4.3.g

Delete this complete paragraph and delete any other reference to
“EMISSION TRADING”

Emission trading, in all of the scenarios existing to date, is only allowing
those willing and able to meet the requirements to make money by
polluting their neighbors worse than themselves and is discriminatory
and in my opinion a tracking and enforcement nightmare. Please do not
allow EMISSION TRADING.

5.1.a.3. Page 15; , -
Add to end of paragraph: “... and will not allow more emission than the
standard”

5.1.d.1,5.1.d.2, 5.1.d.3.

Revise to delete any pollution allowances, however and whenever
obtained. There cannot be any allowances without discrimination and
we will all suffer from dirtier air should this be allowed

5.1.h. and 5.1.j., 5.8.b, 5.8.d, 6.5.a.1.B,
Rewrite to delete any and all methods of EMISSION TRADING, (see

comments on 4.3.¢g.
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45CSR25 “To prevent and Control Air Pollution from
Hazardous Waste Treatment, Storage, or disposal Facilities”

Paragraph 4.1.3.
DO NOT ALLOW HAZARDOUSIWASTE INCINERATORS. (see
comments above).

4.14 ¢3
Change the word :”brief” to “complete”.

Paragraph 4.1.5.
Pathological Waste Incinerators.???

I take strong exception to allowing this type of incineration as what is
going to be incinerated, or how much is allowed or just what is this.
DO NOT ALLOW.

45CSR13 “Permits for Construction, Modification,
Relocation and Operation of Stationary Sources of Air Pollutants,
Notification Requirements, Administrative Updates, Temporary
Permits, General Permits and Procedures for Evaluation.

45-13-6, Page 11:

6.1, Revise the end of the paragraph after “or other tests” to read as
follows:

“... the Secretary specifies shall be conducted to determine
compliance”.

6.2: Revise the first part of this Paragraph to read as follows:

“For Cause, the Secretary shall request...”.

45-13-11, Page 14.

11,1.

Mid paragraph, Revise to read as follows:

“....and other temporary purposes for periods of time not to exceed 90
days without applying for a construction permit...”.
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45-13-15, Page 16;
15.1, 15.1.a, 15.1.b, 15.1.c, 15.1.d, 15.2, 15.3.:

Revise these paragraphs so that ANY Hazardous Air Pollutant is:
Recognized, acknowledged, and that they shall be limited to controls
that will protect Public Health for those who handle, ship, move, touch
or breath the hazardous pollutant.

Revise last sentence in 15.3. to read as follows:

“15.3. Any source or source category that has been the subject of an
analysis pursuant to Section 112(n) of the Federal Clean Air Act is
subject to all limitations and controls on hazardous air pollutants that is
required to protect the health and safety of those coming in contact with
the air pollutant. This section is applicable to all 112(n) source or
sources. The secretary will provide the requirements upon receipt of an
application that fully identifies the hazardous air pollutant.

45-13B
Item 122277
Describe “Mobile Sources”.???

Item 25:
Delete “incinerators” Do not allow incineration as a method of getting
rid of this waste!!!.

45CSR26 “Nox Budget Trading Program as a
Means of Control and Reduction of Nitrogen Oxides from Electric
Generating Units”.

2.46. “NOx Budget trading Program”

I take full exception to this program ; “... as a means of mitigating
interstate transport of ozone and nitrogen oxides, an ozone precursor”.
This program will allow polluters to keep right on polluting in excess of

what the codes and regulations and is a smoke screen that allows such
pollution to continue which plagues the health, safety and welfare of the
U.S.A.citizens.

I strongly oppose this trading program becoming any part of W.Va.
rules and regulations, and ask that it be deleted from our regulations.
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It is a regulatory nightmare, fraught with possibility of fraud, illegal
trades, etc. '

2.54, page 7:

I question the listed “33%” of a units maximum design heat input.
Efficiency must be a part of this calculation???.

2.56, Page 7:

Do not allow the MOVEMENT of any allowances, allocations, transfers
or deductions. If a UNIT produces it, that unit must be reworked, re-
manufactured, repaired, upgraded or whatever is necessary to come
into compliance or be shut down, PERIOD!!!. No exceptions allowed.
2.63, Page 7:

Why only 48 States????. Who is excluded and why???.

4.1.a., and 4.1.b, page 9:

Delete the following from the last sentence of both paragraphs:

“and produced electricity for sale under a firm contract to the electric
grid”,

45-26-55, Page 32:

Delete NOX allowance Banking and do not allow this as a practice or as
part of the regulations. This also allows greed, fraud, regulatory
nightmare and limited accountability.

45-26-57:

57.1. Delete and do NOT allow: “Allowance transfers”.

57.2 Delete and do NOT allow: “allowance transfers”.

60.1, 60.1.a., 60.1.b., 60.1.c. and complete section 45-26-61 on pages 33
and 34 must be deleted and allowance transfers stopped. They are
discriminatory and must not be allowed.

45-26-71.

Paragraphs 71.1. and 71.2.

These paragraphs do not give the reasons or requirements that will
allow one to know if the units are or are not subject to an: “acid rain
limitation”. More description of the requirements needed.
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74.4:

74.4.b.2.A. Page 41:

Delete any allowance for any owner/operator to apply for “early
reduction credits”.

74.4.d.

Revise the first part of this paragraph to read as follows:

“ The NOx authorized account representative shall submit to the
Administrator and the Secretary compliance certification...”.

45CSR1 - “NOx Budget Trading Program as a
Means of Control and Reduction of Nitrogen Oxides”

General Comment

NOx and OZONE have been a problem for years and it seems that EPA
is trying to do something about this in this rule. It is very confusing and
wordy and has a myriad of requirements, but, I do not see how this will
in any way REDUCE either NOx or ozone .

The implementation of this program seems too far down the road
before any reporting with any certainty that can be measured and I see
NO accountability prior to then.

This recommended program allows :

trading of credits, banking of credits, transfer of credits, ,allocation of
credits, set-asides of credits, exemptions for meeting requirements, early
reduction of credits, deadlines for transfer of credits, compliance
accounts for credits, overdraft accounts for credits and general accounts
for credits and different requirements for the ozone season.

Talk about a nightmare for regulators to administer. If this program
was designed to make more work for the already overworked
regulators, I think it will be successful, However, I cannot see any thing
this program offers that is going to reduce pollution of our Air.

There are some good guidelines for required reporting and with the full
responsibility falling upon, not the owners or operators, but, squarely
on the NOx account representative, Who will take the job, Who would
want the job. How are you ever going to make this work????
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Therefore, I recommend that DEP, delete all of the trading , banking,
set-asides, transfers, deadlines, compliance accounts, overdraft accounts
and general accounts for credits and therefore, completely scrap this
program and rewrite it with enforcement of the requirements as #1 and
make clear what the requirements are.

Also, start enforcing immediately the requirements that are already in
the rules. :

I see no reason for waiting 2-3 more years to start having better air for
us West Virginians to breathe and I see no benefit to having new rules
that allow others to trade on credits that can only make the problem
worse.

Thanks for ?ppo njfy’to comment.
t-/ .
n

Fred Samp

HC-68, Box 25

Ivydale, WV 25113

304-286-2204

E-mail: gsd01785@mail. wvnet.edu




“V‘V WEST VIRGINIA
MANUFACTURERS ASSOCIATION

“\ A‘ L 2001 Quarrier Street, Charleston, WV 25311
: . , Telephone: (304) 342-2123

s FAX: (304) 342-4552

July 15, 2002 ' wvma@wvma.com

Stephanie Timmermeyer, Director
Division of Air Quality

Department of Environmental Protection
7012 MacCorkle Avenue, S.E.
Charleston, West Virginia 25304-2943

Re: Comments on Updated Air Regulations,
Incorporation by Reference

Dear Director Timmermeyer:

The West Virginia Manufacturers Association (“WVMA™ appreciates the diligence of the
Division of Air Quality in undertaking to incorporate updated sections of the Code of Federal Regulations
(“CFR™ in 45 CSR 16, 25, 33 and 34.

Please note that the proposed Section 4.1 of 45 CSR 33 (Acid Rain Provisions and Permits) fails
to change the effective dates of incorporated CFR sections and Federal Registers from July 1, 2000 and
June 13, 2001, respectively, to July 1, 2001 and June 14, 2002, respectively. It appears that this failure to
include the more recent provisions is a mere oversight, since proposed Section 1.5 includes the July 1,
2001 and June 14, 2002 dates of incorporation. Nevertheless, the WVMA encourages the Division of Air
Quality to explicitly incorporate all relevant CFR provisions through July 1, 2001, as amended by the
Federal Register through June 14, 2002, by including these dates in Section 4.1.

We do note that this method of incorporation always means that the CFR referenced will be at least one
year out of date from the federal compilation of Title 40 which is republished every year as of July 1,
which creates a need for regulated entities and others to research to see what provisions truly applied as of
the last Federal Register date incorporated by reference in the state rules. That requires an electronic
search at best, and a trip through the library’s hard copies at worst. For that reason, we would encourage
the DAQ to adopt a protocol for incorporation by reference of the CFR to July 1 of the current year, not
the prior year. That compilation will always be a known entity either before or during any comment
period, and certainly before the agency files its final rules with the Legislature for approval to promulate.
It will help to assure that regulated sources can more easily identify all applicable requirements.

Respectfully,

John K. Pitmer

WVMA Air Team Leader

ce: Karen S. Price, President, WVMA
WVMA Air Team Members
Board of Directors

Allegheny Energy Cytec Industries, Inc. Elkem Metals Company Kingsiord Manufacturing Co. Pilgrim's Pride Corporation
Ashland Chermical, Inc. Dean Campany (The) Floxsys Koppers Industries, !nc. PPG Industries, Inc.
Aventis CropScience The Dow Chamical Company FMC Corpuoration Marble King, Inc. Special Metals Corporation
BASF Comoration Downard Hydraulics, Inc. Geargia-Pacific Corporation Mylan Pharmaceuticals, Inc. Toyota
Bowles Rice McDavid Graff & Love  DuFont - GE Plastics Pechiney Rolled Products, LLC W.M. Cramer Lumber Ca.

Capitol Cement Corporation Eagle Manufacturing Co. Kanawha Manufacturing Co Phillips Machine Service, Inc. Weirton Steel Corporation
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r
Ms. Stephanie R. Timmermeyer, Director
Division of Air Quality
West Virginia Department of Environmental Protection
7012 MacCorkle, S.E.
Charleston, WV 25304

Dear Ms. Timr%t{eyer: : ﬁ&—wﬂ

The purpose of this letter is to respond to your June 11, 2002 request for the U.S.
Environmental Protection Agency’s (EPA) comments regarding proposed revisions to the
following West Virginia air quality regulations: 45CSR1, 45CSR13, 45CSR16, 45CSR25,
45CSR26, 45CSR30, 45CSR33, and 45CSR34. Based on our review, we have no comments on
the proposed changes to the aforementioned regulations. Once finalized, the proposed revistons
must be formally submitted to EPA as a revision to the West Virginia State Implementation Plan.
EPA would like to thank the State of West Virginia for the opportunity to comment on its
proposed amendments.

If you should have any questions, please feel free to contact me, or Walter K. Wilkie,
Deputy Chief, Air Quality Planning & Information Services Branch, at 215- 814-2150.

incerely,

Judith M. Katz, Director
- Air Protection Division

o Printed on 100% recycled/recyclable paper with 100% post-consumer fiber and process chlorine free.
Customer Service Hotline: 1-800-438-2474




JacksoN & Kerry PLLG
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256 RUSSELL AYENUE 106@ t8TH STREET
NEW MARTINSVILLE, WEST VIRGINIA 26155 CHARLESTON, WEST VIRGINIA 25322 DENVER, COLORADC 80202
TELEPHONE 304-455-1751 TELEPHONE 303-380-0003
TELEPHONE 304-340-1000 TELECOQPIER 304-340-1130
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PARKERSBURG, WEST VIRGINA 26101

2401 PENNSYLYANIA AVENUE N.W.
WASHINGTON, D.C. 20037

TELEPHONE 304-424-3490 TELEPHONE 202-873-0200

100G TECHNOLOGY DRIVE MEMBER OF LEX ANOY,
FAIRMGNT, WEST VIRGINIA 26554 THE WORLD'S LEADING ASSOCIATION

TELEPHCNE X4-358-2000 OF INDEPENDENT LAW FIRIMS.

Suly 15, 2602
kbeckett@jacksonkelly.com
(304) 340-1019

Stephanie R. Timmermeyer, Esq.

Director, Division of Air Quality

West Virginia Department of Environmental Protection
7012 MacCorkle Avenue, S.E.

Charleston, West Virginia 25304-2943

Re: 2002 Proposed Regulatory Changes.

Dear Director Timmermeyer:

The following comments are provided on behalf of the West Virginia Chamber of
Commerce to the draft rulemaking package the Division of Air Quality has recently
circulated. One general comment that would enhance the commenting process would be
for the agency to provide a preamble or rationale document explaining the agency’s
proposals. This would especially be useful in light of the agency’s recent position that no
further communication may be had with the public once a proposal has been published.
Having read the changes, it is very natural to want to understand the issue the agency is
attempting to address.

1. 45 CSR 1 — The Chamber supports the revisions made to this rule in that
they are consistent with EPA guidance.

2. 45 CSR 13 -

Modification Thresholds - It is proposed that the term
“modification” be revised to require a permit for modifications that result
in emissions of six pounds per hour “and” 10 tons per year or more and
also for emissions that results in “more than 144 pounds per calendar
day.” Although the Chamber supports the inclusion of the “and” in the




definition, we question to need for the addition of the 144 pounds per
calendar day threshold. The DAQ has not provided any rationale for this
limitation in relation to the regulated pollutants. It would be well for the
agency to provide additional discussion concerning this proposed change
in order to educate the commentors as to the purpose served by this
revision.

General Permits — In general, the Chamber supports the concept of
creating a program for enhancing the usefulness of the state general permit
program, It appears that the DAQ is attempting to modify the general
permit program with a view toward that goal. The Chamber supports the
creation of a modified fee structure for general permits. It would be well
for the agency to provide additional discussion concerning these proposed
changes in order to educate the commentors as to the intended result of
these modifications.

Public Notice Requirements — The Chamber is appreciative of the
modifications to Section 8.4.a and 8.5.a, in that they represent changes
designed to address the need to clarify the existing regulation. The
Chamber supports the DAQ’s proposed removal of Section 8.7 as
unnecessary.

Temporary Permits — The DAQ has proposed removal of the
timeframe within which the agency would review the request for a
temporary permit. Understanding the very nature of such permits, it
appears that all would be well served by maintaining a limitation on
review time. Perhaps had the agency provided a rationale for this change
we would better understand the agency’s concerns with the last sentence
of Section 11.2.a. The Chamber does not support this modification.

45 CSR 16 — The Chamber supports the revisions made to this rule in that
they are consistent with EPA guidance.

45 CSR 25 — The Chamber supports the revisions made to this rule in that
they are consistent with EPA guidance.

45 CSR 26 ~ The Chamber supports the revisions made to this rule in that
they are consistent with EPA guidance.

45 CSR 30 — The Chamber supports the revisions made to this rule in that
they are consistent with EPA guidance.

45 CSR 33 ~ The Chamber supports the revisions made to this rule in that
they are consistent with EPA guidance.




8. 45 CSR 34 - The Chamber supports the revisions made to this rule in that
they are consistent with EPA guidance.

Very truly yours,




45CSR25

TO PREVENT AND CONTROL AIR POLLUTION FROM HAZARDOUS
WASTE TREATMENT, STORAGE OR DISPOSAL FACILITIES

RESPONSE TO COMMENTS

On June 12, 2002, the Division of Air Quality (DAQ) commenced the public comment period
and subsequently held a public hearing on July 15, 2002 to accept oral comments on the proposed
rule, 45CSR25. Written comments were also accepted through 6:00 PM on Monday, July 15, 2002.
Two people verbally commented at the public hearing concerning proposed rule 45CSR25. Four
commenters submitted written comments on proposed rule 45SCSR25. DAQ addresses these
comments below.

L. COMMENTER: Fred Sampson

COMMENT A: Paragraph4.1.3. Donotallow hazardous waste incinerators. When you mix
and burn garbage, you create new deadly chemicals like dioxin, which is a
deadly cancer causing material. Please ban and do not issue any permits for
incineration of garbage, medical waste or other types of incineration.

RESPONSE A: There 1s no existing paragraph 4.1.3. in the proposal; however, section 4.3
refers to incinerators. Although this comment is outside the scope of the
proposed rule revisions, DAQ notes that under the federal counterpart
hazardous waste management rule, incineration is an acceptable process for
disposal, as long as the incineration is in compliance with standards under 40
CFER Parts 264 and 265, Subpart O. Short of specific scientific findings or
factors unique to West Virginia, the Secretary cannot be more stringent than
the counterpart federal regulations.

COMMENT B: 4.4 e.3. Change the word: "brief” to “complete.”

RESPONSE B: DAQ disagrees and notes this comment is outside the scope of the proposed
rule revisions. This requirement is consistent with the federal regulation as
specified under 40 CFR §270.62(b)(5)(iii), and under State law, a rule
generally cannot be more stringent than a federal counterpart.

COMMENT C: 4.1.5. Pathological Waste Incinerators. The commenter takes strong
exception to allowing this type of incineration as what is going to be
incinerated, or how much is allowed or just what it is.

RESPONSE C: Again, the comment is outside the scope of the proposed rule revisions. The
referenced section is incorrect. However, section 4.15 discusses pathological




waste incinerators. This section explains that pathological waste incinerators
are generally exempt under 45CSR25 and are covered by 64CSRS6
(Department of Health and Human Resources). However, mixtures of
infectious medical waste and hazardous waste listed in 40 CFR 261 Subpart
D, are subject to 45CSR25, 45CSR6, 45CSR 13 and other applicable federal
regulations at 40 CFR Parts 264 and 265, Subpart O.

IL COMMENTER: West Virginia Manufacturers Association

COMMENTA : The commenter states that it appreciates the DAQ’s diligence in undertaking
to incorporate updated federal regulations, but also states that this method
of incorporation always means that the CFR referenced will be at least one
vear out of date from the federal compilation of Title 40 which is republished
every year as of July 1. The commenter encourages the DAQ to adopt a
profocol for incorporation by reference of the CFR to July of the current
year, not the prior vear.

RESPONSE A: The current method of incorporation by reference (IBR) is used by the DAQ
because referenced documents attached to agency proposed rules must be
final, published regulations in effect at the time the proposed rule is filed with
the Secretary of State for public notice. See 153 CSR§6-8.1. Since the DAQ
generally must file its proposed rules before July 1 every year, the DAQ has
found that the most efficient method of incorporating the latest federal
regulations is to reference the previous year’s CFR and to reference all
regulations published in the Federal Register since that date, Moreover,
while the revision date for the Title 40 CFR is indeed July 1 of each year, the
date of publication is actually several months later and is well after the
proposed rules have been filed for public comment with the Secretary of
State.

III. COMMENTER: West Virginia Environmental Council

COMMENT A: The commenter believes that Mr Sampson’s comments should be taken under
serious consideration.

RESPONSE A: Please see above response to Mr. Sampson’s comments.

1IV. COMMENTER: U. S. Environmental Protection Agency

COMMENT A: The commenter states that it has no comments on the proposed changes to the
rule.




RESPONSE A: No response required.
V. COMMENTER: West Virginia Chamber of Commerce

COMMENT A. The commenter states that it supports the revisions to the rule in that they are
consistent with EPA guidance.

RESPONSE A. No response required.
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NESHAP: Interim Standards for
Hazardous Air Pollutants for
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Standards Rule)

AGENCY: Environmental Protection
Agency {(EPA)L
ACTION: Final rule.

SUMMARY: On September 30, 1999, EPA
promulgated standards to control
emissions of hazardous air pollutants
from incinerators, cement kilns and
lightweight aggregate kilns that burn
hazardous wastes. A number of parties
snught judicial review of the ruls. On
july 24. 2001, the United States Court of
Appeals for the District of Columbia
Circuit {the Court) granted the Sierra
Club’s petition for review and vacated
the challenged portions of the rule. In
its decision, the Court invited EPA or
any of the parties that challenged the
regulations to file a motion with the
Court to request either that the current
standards remain in place, or that EFA
be allowed time to develop intecim
standards. pending further time in
which EPA develaps standards
cumplving with the Court's opinion. On
October 19, 2001, EPA. together with all
nther petitioners, jointly moved the
Court to stay the issuance of its mandate
for four months to allow EPA time to
develop interim standards. The motion
contemplates that EPA will issue final
standards by June 14. 2005. The joint
motion also details other actions EPA
intends to take. These actions include
promulgating, by February 14. 2002, a
rule with amended interim emission
standards and several compliance and
implementation amendments to the rule
which EPA proposed on July 3. 2001.
The Court has granted this motion and
staved issuance of its mandate until
February 14, 2002.

Today’s rule amends the September
1999 emission stanclards, with certain
provisions amended as set out in the
parties’ joint motion. The rule also
adopts the compliance and
implementation amendments described
in that motion. Although this interim
Standards Rule results in emission
reductions that are less stringent than
those of the September 1999 rule, we
believe it achieves most ot the emission
pains of that rule. Promulgation of the
rule now, before the Court issues its

mandate, also avoids the severe
problems relating to developing the
Maximum Achievable Control
Technology (MACT) on a source-by-
source basis pursuant to section
112{j)(2} of the Clean Air Act, which
applies if thece are no national
standards in place. We believe that
adopting this Interim Standards Rule
now best fulfills the statutary
requirement to have national emission
standards in place by a specified time,
while avoiding unnecessary disruption
and burden to regulated industry and
affected state and federal administrative
agencies.

DATES: Effective Date: This final rule is
effective on February 13, 2002.
Compliance Date: You are required to
comply with these promulgated
standards by September 30, 2003.

ADDRESSES: You may view the docket to
this rulemaking in the RCRA
Information Center (RIC), located at
Crystal Gateway [, First Floor, 1235
Jetferson Davis Highwav, Arlington, VA.
The docket number {s F-2002-RC7F-
FFFFF. The RIC is vpen from 9 a.m. to
4 p.m.. Monday through Friday,
excluding federa! holidays. To review
docket materials, we recommend that
vou make an appointment by calling
{703) BO3-9230. You may copy a
maximum of 100 pages from any
regulatory docket at na charge.
Additional copies cost $0.15/page.

FOR FURTHER INFORMATION CONTACT: For
general information, call the RCRA Call
Center at 1-800—424-9346 or TDD 1-
800-553-7672 (hearing impaired}.
Callers within the Washington
Metropolitan Area must dia) 703—412—
9810 or TDD 703—412-3323 (hearing
impaired). The RCRA Call Center is
upen Monday-Friday. 9 am to 4 pm,
Eastern Standard Time. For more
information, contact Frank Behan at
703-308-8476, hehun. frunk@®epa._gov, or
Michael Galbraith at 703-605-0567,
gulbreith.michael@epa.gov. ar write to
them at the Office of Solid Waste,
3302W, U.S. EPA. Arie] Rios Building,
1200 Pennsylvania Avenue. NW.,
Washington. DG 20480.

SUPPLEMENTARY INFORMATION:
Acronyms Used in the Rule

APCD—Air pollution control device

ASME—American Society ot
Mechanical Engineers

CAA—Clear Air Act

CEM3—Continuous emissions
moniters/monitoring system

COMS—Continuous opacity monitoring
system

CFR—Code of Federal Regulations

DOC—Ducumentation of Compliance

DRE—Destruction and removal
efficiency dscf—Dry standard cubic
feet dscm—Dry standard cubic meter

EPA/USEPA—United States
Environmental Protection Agency
gr—Grains

HAP—Hazardous air pollutant

HWC—Hazardous waste combustor

MACT—Maximum Achievabie Control
Technology

NESHAP—National Emission Standards
for HAPs ng—Nanograms

NIC—Notice of Intent to Comply

NOC—Notification of compliance

OPL—Operating parameter limit

PM—Particulate matter

POHC—Principal organic hazardous
constituent ppmv—Parts per million
by volume

RCRA—Resource Conservation and
Recovery Act

TEQ—Toxicity equivalence

Official Record. The official record is
the paper record maintained at the
wctdress in ADDRESSES above.

Supporting Materials Availability on
the Interpet, Supporting materials are
available on the Internet. To access the
infarmation electronically from the
World Wide Web, type http://
wivwv.epa.gov/epaoswer/hazwaste/
combust.
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Part One—What Events Led Up to This
Rule?

{. Whut Is the Background?
A. What Is the Phase I Rule?

Today's notice tinalizes specific
changes to the NESHAP: Final
Standards for Hazardous Air Pollutants
fur Hazardous Waste Combustors (Phase
I} rule. published September 30, 1999

(64 FR 52828), In the Phase [ final ruls,
we adopted National Emissions
Standards for Hazardous Air Pollutants,
pursuant to section 112(d) of the Clean
Air Act (CAA) to contral toxic emissions
from the burning of hazardous waste in
incinerators, cement kilns, and
lightweight aggregate kilns. These
emission standards created a
technology-based national cap for
hazardous air pollutant emissions from
the combustion of hazardous waste in
these devices, Additional risk-based
conditions necessary to protect human
health and the environment may be
imposed presently (assuming a proper,
site-specific justification) under section
3005(c){3) of the Resource Conservation
and Recovery Act (RCRA) (and may
ultimately be imposed under section
112{f) of the Clean Air Act as well).
Section 112(d} of the CAA requires
emissions standards for hazardous air
pollutants to be based on the
performance of the Maximum
Achievable Control Technnlogy
{(MACT). These standards apply to the
three major categories of hazardous
waste burners—incinerators, cement
kilos, and lightweight aggregate kilns.
For purposes of today's tule, we refer to
these three categories collectively as
hazardous waste cambustors (HWC).

B. How Did the Court’s Opinion To
Varate Challenged Portions of the Rule
and the Parties’ Joint Motion To Stay the
Mandate Affect Phase Land Today's
Rute?

A number of parties. representing
interests of both industrial sources and
of the environmental community.
sought judicial review ot the Phase |
rile. On Julv 24, 2001, the United States
Court of Appeals for the District ot
Columbia Circuit (the Court) granted the
Sierra Club's petition tor review and
vacated the challenged pertions of the
rule. Cement Kiln Recycling Coalition v,
EPA, 255 F. 3d 855 (D.C. Cir. 2001). The
Court held that EPA had not
demonstrated that the standards met the
statutory requirement of being no less
stringent than (1) the average emission
limitation achieved by the best
performing 12 percent of existing
sources and {2) the emission control
achieved in practice by the best
controlled similar source for new
sources. 255 F.3d at 861, 865-66. As a
remedy, the Court, after declining to
rule on most of the issues presented in
the Industry petitions for review,
vacated the “challenged regulations,”
stating that: “[W]e have chosen not to
reach the bulk of industry petitioners™
claims, and leaving the ragulations in
place during remand would ignore
petitioners’ potentiatly meritorious

challenges.” Id. at 872. Examples of the
specific challenges the Court indicated
might have merit were provisions
relating to compliance during start up/
shut down and malfunction events,
including emergency safety vent
openings, the dioxin standard for
lightweight aggregate kilns, and the
semi-volatile metal standard for cement
kilns. [d. However, the Court stated,
“[blecause this decision ieaves EPA
without standards regulating [hazardous
waste combustor| emissions, EPA [or
any of the parties to this proceeding)
may fite a motion to delay issuance of
the mandate to request either that the
current standards remain in place or
that EPA be allowed reasonable time to
develop interim standards.” [d.

Acting on this invitation, all parties
moved the Court jointly to stay the
issuance of its mandate for four months
to allow EPA time to develop interim -
standards. The interim standards will
replace the vacated standards
temporarily, until final standards are
promulgated.

The motion indicates that EPA would
issue final stundards which fully
comply with the Court’s opinion by
June 14, 2003, and it indicates that EPA
and Petitioner Sierra Club intend to
enter into a settlement agreement
requiring us to promulgate final rules by
that date. and that date be judicially
enforceable. The juint motion also
dutails other actions we agreed to take,
including issuing a one-year extension
to the September 30. 2002 compliance
date (66 FR 63313, December 6, 2001),
and promulgating by February 14, 2002
several of the compliance and
implementation amendments to the rule
which we propesed on July 3, 2001 (66
FR 33126). These final amendments will
be published in tomorrow’s Federal
Register. The joint motion can be
viewed and downloaded from EPA’s
Hazardous Waste Combustion Wehbsite:
hitp://www.epa.goviepacswer/
hazwaste/combust/preamble htm.

Ve helieve that implementation of
today’s interim standards will be
beneticial to the regulated community,
the state implementing programs, and
the snvironment. Compliance with
these interim standards will result in
smissions reductions sooner than if the
hazardous waste combustion standards
were vacated. It also provides a more
orderly transition to final standards than
it the current rules were vacated
without replacement standards being in
place due to the operation of the so-
called hammer provisions of section
112(j){(2) and 112(g}2] of the CAA.
These hammer provisions are discussed
in the nuxt section.
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Il. Good Cause for Issuing the Rule

Section 553 of the Administrative
Procedure Act, 5 U.S.C. 553{b)(B),
provides that, when an agency for good
cause finds that neotice and public
procedure are impracticable,
unnecessary or contrary to the public
interest, the agency may issue a rule
without providing notice and an
opportunity for public comment.? EPA
so finds here.2

First, the regulated community and
environmental community have had
actual notice of the contents of this rule,
and opportunity to comment upon it,
due to the exhaustive negotiations
leading to filing of the joint meotion on
October 19, 2001, which motion recited
the projected contents of this Interim
Standards Rute. It is well-settled that
actual notice satisfies all obligations to
provide notice and opportunity for
comment as to those persons. Small
Refiner Lead Phase-Down Tusk Force v.
EPA, 705 F. 2d 506. 548 {D.C. Cir, 1983).

Second, with respect to entities that
were not part nf this negotiating process,
EPA finds that thers is good cause to
issue the rule without prior proposal in
order to avoid the consequences of not
huving a standard in place. The
consequence of vacating the present rule
before EPA promulgates a replacement
rule is that the statutory “hammer”
provisions would operate with respect
to major sources, and that there would
be no CAA standards for area sources.®
Congress required that EPA promulgate
national standards to control emissions
of hizardous air pollutants by
designated dates. Congress also added
the hammer provisions to create a strong
incentive to assure that those standards
are adopted and go into force. Section

1 Section 553 of the Administrative Procedure Act
tloes apply here. even though tssues of rulemaking
procedure under the Clean Air Act are normally
controlled by CAA section 367(d). See CAA seclion
307{d}(1) final sentence, indicating that the CAA
provisions do not apply 1o rules covered by section
553(b){B} of the Administrative Procedure Act.

“EPA aotes as well thal certain of the provisions
adupted today (those dealing with the revised
standarels aul compliauce provisions) are the
subject of prior notice and opportunity for
conuuent. so that no gnod cause tinding is required
tor such provisions. [n addition, for alf of the
provisions of the rule which we are repromeulgating
iu existiug form, natice aud opportunity for
camment is unnecessary sitce these provisions
have already been thie subject of exhanstive natice
and conument rulentaking.

TEPA’s interpretation that the hamner provisions
apply is based on the statutory language and
evident Congressional purpese to create a defanlt
ntechanism whenever Hiere are no national Clean
Air Act section 112(d) stamdards in pliace on or after
the hammer date. See also Steel Mfr's Ass'nv, EPA.
27 F. 3 642. 64748 [D.C. Cir. 1994) halding that
EPA reasouably construed aualogous hammer
provisions at the Resource Conservation and
Recavery Act to apply iFa rule is issuedd but vacated
s as unt to be mplace on the hamer date.

112(j}(2) of the Act thus provides that
“[iln the event that the Administrator
fails to promulgate a standard for a
category * * * of major sources by the
date established pursuant to subsection
(e)(1) and (3) of this section,” prescribad
consequences occur. 42 U.S.C.
7412(j)2). The first of these is that *18
months after such date, the owner or
operator of any major source in such
category * * * shall submit a permit
application.” [d. Permit writers (either
federal or state) must then establish
emission limitations for each major
source which thev “determinie], on a
case-by-case basis. to be equivalent to
the limitation that would apply to such
source if an emission standard had been
promulgated in a timely manner under
subsection (d).” Id. 42 U.8.C. 7412(j)(5).
These site-specific permit limitations
can be superseded by subsequently
promulgated national standards. Should
such a standard be promulgated, the
permitting authority *“'shall revise such
permit upen the next renewal to reflect
the standard * * * providing such a
reasonable time to comply, but no
laonger than 8 years after such standard
is promulgated or 8 vears after the date
nn which the source is first required to
comply with the [site-specific emission
standard], whichever is earlier.” Id.

§ 7412(j)(6). Thus there could be
ronsiderable delav before sources are
subject to a national CAA section 112(d)
standard once a section 112(j)(5) permit
is issued.

There are significant adverse
vnnsequences of vacating the existing
rufe and allawing the section 112(j)
hammer to operate:

A. Failure Te Cuntrol Area Sources

The hammer requirement applies only
to major sources of hazardous air
pollutants. We determined. pursuant to
CAA section 112(c)(3), however. that
regulation of all hazardous waste
combustor area sources [i.e., sources
below the major source threshold} is
necessary because of the threat of
potential adverse effects to human
liealth or the environment posed by
these sources. 64 FR at 52837-52838. If
this Interim Standards Rule is not
adopted nnw, before the mandate issues,
these area sources would not ba subject
to any CAA standards for hazardous air
pollutants until the compliance date for
the projected 2005 rule.

B. No National Standards for Major
Sources for a Long Period

If this Interim Standards Rule is not
issued now, major hazardous waste
combustor sources woild not be subject
to national CAA MACT standards for a
prolonged period. Even if the case-by-

case permitting process goes smoothly,
permitting authorities have up to 18
months to issue such permits after a
complete application is filed. See 40
CFR 70.4(b)(B). The permitting authority
could then allow up to a 3-year
compliance date (42 U.S.C. 7412(j)(5)),
so that sources may not be subject to
emission standards until 2006. Yet these
sources were to have been subject to
naticnal standards no later than
November 2003. CAA sections 112(e}(1)
and (i)(3).

C. Case-by-Case Permit Standards
Delaying Compliance With More
Stringent National Standards

Case-by-case permit limitations do not
have to be modified to reflect more
stringent subsequent national standards
unti] the permit is renewed or until 8
years from the date the national
standard is promulgated or 8 years from
the time the permit is issued, whichever
is earlier. CAA section 112(j){6). A
scenario thus could result where major
sources receive case-by-case permits in
2004 before EPA issues a national rule,
and then might not have to comply with
a national standard until 2012. This
result is ugain far later than the expected
2003 date for compliance with national
sectinon 112{d) standards.

D. Incunsistent Permit Standards

The case-by-case permitting process,
with its hundreds of separate
determinations, necessarily raises the
prospect of potentially inconsistent
determinations. The general statutory
scheme, however, is that spurces in a
category or subcategory will be subject
to a commuon standard. Such
inconsistency could also lessen the
degree of emission reduction Congress
cantemplated in requiring that sources
be subjsct to national technology-based
standards developed pursuant to section
112{d).

E. Adverse Consequences to Regulated
Sources

The case-by-case permitting process
also poses adverse consequences for
regulated sources. The immediate
burden is to submit permit applications
to federal or state permit-writing
authorities, Some industry sources may
also face the possibility that individual
petmit limits could be so inconsistent
with later national standards that the
source will have to develop a new
strategy for achieving emission
reductions {with consequent loss of
investment in the equipment needed to
comply with the case-by-case permit},
and the praspect of continuing to
comply with Resource Conservation and
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Recovery Act (RCRA) permit conditions
for air emissions.

F. Administrative Burdens

The administrative burdens on EPA
and on States administering CAA permit
programs likewise will be significant if
a case-by-case permitting process is
triggered if this rule is not promulgated
by the mandate issuance date.
Processing many permit applications
from hazardous waste combustors, and
trying to develop standards equivalent
to maximum achievable control
technology on a case-by-case basis, can
anly further complicate an already
exceedingly difficult permit-issuance
task.

EPA notes further that in the scarce
time between the Court issuing an order
staying its mandate and the present, we
have used best efforts to provide notice
of this projected Interim Standards Rule.
We posted the joint motion and
appendices on websites, and also
solicited comment on these documents
in the section 112(g) settlement notice
published in the Federal Register an
November 16, 2001. 66 FR 57715. We
have responded to all of the comments
received on that notice. Howaever, it has
proved impossible to provide further
notice and opportunity for comment
given the lack of time hefore issuance of
the mandate, and the need tor EPA to
focus on development of the 2005 tinal
standards, which will implement MACT
for these sources,

Therefore, in light of the fact that
Congress intended for national
standards to already be in place for
hazardous waste combustors, and that a
case-by-case permitting regime for those
combustors could have adverse
consequences tor regulated sources,
state and federal permitting anthorities.
and fur the environment, we believe that
there is good cause for this rule to issue
without additional notice and
vpportunity for comment. Small Refiner
Leud Phase-Down Tuask Force. 705 F.2d
at 345—46 (inviting EPA to issue an
interim standards rule to aveid a
regulatary gap and noting that there
probably exists “geod cause” under 5
U.5.C. 553(b)(B) to issue the rule
without priar notice and opportunity for
comment). EPA also finds that gnod
cause exists under U.8.C. 553(d)(3) for
making this rule effective less than 30
days after publication in the Federal
Register.

HI What Is Included in This Rule?

In this rulemaking, we are retaining
the existing Part 63. Subpart EEE,
regulations. except for the following
changes:

« We are revising certain emission
standards as follows: (a) The semi-
volatile metals standard for new
incineratars: (b) the semi-volatile metals
standard for existing cement kilns: (c}
the mercury standard for new cement
kilns; (d} the dioxin standard for new
and existing lightweight aggregate kilns;
(e} the mercury standard for new and
existing lightweight aggregate kilns: ()
the hydrochloric acid/chlorine gas
standard for new and existing
lightweight aggregate kilns.

» We are providing an alternative
means for lightweight aggregate kilns
and cement kilns to comply with the
mercury standard to allow sources to
comply with a hazardous waste mercury
teedrate limit in lieu of complying with
an emission standard. Sources electing
to comply with this option will be
required to notify the RCRA permitting
authority that thev are complying with
this option.

» We are revising the startup.
shutdown and maltunction {(“SSM")
provisions to provide that emission
standards and operating requirements
set torth in the rule apply at all times
uxcept during periods of startup,
shutdown and malfunction. The revised
rule subjects hazardous waste
cnmbustors to the same general MACT
SSM provisions that apply to most
sources. except that revised automatic
waste feed cutoff requirements continue
to apply during most S§M events. and
sources must determine whether the
S$5M plan should be revised if excessive
exceedances of operating requirements
when hazardous waste is in the system
oceur during these events. Such
exceedances witl oot constitute
vinlatinns of the operating requirements.
In addition. owners and operators of
hazardous waste combusturs must select
gither RCRA option or a CAA vption to
control emissions from startup.
shutdown. and malfunctions. Under the
RCRA options. nperating conditions in
the RCRA permit will minimize
smissions during these events. Under
the CAA uption, the SSM plan must be
proactive in minimizing emissions from
tliese events, and must be submitted to
the delegated CAA authority for review
and approval. Finally, we are revising
the emergency safety vent (“AESV")
opening provisions to provide that if
there is hazardous waste in the
combustion chamber. and there is an
ESV opening that is not a malfunction,
the source must document whether it
remains in compliance with applicable
standards, and file a report if there is
noncompliance,

In addition, we are making the
tollowing regulatory revisions to
compensate for the possibility that

sources may be required to comply with
permanent replacement emission
standards {i.e., the final standards that
comply with the Court’s opinien and
that must be promulgated by June 14,
2005) that are significantly different
than the [nterim Standards in today’s
rulemaking. Such an outcome could
result in loss of capital investment. As
a result, we believe these provisions are
appropriate since they could lessen this
potentially negative financial impact.

s Amending the performance testing
requirements of 40 CFR 63.1207 to
allow previously collected data,
regardless of age, to serve as
documentation of compliance with the
interim emission standards provided
that these data meet quality assurance
requirements and are sufficient to
establish operating parameter limits;

= Amending the performance testing
provisions such that all subsequent
comprehensive parformance tests {that
is, those after the initial comprehensive
pertormance test) for the interim
standards are automatically waived;
and,

« Amending the confirmatory
petformance testing provisions to
eliminate the requirement to conduct
confirmatory performance testing during
the period that the interim standards are
in effect.

Part Two—What Revisions Are We
Making in This Rule?

I. What Are the [nterim Standards?

In todav's rulemaking, we are
replacing the vacated emission
stundards temporarily until final
standards are promulgated by June 14,
2005.* EPA nates that this [nterim
Standurds Ruls does not respond to the
Gourt’s mandate regarding the need to
demaonstrate that EPA’s methodology
reasonably pradicts the performance of
the average of the best performing
twelve percent of sources (or best-
performing source). EPA intends to
address those issues in a subsequent
rule, which will necessarily require a
longer time to develop, propose, and
tinalize. However, some type of Interim
Standards Rule is needed now, for the
reasons explained in Part One, Section
11 ahove. These standards, to some
degree. reprasent negotiated interim
levels agreed to by the parties to the
Joint Motion (both industry and
environmental, as well as EPA). In
EPA’s view, these standards preserve
critical parts of the September 30, 1999

+1n a final mide published on Decembet G. 2001,
we extended for oue vear the compliance date
requirement of § 63,1206(a) for the iuterin emission
standirds until Seplember 30, 2003. See 66 FR
63310
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rule unchanged, and achieve
approximately 93 percent of the
emissions reductions for existing
sources which the original rule would
have attained. Given the need to
expeditiously adopt an Interim
Standards Rule to avoid cutright
vacature (with the attendant adverse
consequences described in the previous
section), and the fact that the Court
indicated that some of the industry
challenges had potential merit (so that
repromulgating all of the September
30,1999 rule was not a realistic
possibility), EPA believes that this rule
represents a reasonable interim

measure. The numerical values of most
existing emission standards are being
retained except for the changes outlined
above and discussed below. Given that
the emission standards will be vacated
when the Court issues an order called a
mandate (expected on ar after February
14, 2002), we are repromulgating the
emissions standards of §§63.1203
through 63.1205, not just those
standards that are being revised.

A. New and Existing Incinerators

The interim emission standards for
new and existing hazardous waste
incinerators are identical to the

standards promulgated on September
30, 1999, except that the semivolatile
metals standard for new incinerators is
revised to 120 pg/dscm. We are revising
§63.1203(b)(3) and repromulgating
§63.1203 accordingly.

We are also correcting two
typographic errors in §63.1203(c)(2). In
the second sentence of this paragraph,
we are replacing the word “tetro-" with
the word * tetra- " We are also inserting

the word “to”’ before the word
“calculate in the third sentence of the
paragraph.

The interim emission standards are
summarized below.

INTERIM STANDARDS FOR EXISTING AND NEW INCINERATORS

Hazardous air poflutant or hazardous air pollut-

ant surrcgate

Interim emission standard

Existing sources

MNew sources

DIOXIA/FUTAN coicciiiiieic i esaeeme e

Mercury ..

Paruculate Malter

Semivolatile Metals ...
Low Volatile Metals
Hydrochlaric Acid/Chlorine Gas

Hydrocarbons 34

Destruction and Removal Efficiency .....cccoceeeee.

130 pg/dsem ..

34mg/dscm {0. 01 Sgr/dsci)
240 pg/dscm ...
97 pgfdscm .
T7 PEMV e ne e
10 pprmv (or 100 ppmv carbon monoxide) ...

0.20 ng TEQ? dsem; or 0.40 ng TEQ/dscm and temperature at
inlet to the initial paniculate matter control device <400° F.

For existng and new sources, 99.99% for each principal or-
ganic hazardous constituent (POHC) designated. For sources
burning hazardous wastes FQ20, FQ21, F022, FO23, FO286, or
F027, 99.9999% for each POHC designated.

0.20 ng TEQ/dscm.

45 pafdsem.

34mg/dsem (0.015gr/dscf).

120 pg/dscm.

97 pgldsermn.

21 pprov.

10 ppmv {or 100 ppmv car-
ban monaxide).

Same as for existing incin-
erators.

1 All emission levels are corrected to.7 percent oxygen.
2 Toxicity equivalent quotient, the internationa! method of refating the toxicity of various dioxin/furan congeners to the toxicity of 2,3,7,8-TCDD.
3 Hourly rolling average. Hydrocarbons are reported as propane.
4 Incinerators that elect to continuously comply with the carbon menoxide standard must demonstrate compliance with the hydracarbon stand-
ard of 10 ppmv during the comprehensive performance test.

B. New and Existing Cement Kilns

The interim emission standards for
new and existing hazardous waste
burning cement kilns are identical to the
standards promulgated on September
30, 1999, with two exceptions. The
semivolatile metals standard for existing
cement kilns and the mercury standard
for new cement kilns are revised to 330
ug/dscm and 120 pnfd:,cm respectively.
In taday's rule, we are revising
§§63. 1204(31[3] and (b){2 )and
repromulgating §63.1204 accordingly.

We are also correcting two
typographic errors in §63.1204(c)(2). In
the second sentence of this paragraph.
we ace replacing the word “tetro-" with
the word “tetra-.”” We are also inserting
the word “to” before the ward
“calculate” in the third sentence of the
paragraph.

Finally, we are providing an
alternative means for new and existing
cement kilns to comply with the interim

3 Maximem theoretical emissions coucentration
or MTEC is a teriu to compare metals awd chlorine

mercury standard. Under this
alternative, new and existing cement
kilns are allowed to comply with a
hazardous waste maximum thevretical
emissions concentration 5 of mercury of
120 pg/dscm. This new operating
requirement for mercury from cement
kilns is conceptually similar to the
alternative mercury standard provisions
that we promulgated in the September
30, 1999 rule. See §63.1206(b){10)
(alternative standard where source
demonstrates that it cannot meet
amission standard as a result of mercury
tevels in raw material feedstocks). The
feedrate nperating requirement
alternative ensures that the hazardous
waste mercury contribution to
entissions—MACT control for cement
kilns as promulgated in the final rule—
will always be below the mercury
standard.

The alternative to the interim mercury
standard is based on the combined
hazardous waste feedstreams to the kiln

teedrales acmss sources of different sizes. MTEG is
defined as the metals or chlorine feedrate divided

and may be expressed eitherasa
maximum theoretical emissions
concentration or as a restriction on
maximum hazardous waste mercury
mass feedrate and minimum gas flow
rate. Sources must account for each
hazardous waste teedstream when
determining compliance with the
maximum theoretical emissions
concentration limit. [n addition, sources
are not required to monitor for mercury
in their raw material for compliance
purpuses. Sources are also required to
notity the RCRA permitting authority
that they are electing to comply with
this option. See § 63.1206(b)(15). The
RCRA permitting authority may
determine on a case-by-case basis under
§ 270.32{b}{2) that additional operating
requirements may be needed to ensure
protection of human health and the
environment.

The interim emission standards are
summarized below.

by the gas flow rate and is expressed in units of ug/
dsem
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INTERIM STANDARDS FOR EXISTING AND NEw CEMENT KILNS

Hazardous air pollutant or hazardous air pollut-
ant surrogate -

Intarim emission standard *

Existing sources

New sources

Dioxin and FUran ... erecvsisssms s erens

Mercury .....
Particulate Matter? ......
Semivolatile Metals ..
Low Volatite Metals ...........cccieviennne
Hydrochloric Acid and Chiorine Gas ...
Hydrocarbons: Kilns without By-pass ** ...

Hydrocarbons:  Kilns Main
Stack.**

Hydrocarbons: Kilns with By-pass; By-pass
Duct and Stack.t+e

Destruction and Removal Efficiency

with By-pass;

0.20 ng TEQ/dscm; or 0.40 ng TEQ/dscm and
control of flue gas temperature not to ex-
ceed 400°F at the inlet to the particulate
matter control device.

120 PG/ASCIM o

0.15 kg/Mg dry feed and 20% opacily .............

330 pg/dscm

56 pg/dsem

130 ppmv ........

20 ppmv {or 100

ppmyv carbon mono;it‘:le) I

Na main stack standard ........coociiicinremeniia,

10 ppmv (or 100 ppmv carbon monoxide)

0.20 ng TEQ/dscm; or 0.40 ng TEQ/dsem and
contraf of flue gas temperailure not to ex-
ceed 400°F at the inlet to the particulate
matter control device.

120 png/dscm.

0.15 kg/Mg dry feed and 20% opacity.

180 pg/dscm.

54 pg/dsem.

86 ppmv.

Greenfield kilns: 20 ppmv (or 100 ppmv car-
bon monoxide and 50 ppmv3 hydro-
carbons).

Ail others:

20 ppmv {or 100 pprmy carbon monoxide} 2.

80 ppmv 5.

10 ppmv (or 100 ppmv carbon monoxida).

For existing and new sources, 99.99% for each principal ¢rganic hazardous constituent

(POHC) designated. For sources buming hazardous wastes F020, FO21, FO22, FO23, F026, or
F027, 99.9999% far each POHC designated.

1 All emission levels are corrected to 7% O, dry basis.

2t there is an alkali by-pass stack

associated with the kiln or in

-line kiln raw mili, the combined particulate matter emissions from the kiln or in-

line kiin raw mill and the alkali by-pass must be less than the particulate matter emissions standard.
3Cament kilns that elect to comply wilh the carbon monoxide standard must demonstrate compliance with the hydrocarbon standard during the

comprehensive performance last.

+Measurement made in the by-pass sampling system of any kiln {e.g., atkali by-pass

system of a long kiln}.

of a preheater and/or precalciner kiln; midkiln sampling

s Applicable only to newly-constructed cement kitns at greenfield sites (see discussion in Part Four, Section VIL.D.9). The 50 ppmv standard is
a 30-day block average limit. Hydrocarbons are reported as propane.
8 Hourly rolling average. Hydrocartons are reported as propane.

C. New and Existing Lightweight -
Agpregate Kilos

The interim emission standards for
new and existing hazardous waste
burning lightweight aggregate kilns are
identical to the standards promulgated
on September 30. 1999, with the
tolluwing exceptions. The dioxin and
furan standard for both new and
existing lightweight aggregate kilns is
revised ta 0.20 ng TEQ/dscm or rapid
quench of the combustion gas
temperature at the exit of the (last)
combustion chamber {or exit of any
waste heat recovery system) to 400°F or
lower. This interim emission standard
for dioxin and furans preserves the
intent of the standard promulgated on
September 30, 1999. That is, the

temperature limitation of 400°F ensures
that each lightweight aggregate kiln will
be operating, at a minimum. consistent
with sound operational practices for
cnntrolling dioxin and furan emissions.
Accordingly, we are revising
$§63.1205(a)(1) and (b](1). We are also
revising the mercury standard for new
and existing sources of §563.1205{a)(2)
and (B)(2) to 120 pg/dsem. Finallv, we
are revising the hvdrochloric acid/
chlurine gas standard tor new and
existing lightweight aggregate kilns to
600 ppmv. See revised §§63.1205(a){6)
and (b){6}

We are also correcting two
typographic errors in §63.1205(c}(2). In
the second sentence ol this paragraph,
we are replacing the word “tetro-" with

the word “tetra-."” We are also inserting
the word “to" before the word
“calculate'” in the third sentence of the
paragraph.

Finally, we are providing the same
aiternative means for new and existing
lightweight aggregate kilns to comply
with the interim mercury standard as
finalized in today's rule for cement kilns
{cliscussed above). Under this
alternative. new and existing
lightweight aggregate kilns are allowed
to comply with a hazardous waste
maximum thearetical emissions
concentration of mercury of 120 pg/
dsem. See §63.1206{b)15).

We are today repromulgating
§ 63,1205 with these changes, as
summarized below,

INTERIM STANDARDS FOR EXiSTING AND NEW LIGHTWEIGHT AGGREGATE KILNS

Hazardous air poltutant er hazardous air poitut-
ant surrogate

Interim emission standard*

Existing saurces

New sources

Dioxin/Furan

MEFCUIY .cveamemmeecis it e st pnn s
Farticulate Matte
Semivelatile Metals 2 ...
Low Volatile Metals3

Hydrochloric Acid/Chlorine Gas ...
Hydrecarbons

0.20 ng TEQ/dscm; or rapid quench of the
flue gas at the exit of the kiln to less than
400°F.

120 pg/dsem .oeecinris PP
57 mg/dsem {0.025 gridscl) ..o
250 RG/SCM et
110 RG/ASCM e remr e e
800 ppmyv .. OO UOVPR PN

20 ppmv (or 100 ppm\;carbon monoxide)

0.20 ng TEQ/dscm; or rapid quench of the
flue gas at the exit of the kiln to less than
400°F.

120 pg/dscm.

57 mg/dscm (0.025 gridscf).

43 pgfdscm.

110 pgfdscm.

600 ppmv.

20 ppmv {or 100 ppmyv carbon monaxide).
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INTERIM STANDARDS FOR EXISTING AND NEW LIGHTWEIGHT AGGREGATE KILNS—Continued

Hazardous air pollutant or hazardous air poliut-
ant surrogate

Interim emission standard 1

Existing sources

New sources

Destruction and Removal Efficiency

For existing and new sources, 99.99% for each principal organic hazardous constituent
(POHC) designated. For sources buming hazardous wastes FO20, FO21, F022, F023, FO26, or
F027, 99.9999% for each POHC designated.

T All emission levels are corrected to 7% Oa, dry basis.
2Hourly rolling average. Hydrocarbons are reporled as propane,
2Lightweight aggre?ate kilns that elect to continucusly comply with the carbon monexide standard must demonstrate compliance with the hy-

drecarbon standard o

II. What Are the Revisions to the
Startup, Shutdown, and Mulfunction
Requirements?

The September 1999 final rule
requires compliance with the emission
standards and operating requirements at
all times that hazardous waste is in the
combustion system (i.e., before the
hazardous waste residence time has
transpired). including during startup,
shutdown, and malfunctions. See
§63.1206(b)(1){i). This requirement was
intended to create an incentive to
minimize exceedances when burning
hazardous waste during startup,
shutdown. and malfunctions. For
example, to minimize the tfrequency and
severity of exceedances during
malfunctions, you could take various
measures including providing for spare
parts and redundant systems,

[ndustry stukeholders note that
requiring compliunce with mission
standards and operating requirements
during startup, shutdown, and
miltunctions is inconsistent with the
General Previsions of Subpart A, Part
63. that apply to MACT suurces.®
Although requirements for particular
source categories can be more or less
stringent than the General Provisions
{(which provisions serve as a default),
stakeholders state that requiring
compliance with emission standards
and operating requirements during
malfunctions is not appropriate. The
purpose of the startup, shutdewn. and
malfunction plan required under
§63.1206(c)(2). and by reference
§¥63.6(e}3), is: (1) To ensure that the
combustor, including emission control
equipment, {s operated and maintained
in a manner consistent with good air
poliution control practices for
minimizing emissions at least to the
levels required by the standards; (2) to
ensure that owners and operators are
prepared tn correct malfunctions as
soon as practicable; and (3) to minimize
the reporting burden associated with

= Ieint Brief of lndustry Petitioners, US Court of
Appeals for the District of Cohunbia Circuit, No,
99-1457 ot al, Cement Kiln Recveling Coalition. et
al..v. USEPA, Awg. 16, 2000, p. 86,

20 ppmv during the comprehensive performance tesl.

excess emissions. Stakeholders
conclude that it is inappropriate to
penalize a source for exceeding
emission standards and operating
requirements during malfunctions
because some exceedances are
unavuidable and they are already
required to take the corrective measures
prescribed in the startup. shutdown,
and malfunction plan to minimize
emissions.

In rasponse to stakeholder concerns,
today’s rule: {1) Exempts you from the
Subpart EEE emission standards and
aperating requirements during startup,
shutdown, and malfunctions; (2)
continues to subject sources to RCRA
requirements during malfunctions,
unless they comply with alternative
MACT requirements including
expanding the startup, shutdown, and
nulfunction plan to minimize the
frequency and severity of malfunctions.
and submit the plan to the delegated
CAA authority for review and approval;
(3) eomtinues to subject sournes that
burn hazardous waste during startup
and shutdown to RCRA requirements
for startup and shutdown, unless they
comply with alternative MACT
requirements, and requires them to
include waste feed restrictions and
operating conditions and limits in the
startup. shutdewn, and malfunetien
plan; (4) requires sources to include in
the startup. shutdown. und malfunction
plan a requirement to comply with the
avtomatic hazardous waste teed cutotf
system during startup, shutdown, and
malfunctions; and (3) makes conforming
revisions to the emergency safaty vent
opening requirements.

A. What Are the Revised Requirements
tor Malfunctions?

We agree with stakeholders that the
startup, shutdown. and malfunction
plan should minimize emissions during
maltunctions and are revising the rule to
conform with the General Provisions.
The revised rule exempts you from the
MACT emission standards and
nperating requirements during startup,
shutdown. and maltunctions, even if
hazardous waste is in the combustion

system during such events. See revised
§63.1206(b)(1)(1).

We are concerned, however, that even
though following the corrective
measures in response to malfunctions
that you prescribe in the startup,
shutdown. and malfunction plan should
minimize emissions during these
events, the plan may not minimize the
trequency and severity” of exceedances,
and thus may not minimize emissions
from these events. In other wards, the
sturtup, shutdown, and malfunction
plan is lurgely reactive to malfunctions
rather than proactive. Thus, we are
concerned that our RCRA mandate to
ensure protection of human health and
the environment may not be achieved
without additional controls. In fact,
existing RCRA regulations require
compliance with emission standards
and operating requirements at all times
that huzardous waste is in the
combustinon chamber (see § 264.345(a)
tor incinerators and § 266.102(e)(1) for
cement and lightweight aggregate kilns),
and EPA has found that this provision
is nucessary to protect human health
and the environment.® Thus, any
replacement to the existing standards
must (at a minimum) provide an
equivalent degree of protection to satisfy
RCRA requirements. Accordingly.
todav's rule gives you the option of
complying with RCRA requirements or
CAA requirements that achieve the
equivalent objective of minimizing
emissions during malfunctions.

We discuss below how these options
work for varicus RCRA permitting
situations.

1. Facilities With Existing RCRA
Permits

When a source with a RCRA permit
for the combustion unit documents

? Tlee rluration ansd mragnitude of excess emissions
trom a particular type of malfunction can be
minimized by proactive as well as reactive
eitsUIes.

4 Specific hazardous wastes under specific
vonditions way be exempt from the emission
statudards and operating Tequirements, however.
Sev § 264 340(c] fur incineraters. and §§ 266.108
and 266.109 for cement and lightweight aggregate
kilits,
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compliance with the MACT standards
and requests that duplicative permit
conditions be removed from the permit,
the source must comply with one of the
following options to minimize
emissions during malfunctions: {1) The
requirements of § 264.343(a) for
incinerators and § 266.102(e)(1) for
cement and lightweight aggregate kilns;
or (2) revised RCRA permit conditions
that minimize emissions from
malfunctions; or (3} the procedures you
prescribe in a startup, shutdown, and
malfunction plan that is expanded to be
proactive as well as reactive to
minimize emissions from
malfunctions,® and that is subject to
review and approval by the delegated
CAA authority. See new §270.235(a)(1).
We have also made conforming
revisions to §§ 264.340{b)(1),
265.340(b)(1). 266.100(b}2)(i).
270.19(e), 270.22 (introductory text),
270.62 (introductory text), and 270.66
{introductory text) to require
compliance with §%§ 264.345(a) and
266.102(e)(1) only during malfunctions
and only if vou elect the optinn that
requires compliance with those
provisions (i.e.. § 270.235{1)(1)(i}).
Similarlv, the rule requires sources
that are being reissued a RCRA permit
for the combustion unit (and that have
documented compliance with the
MACT standards) to comply with
aptions that parallel those discussed
above to minimize emissions during
malfunctions. See new §§270.235(a}(2).
a. Huow Does the RCRA Option Work
to Minimize Emissions during
Malfunctians? Under the RCRA option
to minimize emissions during
malfunctions. a source with a RCRA
permit {and that has documented
compliance with the MACT standards)
and that is requesting that duplicative
RCRA permit conditions he removed
from the permit must either: (1) Remain
subject to the RCRA permit conditions
implementing § 264.345{a} for
incinerators and § 266.102(e)(1) for
cement and lightweight aggregate kilns
during maltunctions ' while hazardous
waste is in the combustion chamber; or
(2) request that the current RCRA permit
conditions be revised to provide
alternative means of ensuring that
emissions from maltunctions are
minimized.!! 12 See new
§§ 270.235(a)(1)(i) and (a)(1)(ii).

- —

5That is. the plaw must identify actions youw are
taking to minimize the feegquency awd severity of
malfunctions as well as the corrective niasures you
will take duting a malfuncting.

1o Wlhen using the term “malfunction” with
rospect to RCRA requirements. we meal the
definition of malfunction provided by §63.2.

U1 Please note a chiange to the design or npeation
of the cotmbustor that could increass emissions of

The rule allows you to revise the
current RCRA permit conditions to
control emissions during malfunctions
because, for example, you may want to
request to comply with a subset of your
existing permit conditions, or you may
want to request to comply with a limit
on the number of exceedances during
malfunctions when hazardous waste is
in the combustion chamber in lisu of
complying with all of the RCRA
emission standards and associated
operating limits during malfunctions.

Under this option when you request
to revise your RCRA permit conditions,
the permit writer will consider
information including whether your
startup, shutdown, and malfunction
plan is both proactive and reactive, and
the source's design and operating
history. Because the permit writer’s
decision tn revise your permit
conditions addressing emissions from
maltfunctions is based. in part, on
review af the startup. shutdown, and
malfunction plan and the design of the
source, the rule also requires that you
notify the delegated RCRA authority in
writing within 5 days of making a
change to the plan or design of the
seurce that may signiticantly increase
emissions of toxic compounds ' from
malfunctions. [n addition. you must
recommend revisions to permit
conditions necessary as a result of the
change to minimize emissions of toxic
compounds from malfunctions. The
delugated RCRA authority may revise
the permit conditions as a result of these
changes to ensure that emissions of
toxic compounds are minimized from
malfunctinns upon permit renewal. ot if
warranted. by modifving the permit
under $§ 270.41(a) nr 270.42.

A source that is being reissued a
pernit for the combustor (and that nas
documented compliance with the
MACT standards) must address RCRA
permit conditions to control emissions
during malfunctions under any of three

—_—
toxic compounds Erem nauing hazardous waste
uring nualbinetions mst be approved through a
permit nelification unrler §§ 270.4 1) or 270.42.
Uneler the permit modification. RCRA perntil
ufticials will deteritine whether the pernt
conditions relevaut 1 rontroliing entissions from
malfunction mmst be sevised.

12 Wher tetaining or revising RCRA permit
conditions ta control emissions duriug
aalfunchions. the delegatod RCRA authority will
engure that the perniit comtaing only those
cowditions relevant Ly coulrolling emissious during
sallnncticns. Fur example. under the oplion where
RCRA perniit canditions are revised. the permit
coukd retain a subset of Lhe RCRA emission
standards and operating limits necessary to comply
with §% 264.345(a) and 266.102{e)(1) (luring
muallunctons. But, permit afficials could alse
consider whether the RCRA monitoriug.
recorikeeping and repartiug requirements should
L revised to be more cousistent with the MACT
reguiresiients.

options that parallel those discussed
above for a permitted source that is
requesting that duplicative RCRA
permit canditions be removed from the
permit. See new § 270.235{a}(2). Under
“RCRA Option A,” the delegated RCRA
authority will include in the (reissued)
permit conditions that ensure
compliance with § 264.345{a) for
incinerators and § 266.102(e)(1) for
cement and lightweight aggregate kilns
during malfunctions. See

§ 270.235(a}(2)(i). Under “RCRA Option
B,” the delegated RCRA authority will
include in the permit conditions that
ensure emissions of toxic compounds
are minimized from malfunctions.
These permit conditions could be a
subset of the permit conditions that
would be required to comply with

§§ 264.345(a) or 266.102 (e)(1). Because
permit officials will consider
information including the startup,
shutdown, and malfunction plan, you
must notify the delegated RCRA
authority of changes to the plan that
may significantly increase emissions of
taxic compounds from malfunctions.
The notification procedures and
consideration of permit revisions as a
result of changes to the plan are
identical tu those discussed above. See
§270.235()(2)(i).

b. How Does the CAA Option Work to
Minimize Emissions during
Malfunctions? Under the CAA option,
you must develop a proactive startup,
shutdown, and malfunction plan and
submit the plan to the delegated CAA
authority for review and approval.
Berause the plan is both proactive and
reactive. it is equivalent to the incentive
pravided by the RCRA options
discussed above [i.e.. exceedances of
RCRA emission standards or associated
operating limits while hazardous waste
is in the corabustion chamber is a
violatien) to minimize emissions of
hazardous air pollutants from
malfunctions when hazardous waste is
in the combustion chamber.™
Accordingly, for a source with a RCRA
permit (and that has documented
compliance with the MACT standards)
that selects this option to address
smissions during malfunctions. the
delegated RCRA authority will remove
relevant permit conditions addressing
malfunctions when the source requests
that duplicative RCRA permit
conditions be removed from the permit.
See § 270.235(a)(1)(iii}. Similarly, for a
source that is in a permit reissuance

———
1 Ploase note RCRA permit writers also generally

require awuers and operators to take proactive

meitsures 1o atinimize entissions fram malfunctions.
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proceeding (and that has documented
compliance with the MACT standards)
and that selects this option to address
emissions during malfunctions, the
delegated RCRA authority will omit
from the permit conditions addressing
malfunctions upon permit reissuance.
See § 270.235(a)(2)(iii).

To implement this option, you
include in the startup, shutdown., and
malfunction plan a description of
potential causes of malfunctions and
actions you are taking to minimize the
frequency and severity of malfunctions.
See revised §63.1206(c){2)(ii). You may
develop a fault tree analysis, for
example, to identify malfunctions and
develop measures to minimize the
frequency and severity of those
malfunctions, Examples of measures
would be providing spare parts and
redundant systems.

In addition, you must submit the
startup, shutdown, and malfunction
plan to the delegated CAA authority for
review and approval to ensure that it is
complete and both proactive and
reactive to minimize emissions of
hazardous air pollutants from
malfunctions. The delegated CAA
authority also will ensure that the
potential malfunctions identified in the
plan are bona fide malfunctinns.
Malfunctions are events that are a
sudden. infrequent, and not reasonably
preventable failure of air poflution
control equipment, process squipment,
or i process to operate in a normal or
usual manner. Failures that are caused,
in part, by poor mainterance or careless
or improper operation (including
improper or inadequate characterization
of teedstreams) are not malfunctions. 15
See definition of malfunction in § 63.2.

The procedures for approving the
startup. shutdown, and malfunction
plan provide you the opportunity to
revise the plan if the delegated CAA
authority intends to disapprove the
plan. The delsgated CAA authority will
notity vou of approval or intention to
deny approval within 90 calendar days
atter receipt of the approval request. and
within 60 calendar days after receipt of
any supplemental information that vou
submit, Betore disapproving the plan,
the delegated CAA authority will notify
vou of the intention to disapprove the
plan together with the basis for
intending to disapprove the plan and
naotice of opportunity for you to present

1% Operations during a failure that are not
malfunctions are subject to the applicable emissien
stintudarls and operating requirements of Subpatt
EEE. Sew § 63.120G(3)(1}(i). Thus, an excerdance of
atapplicable emission standand or operating limit
s resull of a failure that is not o malfinction is
i vialation irrespective of whether hazardous waste
is bt the conbustion chambes.

additional information before final
action on disapproval of the plan.

Further, if you change the plan in a
manner that may significantly increase
emissions of hazardaus air pollutants
from malfunctions, you must request
approval from the delegated CAA
authority within 5 days after making the
change, under the same procedures
described above for initial approval of
the plan.

2. Interim Status Facilities

Sources aperating under the interim
status standards of Part 265, Subpart O,
or § 266.103 must comply with either of
the following options to minimize
emissions during malfunctions after
they document compliance with the
MACT standards by conducting a
comprehensive performance test and
submitting a Notification of
Compliance: (1) A RCRA option where
the source continues to comply with the
interim status emission standards and
nperating requirements relevant to
control of emissions from malfunctions
and where those standards and
requirements apply only during
malfunctions: or (2) a CAA option
where the owner or operator is exempt
tram the interim status standards
relevant to control of emissions of toxic
compounds during maltunctions upon
submittal of written netification and
documentation to the delegated RCRA
authority that the startup, shutdown,
and maltunction plan has been

approved by the Administrator. See new

§270.235(b}(1). These options paralle]
the uptions discussed ahove and work
as discussed above.

When a suurce operating under the
interim status standards of Part 265,
Subpart O. or § 266.103 (and that has
documented compliance with the
MACT standards) submits a RCRA
permit application, the source must
tomply with one of the three options
provided for suurces that are being
reissued o RCRA permit, as discussed
ahuve. See new $270.235(b){2). These
situatinons are analogous because the
source is being issued a new permit in
bath cases.

B. Why Does the Revised Rule Require
You To Include the Automatic Waste
Feed Cutoff Requirements in the
Startup, Shutdown, and Malfunction
Plan?

We are revising the rule to require
compliance with the automatic waste
teed cutoff requirements during
maifunctions. You must include the
automatic waste feed cutoff
requirements in the startup, shutdown,
and malfunction plan by reference. This
requirement applics irrespective of

whether you choose the RCRA or CAA
approach under § 270.235 to minimize
emissions from malfunctions, ag
discussed above.

We conclude that compliance with
the automatic waste feed cutoff
requirements is necessary to comply
with §63.6(e)(3)(i)(A) which requires
you to operate in a manner consistent
with good air pollution control practices
for minimizing emissions at least to the
levels required by all relevant standards.
Good operating practices during a
malfunction includes cutting off the
hazardous waste feed.

An exceedance of a Subpart EEE
emission standard or operating
requirement during a malfunction
identified in your startup, shutdown,
and malfunction plan would not be a
violation, however, provided that you
followed the corrective measures
prescribed in a plan that meets the
requirements of § 63.6{e}(3).

In addition, today’s rule requires you
to reevaluate your startup, shutdown,
and malfunction plan if you experience
16 exceedances of a Subpart EEE
emission standard or operating
parameter limit during malfunctions in
a 60-day block period while hazardous
waste remains in the combustion
chamber {i.e.. when the hazardous waste
residence time has not transpired). You
must completr, within 45 days of the
10th excerdance, an investigation of the
riuse nfrach exceedance and
evialuation of approaches to minimize
the frequency. duration. and severity of
vach excendance, and revise the startup.
shutdown. and malfunction plan as
warranted by the evaluation. Finally,
you must record the results of the
investigatinn and evaluation in the
operating record and include a summary
of the findings, and any changes to the
startup, shutdown, and maifunction
plan. in the excess emissions report
required under § 63.10(e)(3).

C. What Are the Revised Requirements
tor Burning Hazardous Waste During
Startup and Shutdown?

As discussed above, the revised rule
exempts vou from the MACT emission
standards and operating requirements
during startup, shutdown and
malfunctions. See revised
§63.1206(b)(1)(i). We are concerned.
however, that burning hazardous waste
during startup and shutdown can be
problematic. During startup and
shutdown, a combustor is not operating
under steady-state conditions. For
example, the combustion chamber
temperature fluctuates during startup
and shutdown and at times will be
luwer than required to achieve good
combustinn and minimize emissions of
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organic hazardous pollutants. Because
hazardous waste combustors can burn
fuels that are not hazardous wastes {e.g..
fossil fuel) during startup and
shutdown, it generally is not
appropriate to burn hazardous waste at
these times. Accordingly, RCRA
regulations require compliance with the
RCRA emission standards and operating
limits during startup and shutdown
(which, as a practical matter, prohibits
burning hazardous waste at these times),
except for only one or two narrow
gxemptions. See § 264.345(c) for
incinerators and § 266.102(e)(2)(iii] for
cement and lightweight aggregate kilns.

By exempting you from the MACT
emission standards and operating
requirements during startup and
shutdown (and malfunctions}, today’s
revised rule allows you to continue
burning those specific hazardous wastes
that are currently allowed under RCRA
to be burned during startup and
shutdown. This is reasonable because
there may be situations where burning
hazardous wastes containing low levels
of toxic compounds during startup and
shutdown muy result in equivalent ot
lower emissions of hazardous air
pullutants than burning fossil fuels. For
example, hazardous spent solvents may
combust more completely during
startup and shutdown than coal or No.
6 fuel oil which is the alternative fuel
for many combustors, [n these
situations, you may be able to burn
hazardous wasts during startup and
shutdown while meeting the
requirements of § 64.6(e)(3)i)(A) (which
requires you to operate atall times ina
munner conststent with good air
potlution control practices for
minimizing emissions at least to levels
required by all relevant standards).

Given that today’s rule exempts you
from the MACT emission standards and
operating requirenents during startup
and shutdown, the rule provides the
following alternative requirements for
sources that burn hazardous waste
during startup and shutdown. When a
source with a RCRA permit for the
combustinn unit documents compliance
with the MACGT standards and requests
that duplicative permit conditions be
removed from the permit, the source
must comply with one of the following
options to minimize emissions during
startup and shutdown: {1) the
requirements of § 264.345(c) for
incinerators and § 266.102{e)(2)(iii} for
cement and lightweight aggregate kilns
restricting the types of hazardous waste
that can be burned during startup and
shutdown: or (2) revised RCRA permit
conditions that meet the objective of
those provisions (i.e.. to minimize
emissions during startup and

shutdown); or (3} the waste feed
restrictions (e.g., type and quantity) and
other operating conditions and limits
that you include in the startup,
shutdown, and malfunction plan, which
is subject to review and approval by the
delegated CAA authority. See new
§270.235(a){1).15 We have made
conforming revisions to

§§ 264.340(b)(1). 265.340{b){1),
266,100(b)(2)(i), 270.19{e), 270.22
{introductory text), 270.62 (introductory
text), and 270.66 {introductory text) to
require compliance with §§ 265.345(c)
and 266.102(e}(1) only during startup
and shutdown and only if you elect the
pption that requires compliance with
those provisions (i.e., § 270.235{a)(1](i)).

Thus, similar to the requirements for
malfunctions, today's rule gives you the
option of using either a RCRA or CAA
approach to ensure that you minimize
emissions from startup and shutdewn.
These options work as discussed above
for malfunctions. You may retain or
revise your RCRA permit requirements
that control emissions during startup
and shutdown. or. under the CAA
option, vou may request that the RCRA
permit requirements be deleted.

The rute alsu requires you to comply
with the automatic waste feed cutnft
svstem to minimize emissions during
startup and shutduwn. See
§63.1206(c}2)(v)(B). You must interlock
nperating limits you establish to
minimize emissions during stactup and
shutdown with the automatic waste feed
cuteft system. To implement this
requirement, vou must include the
waste feed restrictions {e.g.. tvpe and
(uantity) and other uperating conditions
and limits that are necessary to
minimize emissions while feeding waste
during startup and shutdown. See
§63.1206{c)2){v](B)(1).

Finally, the rule allows sources in
other RCRA permitting situations to
comply with RCRA aptions ora CAA
option to minimize emissions during
startup and shutdown after they
document compliance with the MACT
standards. These situations are: (1)
Permit reissuancs; (2} complying with
MACT while operating under RCRA
interim status; and (3] interim status
sources submitting a RCRA permit
application. The RCRA and CAA

—_—

15 Please note § G3.12006(¢)(2)[v)(B) regsures
sources that feed hazardous waste dnring startup or
shutdown to include waste teed restrictious and
nther appropriate aperating conditions and linits in
e startup, shutdown, and watfuction plan
irrespeutive of which nption the sourse selects to
minimize sissions during those evenis, Under the
RCRA options for controlling emissions during
startup and shtdowst, however, vouare not
requirerl 1o subnnit the startup. shutdown. and
walbusetion phat o the delegatut CAA autharity
[or roview and approval.

options for these situations are identical
to those discussed above to control
emissions during malfunctions.

D. What Are the Conforming Revisions
to the Emergency Safety Vent Opening
Requirements?

Emergency safety vents are designed
to allow combustion gases to bypass the
emission control system during
emergencies to preclude catastrophic
consequences such as explosions ot
fires in the emission control equipment.
We are revising the emergency safety
vent opening requirements under
§ 63.1206(c)(4) to conform to the
revisions to the startup, shutdown, and
malfunction plan requirements. Under
today’s revision, the MACT emission
standards and operating requirements
do not apply to openings that occur as
a result of a malfunction. See revised
§63.1206(h)(1](i}.

In additicn. we are revising the rule
1o no tbonger presume that an emergency
safety vent opening under operations
nther than a malfunction defined in the
startup. shutdown, and malfunction
ptan (i.e., when the emission standards
and operating requirements continue to
apply) is evidence of failure to comply
with an emission standard. See revised
$ 63.1206(c}{4)(i). Far example, if
feedrates of metals and chlorine were
wetl beluw their limits when the safety
vent opened under operations other
than a malfunction, the metals and
¢hlorine emission standards may not be
oxceedaed. Rather, the revised rule
places the burden on you to document
in the operating record whether you
remain in compliance with the emission
stundards whaen the emergency safety
vent opens, [n addition, as required by
the current rule. vou must submit ta the
delegated CAA authority a written
report within 5 days of an ESV opening
that results in tailure to meet the
emission standard documenting the
result of the investigation of the cause
of the opening and corrective measures
taken. See §8§ 52.1206(c)(4)(iii) and (iv).

[l, What Changes Are We Making to the
Performunce Testing Requirements for
the [nterim Standards Rule?

W are amending three performance
test provisions in today’s rule. Fiest, we
are revising the “data in lieu of the
initial comprehensive performance test”
provision to allow you to submit test
data ircespective of when the test was
conducted. Second, we are amending
the comprehensive performance testing
frequency provisions such that you will
only be required to conduct one
comprehensive performance test for the
interim standards. Third, we are not
requiring ynu to conduct dioxin/furan
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confirmatory tests for the interim
standards. See reviged $63.1207(c) and
(d).

A. Why Are We Revising the Data in
Lieu Provisions?

The September 1999 final rule allows
you to request that previous emissions
test data serve as documentation of
conformance with the emission
standards provided that the previous
testing was initiated after March 30,
1998 and provided the data is sufficient
to establish appropriate operating
parameter limits. This date was
subsequently changed to March 30,
1999 as a result of extending the
compliance date one year. See 66 FR
63313. Today we are amending this
requirement to allow you to submit test
data even though the testing was
initiated prior to March 30.1999, i.e.,
prior to four years and eight months
before the compliance date.

Stakeholders indicated that sume
sources have emissions data that were
collected betore March 30. 1999 that
could be used to demonstrate
compliance with the MACT standards
and establish appropriate operating
limits, Stakehulders reason that the age
restriction on data-in-lieu emissions
tests should be waived for the initial test
in order to counter the additional costs
associated with having to comply with
two potentially difterent sets of -~
emission standards at different times.
Wi agree, noting that these sources were
in compliance with the MACT
standards well before the compliance
date. However, we emphasize that,
consistent with the existing
requirements, these data must: (1) meet
the appropriate quality assurance
ubjectives; (2) originate from testing
ronditions that satisfy the operating
condition requirements of
§63.1207(g){1); and (3) be sufficient to
establish all appropriate operating
parameter limits required pursuant to
§63.1209.

B. Why Are We Waiving Periodic
Comprehensive Performance Testing
Under the Interim Standuards?

The September 1999 final rule
requires you to begin subsequent
comprehensive testing no later than 61
months after the date of commencing
the initinl comprehensive performance
test. Today we are waiving the
requirement to conduct periodic
comprehensive performance testing for
the interim stundards. You are required
to conduct only one comprehensive
performance test for the duration of the
interim standards. See new
§63.1207(d)(4)(i}.

Pursuant to the settlement agreement
with the Sierra Club (see 66 FR 57715,
November 16, 2001), EPA must
promulgate permanent standards that
replace today’s interim standards no
later than June 14, 2005. Following this
schedule, your new compliance date for
the replacement standards could be
approximately June of 2008, in which
case you would have to conduct your
test to demonstrate compliance with
these replacement standards no later
than June of 2009.17 This would raughly
coincide with the deadline for
conducting your second comprehensive
performance test under today's interim
standards, absent today’s revision,

We conclude that a second interim
standards comprehensive test would not
be needed given that, by that time, the
interim standards will have already
been replaced with the permanent
replacement standards. It would not be
appropriate to require vou ta prepare
[¢.g.. submit a performance test plan a
vear in advance of the scheduled test
date) to conduct a second compliance
test under today’s interim standards that
no longer apply while alsa requiring
vou to prepare to conduct the initial
compliance test for the replacement
standards shortly thereafter. We
ronciude this amendment is NeCcessary
to wssure a smoocth transition between
the interim standards and the
permanent replacement standards.

o Why Are We Waiving the Dioxin/
Furan Confirmatory Test Under the
[nterim Standards?

The September 1999 final ruln
requires vou to begin vour initial
dioxin/furan confirmatory test no later
than 31 months after the date of
commencing your initial comprehensive
performance test. Today we are waiving
the dioxin/turan confirmatory
performance testing requirement under
the interim standards. See new
§63.1207(d)(4)ii}. You are nnt requirec
ta eonduct a confirmatery compliance
test while the interim standards ave in
effect.

Absent this wmendment, vou would
have to commence your tirst
confirmatory compliance test under the
interim standards no later than Octaber
0t 2006. As discussed above, we project
that the compliance date for the
standards that will replace today's
interim standards could be about June of
2008. Some sources may be in process
of upgrading their facility in October of
2006 to comply with the permanent

" This assues sources will be allowerd 1o
snduct the comprehensive performauce test not
tater than oue vear ater the eomplisncs date tar Hhe
permanent replacenient staulards.

replacement standards. We conclude
that it would be problematic to require
sources to simultaneously upgrade their
facility and conduct a dioxin/furan
confirmatory compliance test under the
interim standards. Thus, to conclude
that exempting sources from the
confirmatory compliance test
requirements while the interim
standards are in effect is reasonable and
appropriate.

IV. Why Are We Deleting the Minimum
Power Requirement for lonizing Wet
Scrubbers?

Today’s rule deletes the limit on
minimum total power to an ionizing wet
scrubber. See § 63.1209(m)(1)(i)(D}.
Until we promulgate compliance
assurance procedures for ionizing wet
scrubbers, sources and permitting
officials should use the alternative
mnnitoring provisions of § 63.1 209{g) to
identity appropriate controls on a site-
specific basis.

On Muy 14, 2001, we issued a final
rule implementing, among other things,
i court order to vacate operating
parameter limits for electrostatic
precipitators and baghouses. 66 FR at
24272. The Agency voluntarily
requested that the Court vacate the
operating parameter limits at
§563.1200{m}1)(ii) and (m){1)(iii)
bucause the Agency inadvertently did
uut provide opportunity fFor public
comment on revisions to the proposed
operating parameter limits.

One of the vacated operating
parameter limits was a limit on
minimum secondary power to each field
of an electrostatic precipitator. We had
praposed u minimum limit on only total
secondary power to the precipitater in
May 1986. But. we determined after
review of comments and further
investigution that a limit on minimum
tutal puwer will not ensure that
collection efficiency of a multistage
electrostatic precipitator is maintained.
Rather, we concluded that a limit on
minimum secondary power to each field
ol the precipitator is needed.
Consequently, we declined to replace
the vacated minimum limit on power ta
each field of the precipitator with a
limit on total power to the precipitator,
as uriginally proposed. Subsequently, in
July 2001. we proposed to reinstate the
limit on minimum secondary power to
eich field of the precipitator, but also
discussed other compliance assurance
alternatives that may provide equivalent
or better compliance assurance, and
requested comment on those
alternatives. 66 FR at 35143-35144.

In the July 3, 2001 proposal regarding
eompliance assurance approaches for
electrostatic precipitators, we
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inadvertently neglected to propose to
delete the minimum total power
operating parameter limit for ionizing
wet scrubbers at § 63.1209(m)(1){i)(D)
and propose those same compliance
assurance alternatives for ionizing wet
scrubbers. An ionizing wet scrubber is
essentially an electrostatic precipitator
integrated with a packed bed scrubber
where particulate matter is collected on
both the plates of the precipitator and
the bed packing material.

Today’s final rule simply deletes the
requirement to establish an operating
limit on minimum total power to an
ionizing wet scrubber at
§63.1209{m)(1)(i}D). We are not
replacing the total power limit with a
limit on minimum power to each field
of the tonizing wet scrubber, as we
proposed on July 3. 2001 for
electrostatic precipitators, because we
need additional time to review and
evaluate comments received on the
compliance assurance alternatives we
discussed in that proposal. Until we
promulgate compliance assurance
requirements for ionizing wet scrubbers
and electrostatic precipitators, sources
and regulatory officials should use the
alternative monitoring provisions under
§ 63.1209(g) to establish appropriate
compliance requirements oa a site-
spucific basis.

V. What Are the Monitoring
Requirements for Curbon Beds?

We are deleting the requirement to
establish a limit on the useful life of a
carbon bed or bud segment and
assuciated cequirements to verity
compliance with the dioxin/furan (and
mercury] emission standard prior to the
prid of the life of the bed. See (deleted)
§63.1200{k)(7)(i). In lieu of that
requirement, the revised rule requires
vou to monitor performance of the bed
according to manufacturer’s
specifications to ensure that the bed hus
not reached the end of its useful life.

The existing rule allowed you to use
the manufacturer’s specification to
establish the limit on carbon bed age
rather than the actual age of the bed
during the performance test when
demonstrating compliance with the
dioxin/turan (and mercury) emission
standard during the initial
comprehensive performance test. IFyou
used the manufacturer’s specification
for bed age, you were required to
recommend in the initial
cumprehensive perfurmance test plana
schedule for subsequent dioxin/furan
emissions testing to demonstrate that
the initial limit on maximum bed age
ensures compliance with the dioxin/
turan (and mercury} emission standard.

In response to stakeholders’ concerns
with the existing rule, we proposed
amendments to these provisions to
clarify our intent regarding confirmatory
testing to verify compliance with the
dioxin/furan emission standard prior to
the end of the bed’s life. See 66 FR at
35141-35142 (July 3, 2001).

Several commenters state that the
proposed requirement to perform
confirmatory testing to verify that the
source is in compliance with emission
standards at the manufacturer’s
recommended bed age may be
burdensoms and unnecessary.
Emissions testing to confirm bed age
may either require testing in addition to
periodic comprehensive performance
testing and dioxin/furan confirmatory
testing or that a source replace the bed
on the anniversary of the
gomprehensive performance test or the
dioxin/furan confirmatory test, even
though the manutacturer may
recommend a longer bed life,

In addition, one commenter is
concerned that infrequent (e, once
wvery several yrars) emissions testing to
vonfirm compliance with the dioxin/
fucan and mercury emissions standards
does nut ensure the carbon bed is
operated and maintained “'in a manner
consistent with good air pollution
cuntrol practices for minimizing
emissions at least to the levels required
hy all relevant standards.”™ as required
by §63.6(c)(3)(1)(A). The commenter
recommends use of manutacturer’'s
sprcifications and recommundations tor
perindic. frequent monitoring to ensure
thue bed is performing as designed,

We agres with commenters and are
deleting the requirement to establish a
limit on maximum bed life and the
associated requirement to conduct
emissions testing to confirm compliance
with the dinxin/turun and mercury
standards.!# Instead, we are substituting
the fullowing requirements consistent
with the comments we received. You
must: (1) Monitor performance of the
carhon bed consistent with
manufacturer’s specitications to ensare
the carbon bed (or bed segment for beds
with multiple seguents) has not reached
the end of its useful life to minimize
dinxin/furan and mercury emissions at
least tn the tevels required by the

e
i Note that this ametdiient does unt alter the
requiretnent t demonstrate compliance with all
vinission standards every five vears lie.,
compreliensive perforibanice testing]. and the
reqrirement to confinm compliance with the
dioxin/buran emission standard midway between
comprehensive performance tests (1.e.. confinuatary
periormance testing). The amendment siply
deletes the patentially additioual dioxin/furan (and
nercury) «misstan test prior o the end of the
manntachurer's recomnemeled lite of the carbos bed
1o verity conpliance with those enission stadarnls.

emission standards; (2) document the
monitoring procedures in the operation
and maintenance plan; (3) record results
of the performance monitoring in the
operating record; and (4) replace the bed
or bed segment before it has reached the
end of its useful life. See revised
§63.1200{k}7)(i} and conforming
revisions to §63.1209{1)(4).

V1. Cun u Source Be Granted an
Extension of Compliance for the Interim
Standurds?

As a result of the uncertainty created
by the Court's opinion, we previously
determined that it was not appropriate
to requite sources to comply with the
regulatory schedule promulgated in the
September 30, 1999 rule. Accordingly,
we recently extended the compliance
date requirement of § 63.1206(a] for one
year until September 30, 2003. See 66
TR 63313 (December 6, 2001). We are
clarifying today that the recent change
tn the compliance date requirements of
§63.1206({x1) do not preclude a source
from requesting an extension of
complianee with the emission standards
as provided in §4§ 63.6(i) and 63.1213.
See § 63.1206(b)(4). Sections 63.6(i) and
£3.1213 allow the Administrator or
State with an approved title V program
to grant an extension of compliance of
up to one vear for a source that cannot
complete system retrofits or poliution
prevention and waste minimization
measures by the compliance date
despite a gnod faith effort to do so.

VI Why Are We Repromulgating the
Hourlv Rolling Average Temperature
Limit at @ Dry Particulate Matter Control
Deviee To Contrel Dioxin/Furan
Emissinns?

The provision tinalized in the
September 1999 rule that requires you
tn maintain comphance with the dioxin/
furun emission standard by operating
wnder a maximum temperature limit at
the infet to the dry particulate matter
ontrol device based on a one-hour
rolling average was challenged and
brieted by Industry in the Cement Kiln
Becyeling Conlition litigation. 1 Given
that the challenged provisions will be
vacated when the Court issues its
mandate. we are repromulgating this
compliance provision, consistent with
our approach of repromulgating the
challenged emissions standards that
were not revised. See § 53.1209{(k)(1)
and preamble discussion in Part Twao,
Section L.

As we explained in detail in the
record to the September 1999 rule, this

i oint Brief af Ivustry Petitioners, US Court of
Appreals for the Distriet of Columbia Circuit. No.
D= 1457 vt al, Cement Kilu Recyrling Coalition, et
al. v, UISEPAL Ang. 16G. 2000,
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monitoring requirement is needed to
assure that the emission standard is not
exceeded, [t is well-established that the
relatinnship between dioxin/furan
formation and temperature at the inlet
to a dry particulate matter control
device (e.g., fabric filter, electrostatic
precipitatar) is non-linear and
exponential; that is, diexin formation
increases at a faster rate than
temperature. Thus, an increase in
temperature above the site-specific limit
will increase formation of dioxin more
than an equal reduction below the limit
will reduce dioxin formation {and
consequently emissions at lowered
temperature will not balance out those
emitted at the higher temperature). Sece
generally Technical Support Document
Vol. 4 chapters 2 and 3.2V We
consequently view the monitoring
requirement as a form of enhanced
monitoring required by section 114
{a)(3) of the Act to “provide a reasonable
assurance of compliance with emission
standards.” NRDC v. EPA, 194 F. 3d
130, 136 (D.C. Cir. 1999}

We noted in the July 3, 2001 proposed
rule that we do not view the
temperature monitoring requirement as
being an amendment to the standard.
See 66 FR at 35138 n. 20. One
commenter, however, reiterated claims
briefed in the Cement Kiln Recveling
Coulition litigation maintaining that
requiring sources to establish a limit on
maximunt temperature at the inlet to a
dry particulate matter control device to
control dioxin/turan emissions on an
hourly rolling average effectively
amends the standard. We disagree.

Compliance with dioxin/turan
emission standard is demonstrated by
stack emissions testing, Neither the
standard nor the stack test method
prescribes any particular averaging time.
or other monitoring regime. tor
achieving a temperature level,
Therefore, using & one-hour averaging
time does not amend the standard.

However. even if (against our view)
the requirement to monitor temperature
on an hourly rolling averuge is
considered a change to the emission
stundard, it can be justified as a bevond
the tloor standard under CAA section
112 {d) (2). First, the standard is readily
achievable techunically. Spray
quenching, the means of control, merely
requires turning of a control valve to

=0 In light of this documented nou-linear tncrease
in CDD emissions, RCRA permit writers are
cautoned to take this phenomennn inte account in
making risk detenminations purswant to the RCRA
emnilius permitting proviston. CL G4 FR at 52830—
843 (description of the site specific risk assessient
preicy which implemetts the RCRA omaibus
permitting provision, and its relationship to sources
sitbject to the Hazardoies Waste Comlbustor
NESHAP).

allow quenching. 4 TSD at 2-16.
Operators can readily determine when
quenching is needed, since
thermocouples report instantaneous
temperature changes, allowing
immediate reaction to temperature
changes. 4 TSD at 2-10. Second, we
have already considered this cost (f.e.,
the cost of spray quenching) in
determining the standards for HWCs.
We do not believe that there would be
any incremental cost associated with the
one-hour averaging requirement,
because it is based on the same spray
quenching technology which is the basis
tor the standards already adopted. We
also included the cost of controlling
spray quenching to meet the one-hour
monitoring requirement in assessing
costs of the September 1999 rule, and
regard these costs as reasonable. See
generally Technical Support Document
Volumes [IL 1V, and V. See also 64 FR
at 52892 (finding that the cost of spray
quenching technolegy for lightweight
aguregate kilns is reasonable, in
adopting the beyond-the-tloor standard
tor dioxin). In addition, as explained
above, the one-hour averaging
requirgment is needed to prevent
exceedances of the emission standard
itsell, see 4 TSD at 2-8 to 2-9 and 3—

8 to 3-9. Given diaxin/furan’s extreme
toxicity, costs are justified to assure that
the emission Hmit is not exceeded.
Finalty, we do not believe there are any
adverse non-air or encrgy impacts
associated with the averaging
requirement {and again, we have already
iassessed energv mpacts and waste
generation impacts of the standard
when promulgating the standard in the
first pluce). Sew generaily Technical
Support Document Vol. 5. Emissions
Estimates and Engineering Costs”
(RC2ZF-80011) chapter 10.

Part Three—What Are the Analytical
and Regulatory Requirements?

I. Executive Order 12866: Regulatory
Plunning und Review

Under Executive Orduer 12866, EPA
must determine whether a regulatory
action is significant and, therefora,
subject to comprehensive review by the
Office of Management and Budget
(OMB), and the other provisions of the
Executive Order. A significant
regulatory action is defined by the Order
us one that may:

—Have an annual effect on the economy
0f $100 million or more. or adversely
affect in a material way the economy,
it sector of the economy, productivity,
competition, jobs. the environment,
public health or safety, or State, local,
or tribal governments or communities;

—Create a serious inconsistency or
otherwise interfere with an action
taken or planned by another agency;

—Materially alter the budgetary impact
of entitlements, grants, user fees, or
loan programs or rights and
obligations or recipients thereof: or

—Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the
principles set forth in Executive Order
12866.

Pursuant to the terms of Exscutive
Order 128686, it has been determined
that this rule is a “significant regulatory
action’ because it raises novel legal or
policy issues. As such, this action was
submitted to OMB for review. Changes
made in response to OMB suggestions or
recommendations will be documented
in the public record.

The aggregate annualized social costs
for this final rule are less than $100
million. Furthermare, this rule is not
expected to adversely effect, in a
material way, the economy, a sector of
the vconomy, productivity, competition,
jobs, the environment, public health or
safety. or State, local, or tribal
gavernments or enmmunities. The
benefits to human health and the
environment resulting from today’s final
action have not heen fully monetized
but are believed to be less than $100
mitiion per year. Overall, the costs and
buenefits associated with this final
Interim Standards Rule are essentially
the sume as those estimated for the
September 30, 1999 rule. These impacts
are cdiscussed below in more detail.

Il What Are the Potential Costs and
Benefits of Todav's Final Rule?

The value of any regulatory action is
traditininally measured by the net
change in social welfare that it
gunurates. This assumes full
monstization of all relevant
components, All other factors being
equal, a rule that generates positive net
welfure would be advantageous to
society and should be promulgated,
while a rule that results in negative net
welfare to societv should be avoided. In
this Part we discuss the estimated costs
anel benefits of the interim standards.

Today's rule revises some emission
standards and various other
requirements promulgated in the
September 30, 1999 rule. As discussed
in Part Two, Section I of this action,
while some of the emission standards
are revised: most are retained as
promulgated in that rule. [n addition to
modification of some standards, this
rule provides cement and lightweight
aguregate kiln sources the alternative to
comply with the mercury standard by
limiting the mercury content in the
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hazardous waste to a certain level.
Today’s rule also includes revisions
intended to reduce the potential for
forfeited capital investments. This could
occur if the future standards (i.e., the
standards that will replace the interim
standards} are substantially different
{more stringent) than those established
by this [nterim Standards Rule. These
changes include eliminating the
requirement for confirmatory testing for
dioxin and furans during the period that
the interim standards ace in effect;
allowing the use of previously collected
data to serve as documentation of
compliance with the interim standards;
and waiving all subsequent
comprehensive performance tests (i.e.,
those after the initial comprehensive
performance test) for the period that the
interim standards are in effect. Finally,
we are revising the startup, shutdown,
and malfunction (8§M) provisions and
emergency safety vent opening
provisinms.

In support of today’s tinal rule we
have developed preliminury cost and
henetit estimates for the interim
standards. These estimates, as presented
below. are generalized quantified
projections bused on cur findings as
presented in the July 1999
Assessment®!, and the July 23 1999
Addenduni2?. We have not quantified
impacts potentially associated with the
other aspects of today’s rule. Impacts
associated with todav's final rule will be
fully characterized. mudeled in detail.
ane incorporated as the baseline
scenario in our analvsis for the
upcoming rule that will establish tinal
standards.

Cost impacts {suvings and increasus)
ot the emission standards vary by source
sategory. The interim standacds for
existing incinerators are identical to the
standards promulgated in the September
30, 1999 rule. As a result. estimated
impacts to existing incinerators are
equivalent to the impacts presented in
the Addenduwm to the September 30,
1999 ruls. The interim emission
standards for existing cement kilns are
equivalent to the September 30, 1999
rule standards. except for semivolatile
metals. The semivolatile metals
emission standard in this Interim
Standards Rule is increased from 240
pg/dsem to 330 pg/dscm. This change is
estimated to result in a 5 percent

21 17.5. EPA. Office of Snlil Waste, * Assedsnient
of the Potential Costs, Benefits, & Other [mpacts of
the Huzardous Waste Combustion MACT Standacds:
Final Rule', July 1994,

22 (1.8, EPA. Otfice of Solid Wasle, " Addendum
tu the Assessntent of thy Potential Costs, Benefits.

& Otlier Lupacts of the Hazardows Waste
Contbustion MACT Stasulards: Final Rule™ July 23
1945,

decrease in total annual compliance
costs for this source, as compared to
costs presented in the Addendum. The
interim emission standards for existing
hazardous waste burning lightweight
aggregate kilns are modified from the
final rule standards for dioxin and
furan, mercury, and hydrochloric acid/
chlorine gas. Projected from the 1999
final rule baseline, these changes are
estimated to reduce per system and
ageregate annual compliance costs by
about one-third for this source category.

The aggregate annualized social cost
impacts associated with the interim
standards reflect only a marginal
reduction from the impacts associated
with the September 30, 1999 rule. The
total annualized social costs resulting
from today's interim standards are
estimated to range from $47 million to
$60 million, with a high-end estimate of
$74 million. The annualized social cost
impacts of the September 30. 1999 rule
were estimated te range trom $50 to 861
million, with a high-end estimate of $75
million (See Addendunm tables ADD-6,
ADD-7, and ADD-8). All benelits
associated with today's final rule have
not heen monetized. The Addendum
estimated average monetized human
luealth benetits of approximately $20
million per vear #* for selected primary
poltutants. Approximately 90 percent of
this total was derived from reductinns
in particulate matter emission levels,
Since the particulate matter emission
standard for each souree category for the
interim standards is unchanged. these
estimated average monetized human
health benefits ure retained. Although
not monetized, roduced lead exposure
to children was another projected
benefit. Ecological and waste
minimization benetits were also
anticipated as @ result of the September
30. 1999 final rule 2+ While full
monetization of all benefits (human
health, ecological, waste minimization)
is not feasiblo. we believe that these
benetits justify the aggregate social
costs. Overatl, when projected from the
September 30, 1999 baseline, aggregate
annualized social costs for all suurces
are projected to decline by oo more than
f percent. while annual monetized plus
non-monetized benefits may be only
matginally reduced +5.

<t huliscounted estimate for fulire cases
aviides],

24 S e July 1099~ Assessuent” for o fll
discussinn of these benetits.
25 Tlhe nujarity of the cancer risk reductions were
linked o the constmption of dioxiu-contaminated
agrirnltural products, The dioxin and fwran
standards in the Interim Standards Rile tenain the
saine For incineratars amd centent kiles and are
moditied slightly tor lightweight aggregate kilus.
Berause baseline emissions ol dinxin aml fuans
leom iucineeators and cement kilus represent

These tindings are presented in more
detail in the economic support
document: Prefiminary Impacts
Assessmeni—Interim Standurds for
Hazardous Air Pollutants for Hazardous
Wauste Combustors. This document is
available in the docket established for
today’s action.

Il What Consideration Was Given to
Small Entities Under the Regulatory
Flexibility Act (RFA}, as Amended by
the Smaoll Business Regulatory
Enforcement Fairness Act of 1996
{SBREFA). 5 USC 801 et. seq.?

The RFA generally requires an agency
t¢ prepare & regulatory flexibility
anatysis of any rule subject to notice
and comment rulemaking requirements
under the Administrative Procedure Act
or any other statute, unless the agency
certifies that the rule will not havea
significant econumic unpact on a
substantinl ntumber of small entities.
Small entities include small businesses,
small orgunizations. and small
governmental jurisdictions. For
purposes ol assessing the impacts of
today’s tinal rule on small entities, a
small entity is defined either by the
number of employees or by the annual
dollar amount of sales/revenues. The
level at which an entity is considered
small is determined for each NAICS
code by the Small Business
Administration {SBA).

The Agency has examined the
patential effects today's final rule may
haver on small entities, as required by
the RFA/SBREFA. We have determined
that this uction wiil not have a
significant economic impact on a
subistuntial number of small entities.
This is evidenced by the fact that the
smadl entity analvsis conducted in
support of the September 30. 1999 final
rule 27 eoncluded that significant
impacts would not occur on a
substantial number nf potentially
impacted small entities. Today’s action
resulis in marginally reduced cost

apprositsately 95 pereeut of te enissions from the
three sonrer categnries combined. we estimate that
niast benetits discnssmd in the 1999 Assessment are
retained,

Sewmivolatile metals are comprised of lead and
cadmiun, Lisul exposure above certain levels has
Dessty ke to childlood 1Q reductions and high
binod pressure in adults. Potential benefits from
reticed leul exposurs were discussed but not
monetized ia the Addendwun. Because
approxuttately 70 percent of total sentivolatile
wetals reductions (from alf three source categories]
were from incinerators, we estimate the
semivolatile standard in today’s Interim Standards
Rule mi correlats to marginatly reduced lead
benetits fur children and/or adults.

2 (18, EPA. Difice of Solid Waste. Assessntent of
the Potential Costs, Bengfits. & Other fnpacts of the
Heazardoas Woste Combustion MACT Standards:
Fined Bule. Tule 10560 Appendix G.
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impacts, as measured from the
September 30, 1999 findings. As such,
it is logical to presume that impacts to
small entities subject to rule
requirements may be equivalent to the
final rule impacts, or marginally
reduced. After considering the
economic impacts of today’s final rule
on small entities, [ certify that this
action will not have a significant
economic impact on a substantial
number of small entities.

IV. Was the Unfunded Mandates Reform
Act Considered in This Final Rule?

Executive Order 12875, “Enhancing
the Intergovernmental Partnership™
(October 26, 1993), calls on federal
agencies to provide a statement
supporting the need to issue any
regulation containing an unfanded
federal mandate and describing prior
consultation with representatives of
atfected state. local, and tribal
governments, Signed into law on March
22,1995, the Unfunded Mandates
Retorm Act {UMRA) supersedes
Executive Order 12875, reiterating the
previously established directives while
also impaosing additional requirements
for federal agencies issuing any
regulation containing an unfunded
marndate.

Title I of the Unfunded Mandates
Ruform Act of 1995 (UMRA), Public
Luw 104—4. estublishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local,
and tribal governments and the private
sector. Under section 202 of the UMRA,
EPA generally must prepare o written
stutemnent. including a cost-benefit
analysis. for proposed and final rules
with “Federal mandates™ that may
result in expenditures to State, local,
and tribal gnvernments, in the aggregate,
or to the private sector, of $100 million
or mmore in any single vear. Betore
promulgating an EPA rule for which a
written statermnent is needed. section 203
of the UMRA generully requires EPA to
identity and consider a reasonable
number of regulatory alternatives and
adopt the least costly. most cast-
effective or least burdensume alteenative
that achieves the objectives nf the rule.
The provisions of section 205 do not
apply when they are inconsistent with
applicable law. Moreover, section 205
allnws EPA to adopt an alternative other
than the least costly. most cost-effective
or least burdensome alternative if the
Administrator publishes with the final
rule an explanation why that alternative
was not adopted.

Before EPA westablishes any regulatory
requirements that may significantly or
uniquely affect small governments.
including tribal governments, it must

have develnped under section 203 of the
UMRA a small government agency plan.
The plan must provide for notifying
potentially affected small governments,
enabling officials of affected small
governments to have meaningful and
timely input in the development of EPA
regulatory proposals with significant
Federal intergovernmental mandates,
and informing, educating, and advising
small governments on compliance with
the regulatory requirements.

Today’s final action is not subject to
the relevant requirements of UMRA.
This rule will not result in 3100 million
or more in expenditures. Applying the
pre final rule baseline, total social costs
fur today's final action are estimated to
range from $47 million to $60 million
per vear. Furthermore, today's rule is
not subject to the requirements of
section 203 of UMRA. Section 203
requires agencies to develop a small
covernment Agency plan before
establishing any cegulatory
requirements that mayv significantly or
uniguely affect small governments,
including tribal governments. We have
determined that this rule will not
significuntly or uniquely attect small
guvernments,

V. Were Equity Issves and Children's
Health Considered in This Finel Rule?

By upplicable executive order, we are
recuired to consider the impacts of
today’s rule with regard to
environmental justice and children's
Liealth,

(1) Executive Order 13045: ' Protection
of Childeen From Environmental Health
Risks and Safety Risks™

“Protection of Children from
Environmental Hualth Risks and Salety
Risks™ (62 FR 19883, April 23, 1997}
applies to any rule that: (1) is
determined to be “economically
significant™ as defined under Executive
Order 12866; and {2) concerns an
environmental health or satety cisk that
EPA has reason to believe may have a
disproportinnate etfect on children. i
the regulatory action meets both eriteria.
the Agency must evaluate the
environmental health or safety etfects of
the planned rule on children. and
axplain why the planned regulation is
preferable to other potentiatly effective
and reasenably teasible alternatives
considered by the Agency. Today’s final
rule is not subject to the Executive
Qrder (EO) because it is not
economically significant, as defined by
EQ 12466.

(2) Executive Order 12898
Environmental Justice

Executive Order 12898, “Federal
Actions to Address Environmental
Justice in Minority Populations and
Low-Income Population” (February 11,
1994}, is designed to address the
environmental and human health
conditions of minority and low-income
populations. EPA is committed to
addressing environmental justice
concerns and has assumed a leadership
role in environmental justice initiatives
tn enhance environmental quality for all
citizens of the United States. The
Agency's goals are to ensure that no
segment ol the populatinn, regardless of
race, color, national origin, income, or
net worth bears disproportionately high
and adverse human health and
environmental impacts as a result of
EPA's policies, programs, and activities.
[n respomse to Executive Order 12898,
and to concerns voiced by many groups
outside the Agency, EPA’s Office of
Solid Waste and Emergency Response
{OSWER) formed an Environmental
Justice Tusk Force to analyze the array
of environmaental justice issues specific
ti waste programs and to develop an
overall strategy to identify and address
these issues (OSWER Directive No.
9200.3-17}. We have no data indicating
that today's final action would result in
dispropaortionately negative impacts on
minority ar low income communities,

VI What Consideration Was Given to
Trili! Governments in This Final Rule?

Exuecutive Order 13175, entitled
“Consultatien and Coordination with
Indian Tribal Governments™ (65 FR
67249, November 6. 2000), requires EPA
to develop an uccountable process to
ensure "meaningtul and timely input by
tribal ofticials in the dovelopment of
regulatury policies that have tribal
implicutions,” “Pulicies that have tribal
implications™ is defined in the
Exvcutive Order to include regulations
that have “substantial direct effects on
one or more fndian tribes, on the
relationship between the Federal
governnient and the Indian tribes, or on
the distribution of power and
responsibilities between the Federal
government and Indian tribes.”

Today's final rule does not have tribal
implications. [t will not have substantial
direct affects on tribal governments, on
the relationship between the Federal
government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
government and Indian tribes, as
specified in the Order. Today's rule will
not significantly or uniquely affect the
communities of Indian tribal
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governments, nor impose substantial
direct compliance costs on them.

VII, Were Federalism Impfications
Considered in Today's Final Rule?

Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999), requires EPA to develop an
accountable process to ensure
“meaningful and timely input by State
and local officials in the development of
regulatory policies that have federalism
implications.” "“Policies that have
federalism implications” are defined in
the Executive Order to include
regulations that have “substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.”

Today's final rule does not have
federalism implicatinns. It will not have
substantial direct effects on the States.
on the relationship between the national
government and the States. or on the
distribution of powur and
responsibilities among the various
levels of government, as spucified in the
Order. Thus, Executive Order 13132
does not apply to this rule.

VI Were Energy Impacts Considered?

Executive Order 13211, "Actions
Concerning Regulations That Atfect
Energy Supply, Distribution, or Uge”
{(May 18, 2001), addresses the need for
regulatory actions to more fully consider
the potential energy impacts of the
proposed rule and resulting actions.
Under the Order. agencies ate required
to prepare a Statement of Energy Effects
when a regulatory action may have
significant adverse etfects on energy
supply. distribution. or use. including
impacts on price and foreign supplies.
Additionally. the requirements obligate
ageticies to consider reasonable
alternatives to regulatory actions with
adverse atfects and the impacts the
alternatives might have upon energy
supply, distribution. or use,

Today's final rule is not likely to have
anv significant adverse impact on
factors atfecting the national energy
supply. We believe that Executive Order
13211 is not relevant to this action.

IX. Puperwork Reduction Act

We have prepuared an Information
Collection Request (ICR) document (ICR
No. 1773.08] listing the information
collection requirements of this final
rule, and have submitted it for approval
to the Office of Management and Budgat
{OMB) under the provisions of the
Paperwork Reduction Act, 44 U.S.C.
3501 et seq. OMB has assigned a control
number 2050-0171 for this [CR. A copy

of this [CR may be obtained from Sandy
Farmer, OPIA Regulatory Information
Division, U.S. Environmental Protection
Agency (2137), 1200 Pennsylvania
Avenue, NW., Washington DC 20460, or
by calling (202) 2602740,

The public burden associated with
this final rule {which is under the Clean
Air Act) is projected to alfect
approximately 171 HWC units and is
estimated to average 4.3 hours per
respondent annually. The reporting and
recordkeeping cost burden is estimated
to average $252 per respondent
annually. Burden means total time,
affort, or financial resources expended
by persons to generate, maintain, retain,
disclose, or provide information ta or
for a Federal agency. That includes the
time needed to review instructions;
develop, acquire, install, and utilize
technology and systems for the purposes
of collecting, validating, and verifying
infurmation, processing and
maintaining information. and disclosing
and providing information; adjust the
existing ways to comply with any
previously applicuble insteuctions and
requiremnents: train personnel to be able
te respond to a collection of
information; search data sources;
complete and review the collection of
information; and transmit or otherwise
disclose the information.

X. National Technology Transfer and
Advancenent Act of 1945

Section 12(d) ef the Nutional
Technology Transfer and Advancemoent
Act 0t 1995 ("NTTAA"), Public Law No.
104—111, section 12(d} {15 U.5.C. 272
note) directs EPA to use voluntury
consensus stundards in its regulatory
activities unless to do so would be
inconsistent with applicabie law ar
otherwise impractical. Voluntary
consensus standards are technical
standards (e.g.. materials specifications,
test methods, sampling procedures, and
business practices) that are developed or
adopted by voluntary consensus
standards bodies. The NTTAA directs
EPA to provide Cangress. through OMB.
explunations when the Agency decides
not to use available and applicable
voluntary consensus standards.

This final rule does not reguire the
implementation of new techaical
standards: thus. the reguitements of
section 12 (d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) do not
apply.

XI. Is Today's Rule Subject to
Congressionul Review?

The Congressivnal Review Adt, 6
U.S.C. 801 &t seq., as added by the Snuall
Business Regulatory Enforcement

Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
suhmit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. Section 808 allows
the issuing agency to make a rule
effective sooner than otherwise
provided by the CRA if the agency
makes a good cause finding that notice
and public procedure is impracticable,
unnecessary or contrary to the public
interest, This determination must be
supported by a brief statement. 5 U.S.C.
808(2). As stated previously, EPA has
made such a good cause finding,
including the reasons therefore, and
established an effective date of February
13, 2002, EPA will submit a report
containing this rule and other required
information to the U.S. Senate, the U.S.
House of Representatives, and the
Comptroller General of the United
States prios tu publication of the rule in
the Federal Register. This action is not
a “major rule” as defined by 5 U.S.C.
804{2).

Part Four—What Are the State
Authorization and Delegation
Implications?

I. What Is the Authority for the Interim
Standuards Rule?

This rule revises the promulgated
standurds focated at 40 CFR part 63,
subpart EEE. As in the September 30,
1999 Final HWC NESHAP. we
encotrage State, Local, and Tribal (S/L/
T) ugencies to apply for delegation
under CAA section 112, Additionally,
this rule adds a new section (40 CFR
270.235) ta the RCRA regulations to
provide options for minimizing
hazardous waste combustion emissions
during startup, shutdown, and
malfunction events.

II. How Is This Bule Delegated Under
the CAA?

Saction 112(1) of the CAA altows us
to delegate authority to S/L/T programs
t implement and soforce emission
standards for pollutants subject to
section 112 regulations. Thus, a S/L/T
ageney that receives 112(1) delegation
can implement and enforce the revised
emission standards and other revisions
bueing made tuday. A S/L/T agency also
can implement the revisions for Title V
major sources (40 CFR 70.2) via their
Title V authority because it is
independent of their delegation status.
By having an approved Title V program,
the S/L/T agency has demonstrated that
it has the legal autherity, resources, and
pxpertise to implement and enforce
stancards for section 112 pollutants.
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As before, we encourage S/L/T
agencies to apply for and receive 112(1)
delegation for this rule. The key
advantages afforded to $/L/T agencies
who receive delegation are that they
become the primary enforcement
authority and can exercise delegable
provision authorities. Additionally, it
ensures clear and consistent
requirements for atfected sources and
regulators. For example, a source need
only report compliance assurance
monitoring to its primary enforcement
authority.

" State, Local, and Tribal agencies still
have the ability to choose which
delegation options to use when applying
for delegation of Federal authorities for
this rule. The 112(l} delegation process
begins when the S/L/T agency applies
for delegation of a section 112 rule
without changes (straight delegation), by
rule adjustment, substitution of
requiremnents, state program approval
(SPA), ur equivalency by permit
(EBP).27 Alsu, the partial approval
option is available for any S/L/T who
cannot or chooses not to tuke full
delegation of an entive standurd. The
drawback to this option is that it can
create inconsistent requirements since
the S/L/T agency will enforce portions
of the standard, while we will enforce
the remaining portions.

This rule will bu effective upon
promulgation. As with the Phase [
NESHAP. a S/L/T ugency will noed to
incorpurate the Federal standards and
provisions of this rule into a najor
source's new, renewed, or revised Title
V permit regardless of whether it has
received delegation. However, by
receiving delegation of 112(1). o §/L/T
agency can approve minor changes to
Federal NESHAP. Fur instance. it can
substitute an emission limitation that is
maore stringent than o Federal standard.

In light of the benefits aftorded to a S/
L/T agency if it receives 112(])
delegation, we recognize that the
process of applving for and receiving
delegation can be a lengthy one. This
muy be especially true for those
agencies that do nut have established
agreements in place to receive automatic
delegation of unchanged standards.
There are agencies who choose to utilize
the delegation options provided under
112(1). which are not as straightforward
as the unchanged stundards. In these
cases, the review period required when
applying for one of the delegation

*7 Refer to Hazardous Ale Pollutants:
Antendments o e Approval of State Progears and
Belegation af Federal Anthorities: Final Rule at 65
FR 55810 or the CAA Delegation tor the HIVC
NESHAP faet shiset at nww.epa.sor/epanswer/
hogwaste/combust/toatiit/coverpage hha tor
further information un lelegation procedures,

uptions combined with a state's
legislative proceedings, are factors that
can prolong the delegation process.
Therefore, we encuurage the S/L/T
agency to do what makes sense given
circumstances relevant to timing issues
and resource needs.

Iff, How Would States Become
Authorized Under RCRA?

Under section 3006 of RCRA, we may
authorize qualified States to administer
the RCRA hazardous waste program
within the State. A State may receive
authorization by following the approval
process described under part 271, See
40 CFR part 271 for the overall
standards and requirements for
authorization. Following authorization,
the State requirements authorized by us
apply in lieu of equivalent Federal
requirements and hecome Federally
enforceable as requirements of RCRA,
We maintain independent authority to
bring enforcement actions under RCRA
sections 3007, 3008, 3013, and 7003.
Autharized States alsu have
independent authority to bring
unforcement actions under Stat: law.

Authorized States are required to
madify their programs when we
promulgate Federal requirements that
are mwre stringent or broader in scope
than existing Federal requirements.
RCRA section 3009 allows States to
impose standards more stringeat than
those in the Federal program. See also
§ 271.1{3). Thervefore, authorized States
are nat required to adupt Federal
regulations, both HSWA ¢ and non-
HSWA, that are considered less
stringent than the existing requirements.
The requirements in todav’s amendment
are considered to be neither more nor
lews stringent than the current emission
regulations becanse thay provide
equivalent protection. Thus, States are
not required to adopt today's
amendments to maintain an equivalent
program. although we stronglv
encourage them to do so.

Today’s amendment in 40 CFR
270.235 is promulgated under hboth
HSWA und non-HSWA statutory
authority, depending on the waste
management unit to which the
standards apply. The authority to apply
the provisions of 40 CFR 270,235 to
cement and lightweight aggregate kilns
is under RCRA 3004(g), which is a
provision added by HSWA. Thersfore,
the Agency is acding this rule to Table
11in §271.1(j), which identifies the
Federal program requirements that are
promulgated pursuant toa HSWA. Ifa
State is not authoerized to implement the

FHSWA relers to the Hazanlons and Solid Waste
Anendineuts of [984.

RCRA program for these units, EPA will
implement today’s amendments. If a
State has such authorization, today's
amendments will not become effective
under RCRA until States adopt and
become authorized for the revisions.
The authority to apply the provisions of
40 CFR 270.235 to incinerators is under
section 3004(a) of RCRA, a non-HSWA
provision. Therefors, today’s
amendments as they apply to
incinerators will not become effective
under RCRA until States adopt and
become authorized for the revisions.

List of Subjects
400 CFR Part 63

Environmental protection, Air
pollution coatrol, Hazardous
substances, Incorporation by reference,
Reporting and recordkeeping
requirements.

40 CFR Part 264

Environmental protection, Air
potlution control, Hazardous waste,
[nsurance. Packaging and containers,
Reporting and recordkeeping
requirements, Security measures, Surety
bunds.

40 CFR Purt 265

Environmental protection, Air
pellution control, Hazardous waste,
[nsurunce, Packaging and containers,
Reporting and recordkesping
requirements.

40 CFR Purt 266

Cavironmental protecticn. Energy,
Hazardous waste. Recyeling, Reporting
and recordkeeping requirements.

40 CFR Part 270

Environmental protection.
Administrative practice and procedure,
Confidenctial business information,
Hazardous materials transportation,
Huzardous waste, Reporting and
recordkeeping requirements.

40 CFR Purt 271

Administrative practice and
procedure, Hazardous materials
transportation, Hazardous waste,
Intergovernmental relations, Reporting
and recordkeeping requirements.

Dated: February 7, 2002,
Christine Todd Whitman,
Administrator.

For the reasons set out in the
preambte, title 40. chapter I, of the Code
ot Federal Regulations is amended as
tollows:
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PART 63—NATIONAL EMISSIONS
STANDARDS FOR HAZARDOUS AIR
POLLUTANTS FOR SOURCE
CATEGORIES

1, The authority citation for part 63
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

2. Section 63.1203 is revised to read
as follows:

§63.1203 What are the standards for
hazardous waste incinerators?

(a) Emission limits for existing
sources. You must not discharge or
cause combustion gases to be emitted
into the atmosphere that contain:

(1) For dioxins and furans:

(i) Emissions in excess of 0.20 ng
TEQ/dscm corrected to 7 percent
oxygen; or

{ii) Emissions in excess of 0.40 ng
TEQ/dsem corrected to 7 percent
nxygen provided that the combustion
uas temperature at the inlet to the initial
particulate matter control device is
400°F or lower based on the average of
the tost run average temperatures. {For
purpuses of compliance, operation ofa
wet particulate controf device is
presumed to meet the 400 °F or lower
requirementy

(2) Mercury in exress of 130 pg/dsem
corrected to 7 percent oxvgen;

(3] Lead and cadmium in excess of
240 pg/dsem. combined emissions,
vorrected to 7 percent oxyvgen:

(4} Arsenic, bervllium, and chromium
in excess of 97 pg/dsem. combined
emissions, corrected to 7 percent
oxXvaun;

(3) For carbon monoxide wnd
hyvdrocarbons. either:

{i} Curbon monnxide in excess of 100
parts per million by volume, over an
hourly rolling average (monitored
continuously with a cuntinuous
emissions monitoring system). dry basis
and corrected to 7 percent oxygen. I
you elect to comply with this carbon
monaoxide standard rather than the
hvdrogarbon standard under paragraph
(a)(5)(ii) of this section, vou must also
document that. during the destruction
and removal etficiency [DRE) test runs
or their equivalent as provided by
§63.1206(b){7). hvdrocarbons do not
exceed 10 parts per millien by volume
during those runs. over an hourly
rolling average (monitored continuously
with a continuecus emissions monitoring
system]. dry basis, corrected to 7
puercent oxygen, and reported as
propane; or

(i1} Hydrocarbons in excess of 10 parts
per million by volume, over an hourly
colling average {monitored continuously
with a continuous emissions monitoring
svstem), dry basis, corrected to 7

percent oxygen, and reported as
ropane;

(6} Hydrochloric acid and chlorine gas
in excess of 77 parts per million by
volume, combined emissions, expressed
as hydrochloric acid equivalents, dry
basis and corrected to 7 percent oxygen;
and

(7) Particulate matter in excess of 34
mg/dscm corrected to 7 percent oxygen.

(b) Emission limils for new sources.
You must not discharge or cause
comhustion gases to be emitted into the
atmosphere that contain:

{1) Dioxins and furans in excess of
0.20 ng TEQ/dscm, corrected to 7
prreent oxygen;

(2} Mercury in excess of 45 ug/dsem
corrected to 7 percent oxygen;

(3) Lead and cadmium in excess of
120 pg/dscm, combined emissions,
corrected to 7 percent oxygen;

{4) Arsenic, Eeryllium. and chromium
in excess of 97 pg/dscm. combined
emissions, corrected to 7 percent
oxvgen;

{5} For carbon munoxide and
hydrocarbons, either:

{i) Carbon monoxide in excess of 100
parts per mitlion by volume. sver an
houriy rolling average (monitored
continuously with a continuous
amissions monitoring svstem). dry basis
and corrected to 7 percent oxvgen.
vou elect to comply with this carbon
snunoxide standard rather than the
hvidrocarbon standarel vnder paragraph
(1051 of this section. vou must also
docwment that. during the destruction
and removal efficiency (DRE) test runs
ar their equivalent as provided by
§ 5:3.1206(b)(7). hyvdrocarbons do not
exceed 10 parts per million by volunie
during those runs, nver an hourly
rolling average (monitorsd continuously
with a continuous emissions monitoring
system}, dry basis. corrected to 7
percent oxygen, and reported as
propang; or

{it) Hydrocarbons in excess of 10 parts
per mithion by volume, over an hourly
rolling average {monitored continuously
with a continueus eniissions monitoring
svstem). dry basis. corrected ta 7
pereent oxygen. and reported as
propane:

(6) Hydrochloric acid and chlorine gas
in excess af 21 parts per million by
volume. combined emissions, expressed
as hydrochloric acid equivalents. dry
basis and corrected to 7 percent oxvgen,
and

(7) Particulate matter in excess of 34
mg/dscm corrected to 7 percent axygen.

(¢} Destruction und removal efficiency
{DRE) stundurd. (1) 99.99% DRE. Except
as provided in paragraph (c)(2) of this
section. you must achieve a destruction
and removal etficiency (DRE) of 99.99%,

for each principle organic hazardous

constituent (POHC) designated under

paragraph (c){3) of this section. You
must caleulate DRE for each POHC from
the following equation:

DRE = [‘1 - (“"vuul / ‘Nin]] x 100%

Where:

Wi, = mass feedrate of one principal
organic hazardous constituent
(POHC) in a waste feedstream; and

W, = mass emission rate of the same
POHC. present in exhaust emissions
priur to release to the atmosphere.

(2) yu,.9949% DRE. If you burn the
dioxin-listed hazardous wastes F020,
Fuz1, Fo22. F023, FO26. or FO27 (see
§ 261.31 of this chapter), you must
achieve a destruction and removal
efficiency (DRE) of 99.9999% for each
principle organic hazardous constituent
{POHC) that you designate under
paragraph (c}(3} of this section. You
must demonstrate this DRE performance
on POHCs that are more difficult to
incinerate than tetra-, penta-, and
hexachlorodibenzn-p-dioxins and
dibenzoturans. You must use the
equation in paragraph (e)(1) of this
section to cileulate DRE for each POHC.
In additinn. vou must notify the
Administrator of your intentto
incinerate hazardous wastes F020, Fo21,
Fozz2. Fo23. FO26. or FO27.

(3) Principal organic huzardous
constituents [POHCs). (1) You must treat
the Principal Organic Hazardous
Constituents (POHCs) in the waste feed
that you specity under paragraph
(¢:)033(ii) uf this sectino to the extent
required by paragraphs [c)(1) and (c}(2)
nf this section.

{ii) You must specity nne or more
POHCs from the list of hazardous air
pollutants established by 42 U.S.C.
7412(b)(1), excluding caprolactam (CAS
nwmber 105602) as pl‘uvidud by §63.60.
tor each waste to be burned. You must
base this specitication on the degree of
difficulty of incineration of the organic
constituents in the waste and on their
eoncentration or mass in the waste feed,
eonsidering the results of waste analyses
nr other data and information.

() Significunt figures. The emission
limits provided by paragraphs (a) and
[h) of this section are presented with
two significunt figures, Although you
niust peetorm intermediate calculations
using at least three signiticant figures,
you may round the resultant emission
levels to two significant figures to
document compliance.

1. Section 63.1204 is revised to read
us follows:

§63.1204 What are the standards for

hazardous waste burning cement kilns?

{a) Enrission limits for existing
sources. You must not discharge or
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cause combustion gases to be emitted
into the atmosphere that contain:

(1) For dioxins and furans:

(i} Emissions in excess of 0.20 ng
TEQ/dscm corrected to 7 percent
oxXygen; or

[}i/i] Emissions in excess of 0.40 ng
TEQ/dscm corrected to 7 percent
oxygen provided that the combustion
gas temperature at the inlet to the initial
dry particulate matter control device is
400°F or lower based on the average of
the test run average temperatures;

(2) Mercury in excess of 120 pg/dscm
corrected to 7 percent oxygen;

{3) Lead and cadmium in excess of
330 pg/dscm, combined emissions,
corrected to 7 percent oxygen;

(4) Arsenic, Eeryllium. and chromium
in excess of 56 pg/dscm, combined
emissions, corrected to 7 percent
oxygen;

(5) Carbon monoxide and
hydrocarbons. (i) For kilns equipped
with a by-pass duct or midkiln gas
sampling system, either:

{A) Carbon monoxide in the by-pass
duct or mid-kiln gas sampiing system in
excess of 100 parts per million by
volume, over an hourly rolling average
(monitored continuously with a
continuous emissions monitoring
svstem). dry basis and corrected to 7
purcent oxyvgen. If vou elect th comply
with this carbnn monoxide standard
rathar than the hydrocarben standard
under paragraph (a)(5)(iYB) of this
section, ynu must also document that,
during the destruction and remaoval
efficiency (DRE) test runs or their
equivalent as provicded by
§ 63.1206(b)(7). hydrocarbons in the by-
pass duct or mid-kiln gas sampling
svatem do not exceed 10 parts per
million by volume during those runs,
over an hourly rolling average
(manitored continuously with a
continuous emissions monitoring
system), dry basis, corrected to 7
percent axygen, and reported as
propans; or

(B) Hydrocarbons in the by-pass duct
or midkiln gas sampling system in
excess of 10 parts per million by
volume, over an hourly rolling average
(monitored continucusly with a
continuous emissions monitoring
system}, dry basis, corrected to 7
petrcent oxygen, and reported as
propane;

{ii) For kilns not equipped with a by-
pass duct or midkiln gas sampling
system, either:

(A) Hydrocarbons in the main stack in
exaess of 20 parts per million by
volume, over an hourly rolling average
(monitored continuously with a
continunus emissions monitoring
system). dry basis, carrected to 7

percent oxygen, and reported as
propane; or

{B) Carbun monoxide in the main
stack in excess of 100 parts per million
hy volume, over an hourly rolling
average (monitored cantinuously with a
continuous emissions monitoring
system), dry basis and corrected to 7
percent oxygen. If you elect to comply
with this carbon monoxide standard
rather than the hydrocarbon standard
under paragraph (a)}{5)(ii{(A) of this
section, you atso must document that,
during the destruction and removal
efficiency (DRE) test runs or their
equivalent as provided by
§63.1206(b)(7), hvdrocarbons in the
muain stack do not exceed 20 parts per
million by volume during thase runs,
over an hourly rolling average
{monitored continuously with a
continuous emissions monitoring
system), dry basis, corrected to 7
percent nxygen, and reported as
[)l'l]pi.“'l&}.

(6) Hydrochloric acid and chlorine gas
in excess of 130 parts per million by
valume. combined emissions, expressed
s hvdrochloric acid equivalents, drv
basis. corrected to 7 percent oxvaen; and

(7) Particulate mutter in exeess of 0,15
kg/Myg dry fevd and opacity greater than
20) percent.

(i) You must use suitable methnds to
deteroine the kiln raw material
foedrate,

(ii) Bxuept as provided in paragraph
(a){7}(iii) of this section, vou must
aompute the particulate matter emission
rate., E. from the follewing equation:
E=(C.xQu)/P
Where:
£ = emission rate of particulate matter,

ku/My of kiln raw material feed:
€l = concenteation of particulate matter,
kg/dseny;

Q. = volumetric Howrate of eftfluent gas.

dsem/hr; and

P = totul kiln raw material feed (dry
basis). Mg/hr.

{iii) If you vperate a preheater or
preheater/precalciner kiln with dual
stacks. vou must test simultaneously
and compute the combined particulate
matter emission rate, E.. from the
tollowing equation:

Ee=(Cux Qi + G x Q) 7 P

Where:

E. = the combined emission rate of
particulate matter from the kiln and
bypass stuck, ka/Mg of kiln raw
material fead;

Cu = concentration of particulate matter
in the kiln eftluent, kg/dsem;

Qi = volumetric flowrate of kiln
etfluent gas, dscmi/hr;

Cu» = concentration of particulate matter
in the bypass stack effluent, kg/
dsem:

Quan = volumetric flowrate of bypass
stack effluent gas, dscm/hr; and

P = tatal kiln raw material feed {dry
basis), Mg/hr.

(b) Emission limits for new sources.
You must not discharge or cause
combustion gases to be emitted into the
atmosphere that contain:

(1) For dioxins and furans:

(i) Emissions in excess of 0.20 ng
TEQ/dsem corcected to 7 percent
OXYHCR; OF

{ii] Emissions in excess of 0.40 ng
TEQ/dscm corrected to 7 percent
oxygen provided that the combustion
gas temperature at the inlet to the initial
dry particulate matter control device is
400 °F or lower based on the average of
the test run average temperatures;

{2) Mercury in excess of 120 pg/dscm
corrected to 7 percent oxygen;

(3) Lead and cadmium in excess of
180 pe/dscm. combined emissions,
eorrected to 7 percent oxygen:

(4) Arsenic, beryHium, and chromium
i excess of 54 pu/dsem, combined
emissions, corrected to 7 percent
axvgen;

(5) Curbnn monoxide und
Ivdrocurbans. (1) For kilns equipped
with a by-pass duct or midkiln gas
simpling system, carbon monoxide and
hydrocarbons emissions are limited in
hoth the bypass duct or midkiln gas
sampling system and the main stack as
tesllows:

(A] Emissions in the hy-pass or
midkiln gas sampling svstem are limited
to mither:

{ 1) Carbon monoxide in excess of 100
pirts por million by volume, nver an
hourly rolling average (monitored
vontinuously with a continuous
emissinns monitoring system). dry basis
and corrected to 7 percent axygen. If
you elect to comply with this carbon
monoxide standard rather than the
hydrocarbon standard under paragraph
(L)(BNIIAN2) of this section, you also
must document that, during the
destruction and removal efficiency
{(DRE] test runs or their equivalent as
provided hy § 63.1206{b){7),
hydrociarbons do not exceed 10 parts per
million by volume during those runs,
nver an hourly rolling average
(monitored continuously with a
continuous emissions monitoring
system), dry basis, corrected to 7
percent oxygen, and reported as
prupunu; [$20

(2) Hydrocarbons in the by-pass duct
or midkiln gas sampling system in
excess of 10 parts per million by
volume. over an hourly rolling average
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{monitored continuously with a
continuous emissions monitoring
system), dry basis, corrected to 7
percent oxygen, and reported as
propane; and ’

(B) Hydrocarbons in the main stack
are limited, if construction of the kiln
commenced after April 19, 1996 ata
plant site where a cement kiln (whether
burning hazardous waste or not) did not
previously exist, to 50 parts per million
by volume, over a 30-day block average
(monitored eontinuously with a
continuous monitoring system}, dry
basis, corrected to 7 percent oxygen, and
reported as propane,

(ii} For kilns not equipped with a by-
pass duct or midkiln gas sampling
system, hydrocarbons and carbon
monoxide are limited in the main stack
to either:

{A) Hydrocarbons not exceeding 20
parts per million by volume, over an
hourly relling average {monitored
continuously with a continuous
emissions monitoring system), dry basis,
corrected to 7 percent oxvgen, and
reported as Erop:mu; or

(B)(1) Carbun monoxide nnt exceeding
100 parts per million by volume, over
an hourly roliing average (monitured
continuously with a continuous
emissinns monitoring svstem). dry basis.
corrvected to 7 peroent nxvgen; and

(2) Hydrocarbons not exceeding 20
parts per million by volume, over an
hourty rolling average (monitored
continunusly with a continuous
monitoring system), dry basis, corrected
to 7 percent oxvgen. and reported us
propant at any time during the
dustruction and removal etticiency
(DRE} test runs ur their equivalent as
provided by §63.1206(b)(7); und

{3) If construction of the kiln
commenced after April 19, 1996 at a
plant site where a cement kiln (whether
burning hazardous waste or not) did not
previously exist, hydrocarbons are
[imited to 50 parts per millien by
volume, over a 30-day block average
(monitored continuousty with a
continuous monitoring svstem), dry
busis, corrected to 7 percent oxygen. and
reparted as propane.

(8) Hydrochloric acid and chlorine gas
in excess of 86 parts per million.
combined emissions, expressed as
hvdrochloric acid equivalents. dry basis
and vorrected to 7 percent oxygen; and

(7) Particulate matter in excess of 0.15
kg/Mg dry Feed and opacity greater than
2() percent.

(i) You must use suitahle methods to
dotermine the kiln raw material
feedrats,

(ii} Except as provided in paragraph
(1)(7)(ii1) of this sectinn. you must
compute the particulate matter emission

rate. E, from the equation specified in

paragraph (a}{7}{ii) of this section.

(iii) If you operate a preheater or
preheater/precalciner kiln with dual
stacks, vou must test simultaneously
and compute the combined particuiate
matter emission rate, E., from the
equation specified in paragraph
(a)(7)(iil) of this section.

(c) Destruction and removal efficiency
(DRE) standard. (1) 99.99% DRE. Except
as provided in paragraph {c)(2) of this
section, you must achieve a destruction
and removal efficiency (DRE) of 99.99%
for each principle organic hazardous
constituent (POHC) designated under
paragraph (¢)(3) of this section. You
must caleulate DRE for each POHC from
the tollowing equation:

DRE = {1 = (Wou / Winll x 100%

Where:

W, = niass teedrate of one principal
urganic hazardous constituent
{POHC) in a waste feedstream; and

W, = mass emission rate of the same
POHC present in exhaust emissions
prior to release to the atmosphere.

(2) 49.4999% DRE. If you burn the
dioxin-listed hazardous wastes F020,
Foz1, F22, FO23. FO26, or FO27 (see
$261.31 of this chapter). you must
achivve a destruction and removal
efficiency (DRE) of 89.9999% for each
principle orsanic hazardous constituent
(POHC) that vou designate under
paragraph [¢)(3) of this section. You
must demonstrate this DRE performance
on POHCSs that are more difficult to
incinerate than tetea-, penta-, and
hexachlorodibenza-p-divxins aad
dibenzofurans. You must use the
equation in paragraph (c](1) of this
section to caleutate DRE fur each POHC.
In addition. vou must notity the
Administrator of vour intent to
incinerate hazardoeus wastes FO20, F021.
Foz2, F023, FO26. or FO27.

(3) Principal organic huzardous
constituents (POHCs), (1) You must treat
the Principal Organic Hazardous
Constituents (POHCs) in the waste teed
that you specity under paragraph
{c)(3)ii) nf this section to the extent
required by paragraphs {c){1} and (c){2)
of this section,

{ii) You must specify one ur more
POHCs from the list of hazardows air
pollitants established by 42 U.S.C.
7412(b}1). excluding caprolactam (CAS
number 105602) as provided by §63.60,
for sach waste ta be hurned. You must
ase this specitication on the degree of
difficulty of incineration of the erganic
constituents in the waste and on their
concentration or mass in the waste feed,
considering the results of waste analyses
or uther data and information.

{d) Cemment kilns with in-line kiln raw
mills. (1) General. (i} You must conduct
performance testing when the raw mill
is on-line and when the mill is off-line
to demonstrate compliance with the
eniission standards, and you must
establish separate operating parameter
limits under § 63.1209 for each mode of
operation, except as provided by
paragraph {d){1){iv) of this section.

(ii) You must document in the
operating record each time you change
fron: one mode of operation to the
alternate mode and begin complying
with the operating parameter limits for
that alternate mode of operation.

(iii) You must establish rolling
averages for the operating parameter
limits anew (i.e., without considering
previous recardings} when you begin
complying with the operating limits for
the alternate mode of operation.

{iv) If your in-line kiln raw mill has
dual stacks, vou may assume that the
dinxin/furan emission levels in the by-
pass stack and the operating parameter
timits determined during performance
testing of the by-pass stack when the
raw mill is oft-line are the same as when
the mill is on-line.

(2} Emissions averuging. You may
comply with the mercury, semivolatile
metal, low volatile metal, and
hydrachloric acid/chlorine gas emission
standurds on a time-weighted average
basis under the following procedures:

(1) Avernging methodology. Yuu must
caleutate the time-weighted average
emission concentration with the
following wquation:

Cmt;nl = :Cnllllvutl X [Tmlll—ull /{Tmill-ull +
Tuull-un ”} + {Cllllll-l'll x (Tmill-nn
/(Tllli”ﬂln + TIIII”-HI\))}

Where:

Conar = time-weighted average
cencentration of a regulated
constitusnt considering both raw
mill on time and oft time;

Conton = average performance test
concentration of regulated
constituent with the raw mill off-
line;

Coniion = average performance test
concentration of regulated
constituent with the raw mill on-
line;

Toen = time when kiln gases are not
routed through the raw mill; and

Toiion = time when kiln gases are
routed through the raw mill.

(ii) Compliance. (A) If you use this
emission averaging provision, you must
docwment in the operating record
compliance with the emission standards
on an annual basis by using the
equation provided by paragraph (d}(2) of
this section.

(B) Compliance is based on one-year
binek averages heginning on the day you
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submit the initial notification of
compliance.

(ii1) Notification. (A) If you elect to
document compliance with one or more
emission standards using this emission
averaging provision, you must notify the
Administrater in the initial
comprehensive performance test plan
submitted under §63.1207(g).

(B} You must include histarical raw
mill operation data in the performance
test plan to estimate future raw mill
down-time and document in the
performance test plan that estimated
emissions and estimated raw mill down-
time will not result in an exceedance of
an emission standard on an annual
basis.

{C) You must document in the
notification of compliance submitted
under § 63.1207(j} that an emission
standard will nnt be exceeded based on
the documented emissions from the
performance test and predicted raw mill
down-time,

() Preheater ar preheater/precalciner
kilns with dual stacks. {1) General. You
must conduct performuance testing on
#ach stack to demonstrate compliance
with the emission standards. and vou
must establish operuting parameter
limits under § 63.1209 for each stack.
except as provided by paragraph
() EHiv) of this sectinn for dioxin/furan
emissions testing and operating
purameter Hmits for the byv-pass stack of
in-line raw mills.

(2) Emissions averaging. You may
comply with the mercury, semivolatile
metal, low volatile metal. and
hydrochleric acid/chlnrine gas emission
standards specitied in this section on a
gas tflowrate-weighted average basis
under the following procedures:

(1) Averaging methadnlogr. You must
calculate the gas tinwrate-weighted
dverage emission concentration using
the following equation:

Clnl = {cm;nin X (Qmum /[Qnmm + Qh_\'p:ms]]}
+ {Chyp;ass X (th|m~~ / [Qlu;lul +
Q‘\_\’p:lsc])}

Where:

Con = gas flowrate-weighted average
concentration of the regulated
constituent;

Cinin = average performunce test
voncentration demonstrated in the
main stack;

Chypass = average performance test
concentration demonstrated in the
bypass stack;

Quuaia = volumetric flowrate of main
stack eftfluent gas; and

Quypase = volumetric flowrate of bypass
effluent gas.

(if) Compliance. (A) You must
demonstrate compliance with the
emission standard(s) using the emission

concentrations determined from the
performance tests and the equation

provided by paragraph (e)(1) of this
section; and

(B) You must develop operating
parameter limits for bypass stack and
main stack flowrates that ensure the
emission concentrations calculated with
the equation in paragraph (e){1} of this
section do not exceed the emission
standards on a 12-hour rolling average
basis. You must include these Rowrate
limits in the Notification of Compliance.

(iii) Netification. If you elect to
document compliance under this
emissions averaging provision, you
mutst:

(A) Notity the Administrator in the
initial comprehensive performance test
plan submitted under §63.1207{e). The
performance test plan must include, at
a minjmum, information describing the
flowrate limits established under
paragraph {e)(2)(it){B) of this section;
and

() Ducument in the Notitfication of
Compliance submitted under
§63.1207(j) the demonstrated gas
flowrate-weighted average emissions
that you caleulate with the equation
pravided by paragraph (#)(2) of this
section,

() Significant fizures. The emission
limits provided by paragraphs (a) and
(b) of this sectinn ure presented with
two signiticant figures. Although you
must perform intermediate caleulatinns
using at least three signiticant figures,
vou may round the resultunt emission
fevals to two significant figures to
ducument compliance.

(2) [Reserved].

[L) When vou comply with the
particulate matter reguirements of

paragraphs (a)(7i o (b)(7} of this section.

vou are exenipt from the New Source
Perturmance Standard for pacticulate
matter and opacity under § 60.80 of this
chapter,

4. Section 63.1205 is revised to read
as follows:

§63.1205 What are the standards for
hazardous waste burning lightweight
aggregate kilns?

(a) Emission limits for existing
saurees. You must not discharge or
vitlse combustion gases to be emitted
intn the atmosphere that contain:

1) Fur dinxins and furans:

{i} Emissions in excess of 0.20 ng
TEQ/dsem coreected to 7 percent
uxygen; or

(ii) Rapid quench of the combustion
gas temperature at the exit of the (last)
coembustion chamber {or exit of any
waste heat recovery system) to 400°F or
lower basad on the average of the test
run uverage temperatures. You must

also notify in writing the RCRA
authority that you are complying with
this option:

(2) Mercury in excess of 120 pg/dscm
corrected to 7 percent oxygen;

(3) Lead and cadmium in excess of
250 pg/dscm, combined emissions,
corrected to 7 percent oxygen;

(4) Arsenic, beryllium, and chromium
in excess of 110 pg/dscm, combined
emissions, corrected to 7 percent
oxXygen,

() Carbon monoxide and
hvdrocarbons. (i) Carbon monoxide in
excess of 100 parts per million by
volume, over an hourly rolling average
(monitored continuously with a
continuons emissions monitoring
svstem), dry basis and corrected to 7
percent oxygen. I you elect to comply
with this carbon monoxide standard
rather than the hydrocarbon standard
under paragraph (a)(5)(ii) of this section,
vou also must document that, during the
destruction and removal efficiency
(DRE} test runs or their equivalent as
provided by §63.1206(b)(7),
hvdeocarbons do not exceed 20 parts per
million by volume during those runs,
overan hourly rotling average
{monitored continuously with a
continuous emissions monitoring
svstem}, dey basis, corrected to 7
purtent oxvgen, and reported as
propane; or

{ii) Hydrocarbuns in excess of 20 parts
per million by volume, over an hourly
rolling average, dry basis, corrected to 7
porcent nxyvgen, and reported as
])I‘ll[]illl(!;

() Hydrochloric acid and chlorine gas
in excess of 600 parts per million by
velume, combined emissions, expressed
as hydrochloric acid equivalents, dry
hasis und corrected to 7 percent oxygen;
and

(7) Particulate matter in excess of 57
mg/dsem corrected to 7 percent oxygen.

(b) Envission fimits for new sources.
You must not discharge or cause
combustion gases to be emitted into the
atmosphere that contain:

(1} For dioxins and furans:

(i) Emissinns in excess of 0.20 ng
TEQ/dsem corrected to 7 percent
axvuen; ur

(i) Rapid quench of the combustion
pas temperature at the exit of the {last)
rombustion chamber (or exit of any
waste huat recovery system) to 400°F or
[ower bused on the average of the test
run average temperatures. You must
also notify in writing the RCRA
authority that you are complying with
this option;

(2) Mercury in excess of 120 pg/dscm
eorrected to 7 percent oxygen;
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{3) Lead and cadmium in excess of 43
ug/dscm, combined emissions,
corrected to 7 percent oxygen;

(4) Arsenic, beryllium, and chromium
in excess of 110 pg/dscm, combined
emissions, corrected to 7 percent
nxygen;

(5) Carbon monoxide and
hydrocarbans. (i} Carbon monoxide in
excess of 100 parts per million by
volume, aver an hourly rolling average
(monitored continuously with a
continuous emissions monitoring
system), dry basis and corrected to 7
percent oxygen. If you elect to comply
with this carbon monnxide standard
rather than the hydrocarbon standard
under paragraph (b)(5)(ii) of this section,
you also must document that, during the
destruction and removal efficiency
[DRE) test runs or their equivalent as
provided by §63.1206{b)(7),
hydrocarbons do not exceed 20 parts per
million by volume during those runs,
aver an hourly rolling average
(monitored continuously with a
continuous emissions moaitoring
system). dry basis, corrected to 7
percent oxygen, and reported as
propane; ur

(i1) Hydrocarbons in excess of 20 parts
pur million by volume. over an hourly
rulling average, dry basis. carrected to 7
percent oxyvger. and reported as
propune;

(6) Hydrochlorie acid und chlorine gas
in excess of 41 parts per million by
volunie, combined vmissinns, exprossed
as hydrochloric acid equivalents. drey
basis and corrented to 7 percent exvagen;
and

(7) Particulute matter in excess of 57
mg/dsem corrected to 7 percent uxvgen.

(¢) Destruction and removal efficiency
{DRE] standurd. (1) 99.99% DRE. Except
as provided in paragraph (c)(2) of this
section. vou must achieve a destruction
and removal efficiency [DRE) of 99.99%
for each principal nrganic hazardous
constituent (POHC) designated under
paragraph ()(3) of this section. You
must calculate DRE for each POHC from
the tollowing equation:

BRE = [1—~({W.,. / Wi} x 100%

Where:

Wiy = mass feedrate of one principal
arganic hazardous constituent
{POHC} in a waste feedstream; and

W = mass emission rate of the same
POHC present in exhaust emissions
prior to release to the atmosphere.

{2) 49.99949% DRE. It you burn the
dioxin-listed hazardous wastes Fo20,
Foz1. Fozz2, Fo23, FOz6, or FO27 (see
§ 261.31 of this chapter), you must
achieve a destruction and removal
efficiency (DRE) of 99.9999% for each
principal organic hazardous constituent

(POHC] that you designate under
paragraph (¢){3} of this section. You
must demonstrate this DRE performance
on POHCs that are more difficult to
incinerate than tetra-, penta-, and
hexachlorodibenzo-dioxing and
dibenzofurans. You must use the
equation in paragraph {c)(1) of this
section to calculate DRE for each POHC.
In addition, you must notify the
Administrator of your intent to burn
huzardous wastes F020, F021, Fo22,
Foz23, F026. or FD27,

(3) Principal orgnnic hazardous
constituents {POHCs). (i} You must treat
the Principal Organic Hazardous
Constituents (POHCs) in the waste feed
that you specity under paragraph
{c)(3)(ii) of this section to the extent
required by paragraphs (c)(1) and (c)(2)
of this section.

{ii) You must specify one or more
POHCs from the list of huzardous air
pollutants established by 42 U.8.C.
7412(b)(1). excluding caprolactam (CAS
number 105602} as provided by § 63.60.
for each waste to be burned. You must
hase this specitication on the degree of
citficulty of incineration of the organic
cnnstituents in the waste and on their
concentration or mass in the waste feed.
considering the results of waste analyses
or other dute and information.

{d} Significant fivures. The emission
limits provided by paragraphs (a) and
(b) of this section are presented with
two signiticant figures, Although you
must perform intermediate calculations
using at least three significant figures,
viou may round the resultant emission
levels to twe signiticant Figures to
document compliance.

5. Section 63.1206 is wmended by:

4. Revising paragraph (b)(1)(1).

b. Adding paragraph (b}(13).

«. Revising paragraphs (){2)(i).
(2. (e)a)0). and (e)($)iv).

d. Adding paragraph {©)iz)(v).

The revisions and additions read as
tollows:

§63.1206 When and how must you comply
with the standards and operating
requirements?
L] o * * *

(h) * * %

( »I ) * ok %k

(i) During periods of startup,
shutdown, and maltunction: and
* L * Ed *

(15} Alternative to the interim
stendards for mercury for cement and
tghtweight aggregate kilng. {i) General,
In Yieu of complying with the applicable
mercury standards of §§ 63.1204(2)(2)
and (b)(2) for existing and new cement
kilns and §$63.1205(a){2) and (b)(2) for
existing and new lightweight aggregate
kilns. you may instead elect to comply

with the alternative mercury standard
described in paragraphs (b}(15)(ii)
through [b}{15)(v) of this section.

(ii) Operating requirement. You must
not exceed a hazardous waste feedrate
corresponding to a maximum theoretical
emission concentration (MTEC) of 120
ug/dscm on a twelve-hour rolling
average.

(iii) To document campliance with
the operating requirement of paragraph
{b)(15)(ii) of this section, you must:

(A) Monitor and record the feedrate of
mercury for each hazardous waste
teedstreamn according to §63.1209(c);

(B) Monitor with a CMS and record in
the operating record the gas flowrate
{either directly or by moenitoring a
surrogate parameter that you have
correlated to gas flowrate);

[C} Continuouslty caleulate and record
in the aperating record a MTEC
assuming mereury from all hazardous
waste feedstreams is emitted;

(D} Interlock the MTEC calculated in
puragraph (b)(15)(iii}{C) of this section
to the AWFCO system to stop hazardous
waste burning when the MTEC exceeds
the uperuting requirement of paragraph
(BI(15)(it) oof this section.

(iv} In lieuw of the requirement in
paragraph (h)(15M4iii} of this section, you
oiay:

(A) Identity in the Notification of
Compliance a minimum gas flowrate
limit anc a maximum fredrate limit of
wiercury from all huzurdous waste
fuedstreans that ensures the MTEC
ealewlated in paragraph (h}(15)({iD)(C) of
this section is below the nperating
requirement of puragraph (b)(13)(ii) of
this sectinn; and

{B) Intertuck the minimum gas
flowrate limit and maximum feedrate
lintits in paragraph (h)(15)}(iv)(A} of this
section to the AWFCO svstem tn stop
hazardous waste burning when the gas
flovwrate or marcury fuedrate exceeds the
limits in paragraph (h}¥15)iv)(A) of this
section.

(v] Natificution requirement. You
must notity in writing the RCRA
authority that vou intend to comply
with the alternative standard.

[(:] * kK

(2} Startup, shutdown, and
mulfunction plan. (i) You are subject to
the startup, shutdown, and malfunction
plan requirements of § 63.6(s)(3).

(ii) If you elect to comply with
$%270.235(a)(1)(i1i). 270.235(a)(2)(iii), or
270.235(b){1)(i1) of this chapter to
address RCRA concerns that you
minimize ernissions of toxic compounds
from startup. shutdown, and
maltunction events {inchuding releases
from emergency safety vents):

(A) The startup, shutdown, and
matfunction plan must include a
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description of potential causes of
malfunctions, including releases from
emergency safety vents, that may result
in significant releases of hazardous air
pollutants, and actions the source is
taking to minimize the frequency and
severity of those malfunctions.

(B) You must submit the startup,
shutdown, and malfunction plan to the
Administrator for review and approval.

{1) Approval procedure. The
Administrator will notify you of
appraval or intention to deny approval
of the startup, shutdown, and
malfunction plan within 90 calendar
days after receipt of the original request
and within 60 calendar days after
receipt of any supplemental information
that you submit, Before disapproving
the plan, the Administrator will notity
you of the Administrator's intention to
disapprove the plan together with:

(il Notice of the information and '
findings on which intended disapproval
is bused; and

(i) Nutice of opportunity tor vou to
present additional information to the
Administrator hefore final uction on
disapproval of the plun, At the time the
Adniinistrator notifies vou of intention
to disapprove the plan, the
Administrator will specitv how much
time vou will have after being notified
na the intended disapproval to submit
acdditional information. )

(2) Responsibility of pwners and
operators. You are responsible for
ensuring that you submit anv
supplementary und additional
information supparting veur plan in a
timely muanner to enable the
Administrator to consicder whether to
approve the plan. Neither vour
submittal of the plan, nor the
Administrator's failure to approve or
disapprove the plan. relieves vou of the
responsibility to comply with the
provisinns of this subpart.

{CC) Changes to the plan thot may
significantly increase emissions. (1) You
must request approval in writing from
the Administrator within 5 days after
making a change to the startup,
shutdown, and malfunction plan that
may significuntly increase emissions of
hazardous air pollutaats.

(2] To request approval nf such
changes to the sturtup. shutdown, and
malfunction plan. vou must follow the
procedures provided by paragraph
(c)(2){ii)(B) of this section for initial
approval of the plan,

* * L] * *”

(v) Operating under the startup,
shutdown, and mualfunction plan. (A)
Compliance with AWFCO requirements
during malfunctions. (1) During
malfunctions, the automatic waste feed

cutoff requirements of § 63.1206(c)(3)
continue to apply, except for paragraphs
(e){3)(v} and {c)(3)(vi) of this section. If
you exceed a part 63, Subpart EEE, of
this chapter emission standard
monitored by a CEMS or COMs or
operating limit specified under
§63.1209, the automatic waste feed
cutoff system must immediately and
automatically cutoff the hazardous
waste feed, except as provided by
paragraph (c)(3)(viii} of this section. If
the malfunction itself prevents
immediate and automatic cutoff of the
hazardous waste teed, howsver, you
must cease feeding hazardous waste as
quickly as possible.

(2) Although the automatic waste tfeed
cutatf requirements continue to apply
during a malfunction, an exceedance of
an emission standard menitored by a
CEMS or COMS or operating limit
specified under §63.1209 is not a
violation of this subpart if vou take the
corcective measures prescribed in the
startup, shutdown, und malfunction
plan,

(3) Excessive exceedunces during
malfunctions. Tar vach set of 10
exceedances of an emission standard or
operating requirement while hazardous
waste remains in the combustion
chamber (ie.. when the hazardous waste
residence time has not transpired since
the hazardous waste foed was cutof)
during a 60-day block period. vou must:

(i} Within 45 davs of the 10th
excendance. complete an investigation
of the cause of euch exceedance and
eviluation of approaches to minimize
the frequency, duration, and severity of
tich exceedance, and revise the startup.
shutdown, and malfunction plan as
warranted hy the vvaluation to
minimize the frequency, duration. and
suverity of vach exceedance; and

{1]] Record the resuits of the
investigation and evaluation in the
opetating record, and include a
simmary of the investigation and
evaluation, and anv changes to the
startup. shutdown. und malfunction
plan. in the excess emissions report
required under §63.10(v)(3).

B) Compliaunce with AWFCO
requirements when burning hazardous
waste during startup and shutdown, (1)
H you feed hazardous waste during
startup ot shutdown. you must include
waste feed restrictions (e.g.. type and
quantity). and other appropriate
uperating conditions and limits in the
startup, shutdown. and malfunction
plan.

(2) You must interlock the operating
limits you establish under paragraph
{e)2){v}(B)}(1) uf this section with the
automatic waste feed cutoft system
required under § 63.1206(¢)(3). except

for paragraphs (c)(3)(v) and (c)(3)(vi) of
this section.

(3) When feeding hazardous waste
during startup or shutdown, the
automatic waste feed cutoff system must
immediately and automatically cutoff
the hazardous waste feed if you exceed
the operating limits you establish under
paragraph (c](2)(v)(B)(1) of this section,
except as provided by paragraph
{c)(3){viii) of this section.

(4) Although the automatic waste feed
cutotf requirements of this paragraph
apply during startup and shutdown, an
exceedance of an emission standard or
uperating limit is not a violation of this
subpart if you comply with the
uperating procedures prescribed in the
startup, shutdown, and malfunction
plan.
E * * * *

(4) * * *{i] Failure to meet
stundards. If an emergency safety vent
(ESV} upens when hazardous waste
remains in the combustion chamber
(... when the hazardous waste
resicdence time has naot expired) during
an event other than a malfunction as
defined in the sturtup. shutdown, and
malfunction plan such that combustion
gises ure not tre;t:w.cl as during the most
retent comprehensive performance test
(e.g.. if the combustion gas by-passes
any emission control device that was
uperating during the performance test),
vout must document in the operating
record whether vou remain in
compiianee with the emission standards
of this subpart considering emissions
during the ESV opening event.

& * & 4 *

(iv] Reporting requirements. You must
submit to the Administrator a weitten
report within 5 duys uf an ESV opening
that results in failure to meet the
emission stundurds of this subpart (as
determined in paragraph (c)(4)i) of this
section) documenting the result of the
investigation and corrective measures
taken.

* * ¥ * *

fi. Section 63,1207 is amended by:

ia. Revising paragraph (c}(2)iHA).

. Adding paragraph (¢)(2)(iii).

. Revising paragraphs (d)
introductary text, (d)(1), and (d)(2).

d. Adding paragraph (d}(4).

The revisions and additions read as
foltows:
§63.1207 What are the performance
testing requirements?

((‘.] £ & %

(2] E . 3 »*

[i] * * *
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{A) Initiated after 54 months prior to
the compliance date, except as provided
by paragraph (c)(2)({iii} of this section;

* * * * *

(iii) The data in lieu of test age
restriction provided in paragraph
(€)(2)(i){A) of this section does not apply
for the duration of the interim standards
(i.e., the standards published in the
Federal Register on February 13, 2002,
Paragraph (c)(2)(i){A) of this section
does not apply until EPA promulgates
permanent replacement standards
pursuant to the Settlement Agreement
noticed in the Federal Register an
November 16, 2001,

* * Ed # Ed

(d) Frequency of testing. Except as
otherwise specified in paragraph (d)(4)
of this section, you must conduct testing
periodically as prescribed in paragraphs
{(d)(1) through (d)(3) of this section. The
date of commencement of the initial
comprehensive performance test is the
busis for establishing the deadline to
caommence the initial confirmatory
prrtormance test and the next
comprehensive performance test. You
may conduct performance testing at any
time prior to the required date. The
deadline for commencing subsequent
cunfirmatory and comprehensive
performance testing is based on the date
of commencement of the previous
nomprehensive performance test. Unluess
the Administrator grants a time -
extension under paragraph (i) of this
section, vou must conduct tusting us
fullows:

(1) Comprehensive performance
testing. Except us otherwise specitied in
paragraph (d)(4) of this section. vou
must commence testing no later than 61
meonths after the date of commencing
the previous comprehensive
performance test. [f you submit data in
lieu of the initial performances test, vou
must commence the subsequent
comprehensive performance test within
61 months of commenciag the test used
to provide the data in lieu of the initial
performance test.

(2} Confirmatory performance testing.
Except as otherwise specified in
paragraph (d)(4) of this section. ynu
must comnience confirmatory
performance testing no later than 31
months after the date ot commencing
the previous comprehensive
performance test. It you submit data in
lieu of the initial performance test, you
must commence the initial confirmatory
performance test within 31 months of
the dote six months after the compliance
date, Tu ensure that the confirmatory
test is conducted approximately
midway between comprehensive
performanee tests, the Administrator

will not approve a test plan that
schedules testing within 18 months of
commencing the previous
comprehensive performance test.

* * a w *

(4} Applicable testing requirements
under the interim standards. (1) Waiver
of periodic comprehensive performance
tests. Except as provided by paragraph
{c)(2) of this section, you must conduct
only an initial comprehensive
performance test under the interim
standards {i.e., the standards published
in the Federal Register on February 13,
2002; all subsequent comprehensive
performance testing requirements are
waived under the interim standards.
The provisions in the introductory text
to paragraph (d) and in paragraph {d)(1)
of this section do not apply until EPA
promulgates permanent replacement
standards pursuant to the Settlement
Agreement noticed in the Federal
Register on November 16, 2001,

(i1) Waiver of confirmatory
performunce tests. You are not required
ko conduct a confirmatory test under the
interim standards (i.e.. the standards
published in the Federal Register on
February 13, 2002, The confirmatory
testing requirements in the introductory
text to paragraph (d) and in paragraph
(c){2) of this section are waived until
EPA promulgites permanent
replacement standards pursuant to the
Scttlement Apreement noticed in the
Federal Register on Navember 16. 2001,
* * * * *

7. Section 63,1209 is umended by:

. Revising paragraphs (k)
introductory text. (k){1). and (kK}7}(i).

h. Remaving pavagraph {m)(1)(i)(D}-

The revisions read as follows:

§63.1209 What are the maonitoring
requirements?
* * ® * *

(k) Dioxins and furans. You must
camply with the dioxin and furans
eission stundard by establishing and
complying with the tollowing operating
patameter limits. You must base the
limits on operations during the
comprehensive performance test, unless
the limits are based on manufacturer
specifications.

(1} Gas temperature at the inlet to u
dry purticulate matter conrtrol device. (i}
For hazardous waste burning
incinerators and cement kilns, if the
combustor is equipped with an
electrostatic precipitator, baghouse
(fabric filter). or other dry emissions
control device where particulate matter
is suspended in contact with
combustion gas, yuu must establish a
limit on the maximum temperature of
the gas at the inlet to the device on an
hurly rolling average, You must

establish the hourly rolling average limit
as the average of the test run averages.

{ii) For hazardous waste burning
lightweight aggregate kilns, you must
establish a limit on the maximum
temperature of the gas at the exit of the
(last) combustion chamber (or exit of
any waste heat recovery system) on an
hourly rolling average. The limit must
be established as the average of the test
FuIl averages;

* * L * *

[7] * * *

(i) Monitoring bed life. You must:

(A) Monitor performance of the
carbon bed consistent with
manufacturer's specifications and
recommendations to ensure the carbon
bed {or bed segment for sources with
multiple segments) has not reached the
end of its useful life to minimize dioxin/
furan und mercury emissions at least to
the levels required by the emission
standards;

(B) Document the monitoring
pracedures in the nperation and
maintenance plan;

(C) Reanrd results of the performance
monitoring in the operating record; and
(D) Replace the bed or bed segment

before it has reached the end of its
usetul lifie to minimize dioxin/turan and
mercury emissions at least to the levels
required by the emission standards.

* * * * *

PART 264—STANDARDS FOR
OWNERS AND OPERATORS OF
HAZARDOUS WASTE TREATMENT,
STORAGE, AND DISPOSAL
FACILITIES

1. The authority citation for part 264
continues to read as follows:

Autharity: 42 LS CL G405, 691 2(a). 6924,
aml Guzs,

* Section 264,340 is amended by
revising paragraph (b)(1) and adding
paragruph (b)(4) to read as follows:

§264.340 Applicability.
Ed * - k. *

{B) * * *{1) Except as provided by
paragraphs (b)(2), (b)(3), and (b}{4) of
this section, the standards of this part
nu lunger apply when an owner or
operator demonstrates compliance with
the maximum achievable control
techuology (MACT) requirements of part
63, subpart EEE. of this chapter by
conducting u comprehensive
perfurmance test and submitting to the
Administrator a Notification of
Compliance under §§ 63.1207(j) and
63.1210(b) ot this chapter documenting
compliance with the requirements of
part 63. subpart EEE, of this chapter.
Nevertheless, even after this
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demonstration of compliance with the
MACT standards, RCRA permit
conditions that were based on the
standards of this part will continue to be
in effect until they are removed from the
permit or the permit is terminated or
revoked, unless the permit expressly
provides otherwise.

* & * * *

(4) The following requirements
remain in effect for startup, shutdown,
and malfunction events if you elect to
comply with § 270.235({a){1){i} of this
chapter to minimize emissions of toxic
compounds from these events:

(i} Section 264.345(a) requiring that
an incinerator operate in accordance
with operating requirements specified
in the permit; and

(ii) Section 264.345(c} requiring
compliance with the emission standards
and operating requirements during
startup and shutdown it hazardous
waste is in the combustion chamber,
except for particular hazardous wastes.

** * £ * *

PART 265—INTERIM STATUS
STANDARDS FOR OWNERS AND
OPERATORS OF HAZARDOQUS WASTE
TREATMENT, STORAGE, AND
DISPOSAL FACILITIES

1. The authority citation for part 265
continues to read as follows:

All!hnrily: 42 U150 69035, GO0 G412,
U2, GU24. 6924, 1925 9435, GO16. and
G917, unless cthernwiso noted.

2. Section 265,340 is umuended by
revising parugraph (b)(1} and adding
paragraph (b)(3]) to read us follows:

§265.340 Applicability,
& * * * x

(b} * * = {1) Except as provicdad by
paragraphs (b)(2) and (bj(3) uf this
section, the stendacds of this part no
lunger apply when an owner or operator
demanstrates compliance with the
maximum achievable control
technology (MACT) requirements of part
63. subpart EEE. of this chapter by
conducting a comprehensive
performance test and submitting to the
Administrator a Nutification of
Compliance under §§ 63.1207{j) and
63.1210(b) of this chapter documenting
compliance with the requirements of
part 63, subpart EEE, of this chapter.

* L] W * -

{3) Section 265.345 generaliv
prohibiting burning of hazardous waste
during startup and shutdown remains in
effect if you elect to comply with
§270.235(b)(1}{i) of this chapter to
minimize emissions of texic compounds
from startup and shutdown.

* * * * *

PART 266—STANDARDS FOR THE
MANAGEMENT OF SPECIFIC
HAZARDOUS WASTES AND SPECIFIC
TYPES OF HAZARDOQUS WASTE
MANAGEMENT FACILITIES

1. The authority citation for part 266
continues to read as follows:

Authority: 42 U.S.C. 1006, 2002(a), 3004,
and 3014, 6905, G506, 6912, 6922, 5924,
G425, anid 6937,

2. Section 266.100 is amended by
redesignating paragraphs {b)(2)(i},
{b)(2)(ii), (b{2}(iii), and (b)2)(iv) as
paragraphs (b)(2)(ii), (b){2)(ii1), (h)(2}iv),
and (b)(2)(v), respectively, and adding
new paragraph (b)(2){i) to read as
follows:

§2656.100 Applicahility.
* * * * *

(h] * *x %

[2) % ok

{i) H vou elect to comply with
§270.235(a)(1){i) of this chapter to
minimize emissions of toxte compounds
trom stactup. shutdnwn, and
mulfunction events, § 266.102{e)(1)
requiring nperations in aceordance with
the nperating requirements specified in
the permit at all times that hazardous
waste is in the unit. and
§ 266.102(0)(2)(iil) requiring compliance
with the wmission standards and
nperating requirements during stactup
and shutdown if hazardous waste is in
thes combustion chamber, except for
pavticulir nzardous wastes. Tlhese
provisions apply onlv during startup,
shutdown. and malfunction events:

* * * * *

PART 270—EPA ADMINISTERED
PERMIT PROGRAMS: THE
HAZARDOUS WASTE PERMIT
PROGRAM

1. The authority citation for part 270
continues to read as tollows:

Authority: 42 (1.5.C. G405, G012, G024,
G425, G927 6039 .md Gu7ra,

2. Sectinn 270,19 is amended by
revising paragraph {¢) to read as follows:

§270.19 Specitic part B information
requirements for incinerators.
* * * * *

{e} When an owner or operator
demonstrates compliance with the air
emission stundards and limitations in
part 63. subpart EEE. of this chapter
(i.e. by conducting a comprehensive
performance test and submitting a
Notification of Compliance), the
requirements of this section do not
applv. except those provisions the
Director determines are necessary to
ensure complionce with §§ 264.345{a)
und 264,345(c) of this chapter if you

elect to comply with § 270.235(a}{1)(i) to
minimize emissions of toxic compounds
from startup, shutdown, and
malfunctinn events. Nevertheless, the
Director may apply the provisions of
this section, on a case-by-case basis, for
purposes ot information collection in
accordance with §4§ 270.10(k) and
270.32{b}(2).

3. Section 270.22 {s amended by
revising introductory text to read as
follows:

§270.22 Specific part B information
requirements for boilers and industrial
turnaces burning hazardous waste.

When an owner or operater of a
cement or lightweight aggregate kiln
demonstrates compliance with the air
emission standards and limitations in
part 63. subpart EEE, of this chapter (i.e.,
by conducting a comprehensive
perfurmance test and submitting a
Notification of Compliance), the
requirements of this section do not
apply, except those provisions the
Director determines are necessary to
ensure compliance with §4§ 266.102{e)(1)
and 266.102(e)(2}iii) of this chapter if
vou elect to comply with
% 270.235(u}{(1){i) to minimize emissions
of toxic compounds from startup,
shutdown, and malfunction events.
Nevertheless. the Director may apply
the provisinns of this section, on a case-
by-cuse basis. for purposes of
infurmation collection in aceordance
with §%270.10(k} and 270.32(b}(2).

£ * * - *

4. Section 270,62 is amended by
revising introductory text to read as
follows:

§270.62 Hazardous waste incinerator
permits,

When an owner or operator
duemonstrates compliance with the air
emission standards and limitations in
purt 63, subpart EEE. of this chapter
{f.e.. by conducting a comprehensive
pertormance test and submitting a
Natification of Cumpliance), the
requirements of this section do not
apply, except those provisions the
Director determines are necessary to
ensure compliance with §§ 264.345(a)
and 264.345(c) of this chapter if you
elect tn comply with § 270.235(a){1)(i) to
minimize emissions of toxic compounds
from startup. shutdown, and
maltunction events. Nevertheless, the
Director may apply the provisions of
this section. on a case-by-case basis, for
purposes of information collection in
wecardance with §§ 270.10{k) and
270.32(b)(2).

* * * * *
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5. Section 270.66 is amended by
revising introductory text to read as
follows:

§270.66 Permits for boilers and industrial
furnaces burning hazardous waste.

When an owner or operator of a
cement or lightweight aggregate kiln
demonstrates compliance with the air
emission standards and limitations in
part 63, subpart EEE, of this chapter
(i.e., by conducting a comprehensive
performance test and submitting a
Notification of Compliance), the
requirements of this section do net
apply, except those provisions the
Director determines are necessary to
ensure compliance with §§266.102(e}{1)
and 266.102(e}(2](iii) of this chapter if
you elect to comply with
§270.235(a)(1}i) to minimize emissions
of toxic compounds from startup.
shutdown. and malfunction events.
Nevertheless, the Director may apply
the provisions of this section, nn a case-
hy-case basis. for purposes uf
information coltection in accordance
with §5270.10(k) and 270.32(h){2).

- * o*’ * *

6. Part 270 is amended by adding

Subpart 1 to read as follows:

Subpart I—Integration with Maximum
Achievable Control Technology
{MACT) Standards

§270.235 Options for incinerators and
cement and lightweight aggregate kilns to
minimize emissions from startup,
shutdown, and maifunction events.

(&) Feerlities with existing permits, (1)
Revisions te permit conditions after
documenting complinnce with MACT.
The owner ar operator of a RCRA-
permitted incinerator. cement kiln, or
lghtweight aggrogate kil may request
that the Director addross permit
vonditions that minimize emissions
from startup. shutdown, and
maltunctinn events under anv of the
following options when requesting
removal of permit conditions that are no
longer applicable according to
§5 264,340(b) and 266.100(b) of this
chapter:

(i) Retain relevant permit conditions.
Under this optinn, the Director will:

{A} Retain permit conditions that
address releases during startup.
shutdown, and malfunction events,
including releasus from emergency
safety vents, us these events are defined
in the facility’s startup. shutdown, and
malfunction plan required under
§63.1206(c){2) of this chapter: and

{B) Limit applicability of thnse permit
eonditions only to when the tacility is
nperating under its startup, shutdown,
and maltunctinn plan.

(ii} Revise relevant permit conditions.
(A} Under this option, the Director will:

(1) Identify a subset of relevant
existing permit requirements, or
develop alternative permit
requirements, that ensure emissions of
toxic compounds are minimized from
startup. shutdown. and malfunction
events, including reteases from
emergency safety vents, based on review
of information including the source’s
startup. shutdown, and malfunction
plan, design, and operating history.

{2} Retain or add these permit
requirements to the permit to apply only
when the fucility is operating under its
startup. shutdown, and malfunction
phan.

(B) Changes that may significantly
increase emissions. (1) You must notify
the Director in writing of changes to the
startup, shutdown, and malfunction
plan or changes to the design of the
source that may significantly increase
umissions of toxic compounds from
startup. shutdown, er malfunction
vvents, including releases from
emergency safety vents. You muast notity
the Directar of such changes within five
davs of making such changes. You must
identifv in the netification
recomniended revisions to permit
conditions necessary as a result of the
changes to ensure that emissions of
toxic compounds are minimized during
laese events.

{2) The Director mayv revise permit
conditinns as u result of these changes
to ensure that emissions of toxic
compounds are minimized during
startup. shutcdown, or maifunction
events. including releases from
smergency safety vents either:

() Upon permit reneswal, or, if
wittruntecl;

(i) By maditving the permit under
$%270.41{0) or 270.42,

{iii) Remove permit conditions. Under
this optiun:

{A) The cwner or apuerator must
document that the startup. shutdown,
and malfunction plan required under
§63.1206{c){2) of this chapter has been
approved by the Administrator under
§63.1206{c)(2){ii)(B) of this chapter; and

(B) The Director will remove permit
conditions that are no longer applicable
according to §§ 264.340(b) and
266.100{l) of this chapter.

(2) Addressing permit conditions
upon permit reissuance. The pwner or
nperator of un incinerator, cement kiln,
ot Huhtweight aggregate kiln that has
vanducted a comprehensive
prrfaormance test and submitted to the
Administrator a Notification of
Compliance documenting compliance
with the standards of purt 63, subpurt
EEE. of this chapter may request in the

application to reissue the permit for the
combustion unit that the Director
control emissions from startup,
shutdown, and malfunction events
under any of the following options:

(i) RCHA option A. (A) Under this
nption, the Director will:

(1) Include, in the permit, conditions
that ensure compliance with
§§ 264.345(n) and 264.345(c) or
§% 266.102(e){1) and 266.102{e)(2)(iii) of
this chapter to minimize emissions of
toxic compounds from startup,
shutdown. and malfunction events,
including releases from emergency
safety vents; and

(2} Specity that these permit
requirements apply only when the
facility is operating under its startup,
shutdown, and malfunction plan.; or

(ii) RCRA option B. (A) Under this
option. the Director wilk:

(1) include, in the permit conditions,
that ensure eimissions of toxic
compounds are minimized from startup,
shutdown, and malfunction events,
including releases from emergency
safety vents. based on review of
information including the source's
sturtup, shutdown. and malfunction
plan. design. and operating history; and

(2) Specity that these permit
requirements apply only when the
fucility is nperating under its startup,
shutdown. and malfunction plan.

{B) Changes that muy significantly
increase emisstons. (1) You must notify
the Director in weiting of changes to the
startup. shutdown, and malfunction
plan vr changes to the design of the
source that may significantly increase
emissions ot toxic compoeunds from
startup, shutdown. or matfunction
events, including releases from
emoergency safety vents. You must notify
the Director of such changes within five
divs of making such changes. You must
identify in the notification
recommended revisions to permit
conditions nevcessary as a result of the
changes to ensure that emissions of
tuxit compounds are minimized during
these events.

(2} The Director may revise permit
conditiuns s a result of these changes
to ensure that emissions of toxic
compounds are minimized during
sturtup. shutdown. or malfunction
pvents, including releases from
emurgency safety vents either:

(f) Upun permit renewal, or, if
warranted:

{ii) By moditving the permit under
§§270.4%(a) or 270.42; or

(iii) CAA option. Under this option:

(A) The owner or operator must
document that the startup, shutdown,
and malfunction plan required under
§63.1206(c)(2) of this chapter has been
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approved by the Administrator under
§63.1206(c)(2)(ii)(B) of this chapter; and

(B} The Director will omit from the
permit conditions that are not
applicable under §§ 264.340(b) and
266.100(b) of this chapter.

(b) Interim status facilities. (1) Interim
status operations. In compiiance with
§§ 265.340 and 266.100(b), the owner or
operator of an incinerator, cement kiln,
or lightweight aggregate kiln that is
operating under the interim status
standards of part 265 or 266 of this
chapter may control emissions of toxic
compounds during startup, shutdown,
and malfunction events under either of
the following options after conducting a
comprehensive performance test and
submitting to the Administrator a
Notification of Compliance
documenting compliance with the
standards of part 63, subpart EEE, of this
chapter:

(i} RGRA option. Under this option,
the nwner or operator continues to
comply with the interim status emission

standards and operating requirements of standards of parts 265 or 266 of this

part 265 or 266 of this chapter relevant
to control of emissions from startup,
shutdown, and malfunction events,
Those standards and requirements
apply only during startup, shutdown,
and malfunction events; or

(i1} CAA option. Under this optian,
the owner or operatar is exempt from
the interim status standards of part 265
or 266 of this chapter relevant to control
of emissions of taxic compounds during
startup, shutdown, and malfunction
events upon submission of written
notitication and documentation to the
Director that the startup, shutdown, and
malfunction plan required under
§63.1206(c)(2) of this chapter has been
approved by the Administrator under
§ 63.1206(c)(2){ii}(B) of this chapter.

{2) Operations under a subsequent
RCRA permit. When an owner or
nperator of an incinerator, cement kiln,
or lightweight aggregate kiln that is
operating under the interim status

chapter submits a RCRA permit
application, the owner or operator may
request that the Director control
emissions from startup, shutdown, and
malfunction events under any of the
options provided by paragraphs (a}(2)(i),
(a)(2)(i1). or {a)(2)(iii} of this section.

PART 271—REQUIREMENTS FOR
AUTHORIZATION OF STATE
HAZARDOUS WASTE PROGRAMS

7. The authority citation for part 271
continues to read as follows:

Authority: 42 U.S.C. 9605, 6912{2), and
6926.

8. Section 271.1(j) is amended by
adding the following entry to Table 1 in
chronological order by date of
publication (“Promulgation date”) in
the Federal Register, to read as foliows:

§271.1 Purpose and scope.

* * * * *

(“* *

TABLE 1.-—~REGULATIONS IMPLEMENTING THE HAZARDOUS AND SOLID WASTE AMENDMENTS OF 1984

Promuigation date

Title of regulation

Federal Register reference

Effactive date

February 13, 2002

Interim Standards for Hazardeus Air Pollutants for Haz-

" - -

ardous Waste Combustars.

- - -

[insert page No.]

- *

February 13, 2002.

[FR Doc. 02=4346 Filed 2-12-02; 8:45 am|
BILLING CODE 6560-50-P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 63, 266, and 270
[FRL-7143-4]

RIN 2050-AE79

NESHAP: Standards for Hazardous Air

Pollutants for Hazardous Waste
Combustors (Final Amendments Rule}

AGENCY: Environmental Protection
Agency (EPA),
ACTION: Final rule.

SUMMARY: EPA established standards for
hazardous waste-burning cement kilns,
lightweight aggregate kilns, and
incinerators on September 30, 1999
(NESHAP: Final Standards for
Hazardous Air Pollutants for Hazardous
Waste Combustors) pursuant to section
112(d) of the Clean Air Act (CAA). This
rule included not only the standards
themselves, but a battery of provisions
setting out the means by which the
standards would be implemented.
Folluwing promulgation of this final
rule. the regulated community, through
informal comments, raised numerous
issues on specific requirements of the
rule refating to provisions implementing
the emission standards. In response to
these concerns, we proposed and
requested comment on changes to
discrete provisions in the tinal rule on
July 2, 2001, Today's action finalizes
some af the amendments proposed in
that notice. These amendments do niot
change the numerical emission
standards, but rather focus on
improvements to the implementation of
the emission standards, primarily in the
areas of compliance, testing and
maonitoring, A related final rule
estahlishing interim emission standards
was published in the Federal Register
on February 13, 2002.

EFFECTIVE DATE: This rule is effective on
February 14, 2002. The incorporation by
reference of a publication listed in this
rule is approved by the Director af the
Federal Register as of February 14, 2002,
ADDRESSES: You may view the docket to
this rulemaking in the RGRA
Information Center (RIC), located at
Crystal Gateway L, First Floor, 1235
jefferson Davis Highway, Arlington. VA,
The docket number is F-2002—-RC6F~
FFFFF. The RIC is upen from 9 a.m. to
4 p.m., Monday through Friday.
excluding Federal holidays, To review
docket materials, we recommend that
you make an appointment by calling
(703} 603-9230. You may copy a
maximum of 100 pages from any
regulatory docket at no charge.
Additional copies cost 50.15/page.

FOR FURTHER INFORMATION CONTACT: For
general information, call the RCRA Cal]
Center at 1-800-424-9346 or TDD 1-
B00-553-7672 (hearing impaired]).
Callers within the Washington
Metropolitan Area must dial 703—412—
9810 or TDD 703-412-3323 [hearing
impaired). The RCRA Call Center is
open Monday-Friday, 9 am to 4 pm,
Eastern Standard Time. For more
information, contact Frank Behan at
703~308-8476, behan. frank®epa.gov, or
Michael Galbraith at 703-605-0567,
galbraith.michael@epa.gov, or write to
them at the Office of Solid Wasta,
5302W, U.5. EPA, Ariel Rios Building,
1200 Pennsylvania Avenue, NW,
Washington, DC 20460.
SUPPLEMENTARY INFORMATION:

Acronvms Used in the Rule

APCD—AIr pollution control device

ASME—American Suciety af Mechanical
Engineers

CAaA—Clean Air Act

CEMS—Continuous emissions moenitors/
moeniloring system

COMS—Continuous apacity monitoring
svstem

CFR—Cade of Federal Regulations

LOC—Documentation of Compliance

VURE—Destruction and removal efficiency

dsel—Dry standard cubic feet

dsen—~Dry standurd cubic meter

LEPASUSEPA—UTnited States Environmental
Protection Agency

ar—Cirins

HAP—Hazardobus air pallurant

HWC—Huzardous waste combusior

MACT—Maximum Achievatile Control
Trchnology

NESHAP-—National Emission Standards For
HAPS

ng—Nanograms

NIG—Notice of Intent to Comply

NOC—Nutification of compliance

OPL—0Operating parameler limit

PM—Particulate matter

POHC—Principal organic hazardous
constituent

ppmy—Parts per million by vojume

psig—Pounds per square inch gage

RCRA—Resource Conservation and Recovery
At

TEQ—Twxicity equivalence
Official Record. The official record is

the paper record maintained at the

address in ADDRESSES above.
Supporting Muterials Availability on

the Internet. Supporting materials are

available on the [nternet. To access the

information vlectronically from the

World Wide Web (WWW), type website

hitp:/fvway epu.gnviepaosiver/

huazwaste/combust.
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Inspection Requirements?

IV. What Are the Requirements for
Fuedstreant Analysis of Organic HAPs?

Part Three—What Revisions, Proposed in the
Technical Amendments Proposal, Are We
Moking in Teday's Rule?

I. What Revisions Are We Making to the
Combustion System Leak Provisions?

A. What Did We Propose to Change?

B. What Were Commenters’ Reactions to
the Proposad Amendments?

C. What Were Commenters' Olijections to
Instantaneous Pressure Limits?
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Avirilable tf the Comprehensive
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V. What Flexibility [s Pravided in
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V. How Can You Waive Operating Parameter
Limits During Performance Testing and
Pretesting?

A. How Can You Waive OPLs during the
Initial Comprehensive Performance Test?

B. How Can You Waive OPLs During
Subsenuent Comprehensive Performance
Tests?

VI What Are the Calibration Requirements
for Temperature Measurement Devices?

VIL What Changes Are We Making to the
Particulole Matter Operating
Requirements tor Snurces Using
Activated Carbon Injection and Carbon
Beds?

VIIL How May You Comply Temporarity
With Alternative. Otherwise Applicable
MACT Standards?

A What Are the Implications of Being an
Allucted Source Only Under Subpart
LEEE?

B. How Are Rolling Averages Calculated
When Changing Modes of Operation?

[X. What Are the Procedures for Allowing
Uske of Less Sensitive Bag Leak Detection
Svstems?

Purt Fuur—What Technicul Corrections Are
feing Made in Todav's Rule?

[ What Corrections Are We Making to part
63, Subpart EEE?
A. Several Typoygraphical Errors Are
Corrected
B. Several Citations Are Corrected
1L What Correction Are We Making to
§ 266,1007
IE What Correction Are We Making to
4§ 270.42(iM1): Combustion Facility
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Changes to Meet part 63 MACT
Standards?

V. What Correction Are We Making to Table
1 to Subpart EEE—General Provisions
Applicable to Subpart EEE?

Part Five—What Are the Analvtical and
Regulatory Requirements?

1. Executive Order 12866: Regulatory
Planning and Review

II. What Economic and Equity Analyses Were
Completed in Support of the Proposed
Rule?

ITII. What Substantive Conunents Were
Received on the Cost/Econoniic Aspects
of Proposed Rule?

1V. What Are the Potential Costs and Benelfits
of Today's Final Rule?

V. What Consideration Was Given to Small
Entities under the Regulatory Flexibility
Act (RFA), as Amended by the Small
Business Regulatory Enforcement
Fairness Act of 1996 (SBREFA), 5 USC
601 ef. seq.?

VI. Was the Unfunded Mandates Reform Act
Considered in this Final Rule?

Vil. Were Equity Issues and Children’s
Health Considered in this Final Rule?
VIil. What Consideration Was Given to Tribal

Governments in this Final Rule?

IX. Were Faderalism Emplicatinns Considered
in Today's Final Rule?

X. Were Energy Impacts Considered?

XL Paperwark Reduction Act

X11. National Technalngy Transfer and
Advancement Act of 1993

XIII. The Congressional Review Act (5 ULS.C.
801 et seq., as Added by the Smali
Business Regulatory Enforceiien
Fairness Act af 1996) :

Part Six—Delegition hinplications

1. What Is the Authority for the Final
Amendment Rule?

1. Why Should 1 Apply for Delegation of this
Rule?

Part One—What Events Led up to This
Rule?

I. What Is the Background of This Rule?

A. What [s the Phase I Rule?

Today's notice finalizes specitic
changes to the NESHAP: Final
Standards for Hazardous Air Pollutants
for Hazardous Waste Combustors (Phase
{) rule. published September 30, 1999
(64 FR 52828). In the Phase [ final rule.
we adopted National Emission
Standards for Hazardous Air Pollutants
to control emissions of hazardous air
pollutants (HAPs) from burning
hazardous waste in incinerators. cement
kilns, and lightweight aggregate kilns
pursuant to section 112(d) of the Clean
Air Act (CAA). which provisions require
that the emission standards reflect the
percformance of best available control

technology. Cement Kiln Recycling
Coulition v. EPA, 255 F. 3d 855, 857
(D.C. Cir. 2001). This level of control is
usually referred to as MACT, maximum
available control technology. Id. at 859,
These standards apply to the three
major categories of hazardous waste
burners-—incinerators, cement kilns,
and lightweight aggregate kilns. For
purposes of today’s rule, we refer to
these three categories collectively as
hazardous waste combustors (HWC).
More information on the Phase I HWC
MACT rule is available electronically
from the World Wide Web at
www.epa.gov/iwemact,

B. How Did the Court's Opinion To
Vucate the Rule and Petitioners Joint
Motion To Stay the Mandute Affect
Phase L und Today’s Rule?

A number of parties. representing
interests of both industrial sources and
of the environmental community,
sought judicial review of the emission
stundards and certain related
pruvisions. Petitions for review have
also been filed challenging certain of the
implementation provisions of the cule,
but thuse petitions have been savered
from the litigation dealing with the
emission standards, and all litigation on
thise challenges has been staved by
conseat of the parties.

As described in the “interim
standarcds” final rule in yesterdayv's
Federal Register. the D.C. Circuit. in the
case challenging emission standards,
fiund that EPA had failed to explain
adequately how its methodology for
caleulating sa-valled MACT floors
satisfied the requirements of section
112{d)(3). Cement Kiln Reaveling
Coulition, 255 F. 3d #55 (D.C. Cir. 2601).

On Outober 19, 2001, we, together
with all other petitioners that
challenged the hazardous waste
combustor emission standards. filed a
joint motion asking the Court to stay the
issuunce of its mandate for four months
to allow us time to develop interim
standards. Although neither the
opinion. nor the litigation, deals with
the implementation provisions at issue
in this rulemaking.! these issues became
a part of post-July 24 discussions
between EPA and the petitioners. As
part of the joint agreement and joint

1 Ay noted above. virtually all issues lwvolving
impletaeutatian provisions were severed aied
assipued separate case numbers, aud so wers not
lhetore the panel which decided Cement Kiln
Racveling Coalition.

motion to the court which resulted from
thase discussions, we agreed to
promulgate by February 14, 2002 several
of the compliance and tmplementation
amendments to the rule which we
proposed on July 3, 2001 (66 FR 35126).
Further information on this process is
found in the “interim standards” final
rule in yesterday's Federal Register, and
the joint motion can be viewed and/er
downloaded from EPA’s Hazardous
Waste Combustion website htep://
www.epr.gov/epacswer/hazwaste/
combust/preamble. htm.

II. Which Proposed Amendments Are
Included in This Rule?

After promulgation of the Phase [ rule,
gnmmenters (primarily the regulated
community) raised numerous potential
issues through intormal comments,
during EPA-conducted implementation
workshops (which are open to the
general public). and during litigation
settlement discussions. After
considering the issues raised, we
preposed 33 amendments to the Phase
[ ruie on July 3, 2001 (66 FR 35126,
35087, and 35124). Nine of these
proposed amendments were
promulgated in a Direct Final rule,? and
14 are being finalized today. Ten
amendments will be considered as we
proceed with a rulemaking on the final
replacement standards scheduled to be
promulgated by June 14, 2005.

In a separate nutice published in the
Federal Register on July 3, 2001, we
tonk direct final action on certain
amendments to the Sept. 1999 Phase [
rule: (66 FR 33087). We published the
direat final rule without prior proposal
hacause wa viewed those amendments
as heing noncontroversial. We stated
that we would withdraw any
amendments from the direct final
rulemaking that received adverse
cominents and instead. would seek
cominent on those umendments through
the “parailel” propnsal that was
published on July 3, 2001 (66 FR
35124}

The following tables include
informatien on all the amendments from
the July 3. 2001 proposals.

STlirluen anwenduents wers proniulgated oz July
4. 2001 in G ddivect tinal rule contingent upon the
Agency nolt receiving adverse conimient on the
amnemtlments. See 66 FR 35087, The Agency
reveived adverse conmuent on four amendments,
el issued o partial withdrawal of the direct final
rule on October 15, 2001 {66 FR 52361) that
withedresy pronuttpation of those four amendwients.
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COMBUSTION MACT AMENDMENTS: DIRECT FINAL RuLE
No. Title of amendment Approach to address amendment

i. Hazardous Waste Residence Time No adverse comments received. The amendment bacame ef-
fective on Oct. 18, 2001.

|| Deletion of One-fime Nolification of Compliance with Alter- | No adverse cornments received. The amendment became of-

native Clean Air Act Standards. factive on Oct. 18, 2001.
. Use of DRE Data in Lieu of Testing ..........cooverenns..... Adverse comments were receivad, thus the amendment was
proposed in the “paraliel” proposal, and is being promul-
gated in this rule.
IV e Time Extension for Waiving PM and Opacity Standards to Cor- | No adverse comments received.The amendment became ef-
relate PM CEMSs. fective on Oct. 16, 2001.

V. Alternative Hydracarbon Monitoring Location for Short Cement | Adverse comments were received, thus the amendment was
Kilns Burning Hazardous Waste at Locations Other Than the proposed in the “paraliel” proposal, and is being promul-
"Hot" End of the Kiln. gated in this rule,

L' I Alternative to the Particulate Matter Standard for Incineratars | No adverse comments received. The amendment became ef-
Feeding Low Levels of Metals. fective on Oct. 18, 2001,

VIt Deietion of Baghouss Inspection Requirements ... Adverse comments were received, thus the amendment was
proposed in the “paraliel” proposal, and is being promul-
gated in this rle.

Vil Feedstrearn Analysis for Organic HAPS «.o.oocooooooooro Adverse comments were received, thus the amendment was
proposed in the “paraflel” proposal, and is being promul-
gated in this rule.

X Revisions to the Metals Feedrate Extrapolation Procedures ... No adverse comments received. The amendment became ef-
fective an Qct. 16, 2001.

X . Feedrate Limits for Undetectable Constituents ......................_ | No adverse comments received. The amendment became ef-
fective on Qct. 15, 2001.

XI. Revisions to Assist Early Compliance ..o.oooooovoveeoooooe o No adverse comments received. The amendment became ef-
fective on Cct. 16, 2001.

Xl Accuracy Requirements for Weight Measurement Devices ... No adverse comments received, The amendment became ei-
fective on Qct, 18, 2001.

X, Delation of Requirement for Establishing a Scrubber Liquid | No adverse comments recaived. The amendment became ef-

Minimum pH Operator Parameter Limit for Mercury Control fective on Oct. 16, 2001.
for Wet Scrubbers,
COMBUSTION MACT AMENDMENTS
Proposed Rule
No. Title of amendment Approach to address amendment

i Definition of Research, Development, and Demonstration

Sources.

ldentification of an Organics Residence Time That Inde-
pendent From and Shorter Than the Hazardous Waste Resi-
dence Time.

Controls on APCDs After the Hazardous Waste Residence
Tirme Has Expired.

Instantanequs Monitering of Combustion Zone Pressure ...

Operator Training and Certification ...

Bag Leak Detection SYSIEMm ....oo..oovvivieeceieeeevresess oo

Time Extensions for Perfarmance Testing If the Test Plan Has
Not Been Approved.

Flexibility in Operations During Confirmatory Performance ;
Testing for Dioxin/Furans.

Waiving Operating Parameter Limits During Performance Test-
ing.

Method 23 as an Altemative 1o Method 0023A for Dioxin/
Furans.

Calibration Requirements for Thermocouples ..o,

Alternative Approach to Establish Operating Parameter Limits

Extrapotation of Operating Parameter Limits w..........oocovv oo

Limit on Minimum Combustion Chamber Temperature for Ce-
ment Kilns,

Revisions to Operating Requirements for Activated Carbon In-
jection and Carbon Bed Systems.

Clarification of Requirements to Confirm Carbon Bed Age ...

Revisions to Operating Parameter Limits for Wet Scrubbers ...

Repropasal of kVA Limits for Electrostatic Precipitators and
Request for Comment on Approaches to Ensure Baghouse
Perfarmance.

How to Comply Temporarily with Alternative, Otherwise Appli-
cable MACT Standards.

The amendment will be addressed in a future MACT rule.

The amendment is will be addressed in a future MACT rute.

The amendment will be addressed in a future MACT rule.
The amendment is promulgated in today's rule.

The amendment is promulgated in today's rule.

The amendment is promulgated in today's rule.

The amendment is promulgated in today's rule.

The amendment is promulgated in today’s rufe.

The amendment is promulgated in today's rule.

The amendment will be addressed in a future MACT rule.
The amendment is promulgated in taday’s rule.

The amendment will be addressed in a future MACT rule.
The amendment will be addressed in a future MACT rule.
The amendment will be addressed in a future MACT rule.
The amendment is promulgated in today's rule.
Amendment is pramuigated in today's rule.

The armendment will be addressed in a future MAGT nule.
The amendment will be addressed in a future MAGT rula.

Amendment is promulgated in today's rule.
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COoMBUSTION MACT AMENDMENTS—Continued

Proposed Rule

No.

Title of amendment

Approach to address amendment

RCRA Permitting Requirements for Sources Entering the
RCRA Process Post-Rule Promulgation.

The amendment will be addressed in a future MACT nule,

Part Two—What Revisions, Proposed in
the Parallel Proposal, Are We Making
Today?

1. What Previous DRE Test Results May
You Use To Demonstrate Compliance
With the MACT DRE Standard

A. Why Are We Deleting the Age
Bestriction for Using Duta in Lieu of
Performing a DRE Test?

Today we are revising the September
1999 tinal rule to allow sources that
inject hazardous waste only in the flame
zome to use any previous destruction
and removal efficiency (DRE) test results
to dogument compliunce with the DRE
standard, provided the data meet our
quality assurance/quality control
requirements. These revisions do not
affect sources that inject hazardous
waste in places other than the normal
Hame zone.

Priur to today's change. we allowed
daty that were no olbder than five vears
to be used to document compliance
with the DRE standurd. However,
stakeholders observed that sources that
inject hazardous waste only in the tame
zone need only document compliance
with the DRE requiremoent once tor the
lite of the source under September 1999
final rule, provided the test continues ty
he representative of current design and
uperating conditions, Stakeholders
reasoned that, given that a single test is
acceptable to document compliance
with the DRE standard tor the life of the
scurce. the rule should allow use of DRE
data older than five years to document
compliance with the standard. We agree
with stakeholders’ concerns.
Accordingly. in the parallel propuosal to
the direct final rule, we proposed tn
allow any DRE results (that meet QA/QC
requirements and that centinue to
represent the design and aperation of
the source), irrespective of how old the
tests are, to be used in lieu of having the
source perform a new DRE test. All
comments we received on this issue
were favorable.

This change does not apply to sources
that inject hazardous waste nutside of
the flame zone because the September
1999 final rule requires that these
sourees docwment compliance with the
DRE standard every five vears. Thuese
sources may use DRE test results that
are no older than five years old to

document compliance with the initial
DRE test, and are required to perform a
new test every five years. Although we
explained in the preamble to the July 3,
2001 proposal that the revision
discussed above applies only to sources
that feed hazardous waste in the Hame
zone, one cammenter notes that the
proposed rule did not make a
distinction between sources that feed
waste in the flame zone versus other
snurces. We agree with this commenter
and have cortected this oversight in
toduy’s amendment.

B. Why Are We Expuanding the Type of
Allawuble DRE Test Results To Include
Any Results That Puss QA/QCY

The September 1899 final rule
restricts the DRE test data that can be
used in lieu of performing a new test to
data ubtained in support of a previous
RCRA permit issuance or reissuance.
We did this because we wanted to
ansire that the DRE data used met the
auality assurance/guality control
reqguirements applicable to data usecd to
demunstrate compliznce with the
standards under the RCRA permit
procuess. Stakeholders, however,
exprossed concerns that data meeting
EPA's quality requirements can be
venerated outside the RCRA permit
process. For example. a suarce might
perform some tvpe of CAA performance
testing. This testing potentially could
have the same level of uversight. and the
same quality, as data obtained during
the RCRA permit process.

We agree with stakeholders” concerns.
In the parallel proposal to the direct
tinal rule. we proposed to allow other
DRE data provided that the data were
abtained with the sume level of
oversight and quality as those data
obtained during the RCRA permitting
process. All commenters agree with this
proposal and we are promulgating this
amendment as proposed.

1I. What Are the Hyvdrocarbon
Monitoring Requirements for Short
Cement Kilns Burning Hazardous
Waste at Locations Other Than the
“Hot” End of the Kiln?

Wu ave revising the requirements of
§ 6:33.120645)(13) to allow short, dry
process cement kilns to continuously
manitor hvdrocarbons in both the alkali
by-pass durt and at a “preheater tower

combustion gas monitoring location™ as
an alternative to hydrocarbon
monitoring in the main stack. These
revisions are identical to those proposed
(in the parallel proposal to the direct
final rule (66 FR 35124 and 35092)).
Accordingly, we are revising the
requirements of § 63.1206(b}(13}{i) and
adding the definition for a “preheater
tower combustion gas monitoring
location™ tn § 63.1201(a) as proposed.

Prior to today's action,

§ 63.1206({b}(13)(i) required new and
existing cement kilns to comply with a
main stack hydreocarbon standard of 20
ppmyv it hazardnus waste is fed at a
loration nther than the kiln end where
fuels are normally tired and products
are normally discharged (this is also
described as the “hot™ end of the kiln).
These other locoations can include firing
hazardeous waste at midkiln, at the
upper end of the kiln where raw
materials are ted. or in the calciner. As
explained in the final rule promulgated
m1 September 30, 1999, we concluded
that it wonld nat be appropriate for
cement kilons to comply with a
hvdrocarhon stundard in the by-pass
duct it hozardous waste is fed ata
[ocation downstream (relative to the
direction of flue gas flow} of the by-pass
sampling lecation. We stated that such
nperution would result in combustion of
hazardous waste that would not be
momitored by a hydrocarbon monitor
(64 FR 52971).

Toduv's rule establishes an alternative
to the main stack hvdrorarbon standard
nf 20 ppmy for short, dry process
cement kilns, Specifically, we are
finalizing an alternative hvdrocarbon
standard of 10 ppmv measured
continuously both in the alkali by-pass
duct and at a preheater tower
combustion gas monitering location.
This alternative moenitoring approach
satisfies our concern that the
combustion of hazardous waste is
monitored continuously by a
hydrocarbon monitor.

One commenter npposed the
pruposed revisions to the hydrocarbon
monitoring requirements and stated that
the provision inappropriately
astablishes o separute category for short,
dey process cement kilns and weakens
the hydrocarbon standard by allowing
for an increase in emissions. Three other
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commenters supported the proposed
changes to allow short, dry pracess
cement kilns to continuously monitor
hydrocarbons in the alkali by-pass duct
and at the preheater tower combustion
gas monitoring location,

We disagree with the commenter that
this hydrocarbon monitoring alternative
establishes a separate subcategory for
short. dry process cement kilns. The
final rule promulgated on September 30,
1999 {64 FR at 52885-52888)
established different hydrocarben and
carban monoxide standards for cement
kilns with and without by-pass
sampling systems. See
§§63.1204(a)(5)(i) and (ii}). All the
existing short, dry process cement kilns
burning hazardous waste are equipped
with a by-pass duct and are subject to
the hydrocarbon and carhon monoxide
standards of § £3.1204(a)(5)(i). Today's
final rule thus does not create a new
subcategory for short, dry process
cement kilns,

We also disagree with the commenter
that the alternative hvdeocarbon
monitoring requirements weaken the
hvdrocarbon standard resulting in
increased hydrucarbon emissions. We
note that the hvdrocarbon emission
standard for the hydrocachon
mnnitoring alternative (10 ppmv) is
more stringent than the hvdrocarbon
standard in the main stack (20 ppmv].
All hydrocarbon emissions from the
combustion of hazardous wastes would
be reflected in the hydrocarbon
measurements in the by-pass duct and
at the preheater tower monitoering
lncation and would decreuse with
improved combustion efficiency. As a
result, this reflects MACT control or
better because the hvdrocarbon standard
under the alternative is more stringent.
As a result, one likely outcome of the
alternative is that sources may burn
hazardous waste under more efficient
conditions,

We recognize, however. that a source
alecting the hvdrocarbon menitoring
alternative could substitute for its
normal raw materials with nther taw
materials containing higher truce levels
nf organics. This numitoring alternative
wouldn't detect higher concentrations of
hydrocarbons emitted from the main
stick (associated with the new mw
matetials) even though hvdrocarbon
concentrations originating from the
combustion of hazardous waste remains
the same. This substitution scenario is
unlikely to cccur for cement kilns
because these facilities are sited near the
primary raw material source tu avoid
transportation costs. Transporting large
quantities of an alternative sources of
raw material(s] is likely to be
prohibitively costly. Moreover, we

anticipate that any potential concerns
associated with such raw material
substitutions can be addressed in a site-
specific risk assessment conducted as
part of the RCRA permitting process.
See Horsehead Resource Development
Co.v. Browner, 16 F.3d 1246, 1262-83
{1.C. Cir. 1994) (EPA may permissibly
regulate combined emissians from
burning both hazardous wastes and non-
wastes from boilers and industrial
furnaces pursuant to its RCRA
authority})

Accordingly, we are revising the
requirements of § 63.1206(b)}(13){i) and
adding the definition for a “preheater
tower combustion gas monitoring
location™ tu §63.1201(a).

III. Why Are We Deleting the Baghouse
Inspection Requirements?

As proposed (66 FR 35124 and
35096), we are deleting the prascribed
baghouse inspection requirements of
§ 831 206(cH7)INB)}1~10) applicable to
incinerntors and tightweight aggrogate
Kilis. We find that the general peratiun
and maintenance plun requirenients
under § 6:1.1206{c)(7){i) and the use of a
hay leak detector are adequate to ensure
proper nperation and maintenance of
the baghouse, We believe that generic.
proseriptive requirements (e.g.. monthly
inspection of bags, bag connections and
the interiur of the baghause for physical
integrity] may impase burdensome cost
without coimmensurate henefits because
such requireinents may be ingppropriate
for the purticular source, [n lew of
complving with generic requirements,
witizh source is required to develop
muonitoring and inspection procedures
and to include those procedures in the
genera] eperation and naintenance
plan,

We are alsa deleting the requirements
of §63.1206{c)7HIA) and
§63.1207(0(1)(xv} reguiring submittal of
the baghouse operations and
maintenance plins to the Administrator.
We had already determined that the
general operation and maintenance plan
required under § 63.1206(:)H{71({) need
not be submitted to the Administratar
for review and approval. Therefore, we
tind no need to now single vut the
baghouse operation and maintenance
plan for review and approval. since
scurces must continuously operate a bag
leak detector system that icentifies
baghouse malfunctions.

Must comments favored the revision.
One eommenter, however, favors
retaining the inspection provisions. and
states that inspections trigger preventive
maintenance, prevent malfunctions. and
identify sources of fugitive emissions,
We believe that site-specific bughouse
insperction and monitoring provisions

included in the operation and
maintenance plan, coupled with a bag
leak detector system, will ensure proper
operation and maintenance of the
baghouse hecause a bag leak detection
system is a state-of-the-art monitoring
system that ensures that the baghouse
centinues to operate in a manner
consistent with good air pellution
control practices. See alsn 64 FR 52908,
September 30, 1999, The operation and
maintenunce plan must be included in
the nperating record and is subject to
review by the inspectors to determine
whether it is adequate to ensure the
baghouse is uperated and maintained in
a manner consistent with good air
pollution control practices for
minimizing emissions at least to the
levals required by all relevant standards.
§§63.1206{c)(7) and 63.6{e}. We da not
regard further requirements as necessary
to assure propsr baghouse operation and
maintenanoe,

IV. What Are the Requirements for
Feedstream Analysis of Organic HAPs?

[n the parallel proposal to the direct
final rule {66 FR 35124 and 35096), we
intended to clarify the requirements for
feedstream analysis of organic HAPs for
compliance with the DRE standard.
Sectinn 63.1207{F) requires you te obtain
“un analysis of each feadstream,
including hazardous waste, nther fuels,
ind industrial feedstocks, as fited, that
includes: * = * an identification of
such orgunic huzardous air pollutants
that are presunt in the feedstream,
except that vou nevd not analvze for
organic hazurdous air pollutants that
would reasonably not be expected to be
foaind in the feedstriam.” Following
pramulgating ot the rule, stakeholders
expressad concern about whether we
had souglt to require an analysis of all
waste feedstreams or only the hazardous
waste feedstreams. Stakeholders also
brought to our attention that there were
certain implications of requiring an
inalysis of CAA HAPs rather than RCRA
Appendix VI arganic compounds, and
stuted that the requirement tor
continued analysis of organic HAPs
every five vears tor the comprehensive
performunce test is overly burdensome
if o source qualifies to comply with the
DRE standurd with a one-tinte emissions
test,

We addressed stakehnlders” concerns
in the proposed rule as tollows. First,
we addressed the implications of
selecting POHCs from the list of organic
CAA HAPs rather than from the list of
RCRA organic compounds for
demonstrating compliance with the DRE
stundard. One stakeholder questioned
whether RCRA DRE test data can be
used in lien of MACT DRE testing if the
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POHCs selected during the RCRA test
are not organic HAPs under the CAA.
Anather question was how to ensure
DRE of those nrganic HAPs tor which
thermal stability data are not available.
In response, we stated that, to satisty the
MACT DRE standard, sources must
ensure that the POHCs used to
demonstrate compliance are
reprosentative of the most difficult to
destroy organic compounds in their
hazardous waste feedstream. Fur
instance, the most difficult to destroy
POHCs used for RCRA DRE testing
‘would also be representative of the most
difficult to destroy CAA organic HAPs.
See 66 FR 35097,

Second. we responded to questions on
the frequency for analyzing organic HAP
compounds in hazardous waste
feedstreams, Stakeholders had
questioned why analysis of waste
streams for organic HAP compounds
must be included with the site-specitic
test plan for comprehensive
poerformance testing every five yoars
nnee i source has demonstrated
cnmpliance with the DRE standard with
a one-time test under the conditions of
§63.1206(b)(7)(i}. In the propuosal. we
agreed with stakeholders that the
comprehensive wnalvsis required by
§HI2Z07(N(1IHA) is not necessary in
all cases. As o result, we propased to
add §63.1207(O{1}ii)(D) to allow
regulatory officials to waive the -
comprehensive analysis of organic
cnmpounds, provided that the POHCs
wsel to demonstrate compliance with
the DRE standard continue to be
representative of the organic HAPs
being fed to the combustor. See 66 FR
33097,

Third. we clarified that we intended
to require analvsis of orgunic HAPs in
the hazardous waste feedstreams only.
Section 63.1207(0(1)(1)(A) could be
read to imply thut snurces must analvze
all feedstreams tor arganic HAPs, We
proposed to amend this section to
reflect our true intent not to require
analysis tor all feedstreams. See 66 FR
35097.

The majority of commenters on the
proposal agres with the clarifications.
However. one commenter asserts that
POHCs should be selected considering
organic HAPs in all feedstreams, not just
hazardous waste fredstreams. The
commenter reasons that approval of a
comprehensive performance test plan
without knowledge of the orgunic HAPs
in all fecdstreams could result in
selecting POHCs that do not represent
the most difficult to destroy organic
compaounds in all feedstreams. Thus, the
DRE test may not ensure destruction of
the mast difticult tu destroy compounds
fed to the combuster. The commenter

also suggests that the analysis for HAPs
in all waste streams should be required
because one or more of the POHCs
swlected based on hazardous waste
ferdstream analysis may also be present
in nonhazardous waste streams, If the
feedrate of POHCs in nonhazardous
waste feedstreams are not accounted for
during DRE testing, the DRE calculation
will be conservatively low because more
POHCs will be fed than accounted for in
the calculation. In summary, the
commenter’s first concern addresses the
analysis of feedstreams for HAPs for
POHC sslection prior to conducting the
pertormance test, while the second
concern addresses the analysis of
tfeedstreams for HAPs that are chosen as
POHCs for purposes of calculating DRE
during the performance test.

With respect to commenter's first
concern. we disagree with the need to
consider organic HAPs in all
teedstreams tor POHC selection. Wa
adupted the DRE requitement from
existing RCRA reguirements where it
applizs ooty to hazardous waste teeds,”
and did so to satisty section 3004
(](1B) of RCRA. which requires EPA
b reetain a DRE requirement for
hazardous waste. Also. repromuigation
of the RORA requirement as a CAA
standard saves the administrative
burden of separate RCRA DRE
permitting. See 64 FR at 532847, In
addition, even if all feedstreams were
considered for POHC selection, wee
conclude thut organic HAPs in fossil
fuels and raw waterials would not be
seleated as the POHCSs of groatest
cancern considering the tvpes and
concentration of those organic HAPs
relative tn the tvpes and concentration
ol organit: HAPs in hazardous waste
feedstreams, Finally, we note that
enwners and nperators typically select
the sume POHCs to demonstrate DRE
regardless of the hazardous waste
present. These POHCs are wimony the
maost ditficult compounds to destroy of
any organic compounds. Thus. presence
nf organic HAPs in nonhazardous waste
feedstreams is generally moot because
they would not suggest any different
POHCs.

With respect to the communter’s
second concern, we agree that the DRE
valculation will be conservatively lnw if
PQOHCs are: present in nonhazardous
waste feedstreams and not accounted foc
in the calculation, However, we are not
aware that this has been a problem for
sources tryving to show compliance with
DRE. Thersfore, based upon the

Hlor example, the IRE reguirements ol § 266,104
lor vranent kilns and lightweiehit agoreaate kilns
appely I hairdows waste feedstreams only, ot
tossil el or s nsderial feedstresins.

commenter’s two concerns, we think the
proposed clarifications are appropriate.

Part Three—What Revisions, Proposed
in the Technical Amendments Proposal,
Are We Making in Today’s Rule?

I, What Revisions Are We Making to
the Combustion System Leak
Provisions?

We are muking several revisions to the
combustion system leak provisions.
First, we are amending the definition of
an instantaneous pressure monitor to
better clarify that the intent of the
combustion system leak requirements is
to prevent fugitive emissions from the
combustion of hazardous waste rather
than from nonhazardous feedstreams.
The: revised definition also clarifies that
instantaneous pressure monitors must
detect und record pressure at a
froquency adequate to detect
combustion system leuk events, as
determined on a site-spucitic basis. See
§63.1201() und § 63.1209(p). Second,
vou must specify the method that you
plan to use to control combustion
svsteny leaks in the performance test
workplan and Notitication of
Compliance. See § 1206{c}(5)(ii).
Finally, in response to numerous
conuments, today’s rule also adopts a
provision that will allow vou. upon
prior written approval of the
Administrator. to use other techniques
o monitor pressure that can be
demuonstrated to prevent fugitive
emissions without the use of
instintaneous pressure limits, See
S oA t206{c)(5){0)(D).

A What Did We Propose To Change?

The September 1999 final rule
requires vou to control combustion
svstem loaks by either: {1) Keeping the
combustion zone sealed; (2) maintaining
the maximum combustion zone pressure
lower than the ambient pressure using
an instantanceous monitar; or (3) using
an afternative neans to provide control
of system beuks, Atter publication of the
tinal rule, stakeholders expressed
concern that the requirentent to
maintain the combustion zone pressure
lawer than umbivnt pressure {option 2
abave] could vesult in an overly
prescriptive requirement. Stakeholders
believe this regulatory language can be
interpreted to require you to menitor
and record combustion zone pressure at
u Brequency of every 50 milliseconds.
Stakeholders also requested that we
clarify that combustion system leaks
refer to fugitive emissions resulting from
the combustion of hazurdous waste, and
not fugitive emissions that originate
feom nenhazardous process streams
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{e.g., the clinker product at a cement
kiln),

In response to the above concerns, we
proposed several amendments to the
combustion system leak provisions. 66
FR at 35132, First, we proposed to
modify the definitinn of an
instantaneous pressure monitor to read
as follows: “Instantaneous monitoring
for combustion system leak contrnl
means detecting and recording pressure
without use of an averaging period, at a
frequency adequate to detect
combustion system leak events from
hazardous waste combustion.”

Second, we proposed to revise the
automatic waste feed cutoff regulatory
language to read as follows: “If you
comply with the requirements for
combustion system leaks under
§63.1206(c)(3) by maintaining the
maximum combustion chamber zone
pressure lower than ambient pressure to
prevent combustion svstem leaks from
hazardous waste combustion, vou must
perform instantaneous monitoring uf
pressure and the autoematic waste frod
cutoff system must be engagied when
negative pressure is not adeguately
maintained.”

Third, we proposed that you must
spacity the method used to control
combustion svstem leaks in the
performance test workplan and
notificatinn of compliance. if you -
#ontenl combustion system leaks by
maintaining the combustion zone
praessuare I(?\\r’f?l' Tl'.lilI'l {I[]lhil)llt pressure
using an instuntaneous monitor. we also
proposecd that vou must specity the
monitoring and recording frequency of
the pressure monitor. and specity how
the monitoring approach will be
integrated into the automatic waste feed
cutoft svstem.

Stikehnolders alsu suggested that we
allow averaging of the pressure readings
over short periods of time. e.g., a 5-
second rolling average updated every
second. in demonstrating the
combustion system is maintained below
ambient pressure, As result, we
requested comment on whether such a
muinitoring upproach is appropriate,

B. What Were Commenters’ Reactions to
the Pruposed Amendments?

We received no adverse comments on
the proposed amendmeonts that: (1)
Require you to specity the method that
will be used to control combustion
system leaks in the performance test
workplan and notification of
compliance; and (2) revise the automatic
witste feed cutoff provision that
addresses combustion system leak
events, We are finalizing these proposed
umendments in today's rulemaking,

The majority of commenters
supparted the proposed amendment to
the definition of instantaneous
monitoring. Many of those supporting
this amendment, however, were
apposed to the concept of requiring
instantaneous pressure limits altogether
{see discussion belnw). One commenter
expressed concern that the definition of
instantaneous monitoring can still be
interpreted to require vou to monitor
pressure as often as ance avery 50
milliseconds. Although the proposed
definition of instantaneous monitoring
clarifies that monitoring frequency
should be adequate to detect
combustion system leaks. the language
dues not specity what is considered to
be an appropriate frequency, We
conclude that such specificity in
regulations would not be appropriate
hecause sources differ substantially in
design und nperation such that different
manitoring frequencies may be needed
to provent fugitive emissions. As a
resudt, we are adopting. unchanged. the
proposed revision to the definition of
instantanenus monitoring,

Rather thun specify a minimum
muonitoring frequency in the reoulations,
we clurify here that we do not intend for
the instuntancous menitoring
recuirements to require a pressure
monitoring frequency as often as once as
every 50 miiliseconds, We believe a
reasunable prossure monitoring
frequency that conld meet the intent of
the instuntancous moaitoring detinition
is once every second. and a reasonable
prossure recording frequency could be
once every minete, provided that: (1)
the automatic waste feed cutoft is
engaged when a ene-second reading
exceeds ambient pressure: (2) vou
record in the operating record when any
sueh event ocrurs: and (3) the pressure
reading that is recorded every minute
represents the highest one-second
abservation during the previous minute,

€. What Were Commenters’ Objections
to instantancous Pressure Limits?

Commentrrs disagree with the
promise that o positive pressure event
eUates to a release nf fugitive
smissions. citing examples of positive
pressure events that, based on svstem
design and vperation, do not result in
fugitive emissions, They claim the rule
as currently written will discourage
innovative engineering solutions that
would minimize fugitive emissions {e.g.,
instatiation of new kiln seals) because of
the presumption that any positive
pressure excursion results in an
automatic waste feed cutaoff.

We acknowledge that positive
pressure vvents do not nocessarily result
in fugitive emissions, For example,

there are state-of-the-art rotary kiln seal
designs (such as shrouded and
pressurized seals) which are capable of
handling positive pressures without
fugitive releases. Specifically, we are
aware of rotary kilns operated at the
U.S. Department of Energy (USDOE]}
Suvannah River Site and USDOE Qak
Ridge Site that have been used for
racdioactive and hazardous waste
treatment which are designed to prevent
the relsuse of radioactive materials. The
Suvannah River kiln uses muitiple
graphite seals with pressurized
chambers between the seals to prevent
out-leakage at kiln pressures up to the
pressure in the seal chamber (10 psig).
The Oak Ridge kiln uses overlapping
spring plate seals to form an air seal,
and is designed to withstand positive
pressures up to 2 psig. See Support
Ducumuent tor Fugitive Emission
Control, February, 2002 for more
information.

Hawever, we believe these kilns are
highly unusual, and that other
conventional rotary kilng used in the
hazardous waste combustion industry
way not huve seals which are designed
tor such positive prossure operation, In
fact. we helivve that, fur most rotary
kilns in current service. positive
pressune events can result in fugitive
releises. The level of such fugitive
ruleases will be dependent on factors
including the magnitude of the pressure
excursion and the design and operation
af the kiln.

Nonictheless, we agres that explicit
restrictions un positive prossure events
sould discourage vou from
inplementing innovative methods to
provent fugitive vinissiuns. and we agree
that instantanenns negative pressure
liniits may be not warrinted for all
hozardous waste combustion sources. A
solution that was recommended by
suveral commentees would amend the
pressure nionitoring requirements by
including a provision that will, upon
prior written approval of the
Administrutor, allow vou to use other
techniques to manitor pressure which
ain be denionstrated to prevent fugitive
cmissions without the use of
instantaneous pressure limits. Such a
provision would clarity that you can use
a compliance approach that does not
requiry prussure to be maintained below
imbient on un instantanecus basis
provided you demonstrate that the
methnd prevents fugitive emissions. We
agres that this recommended
amendment is reasonable and
appropriate. Today’s rule adopts this
revision to the combustion system leak
provisions,

Manty commenters believe
instuntaneons pressure monitering
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requirements will increase the number
of automatic waste feed cutoffs,
resulting in rapid switching betwren
use of supplementary fuel and
hazardous waste tuel. The instantaneous
pressure monitoring requirements could
thus have a negative impact, resulting in
increased use of fossil fuel and. because
of the non-steady-state nature of
combustion conditions associated with
the rapid switching of fuels, increased
pollutant emissions. Commenters claim
the use of short averaging periods, time
delays, or damping of the transmitter
résponse times would allow properly
designed facilities tn handle these types
of pressure changes while still
minimizing fugitive emissions.

We believe automatic waste teed
cutoffs are appropriate non-compliance
deterrents, and are necessary whenever
vou exceed an emission standard or
operating requirement (¢.g.. when
fugitive emissions eccur). [f you
repeatedly exceed the rmission
standards you should modity vour
nperating practices and/or design of the
unit to minimize the number of
exceedances. However, we agroe that
needless triggering of automatic waste
feed cutoffs when vou are not exceeding
an emission standard mav provide less
environmental protection. not more. As
previously discussed, there may be
instances when positive pressure svents
do ot result in combustion system
Leaks. We helivve the provision we are
aclopting that will allow vou to use
other technigues to monitor prossure
that can be demonstrated to prevent
fugitive emissions adequately addresses
these commenters” concerns,

Several commenters suggest we
abandon the instantanenus pressure
monitnring requiremeant altogether and
use the existing RCRA fugitive emission
regulatory language in § 264.345 .4 One
commenter agreas that there are sume
units where instantaneous negative
pressure limits are desirable to
minimize fugitive rmissions. Othuer
commenters claim we should abandon
the instantaneous monitoring
requirements becitse we require
different levels of protection across
ditferent regulations. Specificallv, the
instantaneous pressure monitoring
requirements in the Hazardous Waste
Combustor MACT rule appear to reflect
a zern tolerance for combustion svstem
leaks while the requirements of the
RCRA Subpart BB regulations covering
air emisstons for equipment leaks are
less restrictive tor the some types of
wastes. One commenter states that the

T We note ther § 264,346 Lrugnage iloes nol
e plicitly reire instantatienns pressseee
inonilring,

instantaneosus pressure monitoring
requirements should be abandoned
because we have not demonstrated
combustion system leaks present health
risks.

We believe that combustion system
leaks must be prevented whenever it is
reasonably possible. This is the
approuch currently required by existing
RCRA huzardous waste incinerator and
hoiler and industrial furnace rules. See
§4 264.345(d}(2) and 266.103(h){2).
[nstantaneous pressure monitoring
withaut the use of averaging periods is
an appropriate. demonstrated
compliance strategy option that
achieves this goal. As a result, we
cannot agree to drop the instantaneous
monitoring requirements tor all
tacilities. However, us previously stated,
instantaneous pressure monitoring
requirements may not be warranted for
all hazardous waste combustion sources
by prevent combustion system leaks and
wirare ineluding o provision that atlows
vou to use other technigues to monitor
pressure which can be demonstrated to
prevent fugitive emissions.

We acknowledge the ditferences
hetween the RCRA Subpart BB and
MACT combustion svstem leak
requirements. The MACT provisions are
designed to assure cnmpliance with the
lrzardous waste combustor emission
stuncards and to assure that vou nperate
in a manuer consistent with good air
patlution control practices. CAA
Section 112(d) MACT emission
standards and good air pollution control
practices are genevaliv technology
specitic and deprndent on the type of
regulated unit—they are not risk-based
standards, Fugitive emisstons from apen
tanks. pumps and valves will not be
regubated the same as fugitive emissions
from hazardous waste combustors
because they are ditferent devices that
practically must use ditferent pollution
abatement svstems.’ Thersfore. we do
not agree with the commenters’
assertions that there is an inuppropriate
disparity between the Subpart BB and
MACT requirements.

One commenter belioves thut a five
second pressure avaraging or delay
period is adequate for most sources, but
for svstems with high performance or
double seals, a lunger time could be
warranted and tor systems with less
eifective seals, a shorter perivd could be

A For eximple. lugitive enissions tron
contbmstors e genetally controlled by waintaining
aategative contbustion chaber pressure to ensure
Hue orgagnie wishes renmain i Hie anit a the elevated
temperatures o achieve orgimie destracting,
Fugitive saiissions from tinks aud valves are
aunerally contrallend with conbinnnent svstems
Hauk covers ar vipor feeovery svsteimsls periodic
lak lnspections. ele,

appropriate. Another commenter
helieves that we should allow you to
average the positive pressure events
over a time period net to exceed 15
seconds. A third comment recommends
that the averaging period be no longer
than a half of a second.

We disagree that a pressure averaging
time not to exceed either five or fifteen
seconds would be appropriate for all
sources, The pressure monitoring
technique that adequately prevents
combustion system teaks is site-specific
and will be dependent on many factors,
including combustion chamber type and
design, kiln seal design, hazardous
waste tead practices, ete. If you choose
to implement a prassure averaging
compliance approach, today's adopted
amendment requires you, on a site-
specitic basis, to demanstrate that the
averaging period adequately prevents
fugitive emissions.

Finally, ane commenter states that
EPA should not require chemical
demiliturization tacilitivs to maintain
negative pressures in the combustion
chumber at all times due to the energetic
nature of the feedstream. The
commenter states that aithough it is not
passible to eliminate all transient
prossure spikes in chemical
demilitarization furnaces, the
conunenter belivves the engineering
features of the units and the air
containment systems address
environmental concerns. Furthermare,
Hur comunienter asserts that fugitive
winissinns that are released from these
units into the containment rooms are
cantrothed to better than o 99.9999%
destruction remaoval efficiency, and
sugzests this meets or exceeds the
control level that would be achieved it
those same emissions had passed
through the aic pollution control system.

The ¢hemical demilitarization
facilities ure unique because: (1) They
thermally treat chemical agents; and (2)
the combustinn nnits are located in
enclosed rooms where the air is
exhausted through a bunk of carbon
tilters specitically designed to contral
bugitive cmissiuns, YWe are convinced
that combustion system leaks should be
prevented whenever it ts reasonably
possible. even considering the fact that
the fugitive emissions are controlled by
a secendary device. We consider this
necessary because of the toxicity of
these wastes, and because we believe
such an approach is consistent with
current good air pellution control
practices.

We hehieve mringmizing fugifive emissions
whenever rusonably possible to e cnnsistent with
woned air poliition practices because this best

Comtinne!




6976

Federal Register/Vol. 67, No. 31/ Thursday, February 14, 2002/Rules and Regulations

Because it appears that these facilities
may be designed to adequately control
the fugitive emissions that are released
from the combustion units, a pressure
manitoring scheme that does not
include the use of instantaneous limits
may be warranted.” We note that there
are two existing regulatory mechanisms
that allow you to implement a fugitive
emission control compliance approach
nther than ona that uses instantaneous
pressure limits, First,
§63.1206(cH5M{1)(C) allows you to use
an alternative means to provide control
of combustion system leaks equivalent
to maintenance of combustion zone
pressure lower than ambient pressure,
upaon prior written approval of the
Administrator, Also, the alternative
monitaring provisions of § 63.1209(gj(1)
allow you to petition the regulatory
official for approval to use alternative
monitoring methods. As previously
discussed, we are amending the
pressure monitoring requirements to
include a provision that will, upon prior
written upproval of the Administrator,
atlow the use of uther technigues to
monitor pressure which can be
demonstrated to prevent fugitive
emissions without the use of
instantaneous pressure limits.

II. What Revisions Are We Making to
the Operator Training and Certification
Requirements ? .

On July 3. 2001 (see 66 FR 35132-34).
we proposed changes to the opuerator
training and certiticativg requirements
of § 63.1206(c){6). Todav we are
finalizing those chunges us proposed,
These changes revise the rule to: 1)
Allow incinerator coatro! room
uperators to b trained and certified
under either a site-specitic, source-
developed and implemented program;
or the American Society of Mechanical
Engineers (ASME] program; or a state
program; (2) fur sources that choose to
use the ASME program, require only
provisional ASME certification by the
curnplianece date tor existing facilities,
and by the date of assuming duties for

wnsures the organic waste renains in the
combustion uwit for a duration of line. aod at an
vlevited teniperature. necessary to achieve adeguate
vrganic destractin,

P The intonnation provided by the comumentsr
that describes the control efficieucy for relesed
fugitive emissions does not contaiu the level of
tletaif that woukd allow ns to conclusively evabuate
the catumenter's assertions. For exawple. no
ttunnation was provided explaining whetler
comparable carbon removial efl neies would be
achiaved tor such low orginic concenteation levels
that result after the fugitive eiissious are diluted
by the containment ronm air (as comparerl 10 the
destruction and remuoval efficiency ia the
cotilmistor). The level of ceview is moee
apprropristely conducted by the ocal reaulatory
nlticiat,

new employess: (3) delete the
requirement to provide control room
operator training and certification for
shift supervisors; (4} require control
room operators to complete an annual
review or refresher course covering
prescribed topics to maintain
cartification; and (5) clarify that a
certified control reom operator must be
on duty at the source at all times the
source is in operation.

As explained at proposal, the ASME
program comprises of testing in two
parts. The ASME administers a
comprehensive. generic, written test
addressing operations of various types
ot incinerators and their pollution
control systems, and awards pravisional
certification to operators passing this
test. Full certification is awarded later
after an operator with provisional
certification passes an an-site. site-
spucific orul examination. The ASME
dlewes not implement any training
progrims for these tests, und also does
not require any annual review or
refresher course to maintain
certitication. Under today™s rule, each
souren is required to impart reguisite
training to its uperaters t pass the tests
administered vither by the ASME. or by
thu source itself; and also to implement
an annual review or refresher course,
duseribed in detail at proposal,

Most commmenters strongly favor all
the revisinns, One commenter, however,
states that deleting certification
requirements for shift supervisors is
unwise and can lead to increased
eroissions, and that the certitied
supervisors can il fo during absences
ot the opurator, We were not persuadod
by this comment. Today's revision
mandates the presence nf a cartified
operator at all times the source is in
uperation. Because there will always be
some periods of absence of any
particular vperator (due to vacation
time, sickness etc.), the source will
prepare plans for such periuds and
record them in the training and
certification program. that is a part of
the operating record. Since many
suurces are vperated 24 hours o day, 7
ddays a week, and there is more than one
operator in the vontrol rosm (with one
heing the chief or head aperator]. we
helieve euch souree will train and
vertity several aperators. and plan their
rotatinnal assignments according to
their needs. 1t is the responsibility of
vach source to plan whether to utilize
the shift superviser, or u deputy of the
chief eontrol room aperator during any
absences. Of course, if a shift supecvisor
is used for such necasions, the shift

supervisor must be trained and certified
us a contrnl caom operator,

One commenter states that no state
programs for control room operators are
avatlable. We agree that state programs
may not be available, but believe that
some states are either considering
developing their own operator
prugrams, or actively review, approve
and uversee the facility-developed site-
specitic training programs. We do not
want to foreclose any opportunity either
to the sources, or to the states in this
matter.

Another commenter states that the
preamble to the proposal stipulates a
written test, and does not mention use
of equivalent techniques such as a
computerized test. We agree thata
computerized test or other testing
approach equivalent to a written test
may he appropriate and note that the
regulation does not require use of a
written test, [f you plan to use an
alternative to o written test. however,
venw should describa the testing
approach in vour training and
certification program.

IIL. What Time Extensions for Testing
Are Available If the Comprehensive
Performance Test Plan Has Not Been
Approved?

As propuosied oo July 3, 2001 (66 FR
at 35135), we are revising the September
1994 rule to allow you to perform your
comprehensive performance test later
than yvou otherwise must if the
permitting authority has not approved
vour test plan. To et o time extension,
vou must petition the permitting
authority far a thne period not to exceed
six munths, This petition may be
rezewed fora total tine extension of
une vear. Permitting authorities should
grant these extensions if the snurce has
acted in good faith. You must, however,
perform yvour test no luter than one year
after the test date (or sooner if your time
extension expires before one year) that
would have applied if the test plan had
heen approved in a timely manner.

o the final rule, we made no
provision for having the test date
diluvel. W stated that sources would
have to perform their comprehensive
performance test within 6 months of the
compliunee date regardless of whether
the test plan had been approved. At the
timue we stuted that it permit officials
nevertheless fail to act within the nine
month review and approval period, a
source could argue that this failure is
tacit approval of the plan and that later
second guessing' is not allowed.” See
64 FR at 52912. However, stakeholders
noted that there is nothing to prohibit a
premitting official from disapproving a
plan after the actaal test had been
pertormed. If this oceurs, the source
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would be required to rerun a test based
on the revised test plan,

Combustion seurce owners are very
concerned about this potential scenario.
They point out that comprehensive
performance tests are very expensive,
often several hundreds of thousands of
dollars for a commercial source, and
pussibly more than a million dollars at
a government installation due to the
unique circumstances encountered
while burning munitions or mixed
waste. Therefors, we agree with
stakeholders that a comprehensive
performance test should not have to he
rerun when circumstances prevent the
permitting official from appruving the
test plan in a timely manner,

We proposed an amendment to the
final rule that we belisve addresses
stakeholders’ concerns. The proposed
amendment specifically allowed sources
to petition the Administrator under
§63.7(h) to waive the test requirement
for up to six months if the test plan is
not approved. This will give the
permitting official an additional six
months to act nn the test plan. The
source also could request a second
wiiver of up to six months if the plan
is not approved following the initial six
month period. You would quality for
this waiver if vou submitted your test
and evaluation plans on time, and made
a goud faith effort to accommuodate any
comments vou received on those plans,
The proposed amendment ulso
disaribes the procedures for ubtaining
the waiver. what docuinentation vou
must include in the waiver. und how tu
invulve the puhlic.

We are promulgating this amendment
as propased. All but two commenturs
suppart the amendment, The
commenters apposing the amendment
are concerned that, despite as much as
a 12-month respite from testing. the
source might still have to perform a test
after those 12 months without an
approved test plan. Muny commenters
that support the proposed amendnent
also mention this concern. However,
while we are svmpathetic to the
tegitimate need fur a time extension due
to circumstances preventing the
permitting authority to approve or deny
the test plan. we continue to “buelivve
that an open-ended test dute will not
provide an incentive tor either snures
or regulatory officials to resolve
differences related to u test plan., thereby
unnecessarily delaving testing.” Sce 66
FR at 35135 for our previous discussion
nn this issue. None of the commenters
provide information on this issue
beyvond what was available at the time
the final rule was promulgated.
Thereore, cur belief at the time of the
tfinal rule that the test date should not

be upen-ended, has not changed, nor do
we have any basis to believe that any
extensinn beyond one year is needed.

IV. What Flexibility Is Provided in
Operations During Confirmatory
Testing for Dioxin/Furans?

On July 3, 2001 (see 66 FR at 35136).
we proposed changes to the
requirements for confirmatory
performance tusting tor dioxin/tfuran to
provide flexibility in operations during
confirmatory testing. Today we are
finalizing those changes as propused,
and ave making an additional revision to
clarify which historival data are used to
cateulate normal operating values,
These changes to § 63.1207(g)(2) revise
the rule to: (1) Allow approval in the
test plan of vperations under a wider
range for a particular parameter based
on information justifving that operating
within the required range may be
problematic; and (2) allow the
Administrator to accept tost results
based nn operations outside of the rangne
specified in the confirmatory test plan.
Uinder the existing rulie, sources are
requited to aperate so that cacbon
monoxide or hvdrocarbon levels, and
operating parameter lindits associated
with the dioxin/furan emission
standard. are within the range of the
averuge values over the previous 12
mnnths up te the maximum or
minimum value, as appropriate. that is
allaowed, Stakeholdors exprossed
concern that it was difficult to control
operiatiom of the combustor 1o the
recuired range for cuch aperating
parnneter simueltaneously. n particular,
they stated it will bo difficult to operate
within a potentially narrow range of
carbon monoxide levels for sources that
normally operate close to the 100 ppomy
limit, becavse curbon monoxide levels
are dependent on many combustion-
reluted factors and cannot be directly
“dialied in" as can be done for ather
parameters (e.g.. activated carbon
injection feedrate).

Todav's amendment to § 53,1207 (g)(2)
also ulluws the Administrator to aceept
test results based on aparations outside
of the range specified in the test plan
when a source did not anticipate a
problem in maintaining the operating
lervels within the required range (and
theretore did not request advance
approvidl to do sl but because of
unforeseen factors. sas unable to
maintain the required range. This
provision woutd give permit writers
discretion to accept eimissions data
obtained when operating outside of the
prescribed range so that sources would
not have o incur the costs of an
additional confirnatory test. In
determining whether to acieept test

results from operations outside of the
range specitied in the test plan, permit
writers would consider factors
including: (1) the magnitude and
duration of the deviation from the
required range: (2) the historical range
of the parameter (e.g., the range between
the 10th and 90th percentile time-
weighted average values for the
parameter); (3) the proximity of the
emissinn test results to the standard;
and (4) the reason for not maintaining
the required runge. These factors
determine whether the operations are
reisonubly representative of normal
operations and how important it may be
that test operations are truly
representative of normal operations.

Muost commenters support the
proposed amendment, and we are
revising § 63.1207(g)(2) as proposed
with nne minor change. The September
1999 final rule required you to exclude
data pertaining to maltunctions, monitar
calibrations. and nonhazardous waste
operatinns when caleulating normal
epuerating lovels, Today we are also
reguiring vou to exclude data pertaining
to startup and shutdown operations as
well when caleulating these averages.
We did not propase to explicitly
exclude vou from using startup and
shutdown data because you were
previnwsly not allowed to bura
hazardous waste during these events.
We conclude this change is now
necessary given that some sources may,
in limited circumstances, burn
hazurdous waste during startup and
shutdown us o result of the changes to
the startup, shutdown, and malfunction
lf()ll][)liil]l(l(! l'E‘.(lllil'(!l!'l!?lltS.

One commenter suggests that we
should oot cequire sources to exclude
data pertaining to nonhazardous waste
nperations when caleulating these
averages. The commenter states that the
amount ot tinte sources operate while
not burning hazardous waste is
negligitle and would not affect the
vileuluted average values. We
acknowledge that the time vou aperate
while not burning hazwrdous waste
{(while also not in startup. shutdown, or
malfunction mode) may be negligible,
and thus may not significantly affect the
calenlated average values, However, we
hulieve the data acquisition systems in
use today are readily capable of omitting
these data when calculating the
averages, and excluding nonhazardous
waste nperating data is preferable. As a
result. we conclude no change is
NUGESSUry.
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V. How Can You Waive Operating
Parameter Limits During Performance
Testing and Pretesting?

Section 63.1207(h) automatically
walves operating parameter limits
{OPLs) during subsequent
comprehensive performancs tests under
an approved performance test plan.
Stakeholders raised two concerns that
we addressed in the proposed rule: (1)
OPLs defined in the Documentation of
Compliance should be waived during
the initial comprehensive performance
test and associated pretesting; and {2)
OPLs should be waived during testing
and pretesting irrespective of whether
the test plan has been approved. 66 FR
at 35136-37.

A. How Can You Waive OPLs During the
initia] Comprehensive Perfornance
Test?

We explained in the proposed rule
why the rule need not be revised to
waive OPLs during the initial
comprehensive porformance. or
assaciated protesting, This is because
the OPLs are defined in the
Documentation of Complionge (DOG)
prior tu the initial comprehensive
perfurmance test, and vou may revise
the DOC at any time prior to submitting
the Notification of Compliance, To
wiclen the operating envelope by
muking the OPLs less stringent. vou
necd only provide information in the
eperating record justifving why
nperating under the less stringent OPLs
is likely to ensure compliance with the
entission stundards. You would revise
the DOC accordingly. and record the
DOC in the apuerating record. Revies
and approval by regulatory officials is
nnt required.

An industry commaenter states the rule
should be revised to explicitly waive the
OPLs defined in the DOC during the
initial performance test because revising
the DOC and providing support that the
revised OPLs ensure compliance with
the emission stundards mav not be a
simple process. We do not agree, and
the commenter did not eluborate on why
revising the DOC would be burdensome:,
Muoreover, we note that the supporting
information required for DOC
modification must be develuped und
included in the performance test plan as
justification to deviate from the current
OPLs when the plan is submitted for
review and approval.

We conclude that it is not necessary
to revise the rule to waive OPLs during
the initial comprehensive performance
test and associated pretesting because
yuu may revise the OPLs in the
Documentation of Compliance at any
time.

B. How Cun You Wuive OPLs During
Subsequent Compreheansive
Performance Tests?

Scction 63.1207(h) waives operating
parameter limits (OPLs) during
subsequent comprehensive performance
tests under an approved performance
test plan. In our proposal, we addressed
the potential situation whers you are
facing the deadline for conducting the
nomprehensive performance test but the
test plan has not been approved and
regulatory officials have not extended
the compliance date. We proposed to
revise the rule to waive OPLs during
subsequent comprehensive performance
testing and associated pretesting,
provided that you record the emission
test results of the pretesting. We
reasuned that the emission test results
would confirm whether you were in
complianee with the emission standarels
when operating under the tess stringent
OPLs.

Most comnumtiers agree with the
propasi] but notect that: (1) We pevised
§63.1207(h){2) 10 waive OPLs during
pretesting provided that emission test
results are recorded but neglected to
revise §63,1207(h)(1) that waives QPLs
under the performance test only when
thore is an approved test plan; and (2)
in revising §63.120700)(2), we excluded
a phrise added in a technical correction
{5 65 FR at 42293 {July 10, 2000})
allowing the Administrutor to renew thoe
720 hour limit on pretesting. Both
nmissions were inadvertent, und we
include them in todavs final rale.

One comnenter states that OPLs
should not be waived if the test plan is
nut approved by EPA. We disagree. The
QOPLs are waived only during pretesting
ar performance testing where the source
is conducting emissions testing and
recarding the results of the tests. This
docunentation of compliance or
noncompliance with the emission
standards serves as an incentive to
opurate the source under alternative
OPLs that ensure compliance with the
stundares.

We conclude it is appropriate to
revise the rule as proposed tu waive
OPLs during subsequent comprehensive
performance testing and pretesting
(provided that emissions test results
during pretesting are recorded) and to
allow the Administrator to renew the
720 hour limit on pretesting as
promulgated in the July 10, 2000
technical correction. See revised
§§63.1207(h).

V1. What Are the Calibration
Requirements for Temperature
Measurement Devices?

The September 1999 final rule
requires that thermocouples and other
temperature measurement devices, such
as pyrometers, must be recalibrated
every three months, However,
stakeholders are concerned that
recalibrating these devices every three
months can be particularly burdensome
and offers little environmental benefit
(i.e., among other things, no better
assurance of compliance with the actual
emission standards} over a less frequent
calibration interval. In the July 2001
preposal, we discussed stakeholders’
concerns and requested more
informatiun on the need for, and burden
associated with, calibrating temperature
measurement devices. See 66 FR at
35134, We also indicated that analysis
of comments may lead us to conclude
that § 61.1209{b}{2)(i} should be deleted
i litu of 4 requirement that each source
develop an uppropriate calibration
procedure and frequency and include
that infurmation in the evaluation plan
recuired by § 63.8(e)(3)(1).

Neurly ull commenters agree with the
nued to provide flexibility in calibration
frequency. Rather than delete
§63.1209(h}2)(i). however. commenters
suggest tHuat we revise that provision to
require culibration of temperature
measurement devices asing the
tanttacturer’s procedures and
calibration froqiency. Also, commenters
suggest that the calibration be
prrformed at least onge o vear, unless a
less breguent nptical pyremeter
citlibration interval is approved by the
Administrator,

We agree with commenters’
suggestions and are revising
§ 63.1200(0)(2)(1) accordingly.

VII. What Changes Are We Making to
the Particulate Matter Operating
Requirements for Sources Using
Activated Carbon Injection and Carbon
Beds?

W are amending two provisiens that
apply to activated carbon injection and
ciarhon bueel operating systems. First, we
are deleting the regulatory language that
reguires sources using activated carbon
injectinn svstems to limit the particulate
matter vmitssions to levels achieved
during the comprehensive performance
test. We instead are requiring these
sources to establish operating limits on
the particulate matter contrel device to
assure compliance with both the
muercury and diexin/furan emission
standards. Second, we are deleting the
requitement for sources equipped with
cachon buds to ostablish particulate
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matter operating parameter limits for
purposes af ensuring compliance with
dioxin/furan and mercury emission
standards.

We explained at proposal that it is
inappropriate to explicitly require a site-
specific particulate matter limit if a
carbon injection system is used because
the rule does not require continuous
monitoring of particulate matter
emissions. 66 FR at 35141. The use of
a site-specific particulate matter limit
was originally thought to go in tandem
with a requirenient to use particulate
matter continuous emission monitors,
Because we do not require sources to
use particulate matter CEMS for
compliance purposes, however, we
concluded these site-specific particulate
matter limits were inappropriate, and
proposed to delete this requirement. We
instead proposed to require these
sources to establish operating limits on
the particulate matter control device
consistent with the approach used to
control particulate emissions for
compliance assurance with the
semivolatile and low volatile imetals
emission stundards,

The proposal also expluined that
particulate matter control downstream
of a carbon bed is not needed to ensure
compliance with the dioxin/turan and
mercury gmission standards. We nnted
that most. if not all, carbon bed systems
in use today are positioned downstream
fromy particulate matter control deviees
to minimize particulate buildup in the
carbon bed. Carbon beds are also
designed so that carbon leakage into the
flue gas is minimized. As o result, wo
proposed to delete the language that
requires sources equipped with carbon
berds to control purticulate matter
cmissions ta ensure compliance with
the dioxin/tfuran and mercury standards.

\We received no adverse comments on
these proposed amendments. We ars,
therefore, adopting the proposed
revisions in today's rulemaking.

VIII. How May You Comply
Temporarily With Alternative,
Otherwise Applicable MACT
Standards?

Section 63.1206(b)(1)[i1). as revised
(66 FR 35087 (July 3. 2001)), allows you
tu stop complying with the emission
standards and operating requirements of
Subpart EEE tempuorarily after the
hazardous waste residence time has
expired and to comply with otherwise
applicable Clean Air Act requiremonts
promulgated under Sections 112 and
128, provided you document in the
operating record that you are complying
with those alternative standards. It the
Agency has not promulgated Clean Afr
Act Section 112 or 129 MACT standards

for the nonhazardous waste burning
class of sources in a particular source
category. there are no otherwise
applicable MACT standards for the
source.

Stakeholders asked for clarification on
the procedures during a transition
between Subpart EEE standards and the
otherwise applicable Section 112 or 129
MACT standards. In the July 3, 2001
proposed rule {66 FR at 35145~46) we
explained that: (1) sources are affected
sources only under Subpart EEE with
respect to stack emissions, even when
vomplying with the otherwise
upplicable MACT standurds under an
alternative mode of operation under
$63.1209(q) and (2} svurces that elect
to comply with otherwise applicable
MACT standards after the hazardous
waste residence time has expired must
include all requirements of those MACT
standards. not just operating limits, in
the uperating record, the Documentation
uf Compliance, the Notification of
Complinnce, and the title V permit
application. We also proposed a mvised
approach to caleulate rolling averages
for complianee with operating
paramuoter limits when changing modes
nf operation. We discuss these issues
below, including comments received
and our final determinations.

A. What Are the Inplications of Being
unt Affected Source Only Under Subpart
EEE?

At praposal. woe explained that
sources that inveke §63.1206(h){1)(i1) to
hecome temporacily exempt from the
erission standards and opaerating
requirements of Subpart EEE remiain an
affected source under Subpuart EEE {and
only Subpart EEE) with respect to stuck
eissions reguirements until the source
meets the requirements specificd in
Table 1 to §63.1200 for no longer being
un aftected source, To implement this
clatification. we proposed tu require
vou to define the period of compliance
with the atherwise applicably Clean Air
At requirements promulgated under
Sections 112 and 129 as un alternative
mode of uperation under § 63.1209(g).
Thus. during this made of operation,
vou would be exempt from the emission
stundards and operating requirements of
Subpart EEE. except the requirements
tor the otherwise applicable Section 112
and 129 MACT standards vou specity
under § G3.1209(q).

We also proposed to revise the rule to
clurify that otherwise applicable Section
112 and 129 MACT standards are
“applicable requirements” ander
Subpart EEE if you elect tu operate
under that maode of operation after the
hazardous wuste residence time has
axpired. Berause the source is an

affected source only under Subpart EEE,
those alternative, otherwise applicable
MACT standards must be specified in a
manner that is enforceable under
Subpart EEE. Consequently, you must
specity those alternative, otherwise
applicable MACT standards, including
not only the uperating parameter limits
under the Section 112 and 129
standards, but also the associated
monitoring and compliance
requirements and notification,
reporting, and recordkeeping
requirements, in the operating record
under § 63.1209{q). the Documentation
uf Compliance (DOC) under
§63.1211(d). the Notification of
Compliance {NOC) under §63.1207(j},
and the title V permit application.’
Commenters generally agree with our
proposed approach to implement the
alternative, otherwise applicable
Section 112 and 129 MACT
requirements after the hazardous waste
residence time has expired. One
commenter suggests, howaever, that we
clarify that. it the Agency has not
promulgated Sectinn 112 or 129 MACT
reguirements applicable to the source,
the: souroe is exempt ftrom operating
reguirements during that mode of
nperation, We agree with the commenter
and addressed this situation in the
proposal in footnote 37 (66 FR at
35145). [F the Agency has not
promulgated Section 112 or 129 MACT
requirements applicable to the source,
the source is exempt from operating
requirenents under the alternative,
otherwise applicable MACT standards
maode of aperation provided that: (1)

The huzardous waste residence time has

expired: and (2) the source estabiishes
this mnde of operation under
§63.1209(q) and notes in the operating
vieeord when it enters and leaves this
muode of aperation, The source must
nonctheless identity this mode of
aperation {i.e., whers it is exempt from
aperating requirements) in the DOC,
NOC, and title ¥V permit application to
assist comipliance assurance.®

One commentuer also suggests that the
rule should be revised to waive the
automatic waste feed cutoff
requiremunts uncer § 63.1206(c)(3)
when a source elects to continue
operating under the Subpart EEE
emission standards and operating
reguireiments even though the
hizurdous waste residence time has

= Wi also noted in the peoposal that, under
§ 70.6000(9), the title V permil muast contain terms
and conditions for all reasownably anticipated modes
uf operalion, iud s, st contain the alternative,
otherwise applicable MACT eequiremnents.

*Pleage nate <uch seures coadd conceivably be
subjrcl o case-e-cise prenniting wnder section
PL2GN2Y or L1E(2)(2).
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expired (i.e., the source elocts not to
comply with the alternative, otherwise
applicable MACT standards). The
commenter reasons that, because the
hazardous waste residence time has
expired, there is no need to require
compliance with the hazardous waste
feed cutoft requirements. We conclude
that no regulatory revisions are needed
because it is selt-evident which
provisions are applicable after the
hazardous waste residence tima has
expired. For example, it is self-evident
that the general requirements of
§63.1209(c)(3)(i] for the automatic
waste feed cutoff system to cutoff the
hazardous waste feed are not applicable,
because hazardous waste is not being
fec. Other requirements continue to be
applicable, however. For example,
§ 63.1206(c)(3)(iii) continues to apply
brcause it requires you to continue
monitoring operating purameter limits
after a cutott and prohibits vou from
restarting the hazardous waste feed until
the operating parameters and emission
levels are within the specified limits.
Atter considering comments on the
propased rule, we conclude that. as
proposed. § 63.1208(q) should be
revised to add paragraph [q){1) to
pravide requirements tor operating
under otherwise applicable Section 112
and 129 MACT standards.

B, How Are Rolling Averugss Culeulated
When Changing Modes of Operution?

Section 63.1209(q) as originally
promulgated requires vou to begin
calculating ralling averages anew (L.,
withuut considering privious
recordings) when vou begin complying
with the operating pacameter limits for
an itlternative mode of operation. We
now believe this approach is
problematic as it was to be
implemented. As vou change modes of
operation, vou would not be able to
citleulate a 60-minute rolling average,
fur example. until vou had collected 60
one-minute average recordings for the
parimeter. Thus. fur the initial hour
after changing u mude of operation, vou
would not be able to document
compliance with the operating
parameter l[imits. To address this
concern, we proposed that you would
use the most recent continuous
monitoring system recordings when
aperating under & mode of operation to
calculate rolling averages when
renewing operations under that same
made. Under this approach, to calculate
an hourly rolling average when vou
changed to an alternative mode of
uperation, vou would add the first one-
minute averige recording to the 59 one-
minute average recordings when you
last operated under that mode nf

operation, Thus, rolling averages could
be calculated alter the fiest minute of
renewing operations under a mode of
aperation.

Several commenters express concern
that the proposed approach of retrieving
one-minute average recordings from
when you lust operated under that mode
of operation to calculate a rolling
average can place a significant burden
ol a source's data ucquisition system.
The data acquisition system would be
required to store and retrieve 59
minutes from a mode of operation under
which the source may operate only
infrequently. This approach would
increase the memory requirements of a
source’s data acquisition system anl
increase programming efforts and costs
because of the increased number of data
registers used for storage.

Commenters suggest twn alternative
approaches to calculate rolling averages
when chunging modes of operation. One
ilternative. the “Start Anew” approach,
is the currently promulgated approach.
hut it would be implemented
differently, The other alternative
approach, the “Seanless Transition”
approach. is an approach that we
disvussed in a fontnote in the July 3.
2001 proposed rule. \Ve agree with
wnimmenters’ concerns about allowing
oniv one approach to calculate rolling
averages after o transition th a new
maode of operation {i.c., the "Retrieval
Approach”). and have promulgated all
three approaches, as discussed below,
bicause they are equally effentivie, You
may useany of these approaches.

. How Duws the Retrieval Approach
Work?

The: retrieval approsch works as
duscribed above and in the fuly 3, 2001
propused rule. You use the most recent
cuntinuous monitoring system
recordings when operating under a
mode of vperation to caleulate rolling
averages when renewing operations
under that madue. Although this
approwch may be burdensome in some
situations as conunenters state, it may
be preferable in some situations to the
other two approaches discussed below.
See new § G3.1209{4y)(2)(i).

2. How Does the Sturt Anew Approuch
Wark?

Uinder the start anew approach, you
valculate rolling averages anew without
vonsidering previous recardings. This is
the currently promulgated approach.
See old §63.120%(q) and new
§ 63.1209(q)2)(ii).

Under today’s rule. however, you are
required to implement the approach
ditterently. As discussed above, this
approach is problematic it implementad

as currently required because you are
ot able to caleulate an hourly rolling
average, for example, until you record
60 one-minute average values for a
parameter under the new mode of
operation. During that hiatus, you
cannot document compliance with the
OPLs. Under today's rule, to calculate
an hourly rolling average after changing
a muode of operation, you must caleulate
the hourly rolling average as the average
of the available one-minute values for
the purameter until enough one-minute
values are available to calculate an
hourly rolling average. Similarly, to
catuulate u 12-hour rolling average
immediately after changing a mode of
operation. vou must calculate the 12-
hour rolling average as the average of
the available one-minute values for the
purameter until enough one-minute
varlues are availuble to caleulate a 12-
hour rolling average. See new
§63.1209{q)(2)(ii). This is a conservative
approuch to calculating rolling averages
because vou are not able to use the full
averuging perind to lessen the impact of
abnormally high opne-minutes recordings
untif veu accumulate. for example, 60
ane-tminute averages for the hourly
rolling average,

You may not transition to a new mode
ot vperation using this approach it the
most recent nperation in that mode
resulted in un vxcerdance of an
applicable emission standard measured
with a CEMS or operating paramuter
limit priae te the hazardous waste
residence time uxpiring. This condition
tHsuraes thllt saurces gannot ﬂvoid
compliance with §63.1206(c)(3){iii)
atter an automatic waste feed cutoff by
igioring the paranteter rocordings that
areurred when hazardous waste was in
the combustion chamber and the OPLs
were exceeded. und then quickly
restarting the hazardous waste teed once
the operating parameters and emission
levels are within the specified limits.1v
The purposs of this provision is to
provide an additional incentive to aveid
excevdunces when huzardous waste is
in the combustion chamber by delaying
restart of the hazardous waste feed until
the operating purameters (and emissions
measured with a CEMS) are within the
iimits.

3. How Does the Seamless Transition
Approach Work?

Several commenters recommend the
seamless transition approach that we
discussed in footnote 41 in the July 3,
2001 propnsal. 66 FR at 35146, Under
this approw:h, vou continue caleulating

e teller v Jun Berlow. UISEPA. ta Micliells
Luek. Ceneent Kilu Recveling Conlition. dated June
252001 (in the docket for this rulemakiag).
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rolling averages using data from the
previous operating mode provided that
both the operating limits and the
averaging period for the parameter are
the same tor both modes of operation.
We agree that this approach is an
appropriate alternative and tinalize it as
new § 63.1209(g){(2)(iii). Note. however,
that if parameter recordings from a
previous mode of operation where you
may not be burning hazardous waste
contribute to an exceaedance in the new
mode of operation when youw are
burning hazardous waste and hazardous
waste remains in the combustion
chamber, vou have nonetheless
exceaded an emission standard or
operating limit when hazardous waste is
in the combustion chamber.

IX. What Are the Procedures for
Allowing Use of Less Sensitive Bag
Leak Detection Systems?

In the July 2001 proposed rule. we
requesteed comment on whether the bag
leak detection system reguirenents
should be revised ta explicitly altow
sourtces to petition the Administzator to
use bag leak detection moniturs that
have detection limits higher than 1.0
milligrams per actual cubic metor as
required by the September 1994 final
rule. See 66 FR at 35134, We reasonad
that luss sensitive bug feak detectors
would bo acceptable in situations where
the detector could nunetheless detect
subtle changes in baseline, normal mass
emissions of particolate matter. fn
determining whether the detector is
sensitive enough to detect subtle
chanues in buseline, normal mass
pntissions. the permitting authority
eould vonsider information such as
results of site-specific tests that
document the detector provides a
measurabie and repueatable change in
opacity output with an increase in
particulate matter mass emissions at
normal emission levels,

All commenters support this revision,
saving that we should explicitly allow a
source to petition the Agency using the
alternative monitoring pruvisions under
§63.1209(2){1) to use a luss sensitive bag
leak detector. Therefora, we are revising
new § 63.1206(c)(7)GUANT) by
appending it with the tollowing phrase:
<%+ % qpless a source demonstrates,
pursuant tu the procedures in
§ 63.1209{g)(1], that a higher sensitivity
would adequately detect bag leaks,”

Part Four-What Technical Corrections
Are Being Made in Today’s Rule?

I. What Corrections Are We Making to
Part 63, Subpart EEE?

Wa are making several correctinns to
40 CFR part 63, Subpurt EEE, published
on September 30, 1999,

A. Severul Typographical Ecrors Are
Corrected

In today’s rule. we correct a
typographical ecror shwn in entry (2]
in Table 1 to § 63,1200 by replacing the
word “extent” with “extend.”

We also revise by italicizing several
paragraph numbers and headings that
will muke the regulatory text easier to
read. The puragraphs revised include
§§ 63.1206({b}(5)(i)(C}{(1).
63.1200(g){1)(B)(1) through (3},
63.1208{g)(1HC)1) and (2),
$3.1200(1)(1), 63.1209(m](3).
63.1209(n)}{4). and 63.1208(v)(1}.

Wa also correct several typographical
errors. We correct § 53.1207(0(1)(x) by
removing an extra 7Y from the
paragraph. Section 631 2070n)(43if is
corrected by capitalizing “Notification
of Complianee.” We correct a
tvpographical errer in the first sentence
nb § 64.1209(L)(5 )i11{A) by rentoving
the word "1™ before the word
“monitering.” The typographical ercor
in the heading of paragraph
§ 65:3.1208(k}BI(E1) is also carrected. A
puvise the parugraph heading from
“anun thime in-use’ to CMaxbum time
in-use.”” Finallv. we cortect
tvpngraphica] ereoe in the first sentence:
of § 631214 u) by replacing the word
“lata’ with Cdate)”

B. Several Gitutions Are Corrected

Tnn the May 14, 2001 rule. we rowoved
the Notice of Intent to Comply (NIC)
provisinns thut were vatated in
Ehemical Manufucturers Association v,
EPA. 217 [.3d 861 (D.C. Cir. 2000).
When we removed the NIC
requirements from §§ 63.1210 and
(:3.1211 and redesignated follow-on
patagraphs in those sections. we did not
also revise several references to the
redesignated paragraphs of §§ 63.1210
and 63,1211, The paragraphs revised
include 8§ 6. 1206(0)10.

G 12060 D). 631207 (00D,
6:3.12074) (). 6312096001 XA
#:4.1200(0(1), und 266.100(b}(1).

In the May 14, 2001 rale. we also
mude changes to the compliance dates
provisions nt § 63.1206(a). However,
when we redesignated paragraph (a)(3)
to (2){2) in that rule, we inadvertently
failed alsu to revise a cite within old
paragraph (a){3}). Today's rule corrects
the reference in § 63.1206(a)(2) from
11:11';1;,'_1‘;\[3!1 {2)(3)L) by {@)(2](10).

We also correct an incorrect citation
in §63.1207(0(1)(xvii). This paragraph
inadvertently refers to §63.1209(m)(5)(i}
instead of $ 63.1209(n)(5}(i). We make
that correction today.

Finally. we correct an incorrect
gitation in § 63.1207{m}(4)(ii). This
paragraph inadvertently refers to
$63.1207(m){3)(iv) instead of
§63.1207(m)(4)(i). We make that
correction today.

II. What Correction Are We Making to
§ 266.1007

We are making two corrections to
§ 266.100(d) to correct errors made
when we promulgated the September
a0, 1999 tinal rule. When we added
§ 266.100{b} to address integration of the
MACT standards and redesignated
paragraphs {b), {c}, (d). (e], and (f), as (c),
{ch). (&), {1). and (g). respectively, we did
not revise several references within
these paragraphs. Today's rule revises
the reference to old paragraph (c)(2) in
caragraph (((1V0(B) to (d)(2); the
referonce to old paragraph (e¥1)(iii) in
paragraph (d)(21(1) o (d){ (i1} the
rference to ofd paragraph (e)(1)(iii} in
patagraph {d)(2)(ii) to (d)(1](iii); the
reterence to oid paragraphs (c)(1) and
{e)(:3) in paragraph {d}(3) to (d)(1) and
()21, vespoectively: the reference to old
paragruph {¢)(1) in paragraph {d)(3)() to
(d)(1); and the reference to old
paragraphs (©)3) and (e} (il in
pirragraph (d){3Hi}D) te {3 and
(31 ii). respectively.

I ackditinn, when we added
§ 266.1001h) in the September 30, 1999
final rule to provide reduced sampling
and analvsis and natification and
recordkesping requirements foe
secomlary lead smelters complying with
the Secondary Lead Smoelting NESHAP,
wo inadvertently deleted regulatory
Language in old paragraph (cj(3) that
wus redesignated paragraph (d){3). We
restare that regulatory language in (d)(3)
today.

Finally, we correct a reference in
§ 266.100(u} from paragraphs (b), (c), (d).
and {f) to paragraphs (b), (c). {d). (g), and
(h).

1il. What Correction Are We Making to
§ 270.42{j)(1}: Combustion Facility
Changes To Meet Part 63 MACT
Standards?

We are correcting an error in the
RCRA perinitting regulations relating to
tie vacature of the Notification of Intent
to Comply (NKZ) and its associated
requirements, On October 11, 2000, the
D.C. Cireuit issued a mandate to vacate
the Notitication of Intent to Comply
provisions of 40 CFR part 83, Subpart
EEE (Chemical Manufacturers
Association v. EPA, 217 F. 3d 861, D.C.
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Cir. 2000). We subsequently directed the
Office of the Federal Register to remove
those provisions from the Cude of
Federal Regulations on May 14. 2001
(66 FR 24270). Since sources wers
required to comply with the NIC
requirements in order to be eligible for
the RCRA Streamlined Permit
Muditication procedure, we also
moditied §270.42(j)(1) to address the
court's mandate,

Previously, § 270.42(j)(1) required
owners or operators to first comply with
the NIC requirements of §63.1210
before requesting a steeamlined RCRA
permit modification. Sources were
required to submit their final NICs by
Octaber 2, 2000, Since the court’s
mandate was not issued until after
existing sources were required to submit
their NICs. we determined that the
court’s action did not impuct the
sources’ eligibility for a streamlinad
RCRA permit moditication, provided, of
rourse, that they submitted their NICs
by Qutober 2. 2000, as required by the
rule. To clarify this in the regulatory
language. we revised § 270.42()(1} to
state that owners or operators must have
complied with the Nutification of Intent
to Comply requirements of § 63,1210
thitt were in eftect prior to Mav 14. 2001
in arder te request o streamlined permit
mndification. In doing se. we
incorrectly referred to the date that we
removed the NIC provisions feom, the
federal regulations (Mav 14, 20101} as the
date on which those provisions weee nn
longer in effect. Instead. wo should have
referenced the dute of the court's
mandate {Qctober 11. 2000}, The
removal of the requirements from the
tederal regulations was only
ministerial action in acknowledgiment of
the court’s October 11, 2000 order to
vacate. Thus. in todayv's rulemaking, we
are correcting the referenced date in
§270.420j)(1) from Mayv 14, 2001 to
Qctober 11, 2000.

IV. What Correction Are We Making to
Table 1 to Subpart EEE—General
Provisions Applicable to Subpart EEE?

Table 1 to Subpart EEE identities
which Ceneral Provisinns provided
under Subpart A. Part 63, ure not
applicable to hazaedous waste
combustors. We are wnending that table
to: {1} conform to revisions to Subpart
EEE promulgated in a related final rule
establishing interim emission standards
and which was published in the Federal
Register on February 13, 2002: (2) to
make several other technical
corrections; and (3) to clarify the
explanation of the applicability of the
General Provisions,

We are muking the following specitic
vorrections to Table 1 to Subpart EEE:

a. The upplicability explanations tor
§§63.6(x). (1. and (h), and 63.7{(e} are
corrected to acknowledge that the
emission standards and operating
requirements of Subpart EEE do not
apply during startup, shutdown, and
malfunctions;

b. The applicability explanation for
$63.7(a) is clarified to note that
§63.1207(2)(3) alluws you to petitinn
the Administrator under § 63.7(h} to
provide an extension of time to conduct
a performance test;

¢. The applicability explanation for
§ 63.8(c) is revised to correct the
reference to § 63.1211(c) rather than
§63.1211{d);

c. The applicability explanations for
§§ 63.8(c) ond (g} ure revised to delete
the reference to applicability only to
cement kilns because it is self-evident
that only cement kilns are subject to an
upacity emission standard under
Subpart EEE. Further. if other sources
were to use u COMS under alternative
maonitoring or other provisions, thosw
sovrees would e required to comply
with § 6:3.8(ch and

. The applivability explanatinn for
§ 6394t} is corrected to requir
somptianee with that paragraph for
sourcus that ace allowed snder
F63.1209(0)(1)(v) ks use visible
determinations of apacity for
complionce in fiea of o COMS.

Part Five—What Are the Analvtical and
Regulatory Requirements?

I. Executive Order 12866: Regulalory
Planning and Review

Under Exeeative Qvduer 12866, EPA
must determine whoether a regulatory
action is significant and. terefore,
subject to comprehensive review by the
Ottice of Munugement and Budget
(OMB). and the other provisions ot the
Exerutive Order, A significant
regulatory action is detined by the Order
its ane that may:

Have an annual eftect on the vCOROMmY
of 3100 million or more. or udversaly
affect in o material way the economy, a
sector of the economy. productivity,
competition, jobs, the environment.
public health or safety, or State. local,
e tribal governments or communities;
—Create u serinus inconsistency ar

ntherwise intecfore with an action

tuken or planned by another agency;
—Materialiy alter the budgetary impact
of entitlements, grants, user fees. or
loan programs or rights and
ubligations ur recipients thereof; or
—Riise novel legal or policy issues
arising out of legal mundates, the

President's priorities, or the

privciples set forth in Executive Order

T2HGG6.

Today’s tinal action was submitted to
OMB for review and confirmation.
Pursuant to the terms of the Executive
Order, the Agency, in conjunction with
OMB has determined that today's final
amendments rule does not represent a
“significant regulatory action.” Today's
final action does not meet any of the
criteria identified above. Changes to this
section of the Preamble made in
response to OMB suggestions or
recommendations are documented in
thu public record.

The agaregate annualized social cost
ter this final ruls are less than $100
million. Furthermore, this rule is not
expected to adversely effect, in a
materinl way. the cconomy, a sector of
the cuonomy, productivity, competition,
jobs, the environment, public health or
safetv. or State, local. or tribal
governmoents or communities, The
henefits to human health and the
environnient resulting from today's final
rule have not been monetized but are
believed to be less than $100 million pec
Ver.

II. What Economic and Equity Analyses
Were Completed in Support of the
Proposed Rule?

We prepured two economic support
documents for the July 3. 2001 proposed
rule: Assessment of Potential Costs,
Benelits und Other Impacts, NESHAP:
Stundurds tor Hazardous Air Pollutants
tor Hazardous Waste Combustors—
Teehnical Amendments to the Final
Rube: NESHAP: Final Standurds for
Hazurdous Air Pollutants for Hazardous
Waste Contbustors. September 30, 1999,
duted Mav, 2001, and Regulatory
Flexibilitv Screening Analvsis [RFSA)
For NESHAP: Stundards for Hazardous
Air Poltutants for Huzardous Waste
Comlnstors Technical Amendments to
the Final Rule: NESHAP: Final
Stundards for Hazardous Air Pollutants
for Hazardous Waste Combustors.,
September 30. 1999, dated May, 2001.
Bath documents are available in the
docket established for the July 3, 2001
action,

The Assessment document addressed
both the thirteen cdirect final
wmendmaents and the twenty propoesed
imendnients. Three of the proposed
amendiments in the direct final rule are
finulized in today’s rule and are
projected to result in cost savings. Our
analysis found that the amendment
revising the alternative tno the particulate
matter standard for incinerators resulted
in the single most significant projected
cost savings. This amendment
accounted for an estimated 77 percent,
or $707.500. of the total quantitiable
annual cost savings of $918.500. The
cdirect final umendment addressing
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teedstream analysis was projected to
result in annual cost savings of
$180,000, while the amendment on
deletion of one-time notification of
cempliance accounted for the remaining
cost savings. The total projected cost
burden associated with the July 3, 2001
direct final amendments was estimated
at 38,700 per year. The analysis found
that most of the rost burdens are vasily
quantifiable, whereas many of the cost
savings were not readily quantifiable
and, are therefore not included in the
aggregate estimate.

We were able ta develop a quantified
cost savings estimate for only one of the
twenty proposed amendments in the
Assessment. The amendment addressing
method 23 as an alternative to method
0023A for dioxin/furans was projected
to result in cost savings of $102,600 per
year. Five of the twenty proposed
amendments were projected to result in
an ageregate quantifiable cost burden of
$361,100 per veur. Approximately 45
percent of this increasuel vost burden
waould be on the government. The
proposed amendment revising the
oparator training and certification
provisions wus estimated to aceount for
84 percent of the total estimated cost
burden,

No measurable impacts were
projected inany of the following
cittegories related to equtity and
regulatory concerns: environmental
justice; children’s heulth protection;
untunded mandates; tribal governments:
and regulatory takings.

The RFSA document prepared in
support of the July 3. 2001 actinns
anulyzed potential mpacts to smali
entities ussociated with both the direct
tinal and proposed amendments. Based
on our worst-case stenario. we found
that there would not be a significunt
veonomic impact on any of the small
business combustor companies subject
to rule {amendment) requirements.

IIT. What Substantive Commients Were
Received on the Cost/Economic Aspects
of Proposed Rule?

We received no substantive comuments
on the cost/eeonemic issuss associated
with either the direct finul or proposed
amendments. Selected commenters,
however, incorporated minor references
tu cost issues as part of their comments
on other issues, One commenter
indicated that unnecessary testing cost
increases and complications would
result witheut the flexibility to use DRE
data in lieu of testing. The incorporation
of this amendment into todav’s final
rute relieves this cost concern. Two
commenters indicated support for the
Agency’s proposed amendment that
would allow use of site-specttic operator

training and certification programs. This
tlexibility was supparted as a means of
avaiding the burden and complications
ussociated with training requirements
established under the final rule, The
incorpotation of this amendment into
today’s final rule addresses this cost
concern.

Four commenters referenced cost
issues associated with the amendment
addressing the time extension for
performance testing. These commenters
generally supported the amendment but
felt, in some cases, that it did not go far
snough to address unforeseen
ciccumstances and to mitigate the
concerns associated with the potential
tor unnecessary performance testing and
related costs. We are sensitive to these
concerns; however, we continue to
believe that an open-ended test date will
not provide an incentive for sither
sources or regulatory officials to resolve
differences reluted to the test plan, We
helieve that this stimulus will help
mitigate unnecessary cost impacts.

IV. What Are the Potential Costs and
Benefits of Today's Final! Rule?

The value ot any regulatory action is
traditinnaliy measured by the net
change in sociul weltare that it
denerates, A rule that generates positive
net welfure would be advantageous to
soctety and should be promulgated. A
rule that results in negative net welfare
to society should by avaided, assuming
all vther factors are vqual.

We have assessed the impacts of this
tinal rube in our ceonomic support
document: Assessment of Potentiul
Costs, Bunefits and Other lmpacts. and.
Regulatory Flexibility Screening
Analvsis (RFSA) for NESHAP:
Stanclards for Hazardous Aiv Pollutants
for Huzardaus Waste Combustors: Final
Rul—Amendments to the NESHAP:
Final Standurds for Hazardous Air
Pollutants for Huzardous Waste
Combustors: Final Rule. September 30,
1999, dated Junuary 2. 2002, This
document is available in the docket
ustablished in support of today's action.
A brief summary ot findings is
prisentad below.

Tinkay's rule revises several
requirenents promulgated in the
Septembaor 300 19499 rule. Cost impacts
associated with the final amendiments
are not fully quantitiable. All
amendments. however, ave projected to
result in zero cost ilpacts or national
innual net cost savings to industrey, as
projected from the baseline of the
Soptember 30, 1999 rule. The total cost
burden to government assaciated with
the finat amendments is estimated at
160,000 per vear, No guantitiable

benefits and/or environmental
implicatinns have heen identified.

V. What Consideration Was Given to
Small Entities Under the Regulatory
Flexibility Act (RFA), as Amended by
the Smatl Business Regulatory
Enforcement Fairness Act of 1996
(SBREFA), 5 U.5.C. 601 et. seq.?

Tha RFA generally requires an agency
tn prepare a regulatory flexibility
anulysis of any rule subject to notice
and comment rulemaking requirements
under the Administrative Procedure Act
or any other statute, unless the agency
cortifies that the rule will not have a
significant cconnmic impact on a
substantial number of small entities.
Small entities include small businesses,
small organizations, and small
governmental jurisdictions, For
purposes of assessing the impacts of
tocayv's final rule on small entities, a
smuall entity is detined either by the
number of emplovess or by the annual
deliur umount of sales/revenues. The
level ut which an entity is considered
small is determined for each NAICS
code by the Small Business
Administrution (SBA)L

Thi Agency has examined the
putential effects today’s final rule may
have on small entities, as required by
the RFA/SBREFA. We have found that
four of the finul amendments are
projected to result in measurable cost
impacts. The anwodmoent addressing
feedstream unalvsis for organic HAPs
would result in cost savings bat we
expect that anly larger operations would
e impacted. The other theee final
anendments ave projected to result in a
muasurable cost burden, Of these three,
unly the amendment addressing
nperator training and certitication may
potentially vesult in a cost burden to
=iwll hazardous waste combustors.
Under un ussumed worst-case, or high
etd cust sceharin, we estimate
maximun total costs on each “small”
hazardous waste combustor company to
average $25.700 [$154.000/6 = $25.700
pur “small” suurce). Based on this high
cost seenario. impacts on an individual
small rompany basis would be no more
than 0.71 percent of the annual gross
safes, This figure is less than our
threshald of 1 percent for determination
af potentially significant economic
impact, This umendment, however, was
designed to ultimately provide
regulatory relief. The lack of available
data prevented us from quantifying cost
suvings potentially associated with this
amendment. Overall impacts are likely
to be considerably less than the 0.71
percent “high-end’ estimate presented
here, Based on this analysis we believe
that it i reasenable to conclude that




6984

Federal Register/Val. 67, No. 31/ Thursday,

February 14, 2002/Rules and Regulations

there would not be a significant
seonemic impact to anv of the small
husiness combustor companies
potentially subject to rule requirements.
Alter considering the economic impacts
of today’s final rule on small entities, I
certify that this action will not have a
significant economic impact on a
substantial number of small entities.

Full details of the small entity
analysis are presented in our report:
Assessment of Potential Costs, Benefits
and Other Impacts, and, Regulatory
Flexibility Screening Analysis (RFSA)
for NESHAP: Standards for Huzardous
Air Pollutants for Hazurdous Waste
Combustors; Final Rule—Amendments
to the NESHAPS: Final Standards for
Hazardous Air Pollutants for Hazardous
Waste Combustors: Finai Rule,
September 30, 1999, dated January 2.
2002, This document is availuble in the
ducket established in support of taday’s
action.

VI. Was the Unfunded Mandates
Reform Act Considered In This Final
Rule? :

Executive Order 12875, “Enhancing
the Intergovernmental Partnership™
{October 26, 1993), culls on federal
itgencies to provide a statement
supporting the need to issoe any
regulition containing an antunded
federal mandate and describing priar
consultetion with represemtatives of
afterted state. local, and tribal
aovernments. Signed into Liw on Mare)y
22,1995, the Unfunded Mundates
Retorm Act (UMRA) supersedis
Executive Order 12875, reiterating the
previously established directives while
alse imposing additional requirements
tor tederal agencies issuing any
regulation containing an untunded
mundate.

Title dT of the Unfunded Mandates
Reform Act of 1995 {(UMRA). Pub. L.
104—4, establishes recuirements for
Federal agencies to assess the offects of
their regulatory actinns an Stute, Incal,
and tribal governments und the private
sector. Under section 202 of the UMRA.
EPA generally must prepare a written
stutement, including a cost-benetit
analvsis, for proposed and final rules
with “‘Federal mandates™ that may
rasult in expenditures to State. local,
and tribal governments. in the agaregats.
oc to the private sector, of $100 million
or more in any single vear. Bufore
promulgating an EPA rule for whicl a
written statement is needod. section 205
of the UMRA generally requires EPA to
tlentify and consider u reasonuble
numbur of regulatury alternatives und
adopt the least costly, most cost-
etfoctive or teast burdensome alternative
that achieves the objectives of the rule,

The provisions of section 205 do not
upply when they are inconsistent with
applicable law. Mureaver, sectinn 205
altows EPA tu adopt an alternative nther
than the least costly, most cost-effective
or 1east burdensome alternative if the
Administrator publishes with the final
rule an explanation why that alternative
wis not adopted.

Before EPA establishes any reguiatory
requiremnents that may signiticantly or
uniquely affect small governments,
including tribal governments, it must
have developed under section 203 of the
UMRA a small government agency plan.
The ptan must provide tor natifying
potentially affectod small governments,
#nabling officials of affected small
governments to have meaningful and
timely input in the development of EPA
tegulatory proposals with significant
Fuederal intergovernmental mandates,
ind informing, educating. and advising
small governments on campliance with
the vegulatory requirements.

Today's final rule is not subject to the
requirements of UMRA. Today's final
rile will not result in $100 million or
more in expenditures, The agaregate
annualized social costs for today’s final
ruleawee projected to be less than one
witlion dollurs. Furthecmore, taday's
rule is nat subject to the reguirements
ol section 204 of UMRA. Section 203
requires agencies to develop o small
snvernment Agency plan betare
establishing any regulutory
requirements that may significantly or
uniquely affect smail governments,
including tribal governmuents. We have
determined that this rule will not
significantly or uniquely affect small
governinents.,

VII. Were Equity Issues and Children’s
Health Considered In This Final Rule?

By applivable executive order, we wre
required to consider the impacts of
today’s rule with resard to
environmental justice und childeen's
heulth.

{1} Executive Order 13045 “Protection
af Children from Enwvironmentad Health
Risks and Sufetv Risks'

“Protection of Children from
Environmental Health Risks and Satety
Risks™ (62 FR 19885, April 23.1097)
applies to any rale that: (1] is
determined to be “ecnnomically
significant” us detined under E.O.
12866, und (2) concerns an
covironmental heatth or safety risk that
EPA has reuson to helisve may have a
dispropurtivnate effect on children, [f
the regitlatory action meets buth criteria.
the Agency must evaluate the
environmental health or safety effects of
the planned rle on children. and

explain why the planned regulation is
praferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency. Today's final
rule is nut subject to the Executive
Order because it is not economically
significant, as defined in Executive
Order 12466,

{2) Executive Order 12848:
Environmental Justice

Executive Ovder 12898, “Federal
Actions to Address Environmental
Justice in Minority Populations and
Low-Income Population™ (February 11,
1994}, is designed to address the
envirnnmaentil and hwnan health
conditions of minority and low-income
populations. EPA is committed to
addressing environmental justice
toneerns and has assumed a leadership
role in environmental justice initiatives
to enhance environmental quality for all
citizens of the United States. The
Agency's goals are to ensure that no
segment ot the population. regardless of
race, color, national origin, income, or
net worth bears disproportionately high
and adverse human health and
snvironniental impacts a8 a result of
LPA's pelicies, programs. and activities.
lu responsa to Exceutive Order 12898,
and ta concerns voiced by many groups
outside the Agency, EPA’s Office of
Sulid Waste and Limerueney Response
(OSWER) formed an Environmental
Justice Task Force to analvze the array
of environmental justice issues specific
to waste programs und to develop an
overill strategy to identify und address
these issues [OSWER Directive No.
G200.3-171 We have no data indicating
thit today’s final rule would result in -
disproportiomately negative impacts on
minority or low income communities.

VIIL What Consideration Was Giver tg
‘Tribal Governments In This Final Rule?

Executive Ovder 13175, entitled
“Consultatinn and Coordination with
Indian Tribal Governments” (65 FR
67249, November 6, 2000), requires EPA
ta develop an accountable process to
ersure Mimeaningful and timely input by
tribal officials in the development of
regulatary policies that have tribal
implications.” “Policies that have tribal
iniplications™ is defined in the
Exerutive Order to include regulations
that ave “substantia! direct effects on
one or nore Indian tribes, on the
relationship between the Fuderal
government and the Indian tribes, or on
the distribution of power and
responsibilities between the Federal
govermment and Indian tribes.”

Toduy's tinal rule does not have tribal
implications. It will not have substantial
direct effocts on tribal governments, on
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the relationship between the Federal
government and Indian tribes, or un the
distribution of power and
rasponsibilities between the Federal
government and Indian tribes, as
specified in the Order. Today's rule will
not significantly or uniquely affect the
communities of Indian tribal
governments, nor impase substantial
direct compliance costs on them.

IX. Were Federalism Implications
Considered in Today's Final Rule?

Executive Order 13132, entitled
“Federulism' (64 FR 43255, August 10,
1999), requires EPA to develop an
accountable process tn ensure
“meaningful and timely input by State
and local officials in the development of
regulatory policies that have federalism
implications.” “Policies that have
federalism implications™ are defined in
the Executive Order to include
regulations that have “substantial direet
effects on the States. on the relationship
betwiten the national government und
the States, ur on the distribution of
powerand responsibitities among the
various fevels of government.”

Today's tinul rule does not have
federulism implications. [t will not have
substantial direct etfects on the States,
an the celationship between the national
governmuont and the States, or on the
distribution of power and
responsibitities among the various
levels of govermment. as spocified in the
Order. Thus. Exeeutive Order 13132
rlenss not apply by this rude,

X. Were Energy Impacts Considered?

Exceutive Order 13271, " Actions
Concerning Regulations That Attect
Energy Supply, Distribution. or Use™
(Miv 18, 2000). arldresses the need for
regulaturey actions to more fullv consider
the potential energy impacts of the
proposed rule und resalting actions.
Under the Ordar. agencies are required
to prepare a Statement of Energy Effects
when a regulatory action mav have
significant adverse etfects on energy
supply, distribution. or use, including
impacts an price and foreign supplies.
Additinnally, the requirements obligate
agencies to consider reasonable )
alternatives to ragulatory actions with
adverse affects und the impucts the
alternatives might have upnn energy
supply, distribution, or use.

Today's final rule is not Llikely to have
any significant adverse impact on
factors atfecting energy supply. We
belivve that Exccutive Order 13217 is
not relevant to this action.

XI. Paperwork Reduction Act

W have prepared un Information
Collection Reguest (ICR) document (ICR

Nu. 1773.07) listing the information
anllection requirements of this final
rule, and have submitted it for approval
to the Office of Management and Budget
(OMB) under the provisions of the
Paperwork Reduction Act, 44 U.S.C.
3501 et seq. OMB has assigned a control
number 2050-0171 for this ICR. A copy
of this ICR may he abtained from Sandy
Farmer. OPIA Regulatory Informatinon
Division, U.S. Environment Protection
Agency (2137}, 1200 Pennsylvania
Avenue, NW., Washington DC 20460, or
by calling (202) 260-2740,

The public burden associated with
this tinal cule {which is uader the Clean
Alr Act}is projected to uffect
approximately 171 HWC units and is
estimated to average 7.6 hours per
respondent annually. The reporting and
recordkeeping cost burden is estimated
to average 5440 per respondent
annually. Burden means total time,
cftort, or financial resources expended
hv persons to generate, maintain, retain,
diselose. or provide information to or
tor a Federal agency, That includes the
Fime needed to review instructions:
develop, ucquire, install, and utilize
technology and svstems for the purposes
of collecting, validating, and vorifving
information, processine and
nunntaining information. and disclosing
and providing information: adjust the
uXisting wavs to cumply with any
previausly applicable instructions and
requirenients: train personnel to he able
ta respond taa collection of
infornation: seavch data sournes:
cmplete and review the eollection of
intormation: and transmit or atherwise
disclose the infornmtion.

XIL National Technology Transfer and
Advancement Act of 1995

Section 12(d) of the National
Technology Transter and Advareement
Act of 1995 (“NTTAA). Pub L. Ni.
104—113. §12{d) {153 U.5.C. 272 note)
directs EPA to use voluntary consensus
standards in its regulatory activities
unless to do so would be inconsistent
with applicable fnw or otherwise
imprastical. Yoluntary consensus
stundavds are technical standards {eg.,
materials specitications, test methads.
sampling procedures, and business
practices) that are developed or adopted
hy voluntary consensus standards
bodics. The NTTAA divects EPA ti
provide Congress. through OMB,
explanatinns when the Agency decides
not to use available and applicable
voluatury consensus standards.

This final rule does not require the
implementation of technical standards,
as defined above; thus, the requirements
af section 12(d) of the National
Technology Transter and Advancement

Act of 1995 (15 U.5.C. 272 note} do not
apply.

XIIT. The Congressional Review Act (s
U.S.C. 801 et seq., as Added by the

Small Business Regulatory Enforcement
Fairness Act of 1996)

Is Today's Final Action Subject to
Congressional Review?

The Congrassional Review Act, 5
U.S.C. §801 ef seq.. as added by the
Small Business Regulatory Enforcement
Fuirness Act of 1996, generally provides
that betare a rule may take effect, the
igency promulgating the rule must
submit a rule report, which includes a
topy of the vule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
repirt cantaining this rule and other
required infurmation to the U.S. Senate,
the: U.S. House of Representatives, and
the Compteoller General of the United
States prior to publication of the rule in
the Federal Register. A Major Rule
cannot tuke effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
dlefined by 5 U.S.C. § 804(2). This tinal
rule will heconme effective om February
14,2002,

Part Six—Delegation Implications

I. What Is the Authority for the Final
Amendment Rule?

Unlike: the September 30, 1999 Final
HWC NESHAP rule, this rule does not
incluce iny signiticant changes or
alditions atfecting the RCRA program.
This Finul Amencinent Rule amends the
promulgatod stundaocds located in 40
CFR part 63. sutbpart EEE. Therefore,
this discussion pertains anlv to
delegation of winendnents to State,
Locat. and Tribal (S/L/T) asencies
pursuant to the CAA program,

Sectinn 1128 of the CAA allows us
to delegate the authority to S/L/T
programs to implement and enforce
smission standards for poliutants
subject to sectivn 112 regulations. Thus,
i S/LAT ageney that receives 112(1)
tlelegation can implement and enforce
the amendments being made today. A 8/
L/T ageney also can implement the
amendments for Title V major sources
{see 400 CFR 70.2) via their Title V
iutharity because it is independent of
their delogation status, By having an
approved Title V program, the S/L/T
ageney has demunstrated that it has the
legal authority, resources, ancd expertise
te implement and enforce standards for
section 112 pollutants,

As betore. we encourage S/L/T
agenaies to apply for and receive 112(1)
delegation for this rule. The key
wdvantages afforded to 8/L/T agencies
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wha receive delegation are that they
become the primary enforcement
authority and can exercise delegable
provision authorities. Additionally, it
ensures clear and consistent
requirements for affected sources and
regulators. For example, a suurce need
only report compliance assurance
monitoring to its primary enforcement
authority.

State, Local, and Tribal agencies still
have the ability to choose which
delegation options to use when applying
for delegation of Federal authorities for
this rule. The 112(1) delegation process
begins when the §/L/T agency applies
tor delegation of a section 112 rule
without changes (straight delegation), by
rule adjustment, substitution of
requirements, state program approval
(SPA). or equivalency by permit
(EBP).* Alsn, the partial upproval
option is availuble for any S/L/T who
cannot or chooses not to take full
delegation of an entire standard. The
drawback to this option is that it can
create inconsistent requiremoents since
the S/L/T agency witl enforee portinns
of the standard, while we will vnforce
the remaining portions.

II. Why Should I Apply for Delegation
of This Rule?

This rule will be effective upon
promulgation. As with the Phuse |
NESHAP, a S/L/T agency will need to
incorporate the amendments of this rule
into a major source’s new. renewed, or
revised Title V permit regurdloss of
whether it has cecoived delegation,
Huwever, by receiving delegation of
112(1). a S/L/T agency can approve
minor changes to a Federal NESHAP,
For instance, it can substitute an
emission limitation that is more
stringent than o Federal standard.

In Tight nt the benetits affordod to a
S/L/T agency if it receives 112(1)

delegation, we recognize that the
prucess ot upplying for and receiving
delegation can be a lengthy one. This
may be especiully true for those
agencies that do not have established
agreements in place to receive automatic
delegation of unchanged standards,
There are agencies who choose to utilize
the delegation options provided under
112(l}), which are not as straightforward
as the unchanged standards. In these
cases, the review period required when
applying for one of the delegation
uptions combined with a state’s
legislative proceedings. are factors that
can prolong the delegation process.
Therefors. we encourage the S/L/T
agency to do what makes sense given
circumstances relevant to timinyg issues
and resource needs.

List of Subjects
40 LFR Purt 63}

Air pollution control, Hazardous
substances. Incorporation by reference
Reporting and recardkeeping
reguirements.

4 UFR Purt 266

Energy, Environmental Protection
Agenoy. Huzardous waste. Reoveling,
Reporting and recordkesping
rafjuirentents,

0 CFR Pet 2711

Administrative practice and
procedure, Contidential business
information. Eovironmuental Protection
Ageney. Hazardous materials
triansportation. Hazardous wasto.
Reporting and recordkeeping
requirements. Water pollution control,
Water supply.,

Dated: February 7, 2002.
Christine Todd Whitman,
Adwministrator.

For the reasons set out in the
preamble, titls 44, chapter I, of the Code
uf Federal Regulations is amended as
follows:

PART 63—NATIONAL EMISSIONS
STANDARDS FOR HAZARDOUS AIR
POLLUTANTS FOR SOURCE
CATEGORIES

1. The authnrity citation for part 63
continues to read as follows:

Authority: 42 U1LS.C, 7401 et seq.

2. Section 63.14 is amended by
adding paragraph (i) to read as follows:

§63.14 Incorporations by reference.

X * * * L

(i) ASME stenduard number QHO-1—-
1194 und QHO-10u-1496 Addendy. This
standard is titled as “Standard for the
Qualitication und Certification of
Hazardous Waste Incinerator
Operators.” The Director of the Federal
Register approves this incorporation by
reference in aceordance with 5 U.8.0,
552[a) and 1 CFR part 51. You may
nbtain a capy of this ducument from the
American Society of Mechaniga)
Eagineers. 3435 East 47th Street, New
York. NLY. 10017, You may inspect a
topy at the RCRA Intormation Center,
Crystal Gateway One, 1235 Jefferson
Davis Highway, Arlington. VA 22202, or
it the Office of the Federul Register, 800
North Capital Street, NW., Suite 700.
Washington, DC.

3. Section 63,1200 is amended by
revising entry (2) in Table 1 in
paragraph (b) to read as follows:
§63.1200 Who is subject to these

regulaticns?
& * * £ *

[h] R

TABLE 1 TO § 63.1200.—HAZARDOUS WaSTE COMBUSTORS EXEMPT FROM SUBPART EEE

ffr=-

Andif * -+

Then™ * *

.

(2) You are a research, development,
demonstration source.

+ +

and You operale for no lenger than one year after

first burning hazardous waste {Note that the
Administrator can extend this one-year re-
striction on a case-by-case basis upon your
written request documenting when you first
burned hazardous waste and the justifica-
tion for needing additiocnal time to perform
research, development, or demonstration
operations).

. . .

You are not subject to this subpart (Subpart
EEE). This exemption applies aven if there
is a hazardous waste combustor at the plant
site that is reguiated under this subpart. You
still, however, remain subject to §270.65 of
this chapter.

'EReter o Hazardous Air Pollutints:
Awmendments to the Appraval at 8
Delegilion of Federal Anthorities: Final Rude at 65

Programs atud

FR 55810 or the CAA Delugation for e HWC
NESHAR fant sluset at woweepogoviepaoswers

—_—
Mwastoleombstétootkit feoveipage it for

turther information on delegation procedures,
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4. Section 63.1201 is amended by
adding the definition of “Preheater
tower combustion gas menitaring
location” to paragraph (a) in
alphabetical order to read as follows:

§63.1201 Definitions and acronyms used
in this subpart.

{a] * X %

Preheater tower combustion gus
monitoring location means a location
within the preheater tower of a dry
process cement kiln downstream (in
terms of gas flow) of all hazardous wasts
firing locations and where a
representative sample of combustion gas
to measure combustion efficiency can be
monitored.

Ll * * * *

5. Section 63.1204 is amended by
revising paragraph {d)(1){iii) to read as
folluws:

§62.1204 What are the standards for
hazardous waste burning cement kilns?
* * " " *r

[(” LA B

(-1] * K %

(iii) You must calculate rolling
averages for uperating parameter limits
as provided by § 63.1209(q)(2).

L] * * L4 *

6. Section 63.1206 is amended by:

a. Revising the first sentence of
paragraph (a)(2)}{i). ’

b Redesignating paragraph (uf{4) as
(a)(3).

. Revising paragraphs (0)(5)0(C)(1].
(BI(6)(1) and (bI(6)(ii1 (b)), (M)(ETY and
(b 13)(1).

d. Revising paragraphs (¢){1)(i)
introductory text. (e){E)NG). {¢)(6), und
(c)(7)(ii).

#. Adding paragraph [(¢)(5)(i)(D).

The revisions and additinns read as
follows:

§63.1206 When and how must you comply
with the standards and operating
requirements?

(d) * k X

(2] * ok ok

(i} If vou commenced construction or
reconstruction of vour hazardous wuste
combustor after April 19. 1996, you
must comply with this subpart by the
later of September 30. 1999 or the date
the source starts operations, except as
provided by paragraph {a){2)(ii} of this
section. * * *
* o Ed L *

(b] * LS

(5] * ok x

[i} * *x *

(C] %k *

{1} Except as provided by paragraph
(b)(B)(INCH2) of this section. atter the

change and prior to submitting the
notification of compliance, you must
not burn hazardous waste for more than
a total of 720 hours (renewable at the
discretion of the Administrator) and
only for the purposes of pretesting or
comprehensive performance testing.
Pretesting is defined at § 63.1207(h)(2)(i)
and (ii).

* * * * *

[6] ok %

[i) If « DRE test performed pursuant to
§63.1207(¢)(2) is acceptable as
documentation of compliance with the
DRE standard, you may use the highest
hourly rolling average hydrocarbon
level achieved during the DRE test runs
to document compliance with the
hydrocarbon standard. An acceptable
DRE test is any test for which the data
and results are determined to meet
quality assurance nhjectives (on a site-
specific basis} such that the results
adequately demonstrate complianee
with the DRE stundard.

{ii) I during this acceptable DRE test
vou did not abtuin hvdrecarbon
emissions data sufticient to document
complianne with the hydrocarbon
standurd, vou must vither:

{A) Pertorm, us part ot the
performance test, an “equivalent DRE
test™ to document compliance with the
hydrocarbun standard. An equivalent
DRE test is comprised of a minimum of
three s each with a minimum
durition of nne hour during which vou
operate the combustor as close as
reisunably possibile to the operating
purimeter limits that vou establishied
based on the initial BRE test. You must
tse the highest hourly volling average
hvdrocarhon emission level achieved
during the equivalent DRE test to
dlocument compliance with the
hvdrocarban standard: or

(B} Pertorm o DRE test as part of the
performance test.

{7) Compliunce with tire DRE
standuard. {i) Except as provided in
paragraphs (b){(73(it) and (b)(7){iii) of this
section:

(A) You must document compliance
with the Destruction und Remaoval
Ctticiency {DRE) standard uncler
%% 63.1203 through 63.1205 nnly once
provided that yau de nut moedity the
source ufter the DRE test in a manner
that could affect the ability of the source
to achieve the DRE standard.

{B) You may use any DRE test data
that documents that your source
achieves the required level of DRE
provided:

{1} You have not modified the design
ur uperation of your source in 4 manner
that could effect the ability of vour
source to achieve the DRE stundard
since the DRE test was performed; and.,

(2) The DRE test data meet quality
assurance objectives determined on a
site-specific basis.

(ii) Sources that feed hazardous waste
at a location in the combustion system
other than the normal flame zone must
demonstrate compliance with the DRE
standard during sach comprehensive
performance test;

(iii) For sources that do not use DRE
previous testing to document
cunformance with the DRE standard
pursuant to § 63.1207(c)(2), you must
perfurm DRE testing during the initial
cnmprehensive performance test.

* £ ¥ * *

(11) Caleulation of hozardous waste
residence time. You must calculate the
hazardous waste residence time and
include the calculation in the
performance test plan under § 63.1207{f)
und the nperating record. You must also
provide the hazardous waste residence
time in the Documentation of
Compliance under § 63.1211(c) and the
Notification of Compliance under
§%63.1207(j) and 63.1210(h).

* £l & * *

( l\‘” L Y

(i} Cement kilns that feed hazardous
wilste at o location other than the end
where products are normally discharged
and where fuels are normally fired must
comply with the carbon monoxide and
hyvdrocarbon standards of § 63.1204 as
totlows:

(A} For existing sourres, you must not
discharge or cause combustion gases to
b emitted into the atmosphere that
vonttain eitlier:

(1) Hvdrocarbons in the main stack in
excess of 20 purts per mitlion by
volume, over an hourly rolling average
{monitored continuously with a
centinuous emissions manitoring
system), dey basis, corrected to 7
percent uxygen. and reported as
propang; or

{2} Hydrocarbons both in the by-pass
duct and at u preheater tower
conmbustion gus monitoring location in
excess uf 10 parts per million by
volume. at each locution, over an hourly
relling average (monitored eontinuousty
with a continunus emissions monitoring
svstem). dry basis. corrected to 7
puercent axyvgen, and reported as
propane; or

(3) If the only firing location of
hazardous waste upstream (in terms of
gas flow) of the point where combustion
gasus are diverted into the bypass duct
is at the kiln end where products are
normally discharged, then both
hydrncarbons at the preheater tower
tombustion gas monitoring location in
excess of 10 parts par million by
volume. over an hourly rolling average
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(monitoered continuously with a
continuous emissions monitoring
system), dry basis, corrected to 7
percent oxygen, and reported as
propane, and either hydracarbons in the
by-pass duct in excess of 10 parts per
million by volutne, over an hourly
rolling average {monitored continuously
with a continuous smissions monitoring
system), dry basis, corrected tn 7
percent oxygen, and reported as
propane, or carbun monoxide in excess
0£ 100 parts per million by volume, over
an hourly roiling average (monitored
continuously with a continuous
emissions monitoring system), drv basis,
and corrected to 7 percent oxygen. It
you comply with the carbon monoxide
standard of 100 parts per million by
volume in the by-pass duct, then you
must also not discharge or cause
combustion gases to be emitted into the
atmosphere that contain hydrucarbons
in the by-pass duct in excess of 10 parts
per million by velume, over an hourly
rolling average (monitored centinuously
with i continuous emissinns monitoring
svstem), dry basis, correctod to 7
pereent oxygen, and reported as
propane. at any time during the
destruction and removal efficiency
[DRE) test runs or their eruivalent as
provided by § 63.1206(b)(7).

(B) For new SOUrces. vou must not
discharge or cause combustion gases to
be emitted into the atmosphers that
contain either:

(1) Hydrocarbons in the main stack in
exeoss of 20 parts por million by
vilume, over an hourly rolling averay:
(monitorad continuously with a
continuous emissions muonitoring
system). dry basis, torrected tn 7
percent oxygen, and reported as
I)[’(JP(I[]H,' or .

{2)(1) Hvdrocarbons both in the by-
pass duct and at a preheater tawer
combustion gas monitoring location in
excess of 10 parts per million by
volume, at each location, over an hourly
rolling average {manitored continuously
with a continunus emissinns monitoring
system), dry basis, corrected to 7
percent oxygen, and reported as
propane, and

(i) Hydrocarbons in the main stack, if
construction of the kiln sommenced
alter Apri! 19. 1996 at ¢ plant site where
a cemunt kiln (whether burning
hazardous waste or not] did not
previously exist, to 50 parts per million
by volume, over a 30-day block average
(monitared continuously with g
continuous emissions monitoring
system), dry basis, corrected to 7
percent oxygen, and reported as
propane; or

(3)(4) Bf the enly firing location of
hazardous waste upstream (in terms of

gas flaw) of the point whers combustion
gases are diverted into the bypass duct
is at the kilr end where products are
normally discharged, then hoth
hydrocarbons at the preheater tower
cambustion gas monitaring location in
excess of 10 parts per million by
volurme, over an howly rolling average
(monitored continunusly with a
continuous emissions monitoring
svstem), dry basis, corrected to 7
percert oxygen, and reported as
propane, and sither hydrocarbons in the
by-pass duct in exress of 10 parts per
million by volume, over an hourly
relling average (monitored continuously
with a continuous emissinns monitoring
system), dry basis, corrected to 7
percent oxygen, and reported as
Propane, ar carbon monoxide in excess
of 100 parts per million by volume, over
an hourly rolling average {monitored
coantinuously with a continuous
eatissions menitoring system), dry basis.
ind corrected to 7 percent oxygen, If
you comply with the carbon monoxide
standard of 100 parts per million by
voluwne in the by-pass duct, then ¥ou
must also not discharge or caus,
sombustion gases to be emitted into the
atmosphere that contain hvdrocarbons
in the by-pass duct in excess of 10 parts
pee million by volume, aver an hourly
rolling average [monitored continuousty
with a centinuous emissions monitoring
system}, dry basis, corrected to 7
percent axyvgen, and reported as
Propane. atany time during the
clesteuetion and removal etficioncy
{DRE) tust runs or theiz equivalent as
provided by §63.1 206(h)(7).

(I TE construction of the kiln
commenced after April 19, 1996 4t 4
plant site where a cement kil (whether
hm'ning hazardous waste or nat) did not
previously exist, hydrocarbons are
limited to 50 parts per million by
volume, over a 30-duy black average
(monitored continunusly with o
continuous emissions monitoring
system). dry basis, corrected to 7
prraent nxygen, and teported as
propane.

* L * e £

eI *[1)* * * (i} You must
operate only undor the uperating
requirements specitied in the
Documentating of Compliance under
$63.1211(c) or the Natification of
Compliance under §$63.1 207(j) and
63.1210(h), except:

L £l * " *

(5] oo ok

[i] L

{C) Upon prior written approval of the
Administrator, an alternative means of
control to provide control of combustion
system leaks equivalent to maintenance

of combustion zone pressure lower than
ambient pressure; or

(D} Upon prior written approval of the
Administrator, other technique(s) which
can be demonstrated to prevent fugitive
emissions without use of instantanecus
pressure limits; and

* * * * *

(6} Operator training and certification,
(i) You must establish training programs
tor all categories of personnel whaose
activities may reasonably be expected to
diractly affect emissions of hazardous
air pollutants from the source, Such
persons include, but are not limited to,
chief facility operators, control rgom
uperators, continuous monitoring
system operators, persons that sample
and analyze feedstreams, persons that
manage and charge feedstreams to the
combustor, persons that Gperate
emissinn control devices, and ash and
waste hancllers. Each training program
shadl be of o technical level
shminensurate with the person’s job
duties specitied in the training manual,
Each communsurate training program
shall require an examination to be
administered by the instructor at the
el of the training course, Passing of
this test shall by deemed the
“rertitication” for personnet, except
that. for control room aperators, the
training and certification program shall
be as specitied in paragraphs (c)(6)(iii)
thraugh {€)(B)(vi) of this suction.

(1) You must ensure that the source
i nperated und naintained at all times
by prrsons who are trained and certified
to pertform these and anv other duties
that may aftect tmissions of hazardous
air pollutants, A certified control room
vperatur must be on duty at the site at
all times the source is in operation.

{iti) Hazurdous waste incinerator
contrnl room operators must:

(A} Be truined and curtified under a
site-specific, source-developed and
implemeated program that meets the
requirements of paragraph (c)(6}(v) of
this section: nr

(B) Be trained under the requirements
of.and vertified under. the American
Soriety of Mechanical Engineers
Standard Nuniher QHO-1-1994 and
QHO-1u-19%6 Addenda (incorporated
by reference—ses § 63.14(e)). If you
chiose to use the ASME program:

(1) Control room aperators must, prior
to the compliance date, achieve
pravisional certitication, and must
submit an application to ASME and be
scheduled for the full certification
exam. Within one year of the
complianve date, control room operators
must achivve full certitication:

{2) New operators and uperators of
neEw sburces must, before assuming their
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duties, achieve provisional certification,
and must submit an application to
ASME. and be scheduled for the tull
certification exam. Within one year of
assuming their duties, these operators
must achieve full certitication: or

{C) Be trained and certitied under a
State program.

(iv) Cement kiln and lightweight
aggregate kiln control room operators
must be trained and certified under:

(A) A site-specitic, source-developed
and implemented program that meets
the requirements of paragraph {¢)(6}(v)
o this section; or

(B) A State program.

(v] Site-specitic. source developed
and implemented training programs for
control room operators must include the
following elements:

(A) Training on the following
subjects:

(1) Environmental concerns.
including types nf emissions;

{2) Basic cnmbustion principles,
including products of combustion:

{?) Operation of the specific tvpe of
tombustor used by the operator.
including proper startup, waste firing,
ind shutdown procedures:

(¢} Combustion controls and
continuous monitoring svstems:

(7) Operation of air pollution contenl
aquipment and factors affecting
performance:

(6} fnspection and maintenunce of the
combustor, continuous monitoring
systems, and air pollation control
chavices;

(7} Actions ta correct maltunctions or
conditions that may lead to
malfunction;

{#) Residue characteristios und
bandling procedures; and

() Applicable Fedueral. state, and
local vegulations. including
Occupativnal Safety and Health
Administration workplace standards;
and

(B) An examination designed and
administered by the instructor; and

(C) Written material covering the
training course topics that mayv serve as
reference material following completion
nf the course,

{vi} To maintain contrel room
vperator gqualification under a site-
specitic, source develuped and
implemented training program as
provided by paragraph (c)(6)(v} of this
section, control room aperators nmust
complete an annual review vr refresher
course covering. at o minimum, the
following topics:

{A) Update of regulations;

(B) Combustor operation, including
sturtup and shutdown procedures. wuste
firing, and residue handling;

(C) nspection and mainteniance:;

{D) Responses to malfunctions or
conditions that may lead to
malfunction; and

(E) Operating problems encountered
by the operator.

(vii) You must record the operator
training and certification program in the
nperating record.

[7) * K &

(it) Bay leuk detection system
requirements for baghouses at
tightweight nggregate kilns and
incinerntors. It vou own or nperate a
hazardous waste incinerator or
hazardous waste burning lightweight
agaregate kiln equipped with a bagheuse
{fabric tilter}, you must continuously
uperate a bag teak detection system that
meets the specitications and
requirements of paragraph (c)(7)(ii)(A)
of this section and ynu must comply
with the corrective measures
refuirements of parugraph {c)(7)(ii}(B) of
this section:

{A) Bug leak detection svstem
specificution ond requireiments. (1) The
hag Teuk dutection system must be
verfificd by the manutacturer to he
capable of continuousiy detecting and
recording particulate mattor emissions
At concentrations of 1.0 milligrams par
actaal cubie meter unless vou
deminsteate. pursuant to procedures in
§63.1200(a)(1). that o higher sensitivity
wanld adequately detect bag leaks:

{2) The hug loak detection systom
shalt provide output of relative
particulute matter loadings:

() Thar bag leak detection system
shall be equipped with an alarm system
that will sound an aucible alarm when
anincrease in relutive particulate
laadings is detected aver 4 preset tavel;

{#] The bag leak detection svstam
shall be installid and operated in a
nmanner consistent witl available
written guidanue from the U.S,
Environmental Protection Agency or, in
the absence of such written quidance,
the manufacturer’s written
specifications and recommendations for
installation. operatinn, and adjustment
of the svstem;

{7) The initial udjustment of the
svstem shall, at & minimum, consist of
vstublishing the buseline output by
adjusting the sensitivity (range) and the
averaging period of the device. and
estahlishing the wlarm set points and the
alarm delay time;

(6} Following initial adjustment, you
must nut adjust the sensitivity or range,
averaging poriod, ulirm set points, or
alarnt delay time, except ug detailed in
the operation and maintenance plan
required nader paragraph (€)(7)i) of this
sectiun, You must not increase the
sensitivity by more than 100 percent nr
deareuse ther sensitivity by maore than 50

percent over a 365 day period unless
such adjustment follows a complete
baghouse inspection which
demonstrates the baghouse is in good
aperating condition;

(7) For negative pressure or induced
air baghouses, and positive pressure
bughouses that are discharged to the
atmosphere through a stack, the bag leak
detector shall be installed downstream
ufthe bughouse and upstream of any
wet acid gas scrubber; and

(#) Where multiple detectors are
required, the system’s instrumentation
and alurmn system may be shared among
the detectors,

(B) Bug leak detection svstem
cortective measures requirements, The
uperating and maintenance plan
required by paragraph (c)(7)(i) of this
section must include a carrective
meusures plan that specifies the
procedures you will follow in the case
tfa bug leak detection system alarm.
The corrective measures plan must
include. at a minimum. the procedures
used to determine and record the time
and cause of the alarm as well as the
corrective measures tiken to correct the
control device malfunction or minimize
enissions as specified below. Failure to
initiate the corvective measures required
by this paragraph is failure to ensure
compliunce witl: the emission standards
in this subpart,

(1) You must initiate the procedures
used to determine the cause of the alarm
within 30 minutes of the time the alarm
first sounds; and

(2} You must alleviate the cause of the
alurm by taking the necessary corrective
mueasure(s) which mav inclade, but are
not to be limited to, the following
LSS

(/) lnspeeting the baghouse tor air
leiiks. torn or broken filter elements, or
any other malfunction that may cause
i ineredse in emissions:

(1) Sealing off defective bags or filter
medii;

(i) Replucing defective bags or filter
media. or otherwise repairing the
control device;

(iv) Sealing otf a defective baghouse
compartment;

¢v) Cleuning the bag leak detection
system probe, or otherwise repairing the
hag leak detection svstem: or

(vi] Shutting down the combustar,

7. Suctinn 63.1207 is amended by:

i, Revising paragraph (c){2){i}.

b. Adding parugraph (©){2)(iv).

. Adding paragraph (e)(3).

d. Revising paragraphs (f(1)(ii}(A),
(COGIHEB). (1N, (H1)Hx)
introductory text, and {f)(1)(xvii).

¢. Adding paragraph (){1){ii)}{D).

t. Removing and reserving paragraph

(B} 1){(xv).
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g Revising paragraphs (g)(2)(ij and
(g)(2)(ii).

h. Adding Paragraph (g)(2)({v).

i. Revising paragraphs (h)(1) and
(h)(2) introductory text,
|- Revising paragraphs {i}1)(ii) and
Sl

k. Revising paragraphs (m}{4)(i) and
{m)(4)(ii).

The revisinns and additions read as
fallows:

§63.1207 What are the performance
testing requirements?

* »* * * a

7 (CJ * & oW

(21 * * * (i) You may request that
previcus emissions test data serve as
documentation of conformance with the
emission standards of this subpart
provided that the previous testing:

(A} Was initiated after 54 munths
prior to the compliance dats, except as
provided by paragraphs (¢)(2)(iii) or
(e)(2)iv) of this sectinn:

{B) Results in data that meet quality
assurance chjcatives (determined on o
site-specific basis) such that the results
demnstrate complionce with the
applicable standards:

(C) Was in conformunce with the
requirements of paragraph (g)(1) of this
section; and

(D) Was sufticient to sstablish the
applicable operating paramoeter limits
under §63.1209.

* x * * *

liv} The data in licw test I
restriction providued in paragraph
{e2)(IHAY of this section does not apply
to DRE dati provided vou do not feed
hazardous waste at a location in the
cumbustion svstem other than the
narmal flame zone,

w * * * *

(H] &k

(3} Petitions for tme extension jf
Administrator fuils to upprove or deay
test plans. You mav petition the
Administrator under § 63.7(h) to ohtain
a "waiver” nf any performance tost—
initial or periodic pecformance test:
comprehensive or contirmatory test, The
“waiver” would be implemented as an
extension of time to conduct the
performance test at u later date,

(i} Qualifications for the wiiver. (A)
You may not petition the Administrator
for a waiver under this section if the
Administrator has issued a notification
of intent to deny your test plan(s) under
§64.7{cHaNiNB);

(B} You must submit a site-specific
emissions testing plan and a continuous
monitoring svstem performance
eviluation test plan at least one vear
before a comprehensive performance
test is scheduled to hegin s required by
paragraph {c)(1) of this sectinn, or at

least 60 days before o confirmatory
Pecformance test is scheduled ta begin
as required by paragraph (d} of this
section. The test plans must include al}
required documentatian, including the
substantive content requirements of
paragraph (f) of this section and
§63.8(e): and

{C} You must make a good faith effoct
toucenmmodate the Administrator's
comments on the test plans,

(ii} Procedures for obtaining a waiver
and duration of the wujver: (A} You
must submit to the Administrator a
waiver petition or request ta renew the
petition under § 63.7(h) separately for
#ach source at least 60 days prior to the
scheduled date of the performance test;

(B} The Administrator will approve or
deny the petition within 30 days of
receipt and notity you promptly nf the
decision;

{C) The Administrator will ot
approve an individual waiver petition
tar a duration exceeding 6 months;

(D) The Administeator will include o
sunset prevision in the waiver ending
the watver within 6 months:

(E} You mauy submit a revised petition
to renew the waiver under
§63.7(hN3)311) at least B0 days prior to
the end date of the most recently
approved waiver petition;

(F) The Adninistrator may approve a
revised petition for a total wajver prriod
up tu 12 manths.

(1i7) Content af the vniver (A) You
must provide documentation to enalle
the Administrator to determing that the
source i neetinge the melevant
standard(s) on a continuous lasis as
requived by §63,7(h)(2). For uxtension
requests tor the initial comprehunsive
perfurmance test, vou must suebois vour
Dutumentation of Compliance to assist
the Administrator in miking this
determination,

{B} You must include in the petitinn
information justifving vour request for a
waiver, such as the technical or
veonemic infeasibility. or the
impracticality. of the affected source
performing the required tost, ag required
by § 63.7(0)(3)iii).

{iv} Public notice. You must notify the
public (e.g., distribute public mailing
tist} of your petition ta waive a
prrtormance test.

[f] * % ok
{-” * ko
(11) x ok x

(A) Except as provided by puaragraph
(tH1)(ii)(D) of this section. an
identification of such organic hazardous
itir poltutants that are present in each
hazardous waste feedstream. You need
not analvze for organic hazardous uir

pollutants that would reasonably not be
expected to be found in the feedstream,
You must identify any constituents you
exclude from analysis and explain the
basis for excluding them. You must
conduct the feedstream analysis
according to § 63.1208(b)(8);

(B) An approximate quantification of
such identified organic hazardous air
pollutants in the hazardous waste
feedstreams. within the precision
produced by analytical procedures of
§63.1208(b){8); and

{C) A deseription of blending
procedures. if applicable, prior to firing
the hazardous wastae feedstream,
including a detailed unalysis of the
materials prior to blending, and
blending ratios.

(D) The Administrator may approve
6l & case-ly-vase basis a hazardous
waste teedstream analysis for nrganic
hazardous air pollutants in lisw of the
el ysis required vader paragraph
{E1THA) of this section it the reduced
inalysis is sufficient to ensure that the
POHCx used ty demonstrate compliance
with the applicable DRE standard of
§63.1204. §63.1204, ur §63.1208%,
continmue b be reprosentative of the
urganie hazardous air pollutants in your
hazardous waste trodstreams;

* X £ * *

(x) 1 voe aze equesting to extrapolate
metul Eeedrate limits from
comprehensive performance test levels
under §8 G 1209(001)(0) ur
G3. 1208 n 211 A):

% & & “ *

[xvii} [Fvou prapose to use a surrogate
for measuring or monitoring gas
thowrate, vou must document in the
comprihensive performance test plan
that the surrogate aduquately correlates
with gas lowrate, as required by
paragraph (m}(7) of this section. and
§ 631209002}, (K)(3). (m)(2)(0). (n}(5)(),
anc {o}(2)().

* * * * *

[:_;] £ * *

(2} * & 3

(i} Carbun monoxide {or hvdrocarbon)
CEMS cmissions levels must be within
the range of the average value to the
maximum value allowed, except as
provided by paragraph (g)(2){iv) of this
section, The average value is defined as
the sum of the hourly rolling average
vitluws recorded (sach minute) over the
previous 12 months, divided by the
number of rolling averages recorded
during that time. The average value
must not include calibration data,
startup data, shutdown data,
mulfunction data, and data obtained
when not burning hazardous waste;

(i) Each operating limit (specified in
§614.1200) established to maintain
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compliance with the dioxin/Furan
emission standard must be held within
the range of the average vaiue over the
previous 12 months and the maximum
or minimum, as appropriate, that is
allowed, except as provided by
paragraph (g){2)}{iv} of this section. The
average value is defined as the sum of
the rolling average values recorded over
the previous 12 months, divided by the
number of rolling averages recorded
during that time. The average value
must not include calibration data,
startup data, shutdown duta,
malfunction data, and duta obtained
when not burning hazardous waste;

* * * * "

(v} The Administrator may approve an
alternative range to that required by
paragraphs {g)(2)(i) and {ii) of this
saction if you document in the
confirmatory performance test plan that
it may be problematic to maintain the
required range during the tost. In
addition, when making the finding of
compliance, the Administrator may
consider test conditions outside ot the
range spucitied in the test plan based on
a finding that vou could not reasunably
maintain the range specified in the test
plan and considering Factors including
whether the time duration and level of
the parameter when operations were out
of the specitied range were such that
nperations during the confirmatory test
are determined to b reasonably -
representitive of normal operations. n
addition. the Administrator will
consider the proximity of the emission
test results to the standard.

x Ed 3 * *

(h] * * * (1) Current operating
parimeter lineits established under
§ 63.1209 are waived during subsequent
comprehensive performance testing,

(2) Current operating parameter limits
ara also waived during pretesting prior
to comprehensive pecformance testing
fur an aggregate time not to exceed 720
hours of operation (renewable at the
discretion of the Administrator) under
an approved test plan or it the source
records the results of the pretesting,
Pretesting meuns:

* * * * *

(ii) Upon postmark of the Notification
of Cnmpliance. you must comply with
all operating requirements spocitied in
the Notification of Compliunce in Heu of
the limits specified in the
Docuwmentation of Complianee required
under § 63.1211(:).

*® »* * * *

(3) Sew §§ 63.7 (1), 63.9(h). and
63.1210(b] for additivnal requirements
pertaining to the Notification of

Compliance (e.yg., you must include
results of performance tests in the
Notification of Compliance).

* * £ * *

(ln] %k K

(4] * k%

(i) Identity in the Notification of
Compliance a minimum gas flowrate
limit and a maximum feedrate limit of
mercury, semivolatile metals, low
volatile metals, and/or total chlorine
and chloride fom all feedstreams that
ensures the MTEC as calculated in
paragraph (m)(2){iii) of this section is
below the applicable emission standard:
unl

{ii) Interfock the minimum gas
flowrate limit and maximum feedrate
limit of paragraph (m)(4)(i) of this
section to the AWFCO system to stop
hazardous waste burning when the gas
flowrate or mercury. semivolatile
metals, low volatile metals, and/or tatal
chlorine and chloride feedrate exceeds
the limits of puragraph (m){4](i) of this
section,

* * * *® Ed

B, Seation 64,1209 is amended by:

i Revising paragraph (a){1)(G)(A).

b Revising paragraphs (B)(2)(i) and
(b)(5)EH)(A).

. Revising paragraph {){1).

. Revising paragraphs (g)(1Miii B 1}.
{2l {E(BY( 2L {w) 1IN B)(3).
(DD 1), and (2H1HENCH2).

. Revising paragraphs (k)(5) and
(k)}#®iih

£, Revising paragraphs (1(1)
intraductory text, (11{3), and (1){4).

4. Revising paragraph {n(3).

h. Revising paragraph (n)(4).

1. Revising puragraph {o)(1}).

|- Revising paragraph (q).

The revisions read as follows:

§63.1209 What are the monitoring
requirements?

(u) * ik

(1) * ® &

(ii) * E

{A) You must maintain and nperate
each COMS in actordance with the
requirements of § 63.8{c) except for the
requitements under § 63.8(c}(3). The
requirements of § 63.1211{c) shall be
complied with instead of § 63.8(c)}3);
and

* * * * %

{].)) * ok *

(2] a* L] *x

(i) Cudibration of thermocouples and
pyrometers. The calibration of
thermorouples must be verified at a
frequency and in 2 manner consistent
with manufacturer specitications, but no
less trequent than once per vear, You
must operate and maintain optical
pyronteters in accordance with

manufacturer specifications unless
otherwise approved by the
Administrator. You must calibrate
nptical pyrometers in accordance with
the frequency and procedures
recoimmended by the manufacturer, but
no tess frequent than once per year,
unless otherwise approved by the
Administrator. And,

* * * * *

5)* x %

(iit) * * * (A) Except as provided by
paragraph (b){5Hiit)(B) of this section,
you nust continue monitoring operating
pirrameter limits with a GMS when the
huzardeus waste feed is cutott if the
source is operating. You must not
resume feeding hazardous waste if an
operating parameter exceeds its limit.

*® * * L] *

{fy» = =*

(1) Section 63.8{c){3). The
requirements of §63.1211(c), that
requires CMSs to be installed,
valibrated. and operational on the
compliance date. shall be complied with
insteact of section 63.8(¢)(3):

* * " *x *

(‘I_:) * %k *

[l] LRI

[“1] x x %

[B] * k&

{1) Data ov infurmation justifying your
request for an alternative monitoring
requirsment (or for o waiver of an
apoeriating parameter Hmit}, such as the
technical or economic infeasibility or
the impracticality of using the required
approach:

(2) A description of the proposed
alternative monitoring requirement,
including the operating parameter tn be
manitored. the monitoring approach/
technigue (eg. tvpe of detector,
mnnitoring location}, the averaging
prricd for the timit, and how the limit
is to be caleulated; anc

(:7) Duta or information documenting
thut the aiternative monitoring
requirement would provide equivalent
ur better assurance of compliance with
the relevant emission standard, or that
it is the monitoring requirement that
best assures compliance with the
standard and that is technically and
economically practicable,

(C] * L4 x

(1) Nutice of the information and
findings on which the intended
disapproval is baged; and

{2) Nutice of oppartunity for you to
present additional information to the
Administrator betore final action on the
request. At the time the Administrator
natifies you of intention to disapprove
the request, the Administrator will
specify how much time you will have
after being notified of the intended
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disapproval to submit the additional
information.
* * * * Ed

(k) * Kk & .

(5) Particulate matter operatin o limit,
If your combustor is equipped with an
activated carbon injection system, you
must establish operating parameter
limits on the particulate matter control
device as specified by paragraph (m){1)
of this section:

* * * * *

(8] LI S
- {ii) Maximumn time in-use. You must
replace a catalytic oxidizer with a new
catalytic oxidizer when it has renched
the maximum service time specified by
the manufacturer,

* * * * *

[” * ok ok

(1) Feedrute of total mercury. You
must establish a 12-hour rolling average
timit for the total feedrate of mercury in
all ferdstreams us the average of the test
run averages. unless mercary fesdrate
limits are extrapolated from
pertormuncy test feedrate levels under
the fullowing provisinns.

* * *® * *

(3) Activated carbon injection. If vour
combustor is equipped with an
activated carbon injection system, you
must establish operating parameter
limits prescribed by paragraphs (k)(5)
and (k)(B) of this section. :

(4} Activated carbon bed. ¥ your
combustor is equipped with an
activated carbon bud system, vou must
comply with the requirements of (k)(7)
of this section to assure complianee
with the mercury emissinn standard.

([Il) * Kk ok

(3] Maximum ash feedrte. Owners
and operators of hazardous waste
incinerators must establish 4 maximum
ash feedrate limit as the average of the
test run averages.

(4) Muximum total chiorine and
ehloride feedrnte. You must establish a
12-hour rolling average limit for the
feedrate of total chlorine and chloride in
all feedstreams as the average of the test
run averages.
¥ * * * Ed

(UJ * * ¥

(1) Feedrate of total chlorine and
chloride. You must establish a 12-hour
eolling average limit for the total
feedrate of chlurine (organic and
inurganic) in all feedstreams as the
average of the test run averages.

* Ed x * r

(q) Operuting under different modes
of operation. It you vperate under
different modes of operation, you must
establish operating parameter limits for
each mode. You must document in the
operating record when vou change a
mode uf operation and bugin complying
with the operating limits for an
alternative mode of operation.

{1} Operating under othervise
upplicable standards after the
hazurdous wuste residence time hos
transpired. As provided by
§63.1206(h)(1){ii]. vou may oporate
under othenwise applicahle
requirenients promulgated under
suctinns 112 and 129 of the Clean Air
Actin lieu of the substantive
requirements of this subpart.

(i) The otherwise applicable
requirements promuleated under
sections 112 and 129 of the Clean Air
Actare applicuble requirements under
this subpart,

(i1} You minst specity (eg.. by
tefurence) the otherwise upplicable
Tequirements as a mecle of operation in
vour Documentation of Compliance
under § B3.1211(c). vour Notification of
Complisnee under § 63.1207(3). und
vourtitle V permit application. These
requirements include the stherwise
applizable requirements governing

compliance, and notification, reporting,
and recordkeeping.

(2) Celculating rolling averages under
different modes of operation. When you
transition to a ditfferent mode of
operation. you must calculate ralling
averages as follows:

(i] Retrieval upproach. Calculate
rolling averages anew using the
continuous monitoring system values
previousty recorded for that mode of
uperation (i.e., vou ignore continuous
menitoring system values subsequently
recorded under other modes of
aperatiun when you transition back to a
mude of operation}; or

(it) Start unew. Calculate rolling
averages anew without considering
previous recordings.

{A) Rolling averages must be
eadeulated as the average of the available
ane-minute values for the parameter
until enough one-minute values are
avatlable to calculate hourly or 12-hour
rolling uverages., whichever is
applicable to the parameter,

(B} You may not transition to a new
mode of operation using this approach
it the maost rucent operation in that
made resulted in an exceodunce of an
applicable emission standard measured
with a CEMS or operating parameter
liniit prior to the hazardous waste
restdence tinu: expiring: or

(iii) Seamless transitinn. Continue
culeulating rolling averages using data
from the previous uperating mode
provided that both the operating limit
and the averaging periad tor the
parameter are the sume for both modes
of operation.

9. Section 63,1210 is amended by
revising paragraph {a) to read as follows:
§63.1210 What are the notification
requirements?

{0} Swimniry of requirements. (1) You
must submit the following natifications

(n)* * = emission standards, monitoring and to the Administrator:
Heference i Natification
BB e e Initial notifications that you are subject to Subpart EEE of this Part.
63.9(d) . Notification that you are subject to special compliance requirements.

B3.90) e

63.1208(b)(5X(i)

63.1207(e), 63.9{e), 63.9(g)(1) and (3) ..

63.1210(b),

63.1207(j),

63.1207(k}, 63.1207(I),

63.9(h},

63.10(d)(2), 83.10(2)(2).

Notitication and documentation of any change in information already provided

Notification of changes in design, operation, or maintenance. o

Notification of performance test and continuous manitoring system evaluation, in-
cluding the performance test plan and CM$ performance evaluation pla.n..=

Notification af compliance, including results of perormance tests and continuous
menitoring system performance evaluatians,

'You may afso be required on a case-by-case basis to submit a feedstream analysis plan under §63.1209{(c)(3).
(2) You must submit the following notifications to the Administrator if you request or elect to comply with alternative

requirements:

Reference

l Notification, request, petition, or application

....................... J You may request an adjustment te time periods or postmark deadlines for sub-

mittat and review of required informaticn.
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Notification, request, patition, or application

B3 10(0MBN) weevreerriireee e
83.1204(d)2)(H) ..vvrreerreeee e
BIA204{HBNE ....ovecvroirs e st

63.1206(b){4), 63.1213, 63,
63.1208(b)(5HIHCY oo,

B3 T206(BHBMIINBY e verrrrinr e e

63 1208(BHBYYV) evveererrreenn,

B3.1208(B)H9) werreeiee e

63.1208(0)(10) .1t et

B3.1206(B)14) oo

63.1206(b)15) (oo

B3.1208(CHSHIHTY orooeeeericitn e et ceeee e

B3.1208(CHINMD) oo

E3.1207(EN2) wovvooeeeeeee oo

63.1207(2)(3), B3.7(1) et

63.1207(M}2) v

B3 1207(GUNY) <ottt

63.1207() oo,

63.1207(H4) oo

B3 1207(3) oot
63.1208(a)(5), BIB(N oo

63.1202(M) (21 v

63.1271(d} e

You may request to reduce the frequency ol excess emissions and CMS per-
formance reports.

You may request to waive recordkeeping or reporting requirsments.

Notification that you elect to comply with the emission averaging requirements for
cement kilns with in-line raw mills.

Notification that you elect to comply with the emission averaging requirements for
preheater or preheater/pracalciner kilns with dual stacks.

You may request an extension of the compliance date for up to one year.

You may request te burn hazardaus waste for more than 720 hours and for pur-
poses other than testing or pretesting after making a change in the design or
operation that could affect compliance with emission standards and prier to
submitting a revised Notification of Compliance.

If you elect to conduct particulate matter CEMS correlation testing and wish to
have federal pariculate matter and opacity standards and associated operating
limits waived during the testing, you must notify the Administrator by submitting

! the correfation test plan for review and approval.

! You may request approval o have the particulate matter and opacity standards
and associaled operating limits and conditions waived for mores than 96 hours
for a correlation test.

Owners and operatars of lightweight aggregate kilns may request approval of al-
lernative emission standards for mercury, semivelalita metal, low volatite metal,
and hydrochloric acid/chlorine gas under certain conditions.

Owners and operators of cement kilns may request approval of alterative amis-
sien standards for mercury, semivolatile metal, low volatile metal, and hydro-
chloric acidichlicrine gas under certain conditions.

Owners and operators of incinerators may efect to comply with an alternative to
the particulate matter standard.

COwners and operators of cement and fightweight aggregate kilns may request to
camply with the alternative to the interim standards for mercury,

You may request to make changes to the startup, shuidown, and malfunction
plan.

You may request an alternative means of control to provide control of combus-
tion system leaks.

You may request other techniques to prevent fugitive emissions without use of
instantanecus pressure limits.

- You may reguest to base initial compliance on data in lieu of a comprehensive
perormance test.

You may request more than 60 days to complele a performance test if additional
time is needed for reasons beyond your control.

You may request a time extension if the Administrator fails to approve or deny
your test plan.

Yau may request to waive current aperaling parameter limits during pretesting for
mora than 720 hours.

" You may request a reduced hazardous waste feedstream analysis for organic
hazardous air poliutants if the reduced analysis continues to be representative
of organic hazardous air pollutants in your hazardous waste feedstreams.

You may request o operate under a wider operaling range for a parameter dur-
ing contirmatory performance testing.

You may request up to a one-year time extension for conducting a performance
test (cther than the initial comprehensive performance test) to consotidate test-
ing with cther state or federally-required testing.

© You may request more than 90 days to submit a Netification of Compliance after

completing a performance test if additional fime is needed for reasons bayond

I your contral.,

After failure of a perfermance test, you may request to burn hazardous waste for
mare than 720 hours and for purposes other than testing or pratesting.

You may request: {A.) Approval of alternative menitoring methods for compliance
with standards that are monitored with a CEMS; and (B.) approval lo use a
CEMS in lieu of cperating parameter limits.

" You may request approval of: (A} Alternative monitoring methods, except for

| standards that you must monitor with a continuous emission monitering system
(CEMS) and except for requests to use a CEMS in lieu of operating parameter
limits: or (B.) a waiver of an operating parameter limit.

You may reques! to extrapolate mercury feedrate limits.

You may request to extrapolate semivalatile and low volatile metal feedrate lim-
its.

Yau may request to use data compression techniques to record data on a less
frequent basis than required by §63.1209.

* * " *

10. Section 63.1211 is amended by revising paragraphs (a) und (b} to read as follows:
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§63.1211 What are the recordkeeping and reporting requirements?
(a) Summary of reporting requirements. You must submit the tollowing reports to the Administrator:

Reference ‘l Report
B3A0MEHAY oottt ' Compliance progress reparts, if required as a condition of an extension of the
. compliance date granted under §63.6().
63.10{d)(5)(i) I e, | PeTIOIG startup, shutdown, and malfunction reports.

63.10(d)(5)ii)

_ Immediate startup, shutdown, and malfunction reports.
63.10(e)(3) v

Excessive emissions angd continuous monitoring System performance repert and
summary report.

63.1208(c}{2)(ii}(B) e | StartUp, shutdown, and malfunction plan.

83.1208(c)(3){vi) .... - | Excessive excesdances reponts.

B3 120B(E)ANIV) wevvotverssiooe oo T r Emergency safety vent opening reports.

(b) Swnmary of recordkeeping requirements. You must retain the following in the uperating record:

Reference ' Document, data, or information

63.1200, 63.10(b} and {C) e " General. Information required to document and maintain compliance with the reg-

| ulations of Subpan EEE, including data recorded by continuous monitoring
systems (CMS), and copies of ail notiffications, reports, plans, and other docu-
ments submitted to the Administratar.

B3 120U oo i Documentation of mode of operation changes for cement kilns with in-ine raw
mills.
B304 v ! Documentation of compliance with the emission averaging requirements for ce-
| ment kilns with in-fine raw milts.
B31204EHRYY v Documentation of compliance with the emission averaging requirements for pre-
° heater or preheater/precalciner kilns with dual stacks.
63.1206(b)(1)(ii) e | you elect to comply with all applicable requirements and standards promul-

gated under authority of the Clean Air Act, including Sections 112 and 129, in
lieu of the requirements of Subpart EEE when not burning hazardous waste,
you must document in the operating record that you are in compliance with
those requirements.

63.1206(b)(5)(ii) e . Documentation that g change will not adversely affect compliance with the emis-
sion standards or operating requirements.

B3.1206(5)(11) (e s Caleulation of hazardous waste residence time.

§3.1206{c)(2) ...... - Starup, shutdown, and malfunctian plan.

T Docurnentation of your investigation and evaluation of excessive exceedances
during malfunctions.

B3A206(CHNYY oo ! Corrective measures for any automalic waste feed cutoff that resulls in an ex-
ceedance of an emission standard or operating parameter limit,

B3.1206(c){3)(vii) T DOCUmentation and results of the automatic waste feed cutoff operalbility testing,

83 1206(CHAN) ooovvvvoecrer T . Emergency safety vent operating plan,

63 206(CHANI eoovvooervvee T * Corrective measures for any emergency safety vent opening.
E31206(CHSY() e Method used for control of combustion system leaks.
63.1206(C)(8) oovoirocvre : Operator training and certification program.
E3.1208(CHTIND) oo Cperation and maintenance ptan.

63.1209(cH2) oo i Feedstream analysis plan,

63.1209(k)(8)(iii), 63.1209(k)(7)(ii}. 63.1209(k}{9) (i), . Documentation that a substitute activated carbon, dioxin/furan formation reaction
63.1203(a)(4)(iii). " inhibitor, or dry scrubber sorbent will provide the same Jevel of control as the
! ariginal material,
63.1209(k)[7)(i)(C) ........................................ i Results of carbon bed perfecrmance manitoring,
63.1209(q} -. - Documentation of changes in modes of operation.
B392THE) oo . Documentation of compliance.
* * * * * §63.1213 How can the compiiance date be  f t|y¢ campliance date of up to one
extended to install pollution prevention or vear, ¥ % o*
11. Section 63.1214 is amended by waste minimization controls? i . . . .
tevising the first sentence of paragraph {a) Applicability. You may tequest
(a) to read as tollows: from the Administrator or State with un 12 Table 1 to Subpart EEE is
approved title V program an extension amended to read as follows:

TABLE 1 TO SUBPART EEE.—GENERAL PROVISIONS APPLICABLE TO SUBPART EEE

Reference J Applies to subpart EEE ‘ Explanation
B3 e, Yes.
63.2 e, Yes.
63.3 ... Yes.
634 ... Yes.. ‘
635 . Yes.
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TABLE 1 TO SUBPART EEE.—GENERAL PROVISIONS APPLICABLE TO SUBPART EEE—Continued

Reference

Applies lo subpart EEE

Explanation

63.6(a), (b), {c). (&), and
{8).
B36(f) e,

83.6(g) and (h) ..............
B3.8(1) ..o

X T | R
63.7(e) ..

63.7(1)
I =) N

63.7(h) s

63.8(a) and (b) ...oooernn.. r

B3.8(C) cecerreiiiiiie

£53.8(d) ..
63.8(e)

63.8(% and (g} ....
63.9(a)
63.9(b}

63.9(c} and (d}
63.9(8) e
63.9(F) e

1) N
LXK [ O

63.9(1) and ) oeerrrreennnnn.
R R

63.12-63.15 oo

Yes.

Yes.,
YES iecriiieereeee et

Yes.
YES treeeeeieerererreaceeaeeans

b =3 T

Yes

Yes.
YeS cviiiiiaiens

FTTTPIPPUT.

Yes.
Yes

Yes

Yas.
Yes

Yes.
=]

Yes.
Yes.
Yes

Yes.
Yes

Yes

Yes
Yes

Yes.
b (= S

No.
Yes.

Excepl that the performance test requirements of Sec. 63.1207 apply instead of
§ 83.6(I{2)(i(B).

Section 63.1213 specifies that the compliance date may alse be extended for inability to
install necessary emission control equipment by the compliance date because of imple-
mentatian of pollution prevention or waste minimization cantrols.

Except §63.1207(e}(3) allows you to petition the Administrator under §63.7(h} to pravide
an extension of time ta conduct a performance test.

Except §63.1207(e) requires you to submit the site-specific test plan for approval at least
one year bafore the comprehensive performance test is scheduled to begin.

Except §63.1207(e) requires you to submit the site-specific test plan {including the quality
assurance provisions under §63.7(c)) for approval at least ane year before the com-
prehensive performance test is scheduled to begin.

Except §63.1207 prescribes operations during perlarmance testing and §63.1209 speci-
fies operating limits that will be established during performance testing (such that testing
is likely to be representative of the extreme range of normal performance).

Except §63.1207(j) requiring that you submit the results of the performance test (and the
notification of cornpliance) within 90 days of completing the test, unless the Adminis-
trator grants a time extension, applies instead ot §63.7{g)(1).

Except §63.1207(c)(2) allows dala in lieu of the initial comprehensive performance test,
and §63.1207(m) provides a waiver of certain performance tests. You must submit re-
quesis for these waivers with the site-specific test plan.

................................ i Except: (1) §63.1211(c) that requires you 10 install, calibrate, and operate CMS by the

compliance date applies instead of §63.8(c)(3); and (2) the perfermance specifications
for CO, HC, and 02 CEMS in subpart B, of this chapter requiring that the delectors
measure the sample concentraticn at least once every 15 seconds for calculating an av-
erage emission level once every 60 seconds apply instead of § 63.8(c){4)(H).

Except §63.1207(e) requiring you to submit the site-specific comprehensive pertarmance
test plan and the CMS performance evaluation test plan for approval at least one year
prior 1o the planned test date appiies instead of §§63.8(e)2) and {3)(i).

Note: Section 63.9(b){1)(ii} perains to nofification requirements for area sources that be-
come a major source, and §83.9(b)(2)(v} requires a major source determination. Al-
though area sources are subject te all provisions of this subpant (Subpant EEE), these
sections nanetheiess apply because the major source determination may affect the ap-
plicability of part 83 standards or titlle ¥V permit requirements to other seurces {i.e., other
than a hazardous waste combustor} of hazardous air pellutants at the facility.

Except §63.1207(e) which reguires you to submit the comprehensive performance test
plan for approval one year prior o the planned performance test dale applies instead of
§63.9(e).

Section 63.9(1) applies if you are allowed under §63.1209(a){1)}{v) to use visible deter-
mination of opacity for compliance in lieu of 2 COMS.

Except §63.9(g){2) pertaining to COMS does not apply.

Except §63.1207{j) requiring you 1o submit the natification of compliance within 80 days of
completing a perfermance test uniess the Administrator granis a time extension applies
instead of §63.9(h)(2)(iii). Note: Even though area sources are subject to this subpart,
the major source determination required by §63.9(h}(2){i)(E) is applicatle to hazardous
waste combustors for the reasons discussed above.

Except reports of performance test results required under §63,10(d)(2} may be submitted
up to 90 days after completion of the test.
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PART 266—STANDARDS FOR THE
MANAGEMENT OF SPECIFIC
HAZARDOUS WASTES AND SPECIFIC
TYPES OF HAZARDOQUS WASTE
MANAGEMENT FACILITIES

1. The authority citation for part 266
continues to read as tollows:

Authority: Secs. 1006, 2002(a), 3004, 6605,
(906, 6912, 6922, 6924, 6925, and 6937.

2. Section 266.100 is amended by:

a. Revising the first sentence of
paragraph {a}.
. b, Revising the first sentence of
paragraph (b](1]).

¢. Revising paragraphs [d)(1)(1)(B),
{d)(2)(i}, (d)(2)(i1), (d)(3) introductory
text, (d)(3){i) introductory text, and
(d}{(3)(i}(D).

The revisions read as follows:

§266.100 Applicability.

(a)} The regulations of this subpart
apply to hazardous waste burned or
processed ina hoiler or industrial
furnace (as defined in § 260.10 of this
ihaptar) irrespective of the purpose of
burning ur processing, except as
provided by paragraphs (b}, (¢:). (d). {g),
and (h) of this section.* * *

- * * * *

(B * * * (1) Except as provided by
paragraph (h)[2) of this section, the
stundards of this part no loonger upply
when ao affected source demonstrates
complianee with the maximum -
achivvable contral technelugy (MACT)
requirements of part 63. subpart EEE. of
this chapter by conducting a

. comprehensive performance test and
submtitting to the Administrator a
Notification of Compliance under
§§63.1207(j) and 63.1210(h} of this
chapter documenting compliance with
the requirements of part 63, subpart
EEE, of this chapter.* * *

(d) * A&k
[-l] * ok ok
(l) * k&

(B) The hazardous svaste is burned
solely for metal racovery consistent with
the provisions of paragraph (d){(2) of this
section;

& * * * *

2)***

{i) The hazardous waste has a total
concentration of crganic compounds
listed in part 261, appendix VI of this
chapter exceeding 500 ppm by weight,
us-tired, and so is considered to be
burned for destruction. The
concentration of organic compounds in
a waste as-generated may be reduced to
the 500 ppm limit by bona fide
treatment that removes or destroys
organic constituents. Blending for
dilution to meet the 500 ppm limit is
prohibited and documentation that the
waste has not been impermissibly
diluted must be retained in the records
required by paragraph (d)(1)(iii) of this
sectiun; or

{ii) The hazardous waste has a heating
value of 5,000 Btu/lb or more, as-fired,
and so is considered to be burned as
fuel. The heating value of a waste as-
generated may be reduced to below the
5.000 Btu/lh limit by hona fide
treatment that remaves or destroys
organic constituents. Blending for
dilution to muet the 5,000 Bta/th linit
is prohibited und documentation that
thar waste has not been impermissibly
dilutect must be retained in the records
required by paragraph (d){1)(iii) of this
seection,

{3) Ta be exempt from §§ 266.102
through 266,111, an nwner or operator
nta lead or nickel-chromiom or mercury
recovery furnaee (exeept for owners or
upuerators of lead cocovery furnaces
subject ta regulation uader the
Secondary Lead Smelting NESHAP) ora
mutal recovery furnace that burns
baghouse bags used to capture metallic
cdusts vmitted by steel manufacturing,
must provicde a one-time written notice
tn the Director identifying cach
hitzardous waste burned and specifving
whether the nwner or operator claims an
sxemption for each waste under this
paragraph or puragraph (d)(1} of this
section. The owners ar operator must
comply with the requirements of
paragrapi (d)(1) ef this section fur those
wastes claimed to be exempt under that
paragraph and must comply with the
requirements below for those wastes
clainted to be exempt under this
paragraph (d)(3).

{i) The hazardous wastes listed in
appendices X1, XII, and XIII, part 266,
and baghouse bags used to capture
metallic dusts emitted by steel
manufacturing are exempt from the
requirements of paragraph (d)(1) of this
section, provided that:

* * * * *

(D) The swner or eperator certifies in
the one-time notice that hazardous
waste is burned under the provisions of
paragraph (d){3) of this section and that
sampling and analysis will be
conducted or other information will be
obtained as necessary to ensure
continued compliance with these
requirenients. Sampling and analysis
shall be conducted according to
paragraph (d)(1){ii} of this section and
recnrds to document compliance with
paragraph {d){3} of this section shall be
kept For at least three years.

* * * * *

PART 270—EPA ADMINISTERED
PERMIT PROGRAMS: THE
HAZARDOUS WASTE PERMIT
PROGRAM

1. The authority eitation for part 270
cantinues to read as follows:

Authority: 42 1LS.CL 6903, GULZ. GU24,
GU2G. GOE7 G and Y74,

2. Section 270,42 is amended by
reevising paragraph {j}(1) to read as
fulluws:

§270.42 Permit medifications at the
request of the permittee.
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{17 Facility nwners or operators must
have complivd with the Natification of
Intent to Camply (NIC) requirements of
H) CTFR 631210 that were in effect prior
to Octaber 11, 2000, {See 40 CFR Part
G4 Revized as of fuly 1, 2000) in order
to request a permit moditication under
this section,

* * # * *
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