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1. Authorizing statuta(s) citaticn V. Va. Code § 16-26-6;

20m-9=T73 20-9-12; 20-11-1 et seg.

2. a. Date £ilsed in State Reglster with Neotice cof Eearing:

Angust 22, 1990

. What other notice, including adwvertising, 4did yveu
give of the nearing?

Class I legal advertisement ir Charlsston Gazeste and Leily

Mail: mailing list with avoreximately 110 Dersons

5
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racaived, amencments, rz2ascns Zcr amendments.

Attached . X~ No comments raceived

e, Date you f;led in State Registsr the agency approvad
proposad Legislative Rule Zollowing public hearing:
(be exact) '

Cctober 235, 1990.

i

. Wamé ard pnone number <L agancy persen Lo gontact
dicional information:

Karen Watson 768-3933

GCecrge Chapoell  768-3333 - T
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rules raguires certain I
made as a condition prsac

the statuze under which veou promulgated the submitted
nédings anéd detarminations Lo be
2nt o thelir promulgation:

Give the date upon which you £iled in the Stats
Registar a notice of the time and placs of a
nearing for the taking of svidence and a general
dascripiticn o the issues o be decided.

q/A

Date of hearing:

Qn what daze did you £ile in the Statz Register the
£indings and determinaticns reguired together with
the r=ascns thersZor?

Attach findincs and dstarminaticns and reasons:




TITLE =4
LEGISLATIVE RULES
WEST VIRGINIA SOLID WASTE MANAGEMENT BCARD

SERIES 3
RULES AND REGULATIONS FOR THE DEVELOPMENT OF
COMPREHENSIVE LITTER AND SOLID WASTE CONTROL PLANS

S4-3-1. General.

1.1. Scope. - The scope and purpase of these regulations is
to establish minimum standards and planrning reguirements for all
county and regional salid waste authorities to follow in the
development of comprehensive litter and solid waste control plans

ag required by W. Va. Code §20~-%-1 et seg. Such minimum
standards znd reguirements are designed +to protect the public
health, safety, and enviranment throughout the State of West

Virginia; provide for an integrated waste management hisrarchy;
provide Zfor +the most effective and efficient use of available
resaources; and toc ensurs the sstablishment of the most proper and
effsctive solid wasts collection, transportation, processing,
recycling, and disposal services for all residents of the State.

1.2, Filing Date. -

1.2, Effective Date. -

1.4. Auvthority. - W. Va. Code 3§16-26-&; W. Va. Code §20-9-
7: W. Va. Cade §22-5-12; W. Va. Code §20-11-1 et seq.

1.3, Savings Clauss. - The adoption of +these rules and
regulations shall in no way preclude the Solid Waste Management
Bocard from altering or amending ihem, in whole or in part, or
from requiring any other or additieonal standard. Further, these

rules and regulations shall not relieve in any way a solid waste
authority from any of its duties under the laws of West Virginia.
These rules and regulations ares intended to supplement the
applicable statutes and do not replace or substitute for any of
the previsions of such statutes.

§854-3-2. Definitions. - The follewing words and terms, when used
in these regulations, shall have the following meaning, uniess
the context clearly indicates othervise:

2. 1. "Approved Saolid Waste Facility"” - means a commercial
solid waste facility or practice which has a valid permit or
compliance order under W. Va. Code $2@-3F- 1 et szeq.

2. 2. "Authority" - means any solid waste authority of any
county or region in West Virginia, established by West Virginia
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Code §20-5-3 and §2@-9-4; or the County Commission of any county
which elected not o establish an authority, as allowed by West
Virginia Code $20-S5-35=. . ‘ o

2.3. "Board" - means the West Virginia Sclid Waste Management
Board as establighed by West Virginia Code §16-26-4, or its
authorized representatives.

2. 4. "Commercial Solid Waste Facility” - means any solid
waste facility which accepts solid waste generated by sources
ather than +the owner or operatar of the facility and shall aot
include an approved solid waste facility owned and operated by =
person for the sole purpose of dispesing of sclid wastes created
by that person or ithat person and another person on a cost-
sharing or nonprofit basis and shall not include the legitimate
reuse and recycling of materials for structural £illi, road base,
mine reclamation and similar applications.

2. 3. "Composting Facility?® - means a facility at which
organic solid waste is Dbiologically decomposed under controlled
anaerocbic or aercbic conditions to yield a humus-like product.

2.5, TEnergy  Recaovery Facility? - means any gelid waste
facility at which sclid wastes are incinerated, or vrocessed for
future incineraticn. with the intention of using the resuliting

energy for generaticon of steam, electricity, or any other use nct
specified in these regulaticons.

2.7. "ITnoinerastor® - means any device ugsed to accomplish
incineration, including incinerstors agsociated with resourcs
rEgcovery, o .

2.8. "Landfill*® - means a facility or part of cne at which
solid waste, or its residue after treatmentz, ig intenticnally

placed in or on land, and at which =olid waste will remain after
closure. The term landfill does not include a land applicaiion
unit, surface impcocundment, solid wvaste disposal surface
impoundment or injection well.

2.9. "Materials Recovery Facility® - means any solid waste
facility at which sSolid wastes are manually or mechanically
shredded, separated, and recovered from the general waste stream
for the purpose of recycling or reusing the resource recoverad.

2.1@. "0Open Dump” - means any Solid waste disposal which does
not have a permit under this article, or is in violation of state
law, or where solid waste is disposed in a manner that does not
protect the environment.

2.1i, "Plan" or "Comprehensive Plan® means the comprehensive
litter and solid waste control plan required under W. Va. Cede
§20-95-7.
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2.12. "Recycla"” ar "Recycling® - means the collection,
separation, regovery and sale, or reuse oi metals, glass, paper,
and other materials.

2.13. "Recycling Facility"® - means any solid waste faciliiy
for the purpese of recycling at which neiiher land disposal, nor
hiological, chemical, ogr thermal trangformation of sSolid waste
occurs. Soarting of conningled recyclables into separate
categories may occur, but the manual or mechanical separaticon of
recyclablegs from the general washte stream may not.

2. 14. "Resgurce Recovery Facility® - means any solid waste
facility at which solid wastes are mechanically, biclogically,
chemically, ar thermally transformed Zfor  the purpose of
separating, removing, or creating any material or energy for
reuse or sale and at which land disposal of solid waste does not
accur. Resources recavery facilities include composting
facilities, environmentally acecgptable incinergators, materials
recovery facilities, energy recovery facilities and other such
solid waste facilities not herein specified.

Z.15. "Solid Waste” - means any garbage, paper, litter,
refuse, c¢ans, bottles, sludge from a wastes treatment plant, water
supply treatmeni plant or air pollutign contrel facility, other
discarded material, including carcasses of any dead animal or any
other offensive or unsightly matter, sclid, liquid, sSemisolid cor
contained liguid or gaseous matesrial resuliting fLrom industrial,
commercial, mining or Ifrom community activitieg but deess not
inelude solid or . dissolived material in sewage, or solid or
disgeolved materials in irrigation return flows or industrial
discharges which are point scurces and have permits under West
Virginia Code 20-5a, or source, special nuclear or by-product
material as defined by ithe Atomic Energy Act of 1354, as amended,
2r a hazardous waste either identified or listed under West
Virginia Code §20-3E, or refuse, siurry, overburden or ather
wvagste or material resulting Zfrom coal-firsd electric power
generation, the exploration, development, production, storage and
recovery of coal, oil and gas, and other mineral resources placed
or disposed of at a facility which is regulated under West
Virginia Code Chapter 22, Chapter 22A, or Chapter 228, so¢ long as
such placement or disposal is in conformance with a permit issued

pursuant te said chapters; "solid waste” shall also not include
materials which are recycled by being used or resused in an
industrial procesess  to makes a product, as effective substitutes

for commercial products, or are returned te the original process
as a substitute for raw material feedstock.

2. 16, "Solid Wagte Dispossl” - means the practice of
disposing of sclid waste including placing, depositing, dumping
or throwing or causing to be placed, deposited, dumped or thrown
any golid waste.




2.17. "Solid Waste Facility" - means any system, facilitvy,
land, centiguous land, improvements on the land, structures or
sther appurtenances or methods used for processing, recycling or
disposing of solid waste, including landfills, transier stations,
environmentally accesptable incinerators, resource  recgvery
facilities, recycling facilities, materials recovery facilities,
enerqgy recovery facjilities and other such facilities not herein
specified. Such facgility shall be deemed to be situated, for
purposes of these regulations, in the county where the majority
cf the spatial aresa of such facility is located.

2. 18. "Transfer Stations” - means a combination of
structures, machinery or devices at a place or facility wheres
solid waste is taken from collection vehicles and placed in other
transportaticon units for movement -~ te ancether solid waste
management facility.

34-3-3. Procedure for Plan Cevelopment and Approval.
3.1. Submission to the Board.

No later than March 3i, 1991, each autheority shall submit to
tha Beard one copy of =2 draft comprshensive litter and solid
wagte centrol plan.

3.2. Administrative Completeness Review.

3.2.1. If the Board finds the draft plan to be incomplets,
i.e., to not contain all of the information required by these
regulatiaons, it shall return the plan to the authority along with
a2 written statement explaining how the plan is incomplete.

3.2.2. The =authority shall nave thirt (3@) days tao amend
the plan by providing the remaining reguired information and to
submit the amended plan to the Board. No plan will be reviewed
for technical wmerit until it is administratively complete.

3.3. Technical Review.

3.3.%1. When a plan is determined <o he administratively
complete, it will be subjected to a technical review of its
conisnts, procsdures, and processes.

S eBr-TRe-Seerd--ghaid-—anpreve-4he -FEinal-prah-dn-wed - iang 2
The-BozTo—determines—thest~ti piarconmpites witirthe purposes—amd
TEYUIrsTTntsT UL sprtitesrisT sttty -Entd-spriiTEhiT -~ federai-—Ttavy =%
sny-and thereguistions ~proweigetted-tTr—tirde —series.

3.3.2. _If. the Board determines +that the plan should be
rejected, it shall return the plan <o +the authority with =a
written statement of the insufficiencies in the plan.
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3. 3. 3. Within ninety {SB) days of receipt of a letter
disapproving the plan, or by July 1, 1591, whichever is later,
the zuthority shall ravise the plan %o eliminate the
insufificienciess and submit the amended plan to the Bocard.

3.4. Final Submission to the Board.

3.4.1. Ho later than July 1, 1251 eor a later date i1if
allowed uUnder subsecticen 3.3.4. of these regulations, each county
authority shall submit %o the Board three (3! copies of its final
plan. Each regicnal authoriiy must submit one additicnal copy of
the plan for =2ach county within that region.

3.4.2. The Board shall approve the final plan in writing if
the Board determines that the plan gomolies with the purvoses and
reguirements of applicable state and applicaple federal law, 1L
any, and the regulationg promulgated in thig series.

2.5. Plans Developed by the Board.

The Board shall develsp a plan for any authority which fails
“o submit a plan on or befecre July 1, 13939, or such other date
established in subsection 3.3. 4. of these regulations, provided
that in preparing such plans, the 2oard may dJdetermine whether to
prepare a rTe=gional or counity based plan for those authorities
which fzil to cemplete such =2 plan.

3. 6. If an autheriity has previcusly sSubmittsed a draft
comprehensive plan to the board, i.e., prior to the effective
date of these regulations, it may either withdraw the previously
submitted plan and submit =2 new plan or it may submit a

supplement to the previously filed plan. In gither case the new
or revised plan shall comply with all of the regquirements of
these regulations, including but not limited to, the puklic

participation requirements under S54-3-7 of these regulations.
£4-3-4. Required Format of Flan.
4,1, Required Format.

In addition to the information resquired in 54-3~3 of these
regulaticns, each plan submitted shall include: (1) a cover sSheex
which includes the name of the zauthority, the name of the plan,
and the signature of the chairman of the autheority; {(2) a Lorward
or preface which includes the purpose of the plan; (3) a table ol
cantents indicating the major subdivisions of the plan; {(4) a
brief summary of the plan and its procedures, its methocdology and
its conclusions; (%) the published announcement of all public
hearings; (&) a brief summary cof public comments and a statement
describing hew +the authority responded te the public comments;
and (7)) appropriate highway maps.
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S54-3-3. Content of Plan.
3.1, General Informatign.
The plan shall include the follewing general information:
5.1.1. Description of the purpases aof the gplan and

objectives for solid wasties managementi within the authority for a
period of fen-4{id- fwenty (28) years;

5.1.2. Pescriptions of the funding and resources necessary
to implement the plan and a strategy for the provision of those
funds and resources; and

5.1.3. Somrestderatien 4 2 description of +the authoritvy’s
gvaluatisn of the hierarchy established in W. Va. Code §20-9-1
ginrtng-peeferenee and how the asuthority gives preference to
alternatives in the following order of priority:

(1) source reduction, (2 recycling, reuse and resource
recavery, and (37 landfilling. -

3.2. ESpecific Information and Data.

in addition, the plan shall include the following specific
information:

5.2.1. An assessment of litter and solid waste problems in
the county including, but not iIimited to, a listiag of any cpen
and unpermitted dumps and any other problem aresas for litter
control. A limited amgunt of dinformation aon open dumps is
availablie from the State Division of Natural Rescurces (DHR).

3.2.2. Provisions for +the establishment of sclid waste
collectiicon and disposal services for all county residents at

their residences, wvhergs practicable, or the use of rafuse
collection stations at disposal access points in  areas where
residential colleciion 4is not practicable. In developing such

collection services, primacy shall be given to private collection
services currently operating with a certificate of conveniencs
and necessity from the motsr carrier division of the State Public
Service Commissiocn.

3.2.2.3. Locate on =a county highway map or maps, and
include a2 listing of, haulers and areas served, existing and
planned solid - vaste collection, - storage, treatment,
transportation, disposal, recycling and other management
facilities, their projected capacities and systems for their use.
Information shall be included for all solid waste generated
within the area covered by the authority £from collection to final
dispogal whether or not the abaove listed facilities are located
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within the geographic rea of +the authority. Informaticon on
private haulers is available frem +the State Public Service
Commission. Contact local government for information on public
haulers. Information on existing permitted landfills and
transfer stations ig available from DNR. Limited information on
recycling facilities is available from DNR and the Goavernor’s
Qffice of Community and Industrial Development.

3.2.2.b. Include demographic infarmation and projections
aver ten..(1@8) twentvy (2@ ) vears of population growth and
development patterns:

3.2.2.c, Include datz on urban concentrations, geographic
caonditions, markets, transpartation conditions, and related
factors.

5.2.2.c.A. Regarding urhan concentrations, indicate the
regions which are predominantly urban in nature, their population
density, projected changes in the ares or poprulation of these
regions. Alse indicate any additional regiocns which are expectised
to become urban in the Zuturs=.

S.2.2.c. 8. Regarding geographic conditions, include a
general description of such conditiosns in the region, e.4g.,
rolling hills, steep vallevs, narrocw river plains, or eraoded
plateau. 4 short descripticn of scil ceonditions and underlying
bhedrock is alsoc reguested.

3.2.2.¢c.C. Regarding markets, describe the existing and
anticipated marketis for resource recovery, materials recocvery,
recycling, energy regovery fagilities, environmentally accepizble
incinerators, and composting facilities within the areas.

3.2.2,.D. Regarding transpertation conditions,
identify major highways, rail or river routes currently used in
the transportation of solid waste and which are anticipated to be
used in the future. Describe any existing or anticipated problem
areas and conditions along such routes. :

3.2.3. A recommendation, and the reasons for such
recommendation, for the siting of cne aor meore properly permitied
public or private solid waste landfills and other solid waste
facilities, whether existing or proposad, te serve the solid
wvaste needs of the county or +the region, as the ¢ase may be,
consistent with the comprehensive plan prepared by the county
planning commission;

3.2.3.a8. An zsuthoritv may recommend the siting of one or
more landfills and cther solid waste facilities either wyithin its
own geogoraphic arsa or out=ide of its own gecgraphic area.

$.2.3.b. Whether an authority proposes siting a facility
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within its area or out=side its area, it shall provide
documentation that the facility will meet the authority’s future
disposal needsg.,

S,2.4. The evaluation, including specific reascens, of the
feasibility of requiring or encouraging the separation of
residential or commercial sSolid wasts =at its scurcs prior to
collection for the purpose of facilitating the efficient and
effective recycling of such wastes and the reducticn of those
wastes whish must Bbe dispoesed of in landfills or by other
nonrecycling means;

5.2.5. A comprehensive recycling plan as reguired under W.
Va. Code §20-11-4 designed to reduce the sSolid waste stiream by
20% by January i, 1894 and to further reduce the sclid waste
stream by 38% by January 1, 2929, The comprehensive regceycling
plan shall include, Bbut net be limited to:

5.2.5.a. Designation of the recyclable materials that can
he most effectively scurce separatsd . in the region or county,
which shall include =2t least three recyclable materials; and

5.2.3. b. Designatien of potential strategies Zfor the
collection, marketing and disposition of designated source
separated recyclable materials in esach region or county including
congideration of utilizing existing private and publie recycling
facilities.

S.2.6. A copy of any ordinance adopting a county recycling
program pursuant to W. Ya. Ccde 20-11~S, if applicable;

5.2.7. Innovative incentives to promeote recycling =fforts,
2.9, a competition begtween schocls for tonnage recycled, a
poster or essay coniest in schools, developing a naew recycling
market such as using shreddsd papsr for animal bedding or car
tires in playground construction.

S.2.8. A timetable for the implementation of the plan over
the t=8--2-L18+_ twentvy (283 year projection including stages of
progress toward the accomplishment of each item in section 3.20
of these regulations and the parties responsible for each step in
the timetable;

3. 2.9. A program for the cleanup, reclamation and
stabilizatien of any open and unpermitted dumps. The authority
should consider using the Pollution Prevention Open Dumps (PPUD)
cleanup funds available through the DNR.

3.2.1@. A program te enlist the voluntary assistance of
private industry and civic groups in volunteer cleanup efforts to
the maximum practicable extent;




5.2.11. Coordination wiith +the West Virginia Division of
Highways and other lecal, state, and federal agencies 1in the
gantrol and removal of litter and the cleariup of open and
unpermitied dumps;

3.2, 12, Establishment of a program tgo encsurage and utilize
those individuals incargerated in the csunty Jail and those
adults and juveniles sentenced +to probation for the purposes of
litter pickup. Coordination with the local Sheriff’s office and
magistrate’s office will be reguired.

3, 2.13., Provisions for the coordination of +he plan with
the related solid waste collection and disposal serviges of
municipvalities and, if applicakle, other counties. Copies of any
intergovernmental agreements shall be included in the plan.

S.2.14., A program to identify the dispozal of sSolid wastes
which are not generated by scurces situated within the boundaries
of the authority. Information on the scource of wastes = mav be
availables sh-ald--ltandfiidis from the Division of Naturzsl Resources
and landfills within the county eor regicon fgr which the vplan is
being developed. -

3.2.13. Provigion feor the safe and sanitary disposal of all
refuse from commercial and industrial sources within the county
or region, as the case may be, including refuse from commercial
and industri=zl sourceses, but excluding refusge fLrom sSources owned
or operated by the state or federal goveraments.

S.2.15.a. The purpose of +this reguirement is ts ensure
tThat the comprehensive plan addresses not only seolid waste from
county residents but also solid waste generated by commercial and
industrial sources within the county or region and further to
engure that all such sSolid waste is disposed of in a manner which
protects the public healith and welfare.

S.2.18.n. In order to carry out +these purposes the
authority shall inventory all major industrial and commercial
sources of solid waste within its boundaries and determine the
nature and gquanitity and ultimate disposal location of solid
wvastes which are disposed of at a2 lzgeation outside the property

boundary of the particular source. Such inforwmation and data
shall be included din +the plan. For +the purpaoses of this
paragranph, the word “"major®™ shall mean any industrial or

commercial facility which generates more than ane (13 five (53
tong of solid waste per moenth.

5.2.135. c. The authority shall evaluate the infarmation
and data it colledts pursuant +to paragraph 35.2.15.5Hh. of these
regulatiocns for the following purposes:

5.2.15.c.A. To determine what impact such selid wastes
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have and are exgpectsed +to have on the overall solid waste
colliection, transportation, processing, recycling, and disposal
system of the county or region.

S.2.15.c.B. To ensure that such wastes are disposed of
in an approved sclid waste facility or in an othervise lawful
manner. o B _

5.2.13.d. The zuthority shall include a-digcusseiom—ot its
evaluation o¢f this information and conclusions reached in the
comprehensive plan.

3. 2. 16. The establishment of an appropriate mandatory
garbage dispesal program which shall inciude metheds whersby
regidents musi prove either (1) payment of garbage cellection fee
or (2. proper disposal at an approved solid waste fagility or in

an aotherwise lawifiul manner. The authority shall Zinclude a capy
of itz rules and regulations implementing this provision as
required under ¥W. Va. Code §20-3-12(23). In establishing the

metheds for providing proper proof the authority shall camply
with the regulations of the West Virginia Division of Natural
Resources pertaining to such metheds under 47 TSR 3Z8B.

Z.2.17. Provisions Zfor how the autherity will assist local
law enforcegment cfficials in +the enforcement of the mandatory
garbage disposal program.

3.2.18. A summary of all written and oral public comments
received at the public hearings reguired under §34-3-7 cf thege
regulations, including a statement of how the suthoriiy responded
Lo the comments. -

34~-3-8., Review znd Amendment Process.

6. 1. Each sutherity shall review the plan far ts county or
region eavery Ifive vears. Public notice and hearing on any
amendments shall be held in the same manner as outlined in §3S4-3-
7 of the=e regulations. Any changes or amendments propesed by
the autherity shall be submitted to the Board for appraoval,

5.2. At the time af the five year r=aview, the authority
shall, in addition to =ny other amendments considered necessary,
extend the periocd of time coversd by the plan to include the next
Een--£d-2-) twenty (2@ vyears following the five year review date.
The autharity shall amend the plan by revising the following:

&, 2.1. Purpeses and cbjectives =Zfor solid waste management
within the authority;

6.2.2. Demcgraphic informaticn and projecticons over ithe ten
{1®) year period;
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&. 2. 3. Timetable for the implementation of <the plan,
including each item in section S.2. of thess regulations.

£.3. The plan may be amended at any ftime by the cocunty or
regiconal authority which originastsd +the plan. Amendments must
meet all requiresments of the original plan, including that of
holding =a pubklic hearing as detailed in §54-3-7 of these
regulaticns. No amendments may become effective unitiil approved
by the Board in the same manner as the original plan.

54-3-7. Public Participation Process.
7.1, Public Hotice and Hearing.
7.1.1. Prior to the submissicn of a draft plan to the Beard
and to assist the autherity in the development of a draft plan,

“he auvthority shall publish neotices and hold at least one public
hearing to solicit ideas, opinions and comments from the general

pubiic on the development of the draft plan. Szcirporites-Trotroe
It - e tng—shaid —foitow-the-rrooceadures--specired T -sSUhsectSons
Ftr ISP gy ET e T e o e s ey s tons.

7.l 1.3, The authority shall publish noetice of the
hearing at least thirty (39 dayvs in advancs of the hearing ass a
Class T legal advertisement published in a2 gqualified newspaper,

as defined in W, Vs. Code §59-3-1, serving tne county or gcounties,
vhichever is apopropriatse.

7.1.1.b. The auvtherity shall consider the public comments=
recsived at The oublic hearing and shall either record ths

proceedings of the hearing or pranare  a written summary of the

procesdings.

7.1.2. Afiter submissicon of the draft plan to the Board, the
authority shall publish notice and conduct at least one public
hearing <o solicit ideas, opinions and caomments from the general
pubiic concerning the plan.

7.1.2.a. The authority shall publish notice of the
hearing at least thirty (32) days in advance cf the hearing as a
Class I legsl zadvertisement published in a guslifiied newspaper,
as defined in W. Va. Code §5g9-3-1, serving the county or
counties, vhichever i1s appropriats, and by pesting the public
notice at the appropriate county courthcocuse or courthouses.

7.1.2.h., A copy af the public notice of the hearing shall

be mailed o those perscons reqguesting to be placed on a msiling

ligt to be maintained by the authoritv.

7.1l.2.=2. The public notice shall include +the dats, time,
and place scheduled for fhe public hearing, an invitation for
written and crzal commentis, an address to which commenis may be
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mailed, and the locations in the area where a copy of the draft
plan is available for public review.

7.1.2.d. The proceedings of +the public nearing shall be
recorded by mechanical means, and such recosrding and a copy of
all written comments received shall he retained by the autheority
for a period of three {(3) vears fLrom the date of the public
hearing.

7.1.2.e. At the public hearing, reasanable limits may be
get upon the time allowed for crzl statements. The submission of
written comments shall be extended to ten (105 days after the
public hearing date.

7.2. Public Review of the Plan.

At least thirty (3@) days prior +to any public hezring -orr-tie
nlar, under subsection 7.1.2., +the authority shall place a copy
of the draft plan at the county clerks office or offices and at
all - public libraries and branch libraries 4in the county, or
counties, for public review.

7.3, Consideration of Public Comments.

7.3.1. The authority shall consider all pubiic comments
received, written and oral, in the deveslopment of the finzal plan.

7.3.2. The authority shall prepars a written summary of the
public comments received and & statement explaining hov it
responded o  the public comments in the develapment cf the final
plan. Such written summary and sitatement shall be submitted to
the Board with the final plan.

7.32.3. If regquested by the Board, the authority shall
submit all or any part of the public comment recocrd +to the Board
for its revisw.

1z




STATE SOLID WASTE MANAGEMENT BCARD
PROPOSED REGULATICHS: SERIES 1, 2, 3, AND 4
RESPONSIVENESS SUMMARY

The State Solid Waste Management Beoard filed proposed
legislative rules {(Series 1 through 4) with the Secretary of
State on August 22, 1990. A public hearing was held on September
26, 199@, and vwritten commentis were alleowed until October 5,
1399a@.

Approximately tweniy persons attended the public hearing,
faur of whom spoke at the hearing. ln addition, four perscons
submitted written comments.

Saeries 1 and 2

Several persons asked whether and to what extent a2 private
person could apply for a loan or grant pursuant to the Series 1
and 2 regulations. These regulations do not allow a2 private
person to apply for a2 loarn or grant. However, a governmental
agency which receives such a2 loan or grant to acguire or
construct a solid waste disposal project may then contract with a
private person for the operaticn cof the project in accordance
with an authority’s general powers under W.Va. Code 20-S-1 et.
seq. To clarify this point, the Board has changed Section
3.1.3.a. of the regulitions.

Two persons commented that Section 4.2.3.b. of Series 1
vould encourage ocut-ofi-state engineering and accounting firms as
gpgposaed to in-state firmsg to perform the referenced feasibility
studies. Such is not the Board’s intention. The regulation
merely recognizes that there are saome grant projects for which
such feasibility studies are desirable before the Board decides
whether to approve the grant. The regulation does not state a
preference for in-states or out-cf-state firms.

Series 3

One person stated that the scope and purposes section in
Sectior 1.1, should be made stronger. The Board does not agree
and believes that the present languzge provides clesarly stated
goals and standards which will apply in the development of these
comprehensive plans.

One person suggested that the Board change the planning
period in Sections 3.2.8. and 6.2. from ten (l2) years to twenty
{20) years for the reason that a bill is being considered in the
United States Senate whitch would allow states with twenty-year
solid waste plans to control the flow of waste into their states.
The Beoard has made this change to the regulations so that this
aoption may be available to West Virginia if the bill passes.




Ey so doing, however, the Board is nct taking a position cn
whether the stats should seek teo controel the flow of wastes into
the state. The Board believes that a twenty-vear planning period
is a reasonable time periocd considering the nature of the
camprehensive plan, the fact that 20 years is a commen planning
pericd for other state agencies, and the five-y=ar review period
under these regulations.

One person suggested strengthening the language in Section
5.1.3. by eliminating the word "consideration”. The Beocard agrees
and has changed the language.

One person peinted out that the local scolid waste authority
had been unable te obtain information on the origin of vastes
fraom the local landfill., Secticn 5.2.14. has begen changed
accordingly.

One person suggested a minor change in language to Section
5.2.15.4. The Board agrees and has changed the regulation.

Oné& pe¥son, in referringy to Section S.1.2., noted that it is
difficult to know what funding sources are =zvailazble for projects
that may not start for several years. The Board understands this
and deoes not intend to impose an impossible task on the
authorities. However, the Board believes that it is important
for the auvthorities to consider funding and resources in their
plans. Thus, the language remalns the same.

Similarly, one person noted that, with regard to Secitiion
5,2.8., it is difficult %to identify the parties responsible for
the implementation of the plan in any but the first year. Again,
+he Board understands the difficulty and does not expect the
authorities to perform an impossible task. Howewver, the language
remains unchanged.

Cne person commented that in Section 5.2.15.b., one ton is
low level at which to identify an industry as "major”. The Board
agrees and has changed one ton to Iive tons.

One person requested clarification as to the scope cof
coverage under Section S5.2.15. Specifically, the perscon stated
+hat cocal ash monofills sheould neot be included in the coverage of
the cited regulation and gave. several reascns in support of that
positian. The Beard agrees with the perscon that coal ash
monofills do not fall under the regulation but for different
reasons than those given by the person commenitiing. The Board
interprets the statute to require the local =zuthorities to
include in their comprehensive plans the proper disposal of solid
waste from industrial and commercial sources, as well as




residential sources. The Board doss not interpret the word
"refuse" as "garbage™ and looks to the entire statute and

its purposes to construe the term "refuse" as "solid waste". The
reason that the Board believes that coal ash landfills are
excluded is because under the definition of "solid waste" in the
statute, "refuse, slurry, overburden or other waste or material
resulting from coal-fired &lectiric power generation™ is exempth.
Therefore, the local authorities may not cover coal ash monofills
in their plans.

Two persons addressed the issue cf wheither an authority is
required teo recommend the siting c¢f a landfill within its own
boundaries, pursuant to Section 35.2. 3. The Board does not
believe that the statute necessarily regquires an authority to
recommend siting a landfill within its own area. The purpose of
this requirement is to ensure that the =zuthority plans for its
present and future solid wastes disposal needs, whether that be by
using in-county or out-of-county facilities. in either case, the
authority wmust provide suffiicient documentation in its plan that
the recommended facilities will meet the future disposal needs of
the authority. The Board has changed Section S.2.3. %o provide
clarification on this issue. )

One person noted that gseveral authorities have already held
public hearings and that they may not have taped their hearings
as required in the proposal. The Baoard has changed the
regulaticons in Section 7 to permit an authority toc follow less
stringent procedures for the first public hearing (held prior to
the submission of a draft plan). However, the Board believes
that more stringent procedures should apply to the second hearing
{held after submission of a drafi plan?.

Series 4

Two persons regussted the Board to establish specific
requirements for the size and shape of the zones reguired by the
siting plan. The Board does not believe that it is possible to
establish a uniform standard for the size and shape of the zones.
The statute reguires that the authorities consider several
specific criteria before 2stablishing a zone, The nature of the
criteria is factual and gite-specific and does not lend itself to
a "rule of thumb" approach tc establishing the size or shape of
Zones.

Two persons suggested that the siting plan under these
regulations be consistent with any comprehensive plan previcusly
approved by the county planning commission. The Board agrees and
has added language in Section 5.7. of the regulations.




Two persons requested the Board to provide more guidance on
the factors involved in determining the zones under the
regulations. The Board believes that Section 35.3., "Rationale
for Establishing Zones, " establishes sufficient standards for
designating zones while at the sameg time recognizing that each
designaticn of a zZone depends upon the specific facts involved.
Although the Board did make several changes to Section 3.3., 1t
remains primarily as in the proposed regulations.

COne person ¢commented that Section 3.3.93. should include the
term "agricultural”. The Becard belisves that the statute must
control on this issue and since that term is ahsent from the
gtatute, the regulation must be consistent.

One perscn requested that Section S be amended toc reference
ail and gas wells as a3 criterion to consider in designating a
zone. Th2 Board agrees and has changed Section 5.3.6. to include
2ll types of mining activities, not just oil and gas.

Several persons reguested the Board to change the February
28, 1991, deadline in Section 3.1. for submitting a draft siting
plan to a later date in order to allow the authorities more time
to develcp the plans. The Board has changed the date to March
321, 1991, +to be consistent with the deadline for the draft
comprehensive plan. The amended date iz the latest date that an
authority can submit a draft plan and still meet the final
deadline cf July 1, 1831,

One perscon requested that Section 35.3.1. be changed by
placing the language in the definitions section. The Board
belisves it is more appropriate where it is in the proposal since
the term "readily available information®™ has limited use in the
regulations. The same person suggested different language be
included in Section 5.35.1. . The Board does not agree, since the
language is taken verbatim from the statute and is thus
unnecessary in the regulations.

One person cofmmented that section 35.2. of the regulations
amounts to a zoning power that cannot be delegated to a local
authority and further pointed cut that there will be two local
bodies with jurisdiction over commercial solid waste facilities.
The statute at W.Va. Code 208-9-12a is absolutely clear tThat the
Legisliature has authorized the leccal solid waste authoritiies to
establish siting =zones. The person commenting is basically
gquesticning the constitutioconality of the statute, which is an
issue best taken up in a different forum - not by the agency
charged with administering the gstatute.




As far as two local bodies bheing involved in zeoning, the
Board believes that the regulations in Series 3, Secticn 35.2.3.
and Series 4, Section 35.7. will eliminate any conflicts tetween
the two bodies.

The same person also requested that the regulations
recognize that existing facilities should be allowed to continue
their cperations and expand their facilities. Again, W.Va. Code
20-3-12a({e) is clear on this issue. The statute states that zan
existing facility which on the effective date of the articile,
held a valid permwmit or order from the Division sof Natural
Resources, wmay continue tc operate but may not expand beyond the
permit limits.

One person reguested the addition of the word
"statistically"® before "significant™ in Section E.:Z. The Board
doeg not agree beczuse of concern over how the terwm would be
defined by the authorities.

One person suggested that the term "surface water™ in
Section 3.3.35.h. be defined to incliude only perennial streams and
not "wet-weather" or "intermittent® streams. The Board does not
agree and believes its regulations should be consistent with the
Division of HNatural Resources on this particular issue. Further,
the distance requirements in the regulations contain an exception
if in f£act there will be no significant adverse impact on the
resource.

One persaeon guestioned whether geologic conditions, as cited
in Section 5.3.6., should be the basis for a siting factor, since
landfill design requirements are intended to prevent the release
of leachate intc geologic formations. The Board points out that
the statute in W.VYa. Code 26-S-12a clearly includes geclogic.
conditions as a siting factor and thus the regulations are sound.
The person commenting further noted that the Board’s proposed
language on "known faults"™ was net congistent with the Division
of Natural Resocurces. The Board agrees and has made the
necessary change.

OUne person ceommented that certzin of the criteria listed in
the statute may he subjective, e.g., property values, and should
not be permitted to form the sole basis for establishing a
"prohibited" zone. The Board does not agree. The statute states
that zones are to be established based upon "one or more" of the
criteria listed and does not give any indication of how such
criteria should be weighted, i.e., which are more important than
athers. The Board believes that the Legislature intended the
authorities tc make these kind of values judgments ~ neot the
Board. (See W.Va. Code 2Z2@-5-1).
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One person suggested adding "existing solid waste
facilities™ 1o the list of readily available information sources
in Section 3.35. 1. The Board agrees and has alsc included the
local haulers in the area to the list.

One person asked that a specific public notice of hearing be
sent to =ach solid waste facility in the area. The Board is
concerned that to single out solid waste facilities as suggested
would be giving them a preferred treatment over others who may be
interested in the autherity’'s public hearing. However, the Boeard
did change the regulations to provide for a wmailing 1ist for
those who specifically request to receive public notice.

One person commented on several of the definitions in Series
4. The Board agreed to make the definitions of "Class A Solid
Waste Facllity" consistent with the Division of HNatural

Resources. The person expressed confusion over the terms
"materials recovery facility® and "esnergy recovery facility" and
how they related to "resource recovery facgcilities". The Board

intends the terms "materizls recovery facllity" and "energy
recovery facility" to be subsets of the fterm "resource recovery
facility® and Section 2.20 zglarifies this peint. Regarding the
term "recycling facility", the person gussticoned why the Beoard’s
definition is different from the Division of Natural Resources’
term. The reason is that the Beoard desires to distinguish
between a2 "wmaterials recovery facility” (which handles garbage in
addition to recyclable materials) and a "recycling facility"
(vhich handles only recyclable materials). The Board thinks that
in establishing zones, there will be different consideraitions
applicable to the *tvwo different types of facilities.

The person zalsc questioned the definition of "resource
recovery facility" and suggested strict conformity with the
Division of Natural Resources' defiinition. Again, the Board
finds that it is important in the siting plans to distinguish
betwveen each of the facilities included under "rescource recovery
facility". However, the Board did agree to adopt Natural
Resgurces’ definition of "incinerator” %o ensure consistency.

Cne person stated that the regulations should include a
provision for appeals of decisions which prohibit a person from
operating a solid waste facility on his property. The Board
believes that the Legislature has already addressed this issue in
W.Va., Code 2ZP-9-12Zal{e) where the law specifically grants certain
existing facilities the right to continue operations.




Series 3 and 4

Two persons guestioned the inclusion of "ineilnerateors"” under
certain definitions in Series 3 and 4 and guestioned vwhere such
facilities should be placed in the hisrarchy under W.Va. Code
Z20-9-1. The statute is clear in 20-3-1 that incineration, if
environmentally acceptable, is included in the term "resource
recovery”. The Board has changed the regulations to include the
words "environmentally acceptable” before the term "incinerator®
wherever it is used in the regulations. The Board has also
de@fined the term "incinerator" in the same way as the Division of
Natural Rescurces. :

One persan commented that the term "disposal®" be replaced
with the word "management™ throughout the regulations. Although
the Board agrees with the basic philosophy expressed by the
person commenting, the term "disposzal" is the operative word
throughout much of the regulaticons and must be defined as it is
in the statute. Furthermwmore, the statutory definition of "seolid
wvaste disposal" is much broader than "throwing awavy" as the
person commenting suggests.

GCeneral

One person ragquested that the Board hold another public
nearing on the regulations in the northern part of the state.
The Board believes that although it would be nice toc hold several
hearings arocund the state, 1t is not a wise use of limited
resgurces. More iwmportantly, the Board beslieves that it has
fully complied with the letter and the spirit of the lavw in using
all of the public notice methods it did for these regulations,
i.e., Class I legal advertisément in the two state-vide
newspapers and a2 mailing list consisting of approximately one
hundred persons.




Comments of Robinscon & McElwee
Regarding The West Virginia
Solid Waste Management Board’s
Proposed Rules for the Development of

Commercial Solid Waste Facilitv Siting Elégﬁi
I. INTRODUCTTION

On August 22, 1990 the West Virginia Solid Wwaste
Management Board ("the Board") promulgated four series of rules in
Title 34 of the Ccde of States Regulations. Series 4 of those rules
sets forth guidelines for the creation of commercial solid waste
facility siting plans. As part of such plans, county or regional
sclid waste authorities ("lccal authorities") are authorized to

identify those portions of their Jurisdictions where solld waste
facilities are prohibited or authorized.

Robinson & McElwes 1s a law‘ firm which repressents a
number of clients whe could be affected by the implementation cf
these regulations. Consegquently, Robinson & McElwee offers the
fecllowing comments with regard to the rules, and a summary of the
changes it is suggesting.

IT. CO =]

A. ZImproper Delegation of Zoning Authority

Section 5.2 reguires each plan developed by a local
authority to establish zones for solid waste disposal facilities.
The regulaticns not only allow the local sclid waste authority to
identify the areas in which it deems landfills are not advisable,
they allow the local authority %o prohibit siting of facilities in
such areas. This amounts to a 2zoning power that cannot be

delegated to local authority.




Zoning authority is given ¢ governing bedies of a
municipality in incorporated areas, or a county commission in
unincerporatsd areas, by W.Va. Code §3-24-39. Thislzoning powar
includes the authority:

(e} To regulats and determine the use and
intensity of use of land and lot areas;

(£) To classify, regulate and restrict the
location of trades, callings, industries,
commercial enterprises and the location
cf buildings designed for specified uses;

(g) To regulate ard control or pernmit in
certain areas, junk yards, salvage yards,
used parts yards, dumps or autcomobile or
appliance graveyvards, or the maintenance
and operation of secondhand stores or
ocutlets in residential areas:

(hy To classify and designate the rural lands
ameng agricultural, industrial,
commercial, residential and other uses
and purpeses; and

(i) To divide the municipality cor county intoc
districts of such kindg, character,
number, shape and aresa as may be deemed
necessary to carry out the purpceses of
thils section.

W.Va._ Code §3-24-39. This zoning power clearly encompasses the

same type of zoning determinations the Beard (and W.Vs. Code §20-3=

l2z) is attempting to give the local solid waste authorities.

Robinson & McElwee acknowledges that W.Va, Code §20-9-~

l2a(e) seems to give the local authority the right to exercise
zoning power, and even refers <o "zones" where facllities are
"authorized or prohibited". However, this must only be interpreted
as an advisory determination, not a binding decision. To give the

local authority the power contemplated by the rule would be o




create two zoning boedies with Jjurisdiction over commercial solid
waste facilities - the local solid waste autherity and the local
zoning body. This could not have been the result intended by the
legislature and the rule should be drafted to avoid or accommedate
this potential ceonflict. Accordingly, we suggest at a ninimum that
the word "autherized"™ when used in this section be changed to
"recommended" and that "tentatively prohibited” and "prohibited" be
changed to "not rescommended!, or words of like import.

To the extent +that the local solid waste authority has
zoning power, that power is circumscribed by the limitations
imposed on other zoning bodies, which may not "prohibit the
continuance of the use of any land; building or structure for the
purpecse for which land, building or structure is used at the time
[the zoning] ordinance or ordinances take effect. . . ." W.Va.
Code §8-24-30. While zoning ordinances may usually control any
alteration or addition to any land or building which cccurs after
a zoning ordinance is passed, an excepticon is made for "the use or
acquisition cf additicnal land which may be reguired for =the
protection, centinuing develcopment or. expansion of any
agricultural, industrial cor manufacturing operation. . . ." Id.
The local autherity must acknowledge this limit on its power *o
prohibit the operation and expansicn of existing sclid wasts
facilities.  Failure to d¢ so maj resulit in a finding that the
zoning is a vioclation of W.Va. Const. Art. III, §9 as a taking

witheut just compensation. See, e.9., Carter v. Ciftv of Bluefield,

132 W.Va. 881, 54 S5.E.2d 747 (1949).




B. Siting Prohibitions

Section 5.3.5.a of the rule requires the local solid
waste authority to prohibilit solid waste facilities where there is
a danger of "significant adverse impact" upeon wetlands, groundwater
or surface water. The term "significant adverse impact" is not
defined in this rule or the Division of Natural Rescurce’s Sclid
Waste Management Regulations, (47 CSR 38, Section 3.1), which also
uses the term. The term is too imprecise and subjective to sexrve
as a basis for denving permission to site a solid waste facility,
as it presumably could be extended to include even those discharges
for which an NPDES permit has keen granted.

This entire section sholUld be deleted. If it is not
deleted, it should be changed to inser:t the word "statistically®
beforse the word “significant"™ in Sections 3.3.%.a.B and 5.3.2.a.C,
in order to at least make them consistent with thelr counterparts
in the Solid waste Management Regulations in Sections 3.1.3 and
3.1.4.

C. Location Standards

Section 5.3.5.b ildentifies conditions which, 1f present,
lead to 2 presumption that landfilis sheould be prchibited, absent
a showing that thers would be no adverse effect on ground or
surface water guality. These conditions should be more carefully
defined., For example, prohibiting siting of a landfill within 300
feet of ‘'surface water" should neot Include a prohibition of
landfills within 300 fest of wet-weather or other intermitient

streams. We suggest Secticn 5.3.5.b.A be deleted and Section




5.3.5.b.C. be changed tc read "within three hundred feet of a
perennial stream:;".
D. Inproper Siting Considerations

Section 5.3.6 of the rule is couched in vague language
that allows too much opportunity to object to landfill siting on
subjective grounds. That sacticn allews prohibiticn of landfills
if geologic conditicns will “cause a significant adverse impact on
ground or surface water quality." The purpose of the DNR Solid
Waste Management Regulations is to provide aﬁ ample margin of
safety in landfill design and to prevent the release of landfill
leachate into any sort of underground geologic <formation.
Consequently, the relevant landfill constructicn provisions in
those regulations should be the means of preventing releases,
rather than making geclogic conditions a prohikiting siting factor.
Furthermore, some of the underground formations which ostensibly
could lead the local authority te prohikit siting of a landfill
should not have been included in this section. For example, a
fzult in the arza of a solid waste facility should not have any
bearing on the local authoritv’s siting decisicon if the fault has
not been active for thousands of vyears. The DNR Solid Waste
Management Regulations only prohibit landfill construction if the
facility is within 200 feet of a fault that has had displacement in
the last 11,000 vyears.

E. Subiective Criteria
Secticon 5.4 grants local authorities the power To

prohibit solid waste facllities in an arsa based upcn one or more




¢f the criteria 1listed in Section 5.3. While some of the
individual factors found in Section 5.3 might be sufficient bases
for denving autheorization for a landfill, others are not. For
example, the finding that property values of nearby property will
he negatively affected canneot be the only basis for denying
authorizaticn for a commercial solid waste fzcility to locate in an
area. To the extent that landfills are not perceived as widely
desirable land uses, any local property owner could make an
argument that lccaticn of a sollid waste facility adjacent to that
property would have a negative impact. This is +tantamount to
allowing public sentiment to determine where and whether a landfill
may be sited, a basis alresady determined to be unconstitutional.
F. . Identification Of Informastion Sources

Section 5.5.1 provides . that T"readily available
infermation”", which is the basgis for the local authority’s siting
decision, includes, but is nect limited to, a number of listed
sources. We suggest that Section 5.5.2.%k be added to include
"existing solid waste faéilities" as a source cf such information.

G. Notice

Section 7.1.2 provides that notices of public hearings
are to be published and made generally available to the public.
Considering the importance of any decision by the local authority
on the operaticn of any sc¢lid waste facllity, we suggest that the
rule provide that public notice of any local authority action be
sent to the owner or operator of each solid waste facility in the

local autherity’s Jjurisdiction.




H. Existing Facilities

Nc provisicon has keen made in the rule for theosse

facilities which were already cperating at the time the local
authority’s plan is created, nor is there any provision made for
approving the location of any commercial solid waste landfill or
transfer station which held a valid permit or ccmpliance order on
April g, 1989, as reguired by W.Va. Code §20-9-12a. The rule
should recognize not only this statutory reguirement, but alsc the
fact that operation of a landf£ill under permit of the DNR is prima
facie evidences that such a landfill is located in an appropriate
locaticn. OCtherwise, the plans should be applied prospectively
only and not to existing facilities.
I. Appeal

If the delegation of zoning power tc the local authority
is wvalid, the zoning decisions of the local authority should
ultimately be subject to review in circuit court. It would ke a
fundamental deprivation of progerty without due process %o
effectively take away a heretofcre legitimate land use from a
property owner without any legal rescourse.

However, there 1s no provision in the rule for an appeal
of the local authority’s siting decisicn. The commercial solid
waste facility plan is subject te review by the Board, but there is
ne provisicn for any person to appeal a decision prohibiting him
from operating a solid waste faclility on his property. It is clear
that, under West Virginia law, review of decisicns by local

agencies is obtained through a writ cf certicrari to the circuit




court. Ginsberg v. Watt, 285 S.E.2d 367 (W.Va. 1981), citing Mason
Cty. Bd. of Bd. v. State Super. of Schools, 234 S.E.2d 321 (W.Va.

1977). The Beard’s rule should acknowledge this and clearly
provide that any person aggrieved by a decision of the lecal
planning authority is appealable by writ of certiorari %o the
circuit court.

J. Definitions

In order teo avoid confusion or contrary applications as
between DNR and local authorities, it is essential that terms be
given the sane definitions in both programs. Thers ars sSome
discrepancies in the proposed rules which should be amended to
conform Lo DNR counterparts:

2.4. "Class & 801id Waste Facility." Should be conformed

to the same definiition found in 47 CSR 38 §2.7. By changing the
wording, the Board has implied that tonnage must be aggregated on
scome regicnal baslis even if the county does not participate in a
regional authority. To avoid <*this impreoper result, the DNR

definition for "Class A Sclid Waste Facility" musi be adopted.

2.2. "Fneroay Recovery Facilitv® and 2.15. "Materials

Recovery Facility." These two terms have no DNR counterparts. As

a result, they may well have the effect of sweeping facilities into
the siting plan which are not in fact now covered by +the DNR
program which reaches only "recycling facilities" and "resource
recovery facilities.? Ara these terms meant to be subsets of

either? To avoid confusion, and to limit the scope of Surisdiction




properly, we urge the deletion of these terms and similar deleticons
in 85.2.1. and wherever referenced.

ecvcling Faci This term has been defined

to place a limit on the definition which does not appear in 47 CSR
38 §2.48. The last sentence should be deleted to aveid
inconsistency with the DNR rules.

2.19. "Resource Recovery Facilitv." This definition also
departs from the DNR term in 47 CSR 38 §2.49 without any apparent
Justification. It should be conformed to the DNR definition to
avoid confusion, for example, on which incinerators are included in
this category. This is important because W.Va. Ccde §20-2%-12a
speaks of only four categories of facilities to be included in the
siting plan:

1. Commercial lancdfillis accepting over
12,000 tons of waste a meonth.

2. Cther commercial landfills. ~
3. Commercial transfer stations.
4. Commercial facilities for the processing

or recycling of sollid waste.

The propesed definiticon

"Splid Waste Fecilitw.!

departs both from W.Va, Code §20-9-2(3) and 47 CSR 38 §2.56 by
including the term "materials racovery facliities."™ Again, we urge
the deletion of this term.

III. Conclusion

Robinson & McElwee appreciates the opportunity to cffer
these comments, and the attached summary. Please notify us 1f we

can provide any additional information.




Respectfully submitted this 5th day of CQctober, 1990.

Robinscn & McElwee
600 United Center

P. Q. Box 1751
Charleston, WV 25326
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Attn: - Karen Watson, Esq.

Re: Solid Waste Management Regulatiocns

Qctober 2, 1990
Dear Ms. Watson:
Enclosed for the comsideration are the Chic Power Company's
comments regarding the West Virginia Sclid Waste Management

Boards' recently promulgated solid waste management rules.

If there are any gquestions, please contact C. J. Stromsky
of my stcaff at (216) 438-7141.

R. E. Wpight _
Environmental Affairs Director
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Qhio Power Company

comments on

Title 54

Lagisiative Ruies

West Yirginia Solid Waste Management Board

Series 3

Rules and Regulations For The Develdpment Of Comprehensive

Litter and Solid Waste Control Plans

Cctober 1, 1930




Comments ¢f Chio Peower Company c¢nn the West Virginia Solid Management
Becard Rules and Regulaticons for the Development Comprehensive

Litter and Solid Waste Control Plans.

Intreduction

Ohic Fower Company has revﬁewe&u the proposasd Ruies and
Reguiations for the Development of Compreshensive LitTer and
Soiid Waste Contrcl Plans (Titie Z4-Series 3) and we offTer the
following comments. As ‘opsratofrs of the Xammer and Mitchell
electric generating stations nedr Moundsvillie, West Virginia
and because the procsss of electric power gensration results in
the production of Jarge quantities oFf cocal ash, we are
particularly Interested in the effect of these regulations on
our existing coal ash disposal facilities and coal ash

utilization ackhivities in West Virginia.

Discussion

House 8111 8126, passad in 1888, requires the gestaclishment of
Solid Waste Centrgel Plans by couniy and regional solid waste

authorities. In part, theses pians must address the safe and




sanitary dispesal of all refuse from commercial and industrial
sources within the county or reasgion. ATthough the fearm
"refuse” 1s undefined, we believe the pians are Intended to
address county or regicnal plans for The managementc and
disposal of garbage rather than industrial solid waste disposed
of in captive Jandfills. 8Since the application of the rule to
the dispecsal of refuse from findustrial sources 1is unciear,
we are concerned whether the regquirements may be mistakenly
applied to captive industrial facilities.

As stated, the Company dgenerates coal combustion by-products as
a rasult of the combustion of coal in industrial boilers in
conjunction with +the generation of electricity. Thesea coal
combusticn by products have distinct physical properties which
lends themseives readily to various neneficial reusea
appiications 1in addition to controlied dispesal in engineered
monetfills. Ceoal ash menotills are Jocated on Company owned
property whers access 18 resiricted to the Tandfill operator
anc Company empicyees. Thesa monefiils should in no way effect
the management of garbage in the county or the regicn. For
these reasons we believe <the reguirements of this sesction
(i.e.,. 5.2.1.5) should clearly exclude nhnomogencus industrial

solid waste managed by the generator in captive facilities.

In addition, bpecause our disposal facilities ars captive on

Company owned property and do not accept other types of wastie,




public or private, and because there is sufficient remaining

disposal capacity for the estimated 1ife of the piant, nefther

the Company’s disposal facility ner its ash waste stresam should
£

be 1incerporated into any solid waste management plan for the

cocunty or regicn.
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3-3.2.1385 - under "Specific Infermation and D
Cne ton of solid wasie per month sounds iKes 2 verv low levelat v nich
to start identifving an industcy ag "'major .

S423-5.2.18 - under "Specific Information dnd Data
A number of authorities have aireadvy heid their nearings and (o e
ase of those that do aot ap e their neuarings. it 1s piziniv oo late 0 ragquire
this, 1t aiso seems unfalr Tor SWLMB. after walilng 2 vears o promulgate
reguiations. 10 penalize those authorities that submitied ‘hei ciuns s g
timely manner bv reguiring them to go tack and <o thexm ova
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WETZEL COUNTY SOLID WASTE AUTHORITY

The State Solid Waste Management Board
1212 Stewart Plaza
Dunbar, WV

Re:

Proposed Title S-4 [eqislative Rulss

To the Board:

The Northern Panhandle Wasteshed Assessment Committes wouid like to thank the
Board and its staff for all of the hours that were put into these rules and
requiations. If’s no easy task and we appreciate it. We are respectifuily
submitting the following comments: ’ '

1

-

Throughout all 4 series of rules, the term "solid waste disposai" is used.
During the 1990 legislature, West Yirginia estabiished a hierarchy of need
whereby we are mandated to reduce, reuse, recycle and, as a lasi reasort,
Tandfill. The word "disposal" implies throwing away. Therefors, our
commitiee recommends the word "disposal" be replaced with the word
"management” throughout the entire document.

In Series 1, Section ¢.2.2, it states, "Any eligible governmental agency
shall make a separate appiication to the Board on forms prascribed.

Are you stating that both the solid waste authority and any geovernmental
agency shall make ssparate appiications for the same project or are you
stating that each project will reguire z separafe appiication from
whatever eligible governmentai agency? Please ciarify.

We agree with William Bunner of Monongalia County SWA in his commentis
regarding 4.2. We fesl that preference should be given to in-state firms
and we share his concern regarding 4.2.3.L. What Toocks feasible on paper
can 2asily be disastirous when pui into operation.

Series 3:

1.

The scope and purpose in 1.1 is not strong enough. The State Sc1id Wastie
Management Board needs to take a strong Teadership positien for the state
and guide the Tocal solid waste authorities towards the objectives and
intent of the Legislature. A stironger policy statement is nesded fo
achieve this. Perhaps if you added: "Furthermore, it is the infent and
purpase of this Board to use these rules and regulations to guide iocal
solid waste authorities fowards the goal of waste minimization while
protecting the health and welfare of the public.”




Page 2

In section 2.12 in the Tlast santence, "Resource recovery facilities
inciude composting facilities, incinerators . . . ." Incinerators are in
no way resource recovery centers. A mass burn incinerator is a
multi-million doilar catastrophe waiting to happen. Furthermore, the way
this is worded, any power plant that uses sven 1% RDF could be classified
as a resource recovery facility and, therefore, deregulated. The word
"incinerator” should be removed from this saction.

In section 2.15, incinerators are properly classified as a "solid waste
facility." However, an additjonal statement is needed here such as, "Mass
burn incineration is so cost prohibitive and problematic that this Board
is of the opinion that it is not a feasible mezans of was:e management in
West Virginia."

In section 5.1.3. it statss: "Consideraztion of the hierarchy . . . ."
The word "consider™ implies that you can consider and dismiss an idea.
The tanguage of the Tegislature clearly states that they want this
hierarchy implemented, not just considered. Therafore, the word
"Consideration” should be changed to "Implementation”.

In section 5.2.2.z., starting with "Informaticon shall be included for 2]l
solid waste generated within the arez covered by the authority from
collection to final disposal . ., . ." should be changed %tc " . . . %o
final destination .. . . ." Not all waste is disposed, some is recoversd.

In séction 5.2.4 where it states, " . . . the efficient and effective
m

recyciing of such wastes and the raduction . . . ." should be amended %o
“. . . the gotimum reduction . . . ."

In section 3.2.14 where the fdentification of wasiss generatsd out of the
authorities boundaries is addressed, it is advised to contact the
Tandfi11. The Wetzal County Solid Waste Authority has done so with no
success. They have also appealed to the DNR to provide this information
and still have besn unsuccessful. In a county that generatss 10,000
tons/year, that has hosted up to 27,300 tons/month, this is a source of
grave concern. What recourse do they have?

In section £.2.15.d., the Board asks the authority for a discussion of
it’s evaluation. Perhacs it should read, "The authority shall inciude zn

evaluation of this information . . . . "

In both sections 5.2.8 and 6.2., refarence is given to a 10 year solid
waste pian. A new bill was introduced in the U.S. Senate that would allow
states with 2 20 year solid waste plan to control the flow of waste into
their state. Just to play it safe, perhaps you shouild increase the pian
from 10 to 20 years. Considering we will bas reviewing this plan every
five years anyway, this seems to be a reasonable proposal.




Page 3

Series 4:

1. Section 2.19 where "Resourcs Recovery Facility® is defined, incineration
again nesds to be removed from this definition for previcusly stated
reasons.

2. The NPWAC agrees with 211 other comments regarding the February 28, 19¢1
deadline for submitting a draft plan. Considering the finail draft of the
ruies and reguiations will not be avaiiable until Cciober or November and
the importance of putting together a well thought-out plan that will have
an impact on each county for generations to come, the February 28, 1991
date is too soon. Even March 31, 1891 is foo soon. Perhaps the SSWMB can
administratively address an extensicn; if not, it snould be addressed
Tegislatively.

3. In section &, a subsecition should be added fo include the Tocation of any
011 or gas wells and a clear determination of whether or not they’ve been
piugged properiy.

4. The code states that each county musi site a jandfill in their plan, but
it does not state where. We feel ths legislative intent is spelled out in
Series 3, section 5.2.2.2. where each county must specify which Tandfill
they are using. The intent was to insure that waste was being properly
managed and not dumped over the hill. The legisiature also anticipated
the formation of muiti-county SWA’s which didn’t happen. The proposed
siting of 55 Tandfills in West Virginia will only exacerbate a growing
concern. Therefore, we sirongly appeal to this Board that sach SWA site
whnere they propose to deposit their discards in Tieu of requiring each
county to propose a landfill. 7o do otherwise is in direct contradiction
of HB4364's provision for the hievarchy of nesds where we reducs, reuse

and recycle petore we landfill or incinerate.

5. Section 5.3.%. should have the word "agriculfurai” added to the list of
Tand uses.

5. We agrse with WilTlizm Bunner’s assassment that siting plans must
complement existing zoning Taws and that by siting these landfills,
potentialiy we are defacto faking of peopie’s real estats.

Thank you for your hard work in writing these rules and reguiaiions. Please
construe all comments to be constructive criticism and not a perscnal attack.
Together we can make a better worid for generaticns to come.

Sincarety,

NORTHERN PANHANGLE WASTESHED

ASSESSMENT COMMITTEE

%,ﬂ 7 /
/@Z;tépéxij ! w;/ot4¢m,, g

Martha Huffman U SR

Chairperson
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PUBLIC HEARING

September 26,

The Secretary of State’s Q0ffice requires attendance zt the
public hezring *o be documented. Therefore,
signing below and indicate whether vou wish to make a statement

or submit written comments.

'

Name and Address = /)
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PUBLIC HEARING

September 26, 1980

The Secretary of State’s Office reguires attendance at the
public hearing to be documented. Therefore, please regisier by
signing below and indicate whether you wish to make a statement
or submit written comments.

Wish to i Written
Name and Address Make Statement Comments
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PUBLIC HEARING

September 28, 1930

The Secretary of State’s Office requires attendance at the
public hearing to be documenited. Therefore, please register by
signing below and indicate whether vou wish to make a statement
or submit written comments.

Wish to Written

Name and Address T | Make Statement | Ccomments
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