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DEPARTMENT OF ENVIRONMENTAL PROTECTION
DIVISION OF AIR QUALITY

BRIEFING DOCUMENT

Rule Title: 45CSR25 - _"To Prevent and Control Air Pollution from Hazardous Waste
Treatment. Storage. or Disposal Facilities”

A. AUTHORITY: W.Va. Code §§22-5-4 and §§22-18-1 et seq.
B. SUMMARY OF RULE:

The current version of 45CSR25 establishes a program of regulation over the
treatment, storage, and disposal of hazardous wastes in order to achieve and maintain such
levels of air quality as will protect the public health and safety and the environment from the
effects of improper, inadequate, or unsound treatment, storage, or disposal of hazardous
wastes.

C. STATEMENT OF CIRCUMSTANCES WHICH REQUIRE RULE:

The U.S. Environmental Protection Agency promulgated standards for hazardous
waste incinerators, cement kilns and light aggregate kilns on September 30, 1999, and
revised the regulation July 10, 2000, May 14, 2001, and again on July 3, 2001. These
standards were included in 45CSR25, previously filed and made effective July 1, 2002.
The purpose of this rule revision is to incorporate by reference the recent amendments to
these standards which were finalized in 67 Federal Register 6792 (February 13, 2002) and
67 Federal Register 6968 (February 14, 2002). In addition, the proposed rule changes are
required to maintain consistency with the Division of Waste Management’s rule
(33CSR20) and with the federal regulations. The consistency of 45CSR25, 33CSR20 and
federal regulations is important for final authorization of the WV State RCRA Hazardous
Waste Management Program.

D. FEDERAL COUNTERPART REGULATIONS - INCORPORATION BY
REFERENCE/DETERMINATION OF STRINGENCY:

A federal counterpart to this proposed rule exists. In accordance with the Secretary’s
recommendation, and with limited exception, the Division of Air Quality proposes that the
rule incorporate by reference the federal counterparts.

Because the proposed rule incorporates by reference the federal counterpart, no
determination of stringency is required.
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E. CONSTITUTIONAL TAKINGS DETERMINATION:

In accordance with §22-1A-1 and 3(c,) the Secretary has determined that this rule will
not result in taking of private property within the meaning of the Constitutions of West
Virginia and the United States of America.

I. CONSULTATION WITH THE ENVIRONMENTAL PROTECTION
ADVISORY COUNCIL:

At its June 5, 2002 meeting, the Environmental Protection Advisory Council
reviewed and discussed this proposed rule. The Council’s comments are contained in the
attached minutes.




WEST VIRGINIA DEPARTMENT OF ENVIRONMENTAL PROTECTION
ADVISORY COUNCIL MEETING MINUTES

Wednesday, June 5, 2002
DMR Conference Room - 10 McJunkin Road, Nitro, WV

ATTENDEES:

Advisory Council Members:

Larry Harris

Bill Samples

Rick Roberts

Lisa Dooley

Bill Raney

DEP:

Bill Adams Ken Ellison
Lewis Halstead Bill Brannon
James Martin - Mike Zeto
Brett Loflin Greg Adolfson
Allyn Turner Jim Mason
Charles Sturey Karen Watson
Citizens:

Rebecca Robertson, NiSource

The meeting was called to order at 9:00 a.m. by William E. Adams, Jr., General
Counsel.

Welcome/Opening Remarks - Bill Adams

Bill Adams opened by informing everyone that in Secretary Callaghan’s absence,
he would chair the meeting. Bill further explained that Secretary Callaghan was
preparing for his appearance before a Congressional Committee, he sends his reqrets.
Bill further announced that Director Ellison was present and later, Director Turner as
well as Chief James Martin. There was an introduction of the Advisory Council




members, an explanation of what group or interest each member represents.

PRESENTATION OF PROPOSED RULES

Division of Mining and Reclamation

Charles Sturey presented rules 38CSR2 and 38CSR4 to the Council.

Mr. Raney asked what the genesis of the coal dam safety rule was. Lewis
Halstead explained that the changes were being made mostly due to recent
flooding and DEP's experience with a large coal dam near Welch. Mr. Harris
inquired generally whether the language in the rules that says DEP’s goal is to
‘restore and protect the environment” should place “protect” as the first priority.
This suggestion was taken under advisement.

Division of Water Resources

Bill Brannon presented rules 47CSR20 and 47CSR26 to the Council. He stated
that general stormwater fees would be $300 rather than the $500 suggested by
EPA. An inquiry was made as to how linear footage for water/sewer lines would
_be used to calculate whether 1-3 acres would be disturbed in order to qualify for
a general permit. Director Turner stated that the agency would rely on the
applicant's application information but that some clarification would be
appropriate. Director Turmer also agreed that clarification was needed on
whether a $300 renewal fee would be required and whether it would be based on
flow calculations. She noted also that an agreement similar to that with the coal
division would be reached with the Office of Oil & Gas to issue the general
permits and that Water and Oil & Gas would split the fee.

Office of Innovation

Greg Adolfson announced that he was now employed at the Office of Innovation,
but still worked on the Stream Partners program. He presented rule 60CSR4 to
the Council dealing with the Stream Partners Program Grants. Mr. Adolfson also
gave a brief history of the Office of Innovation and stated that the Office was
directed toward more forward thinking instead of reaction oriented.

Division of Waste Management

Ken Ellison presented rules 33CSR20 and 33CSR26 to the Council.
“Mr. Ellison explained that these two rules are now identical to the federal
regulations.
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Environmental Enforcement

Mike Zeto presented rule 33CSR8 to the Council,

Mr. Zeto explained that this was a new rule dealing with establishing a
mechanism and requirements for the permitting and use of sludge {specifically
not sewage sludge) or other materials that have beneficial properties similar to
sewage sludge. Mr. Samples questioned whether the requirement that the sludge
comprise at least 50% of the applicant's agricultural requirements was too
stringent and whether the Secretary should be allowed to waive this requirement.
Mr. Zeto responded in the negative and also stated that the sludge must be
shown to have significant nutrient value before DEP would approve its use.

Office of Oil and Gas

James Martin was introduced as the Chief of the Office of Oil and Gas.

Brett Loflin {(Oil and Gas Conservation Commission) presented rules 39CSR1
and 39CSR2 to the Council. Mr. Loflin explained that 39CSR1 is currently a
procedural rule but will be filed as a legislative rule because it contains
substantive legal requirements.

Division of Air Quality

Jim Mason presented rules 45CSR1, 16, 26 and 34 to the Council.
Karen Watson presented rules 45CSR13, 25, 30 and 33 to the Council.

Rick Roberts inquired as to whether there would be a budget hole created due to

the reduction of fees in the presented rules. Ms. Watson explained that the
calculations had not been done regarding this subject but that as soon as the
figures were available, they would be presented to the Council. Mr. Adams noted
that as with all rules, a fiscal note would be prepared containing this analysis.

OTHER BUSINESS

Upon conclusion of the rules presentations, it was determined that the rules
would need to be filed with the Secretary of State’s office by June 12, 2002 to
begin the thirty-day comment public comment/hearings period.

The Council agreed that proposed rules should be submitted to the Council
members via e-mail in the future so that they can be distributed to other
interested parties prior to meetings. Moreover, the proposals should be sent
more than 3 days before the Council meeting. Past practice apparently gave
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little or no time to review the proposals prior to the meeting. Mr. Adams agreed
that this would be an appropriate change for future Council meetings.

Bill Samples suggested that action be taken as soon as possible regarding the
predictability of permitting. Mr. Adams assured him and the Council that is a
DEP priority and noted that all divisions and offices were under the Secretary’s
mandate to respond to permit applications within 24-48 hours.

The meeting adjourned at 12:07 p.m.
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APPENDIX B

FISCAL NOTE FOR PROPOSED RULES

Rule Title: 45CSR25-"To Prevent and Control Air Pollution from Hazardous Waste Treatment, Storage,
’ or Disposal Dacilities”
Twvpe of Rule: X _ Lepislative _____ Interpretive . Procedural
¥p g Ip
Agency: Division of Air Quality
7012 MacCorkle Avenue, SE
Address:

Charleston, WV 25304-2943

1. Effect of Proposed rule:

ANNUAL FISCAL YEAR
INCREASE DECREASE CURRENT NEXT THEREAFTER

ESTIMATED TOTAL $ 0 $ 0 $ 0 $ 0 $ 0
COST

PERSONAL SERVICES 0 0 0 0 0
CURRENT EXPENSE 0 0 0 0 0
REPAIRS & 0 . 0 o 0
ALTERATIONS

EQUIPMENT 0 0 0 0 0
OTHER 0 0 0 0 0

2. Explanation of Above Estimates:
The above estimates reflect there will be no anticipated changes in costs to administer this rule.

3. Objectives of These Rules:

Amendment of this rule is sought to adapt by reference the Interim Standards rule for Hazardous Air
Pollutants for Hazardous Waste Combustors at 67 FR 6792 (2/13/02) and Standards for Hazardous Air
Pollutants for Hazardous Waste Combustors at 67 FR 6968 (2/14/02). The proposed rule changes are
important for EPA approval/authorization of the WV RCRA Hazardous Waste Management Program.




Rule Title: 45CSR25-"To Prevent and Control Air Pollution from Hazardous Waste Treatment, Storage,

or Disposal Facilthes”

4. Explanation of Overall Economic Impact of Proposed Rule:

A. Economic Impact on State Government:

See section 2.

B. Economic Impact on Political Subdivisions; Specific Industries; Specific Groups of
Citizens:

No impact above that resulting from the currently applicable federal requirements.

C. Economic Impact on Citizens/Public at Large.

No impact above that resuiting from the currently applicable federal requirements.

Date:

Signature of Agency Head or Authorized Representative:




WEST VIRGINIA DEPARTMENT OF ENVIRONMENTAL PROTECTION
ADVISORY COUNCIL MEETING MINUTES

Wednesday, June 5, 2002
DMR Conference Room - 10 McJunkin Road, Nitro, WV

ATTENDEES:

Advisory Council Members:

Larry Harris

Bill Samples

Rick Roberts

Lisa Dooley

Bill Raney

DEP:

Bill Adams Ken Ellison
Lewis Halstead Biil Brannon
James Martin Mike Zeto
Brett Loflin Greg Adolfson
Allyn Turner Jim Mason
Charles Sturey Karen Watson
Citizens:

Rebecca Robertson, NiSource

The meeting was called to order at 9:00 a.m. by William E. Adams, Jr., General
Counsel.

Welcome/Opening Remarks - Bill Adams

Bill Adams opened by informing everyone that in Secretary Callaghan’s absence,
he would chair the meeting. Bill further explained that Secretary Callaghan was
preparing for his appearance before a Congressional Committee, he sends his reqrets.
Bill further announced that Director Ellison was present and later, Director Turner as
well as Chief James Martin. There was an introduction of the Advisory Council
members, an explanation of what group or interest each member represents.




DEP Advisory Council Minutes
June 12, 2002
Page 2

PRESENTATION OF PROPOSED RULES

Division of Mining and Reclamation

Charles Sturey presented rules 38CSR2 and 38CSR4 to the Council,

Mr. Raney asked what the genesis of the coal dam safety rule was. Lewis Halstead
explained that the changes were being made mostly due to recent flooding and
DEP’s experience with a large coal dam near Welch. Mr. Harris inquired generally
whether the language in the rules that says DEP’s goal is to “restore and protect the
environment” should place “protect” as the first priority. This suggestion was taken
under advisement.

Division of Water Resources

Bill Brannon presented rule 47CSR26 to the Council. He stated that general
stormwater fees would be $300 rather than the $700 suggested by EPA. Aninguiry
was made as to how linear footage for water/sewer lines would be used to calculate
whether 1-3 acres would be disturbed in order to qualify for a general permit.
Director Turner stated that the agency would rely on the applicant’s application
information but that some clarification would be appropriate. Director Turner also
agreed that clarification was needed on whether a $300 renewal fee would be
required and whether it would be based on flow calculations. She noted also that
an agreement similar to that with the coai division would be reached with the Office
of Oil & Gas to issue the general permits and that Water and Oil & Gas would split
the fee.

Office of Innovation

Greg Adolfson announced that he was now employed at the Office of Innovation,
but still worked on the Stream Partners program. He presented rule 60CSR4 to the
Council dealing with the Stream Partners Program Grants. Mr. Adoifson also gave
a brief history of the Office of innovation and stated that the Office was directed
toward more forward thinking instead of reaction oriented.

Division of Waste Management

Ken Ellison presented rules 33CSR20 and 33CSR26 to the Council.
Mr. Ellison explained that these two rules are now identical to the federal
reguiations.
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Environmental Enforcement

Mike Zeto presented rule 33CSRS8 to the Council.

Mr. Zeto explained that this was a new rule dealing with establishing a mechanism
and requirements for the permitting and use of sludge (specifically not sewage
sludge) or other materials that have beneficial properties similar to sewage sludge.
Mr. Samples questioned whether the requirement that the sludge comprise at least
50% of the applicant’'s agricultural requirements was too stringent and whether the
Secretary should be allowed to waive this requirement. Mr. Zeto responded in the
negative and aiso stated that the sludge must be shown to have significant nutrient
value before DEP would approve its use.

Office of Oil and Gas

James Martin was introduced as the Chief of the Office of Oil and Gas.

Brett Loflin (Oil and Gas Conservation Commission) presented rules 32CSR1 and
32CSR2 to the Council. Mr. Loflin explained that 39CSR1 is currently a procedural
rule but will be filed as a legislative rule because it contains substantive legal
requirements.

Division of Air Quality

Jim Mason presented rules 45CSR1, 18, 26 and 34 to the Council.
Karen Watson presented rules 45CSR13, 25, 30 and 33 to the Council.

Rick Roberts inquired as to whether there would be a budget hole created due to
the reduction of fees in the presented rules. Ms. Watson explained that the
calculations had not been done regarding this subject but that as soon as the
figures were available, they would be presented to the Council. Mr. Adams noted
that as with all rules, a fiscal note would be prepared containing this analysis.

OTHER BUSINESS

Upon conclusion of the rules presentations, it was determined that the rules would
need to be filed with the Secretary of State’s office by June 12, 2002 to begin the
thirty-day comment public comment/hearings period.

The Council agreed that proposed rules should be submitted to the Council
members via e-mail in the future so that they can be distributed to other interested
parties prior to meetings. Moreover, the proposals should be sent more than 3 days
before the Council meeting. Past practice apparently gave little or no time to review
the proposals prior to the meeting. Mr. Adams agreed that this would be an
appropriate change for future Council meetings.
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Bill Samples suggested that action be taken as soon as possible regarding the
predictability of permitting. Mr. Adams assured him and the Council that is a DEP
priority and noted that all divisions and offices were under the Secretary’s mandate
to respond to permit applications within 24-48 hours.

The meeting adjourned at 12:07 p.m.
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TITLE 45
LEGISLATIVE RULE .
DEPARTMENT OF ENVIRONMENTAL PROTECTION s ‘ ’__, F‘}
DIVISION OF AIR QUALITY o~ b
RETEY
SERIES 25 LSV B l! r? ;f'::j 1

TO PREVENT AND CONTROL AIR POLLUTION FROM HAZARDOUS WASTE

TREATMENT, STORAGE, OR DISPOSAL FACILITIES o L

§45-25-1. General,
1.1. Scope.

l.1.a. The intent and purpose of this rule
ts to establish a program of regulation over air
emissions fromthe treatment, storage and disposal
of hazardous wastes in order to achieve and
maintain such levels of air quality as will protect
the public health and safety and the environment
from the effects of improper, inadequate, or
unsound treatment, storage, or disposal of
hazardous wastes. Further, all persons engaged in
the treatment, storage, or disposal of hazardous
waste shall give careful consideration to the
effects of the resultant emisstons on the air quality
or the areas affected by such any hazardous waste
or constituent thereof in such quantities as to
cause ambient air concentrations which may be
injurious to human health or welfare which would
interfere with the enjoyment of life or property.

1.1.b. The requirements of this rule apply
to all owners and operators of hazardous waste
treatment, storage, and disposal facilities as
provided in the federal rules that are incorporated
by reference herein.

I.I.c.  Neither compliance with the
provisions of this rule nor the absence of specific
language to cover particular situations constitutes
approval or implies consent or condonement of
any emission which is released in any locality in
such manner or amount as to cause or contribute
to statutory air pollution. Neither does it exempt
nor excuse anyone from complying with other
applicable laws, ordinances, regulations, or orders
of governmental entities having jurisdiction over
hazardous waste treatment, storage or disposal
facilities.

L PR

1.1.d. This rule is promulgated pursuant
to W.Va, Code §§22-18-1 et seq., and 22-5-1 et
seq. Recognizing that each Chapter has its own
enforcement sections, it is the intent of the
Secretary that enforcement shall be implemented
in accordance with W. Va. Code §22-18-1 et seq.,
where practicable.

I.1.e. Permit applications filed pursuant
to this ruje shall be processed in accordance with
the permitting procedures as set forth in W. Va.
Code §§22-18-1 et seq., 33CSR20, and this rule.

1.2, Authority. - W. Va. Code §§22-5-1 et
seq. and 22-18-1 et seq.

1.3. Filing Date. -- Aprit+6:-2002
1.4. Effective Date. -- Fuly+-2663-

1.5. Incorporation By Reference.

1.5.a. This rule incorporates by reference
the provisions contained in the Code of Federal
Regulations as listed in Table 25-A. Unless
otherwise indicated, where reference to a federal
regulation or standard appears in this rule, such
regulation or standard will for purposes of this
rule, be construed as that version which was in
effect as of July 1,2666-2001.

1.5.b.  This rule also incorporates by
reference the provisions contained in 33 CSR 20,
effective fuly 1, 26642003, except for any
provisions in 33 CSR 20 which incorporate by
reference the Code of Federal Regulations.

L.5.c. This rule also incorporates by
reference the provisions of 40 CFR Parts 26+
264, 2635, 266 and 270 as amended and finalized
in &4 TS ; ;

T
--4.1.1 [V
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Federat Register- 24270 viay—H208+Hamd 66
Federal Register 35087 (July 3, 2001), 67 Federal

Register 6792 (February 13. 2002} and 67 Federal
Register 6968 (February 14, 2002).

§45-25-2. Definitions.

2.1. "Air Pollutants” means solids, liquids, or
gases which, if discharged into the air, may result
in statatory air pellution.

2.2. "Air Pollution™, 'statutory air pollution’
has the meaning ascribed to it in W. Va. Code
§22-5-2.

2.3, "Air Pollution Control Equipment"
means any equipment used for collecting or
converting hazardous waste emissions for the
purpose of preventing or reducing emissions of
these materials into the open air from hazardous
waste treatment, storage, or disposal facilities.

24. "BACT", 'Best Available Control
Technology' means an emissions limitation based
on the maximum degree of reduction for each
pollutant which would be emitted from any
hazardous waste treatment, storage or disposal
facility which the Secretary, on a case-by-case
basis, taking into account energy, environmental
and economic impacts and other costs, determines
is achievable for such facility through application
of production processes or available methods,
systems, or techniques. If the Secretary
determines that technological or economic
limitations on the application of measurement
methodology to a particular emissions unit would
make the imposition of an emissions standard
infeasible, a design, equipment, work practice,
operational standard or combination thereof, may
be prescribed instead to satisfy the requirement
for the application of best available control
technology, Such standard shall, to the degree
possible, set forth the emissions reduction
achievable by implementation of such design,
equipment, work practice or operation, and shall
provide for compliance by means which achieve
equivalent results,

2.5, "CAA" means the federal Clean Air Act,
as amended; 42 U.5.C. §7401 et seq.

2.6. "CFR" means the Code of Federal
Regulations published by the Office of the Federal
Register, National Archives and Records Service,
General Services Administration.

2.7. "CWA" means the Clean Water Act
(formerly referred to as the Federal Water
Pollution Control Act), Public Law 92-500, as
amended by Public Law 95-217 and Public Law
95-576; 33 U.S. C. §1251 et seq.

2:9:2.8. “Department  of  Environmental
Protection" or "DEP" means that Department of
the West Virginia Department of Environmental
Protection which is created by the provisions of
W. Va. Code §§22-1-1 et seq.

246:2.9. "EPA" means the United States
Environmental Protection Agency.

2++2.10. "Facility mailing list" means the
mailing list for a facility maintained by EPA in
accordance with 40 CFR 124.10(c)(1)(ix}.

242:2.11. "Infectious Medical Waste" shall
have the meaning ascribed to it in 64 CSR 56
"Infectious Medical Waste", (July I, 1999),
promuigated by the Division of Heaith,

243212, "Particulate Matter" means any
material, except uncombined water, that exists in
a finely divided form as a liquid or solid.

Z2+14:2.13. "Pathological Waste Incinerator”
means an incinerator used to thermally treat
infectious medical waste.

2-t52.14. "RCRA" means the federal Solid
Waste Disposal Act as amended by the Resource
Conservation and Recovery Act, as amended; 42
U.5.C. §6901 et seq.

262,15, “RCRA Permit” means “West
Virginia hazardous waste permit”. The following
additional requirements shall apply to obtain a
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hazardous waste management permit in West
Virginia. All references in 40 CFR Part 270 to 40
CFR Part 124 shall be deemed to be references to
the applicable provisions of subsections 5.1.
through 5.14. of this rule. To the extent of any
inconsistency with 40 CER Part 270, the specific
provisions contained herein shall control.

2.10. "Secretary” means the Secretary of the
West Virginia Department _of Environmental
Protection _or such other person to whom the
Secretary has delegated  authority or  duties
pursuant to W, Va, Code §22-1-6 or §22-1-8,

2.17. "Steady State" means that all conditions
at all points in the thermal treatment process are in
stable, normal operating conditions.

2.18. Other words or phrases not herein
defined and used in this rule shall have the
meaning as ascribed in W. Va, Code §§22-5-1 et
seq., or 22-18-1 et seq., or 33 CSR 20 "Hazardous
Waste Management Regulations” govermning the
State Hazardous Waste Management Act.

§45-25-3. Adoption By Reference.

3.1. Definitions, lists, tables, appendices,
conditions, or requirements from 33 CSR 20
"Hazardous Waste Management Rule", effective
July [, 206612003, are hereby adopted by
reference, except for any provisionsin 33 CSR 20
which incorporate by reference the Code of
Federal Regulations.

3.1.a. In case of a conflict between the
Diviston of Air Quality and the Office of Waste
Management as to whether a material is a waste
and if so, whether the material is a hazardous
waste, the Secretary has final administrative
authority to resolve the conflict.

32 Unless otherwise indicated, the
provisions contained in the Code of Federal
Regulations, effective July 1, 26002001, as listed
in Table 25-A, are hereby adopted by reference,
with the following modifications:

3.2.a. Wheneverthe term "United States™
i1s used, it shall also mean the State of West
Virginia.

32b. Whenever the terms
"Administrator,” or "Regional Administrator,”
"Fre Assistant Administrator for Solid Waste and
Emergency Response” or "Secretary” ts are used,
the term means the Secretary of the West
Virginia Department of Environmental
Protection.

3.2.c. Whenever the term "Environmental
Protection Agency” is used, the term also means
the West Virginia Department of Environmental
Protection,

3.2.d. The distance provisions of 40 CFR
265.382 apply only to the open burning or open
detonation of military explosives in a manner that
presents an uncontrolled fragment release hazard.
The applicable distance provisions of the
American Table of Distances for Commercial
Explosives, effective June 19, 1991, and of the
Department of Defense Contractors Safety
Manual for Ammunition and Explosives {DOD
4145.26-M), as amended April 11, 1988, apply
otherwise.

§45-25-4. Facility Requirements.

4.1. Owners and operators of hazardous
waste treatment, storage, and disposal facilities
regulated by the provisions of this rule shall
maintain a listing of all permits or construction
approvals received or applied for under any of the
following programs and their counterpart
programs administered by the State, where
appropriate:

4.1.a. Hazardons Waste Management
Program under RCRA and 33CSR20;

4.1.b, Prevention of Significant
Deterioration (PSD) Program under 45CSR 14 or
the Federal Clean Air Act;

4.1.c. Nonattainment program under
West Virginia DEP, Division of Air Quality or the
Federal Clean Air Act and 45CSR19;

4.1.d. National Emission Standards for
Hazardous Air Pollutants (NESHAP)
preconstruction approval under 45CSRIS,
45CSR34 or the Federal Clean Air Act;
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4.1.e. Standards of Performance for New
Stationary Sources under 45CSR16 or the Federal
Clean Air Act; and

4.1.f Otherrelevant air pollution control
permits including local permits.

4.2. Owners and operators of hazardous
waste treatment, storage and disposal facilities
covered under this rule shall comply with the
personnel training requirements as specified by 40
CFR 264.16. An outline of the training program
and a description of how the training program is
designed to meet actual job tasks must be
submitted to the Secretary with Part B of the
permit application.

4.3. Owners and operators of hazardous
waste tanks, containers, surface impoundments,
landfills, waste piles, land treatment,
miscellaneous units, thermal treatment units,
incinerators, and boiler and industrial furnace
Facilities must design, construct, maintain, and
operate such facilities to minimize the possibility
of a fire, explosion, or any unplasned, sudden, or
non-sudden release of hazardous waste
constituents to the air which could threaten human
health or the environment.

4.4, Owners and operators of hazardous
waste management facilities that treat, store, or
dispose of ignitable or reactive wastes, or mix
incompatible waste or incompatible wastes and
other materials, must prevent reactions which:

4.4.a. Produce uncontrolled toxic mists,
fumes, dust or gases in sufficient quantities to
threaten human health or the environment, and

445, Produce uncontrolled flammable
fumes or gases in sufficient quantities to pose a
risk of five or explosion.

4.5. The owners and operators of the
hazardous waste treatment, storage and disposal
facilities shall manage all hazardous waste placed
in a container in accordance with the applicable
airemission requirements as listed in Table 25-A.

4.6. The owners and operators of the
hazardous waste treatment, storage and disposal

facilities shall manage all hazardous waste placed
in a tank in accordance with the applicable air
emission requirements as listed in Table 25-A.

477.  The owners and operators of the
hazardous waste treatment, storage and disposal
facilities shall manage all hazardous waste placed
in a surface impoundment in accordance with the
applicable air emission requirements as listed in
Table 25-A.

4.8. The owners and operators of the
hazardous waste treatment, storage and disposal
facilities shall manage all hazardous waste placed
in a miscellaneous wvnit in accordance with the
applicable air pollution standard requirements of
40 CFR 264 including but not limited to subparts
AA, BB, and CC.

4.9, A hazardous waste pile must be fully
enclosed or otherwise designed to prevent
dispersal of the waste by wind.

4,10, Hazardous waste landfills must be
covered or otherwise managed to prevent wind
dispersal of the waste.

4.11. All landfills, surface impoundments,
and land treatment facilities shall be located,
designed, constructed, operated, maintained, and
closed in a manner that will assure protection of
human health and the environment. Protection of
human health and the environment shall include
prevention of adverse effects on air quality
considering:

4.11.a. The volume and physical and
chemical characteristics of the waste in the
facility, including its potential for volatilization
and wind dispersal;

4.11.b. The existing quality of the air,
including other sources of contamination and their
cumulative impact on the air;

4.tl.c. The potential for health risks
caused by human exposure to waste constituents;

4.t1.d. The potential damage to wildlife,
crops, vegetation, and physical structures caused
by exposure to waste constituents;
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4.11.e. The potential for interference with
the enjoyment of life or property; and

4.11.f. The persistence and permanence
of such potential adverse effects.

4.12. Owners and operators of hazardous
waste treatment, storage, or disposal facilities
shall utilize best available control technology
("BACT") to limit the discharge of hazardous
waste constituents to the atmosphere during:

4.12.a. Process turn-arounds;
4.12.b. Cleaning of process equipment;
4.12.c. Planned process shutdowns; and

4.12.d. Tank truck, ratlroad tank car, and
harge cleaning.

4.13. The Secretary may, on a case-by-case
basis, establish performance standards for
hazardous waste incinerators for control of
emissions of metals, hydrogen halides, and
elemental halogen, based on a finding that such
standards are necessary to limit the emission rates
of these constituents to levels which do not pose
an unacceptable risk to human health and
environment. The Secretary may require the
following data from the permit applicant:

4.13.a. Emissions of POHCs, hazardous
combustion by-products, metals and hydrogen

halides, including:

4.13.a.1. Mass emission rates from
the stack, and

4.13.a.2. Concentration m the gas
stream exiting the stack; and

4.13.b. Air dispersion estimates for those
substances, including:

4.13.b.1. Meteorological data, and

4.13b.2.  Description of the air
dispersion models, and

4.13.b.3. Assumptions underlying the

air dispersion models used; and

4.13c. Expected human and
environmental exposure, including:

4.13.c.1. Topographic considerations,
4.13.¢.2. Population distributions,
4.13.¢.3. Population activities, and

4.13.c4.  Modes, intensity, and
duration of exposure; and

4.13.d.  Consequences of exposure,
including;:

4.13.d.1. Dose-response curves for
carcinogens,

4.13.d.2. Health effects based on
human or animal studies for other toxic
constituents,

4.13.d.3. Potential for accumulation
of toxic constituents in the human body, and

4.13.d.4. Statements of expected risk
to individuals or populations.

4.14. Emergency Permit. Notwithstanding
any other provision in 40 CIFR 270.61, in the
event the Secretary finds an imminent and
substantial danger to human health or the
environment, the Secretary may issue a temporary
permit to a facility to allow treatment, storage, or
disposal of hazardous waste at a non-permitted
facility, or hazardous waste not covered by the
permit for a facility with an effective permit. This
emergency permit:

4.14.a. May be oral or written. If oral, it
shall be followed within five (5) days by written
emergency permit,

4.14.b. Shall not exceed ninety (80) days
in duration;

4.14.c. Shall clearly specify the
hazardous wastes to be received, and the manner
and location of the treatment, storage, or disposal;
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4.14d. May be terminated by the
Secretary at any time without prior notice if it is
determined that termination is appropriate to
protect human health or the environment; and

4.14.e. Shall be accompanied by public
notice as described under section 7 of this rule and
shall include the foilowing:

4.14.e.]. Name and address of the
office granting the emergency authorization,

4.14.e.2. Name and location of the
permitted hazardous waste management facility,

4.14.e.3. A brief description of the
wastes involved,

4 14.e4. A brief description of the
action authorized and reasons for authorizing it,

4.14.e.5. Duration of the emergency
permit; and

4.14.f. Shall incorporate, to the extent
possible and not inconsistent with the emergency
situation, all applicable requirements of this rule.

4.15. Pathological Waste Incinerators. The
owner and operator of a pathological waste
incinerator 15 not subject to the requirements of
this regulation. However, mixtures of infectious
medical waste and hazardous waste listed in 40
CFR 261 Subpart D are subject to the
requirements of this rule and the owner and
operator of such a facility shall design, construct
and operate the facility in accordance with all
other applicable regulations promulgated by the
Secretary including, but not Iimited to, 45 CSR 6
and 45 CSR 13.

$45-25-5. Permit Process.

5.1.  Pre-application Public Meeting and
Notice

5.1.a. Applicability. The requirements of
this section 5.1. shall apply to West Virginia
hazardous waste management Part B permit
applications seeking initial permits for hazardous
waste management units. The requirements of this

section shall also apply to West Virginia
hazardous waste management Part B permit
applications seeking renewal of permits for such
units, where the renewal application is proposing
a significant change in facility operations. For the
purposes of this section, a "significant change" is
any change that would qualify as a Class 3 permit
modification (See 40 CFR 27042 for a
description of permit modifications). The
requirements of this section do not apply to permit
modifications under 40 CFR 27042 or to
applications that are submitted for the sole
purpose of conducting post-closure activities or
post-closure activities and corrective action at a
facility.

5.1.b. Prior to the submission of a West
Virginia hazardous waste management Part B
permit application for a facility, the applicant
must hold at least one meeting with the public in
order to solicit questions from the community and
inform the community of proposed hazardous
waste management activities. The applicant shall
post a sign-in sheet or otherwise provide a
voluntary opportunity for attendees to provide
their names and addresses.

5.1.c.  The applicant shall submit a
summary of the meeting, along with the list of
attendees and their addresses developed under
subsection 5.1.b. of this section, and copies of any
written comments or materials submitted at the
meeting, to the permitting agency as a part of the
Part B application, in accordance with 40 CFR
270.14(b).

5.1.d. The applicant must provide public
notice of the pre-application meeting at least thirty
(30) days prior to the meeting. The applicant must
maintain, and provide to the permitting agency
upon request, documentation of the notice.

5.1.d.1. The applicant shall provide
public notice in all of the following forms:

S5.1.d.1.A, A newspaper
advertisement. The applicant shall publish a
notice, fulfilling the requirements in subsection
5.1.d.2. of this section, in a newspaper of general
circulation in the county orequivalent jurisdiction
that hosts the proposed location of the facility. In
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addition, the Secretary shall instruct the applicant
to publish the notice in newspapers of generai
ctrculation in adjacent counties or equivalent
jurisdictions, where the Secretary determines that
such publication is necessary to inform the
affected public. The notice must be published as
a display advertisement,

5.1.d.1.B. A visible and
accessible sign. The applicant shall post a notice
on a clearly marked sign at or near the facility,
tulfilling the requirements in subsection 5.1.d.2.
of this section. If the applicant places the sign on
the facility property, then the sign must be large
enough to be readable from the nearest point
where the public would pass by the site.

5.1.d.1.C. A broadcast media
announcement. The applicant shall broadcast a
notice, fulfilling the requirements in subsection
5.1.5d.2. of this section, at least once on at least
one local radio station or television station. The
applicant may employ another medium with prior
approval of the Secretary.

5.1.4.1.D. A notice to the
permitting agency. The applicant shall send a
copy of the newspaper notice to the permitting
agency and the Secretary shall forward copies to
the appropriate units of State and local
government having jurisdiction over the area
where the facility is, or is proposed to be, located:
and to each state agency having any authority
under State law with respect to the construction or
operation of the facility.

5.1.d.2. The notices required under
subsection 5.1.d.1. of this section must include:

5.1.d.2.A. The date, time, and
location of the meeting;

5.1.d.2.B. A brief description of
the purpose of the meeting;

5.1.d.2.C. A brief description of
the facility and proposed operations, including the
address or a map (e.g., a sketched or copied street
map) of the facility location;

5.1.d.2.D. A statement

encouraging people to contact the facility at least
seventy-two (72) hours before the meeting if they
need special access to participate in the meeting;
and

5.1.d.2.E. The name, address, and
telephone number of a contact person for the
applicant.

5.2. Public Notice Requirements at the
Application Stage.

5.2.a. Applicability. The requirements of
this section 5.2. shall apply to all West Virginia
hazardous waste management Part B permit
applications seeking initial permits for hazardous
waste management units. The requirements of this
section shall also apply to hazardous waste
management Part B permit applications seeking
renewal of permits for such units upon the
expiration of the existing permit. The
requirements of this section do not apply to permit
modifications under 40 CFR 270.42 or permit
applications submitted for the sole purpose of
conducting post-closure activities or post-closure
activities and corrective action at a facility,

5.2.b. Norification. The Secretary shall
provide public notice as required in this section
5.2. when a Part B permit application has been
submiited. The Secretary shall provide public
notice to:

5.2.b.1. The applicant;

5.2.b.2. All persons on a mailing list
developed under 5.8.d.1.D., and

5.2.b.3. The appropriate units of state
and local government having jurisdiction over the
area where the facility is proposed to be located;
and to each state agency having any authority
under State law with respect to the construction or
operation of the facility, that a Part B permit
application has been submitted to the Secretary
and is available for review.

5.2b4.  Any person otherwise
entitled to receive notice under subsection 5.2.6:b.
of this rule may waive the right to receive notice
for any classes and categories of permits.
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5.2.c. The notice shall be published
within a reasonable period of time after the
application is received by the Secretary. The
notice must include:

5.2.c.l. The name and telephone
number of the applicant's contact person;

5.2.c.2. The name and telephone
number of the permitting agency's contact office,
and a mailing address to which information,
opinions, and inquiries may be directed
throughout the permit review process;

5.2.c.3. An address to which people
can write in order to be put on the facility mailing
list:

5.2.c.4. The location where copies of
the permit application and any supporting
documents can be viewed and copied;

5.2.¢.5. A brief description of the
facility and proposed operations, including the
address or a map (e.g., a sketched or copied street
map) of the facility location on the front page of
the notice; and

5.2.c.6. The date that the application
was submitted.

52d.  Concurrent with the notice
required under section 5.2.b. of this section, the
Secretary must place the permit application and
any supporting documents in a location accessible
to the public in the vicinity of the facility or at the
permitting agency's office.

5.3, Information Repository.

5.3.a. Applicability. The requirements of
this section apply to all applications seeking West
Virginia hazardous waste management permits for
hazardous waste management units.

5.3.b. The Secretary may assess the need,
on a case-by-case basis, for an information
repository. When assessing the need for an
information repository, the Secretary shall
consider a variety of factors, including: the level
of public interest; the type of facility: the presence

of an existing repository; and the proximity to the
nearest copy of the administrative record. If the
Secretary determines, at any time after submittal
of a permit application, that there is a need for a
repository, then the Secretary shall notify the
facility that it must establish and maintain an
information repository.

5.3.c. The information repository shall
contain all documents, reports, data, and
information deemed necessary by the Secretary to
fulfill the purposes for which the repository is
established. The Secretary shall have the
discretion to limit the contents of the repository.

5.3.d. Theinformation repository shall be
located and maintained at a site chosen by the
facility. If the Secretary finds the site unsuitable
for the purposes and persons for which it was
established, due to problems with the focation,
hours of availability, access, or other relevant
considerations, then the Secretary shall specify a
more appropriate site.

53.e. The Secretary shall specify
requirements for informing the public about the
information repository. At a minimum, the
Secretary shall require the facility to provide a
written notice about the information repository to
all individuals on the facility mailing list.

5.3.f. The facility owner/operator shall be
responsible for maintaining and updating the
repository  with appropriate information
throughout a time period specified by the
Secretary. The Secretary may close the repository
at his or her discretion, based on the factors in
section 5.3.b. of this section.

5.4. Application for a Permit.

5.4.a. Any person who requires a permit
under this rule shall complete, sign, and submit to
the Secretary an application for each permit
required under this rule.  Applications are not
required for hazardous waste permits by rule
pursuant to 40 CFR § 270.60. The Secretary shall
not begin the processing of a permit until the
applicant has fully complied with the application
requirements for that permit. Permit applications
must comply with the signature and certification
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requirements of 40 CFR § 270.11.

5.4.b. The Secretary shall review every
application for completeness. Each application
submitted by a new hazardous waste management
facility, should be reviewed for completeness by
the Secretary within 30 days of its receipt. Each
application submitted by an existing hazardons
waste management facility (both Part A and Part
B of the application), should be reviewed for
completeness within 60 days of receipt. Upon
completing the review, the Secretary shall notify
the applicant in writing whether the application ts
complete. If the application is incomplete, the
Secretary shall list the information necessary to
make the application complete. When the
application 1s for an existing hazardous waste
management facility, the Secretary shall specify in
the notice of deficiency a date for submitting the
necessary information. The Secretary shall notify
the apphicant that the application s complete upon
receiving this information. After the application
iscompleted, the Secretary may request additional
information from the applicant but only when
necessary to clarify, modify or suopplement
previously submitted materials. Request for such
additional information will not render an
application incomplete,

5.4.c. If the applicant fails or refuses to
correct deficiencies in the application, the permit
may be denied and appropriate enforcement
actions may be taken under the applicable
statutory provisions of W. Va. Code §§22-18-1 et
seq. and 22-5-1 et seq.

5.4.d. If the Secretary decides that a site
visit is necessary for any reason in conjunction
with the processing of an application, he or she
shall notify the applicant and a date shall be
scheduled.

5.4.e. The effective date of an application
is the date on which the Secretary notifies the
applicant that the application is complete as
provided for in 5.4.b. of this section.

3.4.f. For each application the Secretary
shall, no later than the effective date of the
application, prepare and mail to the applicant a
project decision schedule. The schedule shall

specify target dates by which the Secretary
intends to:

541 1. Prepare a draft permit;
5.4.1.2. Give public notice;

5.4.£3. Complete the public comment
period, including any public hearing;

54.14. Issue a final permit.

5.5. Modification, Revocation and
Reissuance, or Termination of Permits.

5.5.a. Permits may be modified, revoked
and reissued, or terminated either at the request of
an interested person (including the permittee) or
upon the Secretary’s initiative. However, permits
may only be modified, revoked and reissued, or
terminated for the reasons specified in 40 CFR §§
270.41 or 270.43. All requests shall be in writing
and shall contain facts or reasons supporting the
request,

5.5.b. If the Secretary decides the request
is not justified, he or she shall send the requester
a brief written response giving a reason for the
decision. Denials of requests for modification,
revocation and reissuance, or lermination are not
subject to public notice, comment, or hearings.
Denials by the Secretary may be appealed to the
Air Quality Board in accordance with W, Va.
Code §§22B-1-[ et.seq.

5.5.b.1. If the Secretary tentatively
decides to modify or revoke and reissue a permit
under 40 CFR §§270.41 or 270.42 (c), he or she
shall prepare a draft permit under section 5.6.
incorporating the proposed changes.  The
Secretary may request additional information and,
in the case of a modified permit, may require the
submission of an updated application. In the case
of a revoked and reissued permit, the Secretary
shall require the submission of a new application.

5.5b.2. In a permit medification
under this section, only those conditions to be
modified shall be reopened when a new draft
permit is prepared. All other aspects of the
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existing permit shall remain in effect for the
duration of the unmodified permit. When a permit
i1s revoked and reissued under this section, the
entire permit is reopened just as if the permit had
expired and was being reissued, During any
revocation and reissuance proceeding the
permittee shall comply with all conditions of the
existing permit until a4 new final permit is
reissued.

5.5.b.3. “Classes I and 2
Modifications” as defined in 40 CFR §270.42 (a)
and (b} are not subject to the requirements of this
subsection.

5.5.c. If the Secretary tentatively decides
to terminate a permit under 40 CFR § 270.43, he
or she shall issue a Notice of Intent to Terminate.
A Notice of Intent to Terminate 15 a type of draft
permit which follows the same procedures as any
draft permit prepared under section 5.6.

3.6. Draft Permits.

5.6.a. Once an application is complete,
the Secretary shall tentatively decide whether to
prepare a draft permit or to deny the application,

5.6.b. 1f the Secretary tentatively decides
to deny the permit application, he or she shall
issue a Notice of Intent to Deny. A Notice of
Intent to Deny the permit application is a type of
draft permit which follows the same procedures as
any draft permit prepared under this section. If
the Secretary’s final decision is that the tentative
decision to deny the permit application was
incorrect, he or she shail withdraw the Notice of
Intent to Deny and proceed to prepare a draft
permit.

5.6.c. If the Secretary tentatively decides
to issue a permit, he or she shall prepare a draft
permit that contains the following information:

5.6.c.!. All conditions under 40 CFR
$§270.30 and 270.32;

5.6.c2
under 40 CER § 270.33;

Allcompliance schedules

5.6.c.3. All monitoring requirements
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under 40 CFR §270.31, and,

5.6.c.4,  Standards for treatment,
storage, and/or disposal and other permit
conditions under 40 CFR §270.30.

5.6.d. All draft permits prepared by the
Secretary under this section shall be accompanied
by a fact sheet if required under subsection 5.7.a.
and shall be based on the administrative record,
publicly noticed and made available for public
comment,

5.6.e. In addition to the requirements of
subsection 5.6., public notice of the preparation of
a draft permit shall be given by the methods
contained in 40 CFR 270.2, 270.14, 270.30,
270.62, and 270.66.

5.7. Fact Sheet.

5.7.a. A fact sheet shall be prepared for
each draft permit which the Secretary finds is the
subject of wide-spread public interest or raises
major issues. The fact sheet shall briefly set forth
the principal facts and the significant factual,
legal, and methodological and policy questions
considered in preparing the draft permit. The
Secretary shali send the fact sheet to the applicant
and, on request, to any other person.

5.7.b. The fact sheet shall include when
applicable:

5.7b.1. A brief description of the
type of facility or activity which is the subject of
the draft permit;

5.7.b.2. The type and quantity of
waste, fiuids, or pollutants which are proposed to
be or are being treated, stored, disposed of,
injected, emitted, or discharged;

5.7.b.3. A brief summary of the basis
for the draft permit conditions including
references to applicable statutory or regulatory
provisions and appropriate supporting references
to the administrative record:;

5.7.b.4. Reasons why any requested
variances or alternatives to required standards do
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or do not appear justified;

5.7.b.5. A description for reaching a
final decision on a draft permit including;

5.7.6.5.A. The beginning and the
ending dates of the comment period and the
address where comments will be received;

57b35EB. Procedures  for
requesting a hearing and the nature of that
hearing; and

5.7.b.5.C. Any other procedures
by which the public may participate in the final
decision.

5.7.b.6. Name and telephone number
of a person to contact for additional information.

5.8. Public Notice of Permit Actions and
Public Comment Period.

5.8.a. Scope. The Secretary shall give
public notice if the following actions have
occurred:

5.8.a.1. A draft permit has been
prepared.

5.8.a2. been
scheduled.

5.8.b. No public notice is required when
a request for permit modification, revocation and
reissuance, or termination is denied under section
5.5. Written notice of that denial shall be given to
the requester and to the permittee.

A hearing has

58.c. Timing. Public notice of the
preparation of a draft permit (including a Notice
of Intent to Deny a Permit Application) réequired
under section 5.8.a. shall allow at least forty-five
(45) days for public comment. Public notice of a
public hearing shall be given at least thirty (30)
days before the hearing. (Public notice of the
hearing may be given at the same time as public
notice of the draft permit and the two notices may
be combined.)

5.8.d. Methods. Public notice of
activities described in section 5.8.a. of this section
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shall be given by the following methods:

5.8.d.1. By mailing a copy of a notice
to the following persons (any person otherwise
entitled to receive notice under this paragraph
may waive his or her rights to receive notice for
any classes and categories of permits);

5.8.d.1.A. The applicant,

58.d.1.B. Any other agency
which the Secrectary knows has issued or is
required to 1ssue a RCRA, UIC, PSD (or other
permit under the Clean Air Act or W. Va. Code
§22-5-1 et. seq.. NPDES, 33 U.S.C. §1344, or
sludge management permit for the same facility or
activity;

584d.1.C. TFederal and state
agencies with jurisdiction over fish, shell fish and
wildlife resources and over coastal zones
management plans, the advisory council on
historic preservation, and the state historic
preservation office, as applicable.

5.8.d.1.D. Persons on a mailing
list developed by:

5.8.d.1.D.4. Including those
who request in writing to be on the list;

5.8.d.1.D.ii. Soliciting
persons for "area lists" from participants in past
permit proceedings in that area; and

5.8.d.1.D.ii. Notifying the
public of the opportunity to be put on the mailing
list through periodic public in the public press and
in such publications as regional and state funded
newsletters, environmental bulletins, or state law
journals. The Secretary may update the mailing
lists from time to time by requesting writien
indications of continued interest from those listed.
The Secretary may delete from the lists the name
of any person who fails to respond to such
request.)

5.8.d.1.LEi. To any unit of
local government having jurisdiction over the area
where the facility is proposed to be located; and
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5.8.d.1.E.ii. To each state
agency having any authority under state law with
respect to the construction or operation of such
facility.

5.8.d.2. Publication of a notice in a
daily or weekly major local newspaper of general
circulation and broadcast over local radio stations.

5.8.d.3. Inamanner constituting legal
natice to the public under state faws; and

5.8.d.4. Any other method reasonably
calculated to give actual notice of the action in
question to the person potentially effected by it,
inchading press releases or any other forum or
medium to elicit public participation.

5.8.e. All public notices. All public
notices issued under this section shall contain the
following minimum information:

5.8.e.1. Name and address of the
office processing the permit action for which
notice is being given;

5.8.e.2. Name and address of the
permittee or the permit applicant and, if different,
of the facility or activity regulated by the permit.

5.8...3. A brief description of the
business conducted at the facility or activity
described in the permit application or the draft
permit;

5.8.e.4. Name, address and telephone
number of a person from who interested persons
may obtain further information, including copies
of the draft permit and fact sheet and the
application; and

5.8.e.5. A brief description of the
comment procedures required by sections 5.9. and
5.10. and the time and place of any hearing that
will be held, including a statement of procedures
to request a hearing (unless a hearing has already
been scheduled) and other procedures by which
the public may participate in the final decision.

5.8.e.6.

The location of the
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administrative record, the times that which the
record will be open for public inspection;

5.8.e.7. Any additional information
considered necessary or proper.

5.8.f. Public notices for hearings. In
addition to the general public notice described in
section 5.8.e. of this section, the public notice of
a hearing shail contain the following information:

58.0.1. Reference to the date of
previous public notices relating to the permit;

5.8.f.1.A. Date, time, and place
of the hearing;

5.8.1.1.B. A brief description of
the nature and purpose of the hearing, including
the applicable rules and procedures;

5.8.g. In addition to the general public
notice described in section 5.8.e. of this section,
all persons identified in section 5.8.d.1.A,
5.8.d.1.B, and 5.8.d.1.C of this section shall be
matled a copy of the fact sheet, the permit
application and the draft permit, as applicable.

5.9. Public Comments and Requests for
Public Hearings.

During the public comment period
provided under section 5.8., any interested person
may submit written comments on the draft permit
and may request a public hearing, if no hearing
has already been scheduled. A request for a
public hearing shall be in writing and shall state
the nature of the issues proposed to be raised in
the hearing. All comments shall be considered in
making the final decision and shall be answered as
provided in section 5.13.

5.10. Public Hearings.

5.10.a. The Secretary shall hold a public
hearing whenever he or she finds, on the basis of
requests, a significant degree of public interest in
a draft permit.

5.10.b. The Secretary may also hold a
public hearing at his or her discretion, whenever,
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for instance, such a hearing might clarify one or
more 1ssues involved in the permit decision.

5.10.c. The Secretary shall hold a public
hearing whenever he or she receives written
notice of opposition to a draft permit and a request
for a hearing within forty-five (45) days of public
notice under section 5.8.c.; whenever possible the
Secretary shall schedule a hearing under this
section at a location in convenient to the nearest
population center to the proposed facility.

5.10.d. Public notice of the hearing shall
be given as specified in section 5.8,

5.10.e. Whenever a public hearing will be
held the Secretary shall designate a presiding
officer for the hearings who shall be responsible
for its scheduling and orderly conduct.

5.10.f. Any person may submit oral or
written statements and data concerning the draft
permit. Reasonable limits may be set upon the
time allowed for oral statements, and the
submission of statements in writing may be
required. The public comment period under
sectton 5.8. shall automatically be extended to the
close of any public hearing under this section.
The hearing officer may also extend the comment
period by so stating at the hearing.

5.10.g. A tape recording or writlen
transcript of the hearing shall be made available to
the public.

.11,
Period.

Reopening of the Public Comment

5.1Vla.  If any data, information, or
arguments submitted during the public comment
period appear to raise substantial new questions
concerning a permit, the Secretary may take one
or more of the following actions:

5.11.a.1. Prepare a new draft permit,
appropriately modified, under section 5.6. of this
rule.

5.11.a.2, Prepare a revised fact sheet
under section 3.7, of this rule and reopen the
comment period.
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5.11.a.3.

Reopen or extend the
comment period under section 5.11. of this rule to
give interested persons an opportunity to comment
on the information or arguments submitted.

5.00b. Comments filed during the
reopened comment period shall be limited to the
substantial new questions that caused its
reopening. The public notice under section 5.8. of
this rule shall define the scope of the reopening.

5.11.c. Public notice of any of the above
actions shall be issued under section 5.8 of this
rule.

5.12. Issuance and Effective Date of Permit.

5.12.a.  After the close of the public
comment period on a draft permit the Secretary
shall issue a final permit decision. The Secretary
shall notify the applicant and each person who has
submitted written comments or requested notice
of the fial permit decision. The notice shall
include reference to the procedures for appealing
a decision on the permit. For purposes of this
section the final permit decision means a final
decision to issue, deny, modify, or revoke and
reissue, or terminate a permit.

5.12b. A final permit decision shall
become effective thirty (30) days after the service
of Notice of Deciston unless:

5.12.b.1. A later effective date is
specified in the decision;

5.12.b.2. Review is requested or an
evidentiary hearing is requested; or

5.12b.3. No comments requested
change in the draft permit, in which case the
permit shall become effective immediately upon
issuance.

5.13. Response to Comments.
5.13.a. At the time that any final permit
decision is issued, the Secretary shall issuve a

response to comments. This response shall:

5.13.a.1. Specify which provisions, if
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any, of the draft permit have been changed in the
final permit decision, and the reasens for the
change; and

5.13.a.2. Briefly describe and
respond to all significant comments on the draft
permit or the permit application raised during the
public comment period, or during any hearing.

5.13.b. The response to comments shall
be available to the public,

5.14, Administrative Record.

5.14.a. The provisions of a draft permit
prepared under subsection 5.6. of this rule shall be
based on the administrative record consisting of:

3.14.a.1. The application and any
supporting data furnished by the applicant;

5.14.a.2, Thedraft permit or notice of
intent to deny the application or to terminate the
permit;

5.14.a4.3. The fact sheet if required;

5.14.a.4. All documents cited in the
fact sheet; and

5.14.a.5. Other documents contained
in the supporting file for the draft permit.

5.14.b. The Secretary shall base final
permit decisions on the administrative record
consisting of;

5.14b.1.
the draft permit;

Administrative record for

5.14b2.  All comments received
during the public comment period provided under
subsection 3.5. of this rule (including any
extension or reopening under subsection 5.11. of
this rule);

5.14.b.3. The tape or transcript of any
hearing(s) held under subsection 5.10. of this rule;

5.14b.4.  Any written material
submitted at such hearing;
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5.14.b.5. The response to comments
required by subsection 5.13. of this rule which
identified and supports any change made in the
draft permit and any new material placed in the
record under that subsection,

5.14.b.6. Other documents contained
in the supporting file for the permit;

5.14b.7. An addendum to the fact
sheet if needed; and

5.14.b.8. The final permit.

5.14.c. The administrative record shatl be
complete on the date the final permit is issued.

5.14.d. Material readily available at the
issuing agency office or published material that is
generally available, and that is included in the
administrative record under subdivisions 5.14.a.
and 5.14.b. of this rule, need not be physically
included with the rest of the record as long as it is
specifically referred to in the fact sheet or in the
addendum to the fact sheet.

5.15. Public Access to Information.

5.15.a. Any records, reports, or
information and any permit, permit applications,
and related documentation within the Secretary’s
possession shall be available to the public for
inspection and copying; provided, however, that
upon a satisfactory showing to the Secretary that
such records, reports, permit documentation, or

information, or any part hereof would, if made

public, divulge methods or processes or activities
entitled to protection as trade secrets, the
Secretary shall consider, treat, and protect such
records as confidential pursuant to W.Va. Code
§§22-18-1-etseq. and W. Va. Code 22-5-1-et seq.

5.15.b. It shall be the responsibility of the
person clatming any information as confidential
under the provision of subsection 5.13. of this rule
to comply with the requirements of 4SCSR31.

5.16. The provisions of 40 CFR §270.12 are
excepted from incorporation by reference.
Availability of information provided under this
rule is controlled by the provisions of W. Va.
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Code, §§22-18-1 et seq. 22-5-1 et seq.
$45-25-6. Exclusions and Exemptions.

0.1. Wastes and/or materials excluded in
33CSR20, are also excluded from the
requirements of this rule.

6.2. Except for recyclable materials exempt
pursuant to section 3 of 33CSR20, hazardous
wastes that are stored prior to recycling are
subject to all applicable provisions of section 4 of
this rule.

6.3. The provisions of 62 Federal Register
52622-52642, dated October 8, 1997 ( Project XL
Site-Specific Rulemaking for Merck & Co., Inc.,
Stonewall Plant, Elkton, VA: Final Rule) are
hereby excluded from the provisions of this rule.
These provisions include 40 CFR §§264.1030(d),
204.1050(g), 264.1080{e), 265.1030(c),
265.1050(f), and 265.1080(e).

§45-25-7. Application Fees.

7.1. Any person who applies for a permit for
the construction andfor operation of an air
emitting hazardous waste treatment, storage, or
disposal facility shall submit as part of said
application a money order or cashier's check
payable to the "Air Pollution Control Fund" of the
State Treasury. Such fee shall be determined by
the schedule set forth below:

Activity Fees

a. Hazardous Waste Management
Facilities

Treatment design capacity
more than 1,000 ton/yr $5,000
Treatment design capacity less
than 1,000 ton/yr $5,000
b. Class 2, 3 Medifications or
Renewals of Permits and
40 CFR 270.41 for Hazardous
Waste Management Facilities  $1,000

¢c. Class | Modifications $ 500
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All fees required under this section shall be in
addition to fees required under any other rule of
the West Virginia Division of Environmental
Protection.

§45-25-8. Inconsistency Between Rules.

In the event of any inconsistency between this
rule and any other rule of the West Virginia

Division of Environmental Protection, such
inconsistency shall be resolved by the
determination of the Director and such

determination shall be based upon the application
of the more stringent provision, term, condition,
method and rule.
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l. 40 CFR
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Part No. Subpart No.
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27042 - Appendix
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265 - Appendix
270.14(b)5) - BA
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Title
Incinerator

Specific Requirements
for Incinerators

Permit Modification at the
Request of the Permittee
Appendix |

Hazardous Waste Incinerator
Permits

Changes During Interim Status
Miscellaneous Units

Specific Requirements for
Miscellanecus Units

Air Emission Standards for
Process Vents

Specific Requirements for
for Process Vents

Air Emission Standards for
Equipment Leaks

Specific Requirements for
Equipment Leaks

Organte Air Emission Standards
for Tanks, Surface
Impoundments, and Containers

Appendix VI

St ieRec —

General Information

Specific Requirements for Air
Emissions Control for Tanks,
Surface Impoundments and
Containers

Thermal Treatment
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Application
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Title

Hazardous Waste Burned in
Boilers and Industrial Furnaces
Appendix 1 to XII

Specific Requirements for Boilers
and Industrial Furnaces Burning
Hazardous Wastes

Permits for Boiler and Industrial
Furnaces Burning Hazardous
Waste

On-site Burning In
Space Heater

Standards for Used Oil
Burners Who Burn Off-

Specification Used Oil
for Energy Recovery

Part—B—appitcatior Permit
Semrerat-Requirements

General Information:

Information repository
Requirements for Recyclable
Materials

Exclusiong

Comparable/Syngas Fuel
Exclusion

Accumulation Time

References

General Inspection Requirement
Operating Records

Options for Incinerators and Cement

and Lightweight Aggregate Kilns to

Minimize Emissions from Startup,
Shutdown. and Malfunction Events.
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 63, 264, 265, 266, 270,
and 271

[FRL-7143-3]

RIN 2050-AE79

NESHAP: Interim Standards for
Hazardous Air Pollutants for

Hazardous Waste Combustors {Interim
Standards Ruie)

AGENCY: Environmental Protection
Agency (EPAJ.
ACTION; Final rule.

SUMMARY: On September 30, 1999, EPA
promulgated standards to control
emissions of hazardous air pollutants
from incinerators, cement kilns and
lightweight aggregate kilns that burn
hazardous wastes. A number of parties
sought judicial review of the rule. On
July 24, 2001, the United States Court of
Appeals for the District of Columbia
Circuit (the Court) granted the Sierra
Club’s petition for review and vacated
the challenged paortions of the rule. In
its decision. the Court invited EPA or
any of the parties that chalienged the
regulations to file a motion with the
Court to request either that the current
standards remain in place, or that EPA
be allowed time to develop interim
standards, pending further time in
which EPA develops standards
complying with the Court's opinion. On
October 19. 2001, EPA, tagether with all
other petitioners, jointly moved the
Court to stay the issuance of its mandate
for four mnnths to allow EPA time to
develop interim standards. The motion
contemplates that EPA will issue final
standards by June 14, 2003. The joint
motion alse details other actions EPA
intends to take. These actions include
promulgating, by February 14, 2002, a
rule with amended interim emission
standards and several compliance and
implementation amendments to the ruls
which EPA proposed on July 3. 2001,
The Court has granted this motion and
stayed issuance of its mandate until
February 14, 2002.

Today's rule amends the September
1999 emission standards, with certain
provisions amended as set out in the
parties’ joint motion. The rule also
adopts the compliance and
implementation amendments described
in that motion. Although this Interim
Standards Rule results in emission
reductions that are less stringent than
those of the September 1999 rule, we
believe it achieves most of the emission
gains of that rule, Promulgation of the
rule now, before the Court issues its

mandate, also avoids the severe
problems relating to developing the
Maximum Achievable Control
Technology {MACT) an a source-by-
source basis pursuant to section
112(j)(2) of the Clean Air Act, which
applies if there are no national
standards in place. We believe that
adopting this Interim Standards Rule
now best fulfills the statutory
requirement to have national emission
standards in place by a specified time,
while avoiding unnecessary disruption
and burden to regulated industry and
affected state and federal administrative
agencies.
DATES: Effective Date: This final rule is
effective on February 13, 2002,
Compliance Date: You are required to
comply with these promulgated
standards by September 30, 2003,

ADDRESSES: You may view the docket to
this rulemaking in the RCRA
Information Center {RIC), [ocated at
Crystal Gatewav I, First Floor. 1235
Jetterson Davis Highway. Arlington, VA.
The docket number is F-2002-RC7F-
FFFFF. The RIC is open from 9 a.m. to
4 p.m.. Monday through Friday,
excluding federal holidavs. To review
docket materials, we recommend that
vou make an appointment by calling
(703) 603-9230. You may copy a
maximum of 100 pages from any
regulatory docket at no charge.
Additional copies cost S0.15/page.

FOR FURTHER INFORMATION CONTACT: Four
seneral information, call the RCRA Call
(Center at 1-800—424—9346 or TDD 1-
BO0-553-7672 (heuring impaired).
Cailers within the Washington
Metropolitan Area must dial 703—412-
9810 or TDD 703-412-3323 (hearing
impaired). The RCRA Call Center is
open Monday-Friday. 9 am to 4 pm,
Eastern Standard Time. For more
information. contact Frank Behan at
703-308-8476, hehun. frank®epa.gov, ar
Michael Galbraith at 703-605-0567,
gulbraith.michael@epa.gov, ar write to
them at the Office of Solid Waste,
5302V, U.S. EPA, Ariel Rios Building,
1200 Pennsyvlvania Avenue, NW.,
Washington, DC 20460,

SUPPLEMENTARY INFORMATION:
Acronyms Used in the Rule

APCD—Afr pollution control device

ASME—American Society of
Mechanical Engineers

CAA—Clean Air Act

CEMS—Continuous emissions
monitors/monitoring system

COMS—Continunus opacity monitering
system

CFR—Code of Federal Regulations

DOC—Documentation of Compliance

DRE—Destruction and removal
efficiency dscf—Dry standard cubic
feet dscm—Dry standard cubic meter

EPA/USEPA—United States
Environmental Protection Agency
gr—Grains

HAP—Hazardous air pollutant

HWC—Hazardous waste combustor

MACT—Maximum Achievable Control
Technology

NESHAP—National Emission Standards
for HAPs ng—Nanograms

NIC—Notice of Intent to Comply

NOC—Notification of compliance

OPL—Operating parameter limit

PM—Particulate matter

POHC—Principal organic hazardous
constituent ppmv—Parts per million
by volume

RCRA—Resource Conservation and
Recovery Act

TEQ—Tuoxicity equivalence
Official Record. The official record is

the paper record maintained at the

address in ADDRESSES above.,
Supporting Materials Availability on
the Internet. Supporting materials are
available on the Internet. To access the
information electronically from the

Warld Wide Web, type hitp://

wawv.epa.goviepaoswer/hazwaste/

combust.
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Compliance for the Interim Standards?
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Regulutory Requirements?
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Il. What Are the Potential Costs and Benefits
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1L What Consideration Was Given to Small
Entities under the Regulatory Flexibility
Act {RFA), as Amendled by the Small
Business Regulatory Enforcement
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BO1 et se.?

[V. Was the Untunded Mandates Reform Act
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V. Were Equity [ssues and Children's Heaith
Considersd in This Final Rule?

Vi. What Consideration Was Given to Tribal
Gavernments in This Final Rule?

VIi. Were Federalism Implications
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VIII. Were Energy Impacts Considered?

[X. Paperwork Reduction Act

X. National Technology Transfee and
Advancement Act of 1995

XI. Is Today's Rule Subject to Congressional
Review?

Purt Four—What Are the State Authorization

und Delegation Implications?

1. What [s the Authority tor the Interim
Standards Rule?

II. How Is This Rule Delegated Under the
CAAY

IT1. How Would States Become Autharized
Under RCRA?

Part One—What Events Led Up to This
Rule?

I. What Is the Background?

A. What Is the Phase I Rule?

Today’s notice finalizes specific
changes to the NESHAP: Final
Standards for Hazardous Air Pollutants
for Hazardous Waste Combustors (Phase
[) rule, published September 30, 1999

(64 FR 52828). In the Phase I final rule,
we adopted National Emissions
Standards for Hazardous Air Pollutants,
pursuant to section 112(d) of the Clean
Air Act (CAA) to control toxic emissions
from the burning of hazardous waste in
incinerators, cement kilns, and
lightweight aggregate kilns. These
emission standards created a
technology-based national cap for
hazardous air pollutant emissions from
the combustion of hazardous waste in
these devices. Additional risk-based
conditions necessary to protect human
health and the environment may be
imposed presently (assuming a proper,
site-specitic justification) under section
3005(c)(3) of the Resource Conservation
and Recovery Act (RCRA) (and may
ultimately be imposed under section
112(f) of the Clean Air Act as well).
Section 112{d) of the CAA requires
emissions standards for hazardous air
pollutants to be based on the
performance of the Maximum
Achievable Control Technology
(MACT). These standards apply to the
three major categories of hazardous
waste burners—incinerators, cement
kilns, and lightweight aggregate kilns,
For purpnses of today’s rule, we refer to
these three categories collectively as
hazardous waste combustors (HWC).

B. How Did the Court’s Opinion To
Vacate Challenged Portions of the Rule
and the Parties’ Joint Motion To Stay the
Mandate Affect Phase [and Today's
Rulu?

A number of parties, representing
interests of both industriul sources and
of the environmental community.
sought judicial review of the Phase [
ruje. On Julv 24, 2001. the United States
Court of Appeals for the District ot
Columbia Circuit {the Court) granted the
Sierra Club's petition for review and
vacated the challenged portions of the
rule. Cement Kiln Recycling Coalition v.
EPA, 255 F. 3d 855 (D.C. Cir. 2001). The
Court held that EPA had not
demonstrated that the standards met the
statutory requirement of buing no less
stringent than {1) the average emission
limitation achieved by the best
performing 12 percent of existing
sources and (2) the emission control
achieved in practice by the best
controlled similar source for new
sources, 255 F.3d at 861, B65-66. As a
remedy, the Court, atter declining to
rule on most of the issues presented in
the Industry petitions for review,
vacated the “challenged regulations,”
stating that: “[W]e have chosen not to
reach the bulk of industry petitioners™
claims, and leaving the regulations in
place during remand would ignore
petitioners’ potentially mecitorious

challenges.” Id. at 872. Examples of the
specific challenges the Court indicated
might have merit were provisions
relating to compliance during start up/
shut down and malfunction events,
including emergency safety vent
openings, the dioxin standard for
lightweight aggregate kilns, and the
semi-volatile metal standard for cement
kilns. Id. However, the Court stated,
“[blecause this decision leaves EPA
without standards regulating [hazardous
waste combustor] emissions, EPA (or
any of the parties to this proceeding)
may file a motion to delay issuance of
the mandate to request either that the
current standards remain in place or
that EPA be allowed reasonable time to
develop interim standards.” Id.

Acting on this invitation, all parties
moved the Court jointly to stay the
issuance of its mandate for four months
to allow EPA time to develop interim -
standards. The interim standards will
replace the vacated standards
temporarily, until final standards are
promulgated.

The mation indicates that EPA would
issue final standards which fully
comply with the Court's opinion by
June 14, 2005. and it indicates that EPA
and Petitioner Sierra Club intend to
enter into a settlement agreement
requiring us to promulgate final rules by
that date. and that date be judicially
enforceable. The joint motion also
details other actions we agreed to take,
including issuing a one-vear extension
to the September 30. 2002 compliance
date (6 FR 63313, December 6, 2001],
and promulgating by February 14, 2002
several of the compliance and
implenentation amendments to the rule
which we propesed on July 3, 2001 (66
FR 35126). These final amendments will
be published in tomorrow’s Federal
Rezister. The joint motion can be
viewed and downloaded from EPA's
Hazardous Waste Combustion Website:
http:/ fwww.epa goviepaoswer/
lerzwaste/combust/preamble.itm.

We believe that implementation of
today’s interim standards will be
heneticial to the regulated community,
the state implementing programs, and
the environment. Compliance with
these interim standards will result in
emissions reductions sooner than if the
hazardous waste combustion standards
were vacated. It also provides a more
orderly transition to final standards than
if the current rules were vacated
without replacement standards being in
place due to the operation of the so-
cilled hammer provisions of section
112(j)(2) and 112(g)(2) of the CAA.
These hammer provisions are discussed
in the next section.
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{I. Good Cause for Issuing the Rule

Section 553 of the Administrative
Procedure Act, 5 U.5.C. 553(b){B),
provides that, when an agency for good
cause finds that notice and public
procedure are impracticable,
unnecessary ar contrary to the public
interest, the agency may issue a rule
without providing notice and an
opportunity for public comment.’ EPA
so finds here.2

First, the regulated community and
environmental community have had
actual notice of the contents of this rule,
and opportunity to comment upon it,
due to the exhaustive negotiations
leading to filing of the joint motion on
Qctober 19, 2001, which metion recited
the projected contents of this Interim
Standards Rule, It is well-settled that
actual notice satisfies all obligations to
provide notice and apportunity for
comment as to those persons. Small
Refiner Lead Phase-Down Tusk Force v.
EPA, 705 F. 2d 506, 548 (D.C. Cir. 1983).

Second. with respect to entities that
were not part of this negotiating process.
EPA finds that there is good cause to
issue the rule without prior proposal in
order to avoid the consequences of not
having a standard in place. The
consequence of vacating the present rule
before EPA promulgates a replacement
rule is that the statutory “‘hammer”
provisions would operate with respect
to major sources, and that there would
be no CAA standards for area sources.?
Congruss required that EPA promulgate
national standards to control emissions
of hazardous air pollutants hy
designated dates. Congress alsn added
the hammer provisions to create a strong
incentive to assure that those standards
are adopted and go into force. Section

! Section 553 of the Admintstrative Procedure Act
does apply here. even though tssues of rulemaking
procedure under the Clean Air Act are normally
centrolled by CAA section 307(d). See CAA seclion
307(d)(1) final sentence. tndicating that the CAA
pravisions do uot apply to rules covered by section
533{L)(B) of the Administrative Procedure Act.

*EPA untes as well that certain of the provisions
adopted today (those dealing with the revised
standards and compliance provisions) are the
subject of prior nntice and opportumty for
comiment, so that uo gond cause tinding is required
fer such provisions. lu aduditian. tor all of the
provisious of the rule whicl: we are reprumlgating
in existing torn. uotice awd opportunity for
coimend is unnecessary singe these provisions
Lave already been the subject of exhaustive natice
and comment milemakiog.

"EPA’s interpretation that the hanoner provisions
appHy is based on the stafutory language and
evident Congressional purpose 10 crente a default
wechanism whenever there are no national Clean
Air Act section 112(d} standanls in place on or after
the hammer date. See also Stee! Mft's Assnv. EPA.
27 F. 3d 642, 647-48 (D.C. Cir. 1904) holding that
EPA reasouably construed anaiogous hawmer
provisious of the Resource Conservation and
Recuvery Act tu apply it a rule is issued but vacated
s as uob ta be in place on the kanuner date,

112(j)(2) of the Act thus provides that
“li]n the event that the Administrator
fails to promulgate a standard for a
category * * * of major sources by the
date established pursuant to subsection
(e}1} and (3) of this section,” prescribed
consequences occur. 42 U.5.C.
7412(j)}2). The first of these is that *“18
months after such date, the owner or
operator of any major source in such
category * * * shall submit a permit
application.” Id. Permit writers (either
federal or state) must then establish
emission limitations for each major
source which they “determinfe], on a
case-by-case busis. to be equivalent to
the limitatian that would apply to such
source if an emission standard had been
promulgated in a timely manner under
subsection (d}.” /d. 42 U.S.C. 7412(j)(5}.
These site-specific permit limitations
can be superseded by subsequently
promulgated national standards. Should
such a standard be promulgated, the
permitting autharity “‘shall revise such
permit upon the next renewal to reflect
the standard * * * providing such a
reasonable time to comply. but no
lnnger than 8 years after such standard
is promulgated or 8 years after the date
on which the source is first required to
comply with the [site-specitic emission
standard], whichever is earlier.” Id. -

§ 7412(j)(6). Thus there could be
considerable delay before snurces are
subject to a national CAA section 112(d)
standard onee a section 112(j}{5) permit
is issued.

There are significant adverse
cansequences of vacating the existing
rule and allowing the section 112(j)
hammer to operate:

A. Failure To Control Area Sources

The hammer requirement applies only
to major sources ot hazardous air
pollutants, We determined. pursuant to
CAA section 112(c)(3), however. that
regulation of all hazardous waste
combustor area sources (i.e., sources
below the major source threshold) is
necessary because of the threat of
potential adverse effects to human
health or the environment posed by
these sources, 64 FR at 32837-52838. If
this [nterim Standacds Rule is not
adupted now, before the mandate issues,
these area sources would not be subject
to any CAA standurds for hazardous air
pollutants until the compliance date for
the projected 2005 rule.

B. No National Standards for Major
Sources for a Long Period

If this Interim Standards Rule is not
issued now, majer hazardous waste
combustar sources would nat be subject
to national CAA MACT standards for a
prolonged period. Even if the case-by-

case permitting process goes smoothly,
permitting authorities have up to 18
months to issue such permits after a
complete application is filed, See 40
CFR 70.4(b)(6). The permitting authority
could then allow up to a 3-year
compliance date (42 U.5.C. 7412(j)(s)),
so that sources may not be subject to
emission standards until 2006. Yet these
sources were to have been subject to
national standards no later than
November 2003. CAA sections 112(e)(1)
and (i)(3).

C. Case-by-Case Permit Standards
Delaying Compliance With More
Stringent National Standards

Case-by-case permit limitations do not
have to be modified to reflect more
stringent subsequent national standards
until the permit i{s renewed or until 8
years from the date the national
standard is promulgated or 8 years from
the time the permit is issued, whichever
is earlier. CAA section 112(j)(6). A
seenario thus could result where major
sources receive case-by-case permits in
2004 before EPA issues a national rule,
and then might not have to comply with
a natiomal standacd until 2012. This
result is again far later than the expected
2003 date for compliance with national
section 112{d) standards.

D. Inconsistent Permit Standards

The case-hy-case permitting process,
with its hundreds of separate
determinations. necessarily raises the
prospect of potentially inconsistent
determinations. The general statutory
scheme. however, is that sources in a
categary or subcategory will be subject
to @ common standard. Such
inconsistency could also lessen the
degree of emission reduction Congress
contemplated in requiring that sources
be subject to national technology-based
standards developed pursuant to section

112(d).

E. Adverse Consequences to Regulated
Sources

The case-by-case permitting process
also poses adverse consequences for
regulated sources. The immediate
burden is to submit permit applications
to federal or state permit-writing
authorities. Some industry sources may
alsa fuce thu possibility that individual
permit limits could be so inconsistent
with later national standards that the
source will have to develop a new
strategy for achieving emission
reductions (with consequent loss of
investment in the equipment needed to
comply with the case-by-case permit),
and the prospect of continuing te
comply with Resource Conservation and
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Recovery Act (RCRA) permit conditions
for air emissions.

F. Administrative Burdens

The administrative burdens on EPA
and on States administering CAA permit
programs likewise will be significant if
a case-by-case permitting process is
triggered if this rule is not promulgated
by the mandate issuance date.
Processing many permit applications
from hazardous waste combustors, and
trying to develop standards equivalent
to maximum achievable control
technology on a case-by-case basis, can
only further complicate an already
exceedingly difficult permit-issuance
task.

EPA notes further that in the scarce
time between the Court issuing an order
staying its mandate and the present, we
have used best efforts to provide notice
of this projected Interim Standards Rule.
We posted the joint motion and
appendices on websites, and also
solicited comment on these documents
in the section 112(g) settlement notice
published in the Federal Register on
November 16, 2001. 66 FR 57715. We
have responded to all of the comments
received on that notice. However. it has
proved impossibie to provide further
notice and opportunity for comment
given the lack of time before issuance of
the mandate, and the need for EPA to
focus on development of the 2005 final
standards, which will implement MACT
for these sources.

Therefore, in light of the fact that
Congress intended for naticnal
standards to already be in place fur
hazardous waste combusters, and that a
case-by-case permitting regime for those
combustors could have adverse
consequences for regulated sources,
state und federal permitting authorities.
and for the environment, we believe that
there is good cause for this rule to issue
without additional notice and
vpportunity for comment. Small Refiner
Leud Phase-Down Task Force, 705 F.2d
at 545-46 {inviting EPA to issue an
interim standards rule to avoid a
regulatory gap and noting that there
probably exists “good cause” under 5
U.8.C. 553(b)(B) to issue the rule
without prior notice and opportunity for
comment). EPA also finds that good
cause exists under U,S5.C. 553(d}3) for
making this rule eftective less than 30
days after publication in the Federal
Register.

IIT. What Is Included in This Rule?

In this rulemaking, we are retaining
the existing Part 63. Subpart EEE,
regulations, except for the following
changes:

* We are revising certain emission
standards as follows: {a) The semi-
volatile metals standard for new
incinerators; (b) the semi-volatile metals
standard for existing cement kiins; (c)
the mercury standard for new cement
kilns; (d) the dioxin standard for new
and existing lightweight aggregate kilns;
(e) the mercury standard for new and
existing lightweight aggregate kilns; (f)
the hydrochloric acid/chlorine gas
standard for new and existing
lightweight aggregate kilns.

» We are providing an alternative
means for lightweight aggregate kilns
and cement kilns to comply with the
mercury standard to allow sources to
comply with a hazardous waste mercury
feedrate limit in lieu of comptying with
an emission standard. Sources electing
to comply with this option will be
required to notify the RCRA permitting
authority that they are complying with
this aption.

s We are revising the startup.
shutdown and malfunction {(“SSM™)
provisions te provide that emission
standards and operating requirements
set forth in the rule apply at all times
except during periods of startup,
shutdown and maltfunction. The revised
rule subiects hazardous waste
combustors to the same general MACT
SSM provisions that apply to most
sources, except that revised automatic
waste feed cutoff requirements continue
to upply during nost SSM events, and
sources must determine whether the
S5M plan should be revised if excessive
exceedances of operating requirements
when hazardous waste is in the system
oceur during these events, Such
exceedances will not constitute
vinlatinns of the operating requirements.
In addition. owners and operators of
hazardnus waste combustors must select
either RCRA option or a CAA option to
control emissions from startup,
shutdown, and malfunctions. Under the
RCRA options. operating conditions in
the RCRA permit will minimize
emissions during these events. Under
the CAA option, the SSM plan must be
proactive in minimizing emissions from
these events, and must be submitted to
the delegated CAA authority for review
and approval. Finally. we are revising
the emergency safety vent ("AESV")
opening provisions to provide that if
there s hazardous waste in the
combustion chamber, and there is an
ESV upening that is not a maltunction,
the source must document whether it
remains in compliance with applicable
standards, and ftle a report if there is
noncompliance.

In addition, we are making the
following regulatory revisions to
compensate for the possibility that

sources may be required to comply with
permanent replacement emission
standards (i.e., the final standards that
comply with the Court's opinion and
that must be promulgated by June 14,
2005) that are significantly different
than the Interim Standards in today’s
rulemaking. Such an outcome could
result in loss of capital investment. As
a result, we believe these provisions are
appropriate since they could lessen this
patentially negative financial impact.

* Amending the performance testing
requirements of 40 CFR 63.1207 to
allow previously collected data,
regardless of age, to serve as
documentation of compliance with the
interim emission standards provided
that these data meet quality assurance
requirements and are sufficient to
establish ogerating parameter limits;

» Amending the performance testing
provisions such that all subsequent
comprehensive performance tests (that
is, those after the initial comprehensive
performance test) for the interim
standards are automatically waived;
and,

» Amending the confirmatory
performance testing provisions to
eliminate the requirement to conduct
contfirmatory performance testing during
the periad that the interim standards are
in effect.

Part Two—What Revisions Are We
Making in This Rule?

[ What Are the Interim Standards?

[n today's rulemaking, we are
replacing the vacated emission
standards temporarily until final
stundards are promulgated by June 14,
2005.7 EPA notes that this Interim
Standards Rule does not respond to the
Cuourt's mandate regarding the need to
demonstrate that EPA's methodelogy
reasnnubly predicts the performance of
the averuge of the best performing
twelve percent of sources [or best-
pertorming source), EPA intends to
address those issues in a subsequent
rule, which will necessarily require a
longer time to develop, propose, and
finalize. However, some type of Interim
Standards Rule is needed now, for the
reasons explained in Part One, Section
1l above. These standards, to some
degree. represent negotiated interim
levels agreed to by the parties to the
Joint Motion (both industry and
environmental. as well as EPA). In
EPA’s view, these standards preserve
critical parts of the September 30, 1999

41u a final rule published on December &, 2001.
we extende for arte year the compliance date
requirement of § 63.1206(a) for the interim entission
standards until September 30, 2003, See 66 FR
G3313.
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rule unchanged, and achieve
approximately 93 percent of the
emissions reductions for existing
sources which the original rule would
have attained. Given the need to
expeditiously adopt an Interim
Standards Rule to avoid outright
vacature {with the attendant adverse
consequences described in the previous
section), and the fact that the Court
indicated that some of the industry
challenges had potential merit (so that
repromulgating all of the September
30,1999 rule was not a realistic
passibility), EPA believes that this rule
represents a reasonable interim

measure. The numerical values of most
existing emission standards are being
retained except for the changes outlined
above and discussed below, Given that
the emission standards will be vacated
when the Court issues an arder called a
mandate (expected on or after February
14, 2002), we are repromulgating the
emissions standards of §§63.1203
through 63.1205, not just those
standards that are being revised.

A. New and Existing Incinerators

The interim emission standards for
new and existing hazardous waste
incinerators are identical to the

standards promulgated on September
30, 1999, except that the semivolatile
metals standard for new incinerators is
revised to 120 ug/dscm. We are revising
§63.1203(b}{3) and repromulgating
§63.1203 accordingly,

We are also correcting two
typographic errors in §63.1203(c)(2). In
the second sentence of this paragraph,
we are replacing the word “tetro-" with
the word ““tetra-.”” We are also inserting
the word “to” before the ward
“calculate” in the third sentence of the
paragraph.

The interim emission standards are
summarized below,

INTERIM STANDARDS FOR EXISTING AND NEW INCINERATORS

Hazardous air poliutant or hazardous air poliut-

ant surrogate

Interim smission standard !

Existing sources

New sources

DIOXIMVIUTaN .ot e bt e

Mercury ..........

Particulate Mater ..o
Semivolatile Metals .......cceeeeiiiiiiiecceee s

Low Volalile Metals ..................
Hydrochloric Acid/Chlerine Gas
Hydrocarbons 24

Destruction and Removal Efficiency .......ec........

130 ngfdsem ...

240 pgidsermn ...
; 97 pgidsem _..
77 pprv .
10 ppmv (or 10

FO27, 99.9999% for each POHC designated.

0.20 ng TEQ?2 dsem; ar 0.40 ng TEQ/dscm and temperature at
inlet to the initial particutate matter control device <400° F.

Lyshs- o (0015gr]5cf)

0 ppmv carbon Monoxide) ....eeeevenn...

For existing and new sources, 99.99% for each principal or-
ganic hazardous constituent {(POHC) designated. Far scurces
burning hazardous wastes F020, FO21, FQ22, F023, F028, ar

0.20 ng TEQ/dscm.

45 ug/dscm.

34mg/dsem (0.015gr/dsct),

120 pg/dsem.

97 ug/dscm,

2% ppmv.

10 ppmv (or 100 ppmv car-
kon monoxide).

Same as for existing incin-
erators.

T All emission levels are corrected to-7 percent oxygen.
2Toxicity equivalent quotient, the international method of relating the toxicity of various dioxin/furan congeners to the toxicity of 2,3,7,8-TCDD.
IHourly rolling average. Hydrocarkons are reported as propane.
*Incinerators that elect to continuously comply with the carbon menoxide standard must demonstrate compliance with the hydracarbon stand-
ard of 10 ppmv during the comprehensive performance test.

B. New and Existing Cement Kilns

The interim emission standards for
new and existing hazardous waste
burning cement kilns are identical to the
standards promulgated on September
. 30, 1999, with two exceptions. The
semivolatile metals standard for existing
cement kilns and the mercury standard
for new cement kilons are revised to 330
ug/dscm and 120 pg/dscm, respectively.
In teday’s rule. we are revising
§$63.1204(a)(3) and (b}(2) and
repromulgating § 63.1204 accurdingly.

We are also correcting two
tvpographic errors in § 63.1204{c}(2). In
the second sentence of this paragraph,
we are replacing the word “tetro-"" with
the word “'tetra-.”" We are also inserting
the word “to” before the word
“calculate” in the third sentence of the
paragraph.

Finally, we are providing an
alternative means for new and existing
cement kilns to comply with the interim

* Maximnm theoretical emissious concentration
or MTEC is & et to cowpare tietals and chlorine

mercury standard. Undec this
alternative. new and existing cement
kilns are atlowed to comply with a
hazardous waste maximum theoretical
emtissions concentration ® of mercury of
120 pg/dscm. This new operating
requirement for mercury from cement
kilns is conceptually similar ta the
alternative mercury standard provisions
that we promulgated in the September
30, 1999 rule. See §63.1206(b}(10)
(alternative standard where source
demonstrates that it cannot meet
emission standard as a result of mercury
levels in raw material feedstocks). The
feedrate aperating requirement
alternative ensures that the hazardous
waste mercury contribution to
emissions—MACT control for cement
kilns as promulgated in the final rule—
will always be below the mercury
standard.

The alternative to the interim mercury
standard is based on the combined
hazardous waste feedstreams to the kiln

femirates across sources of different sizes. MTEC 18
clefined as the metals ot chlonine feedrate divided

nnd mav be expressed either as a
maximum theoretical emissions
cunicentration or as a restriction on
maximum hazardous waste mercury
mass feedrate and minimum gas flow
rate. Sources must account for each
hazardous waste fesdstream when
determining compliance with the
maximuin theoretical emissions
concentration limit. [n addition, sources
wre not required to monitor for mercury
in their raw material for compliance
purposes. Sources are also required to
notify the RCRA permitting authority
that they are electing to comply with
this option. See §63.1206(b)(15). The
RCRA permitting authority may
determine on a case-by-case basis under
§270.32(b)(2) that additional operating
requirements may be needed to ensure
protection of human health and the
environment.

The interim emission standards are
summarized below.

Ty the gas flow rate and is expressed in units of pg/
sean.
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INTERIM STANDARDS FOR EXISTING AND NEw CEMENT KILNS

Hazardous air pellutant or hazardous air pollut-
ant surrogate -

Interim emission standard*

Existing sources

New sources

Doxin and FUFEN . eeenens

IMETCURY ..o ccvsinsnir e rrnresms e secenisssins
Particutate Matter2 ...
Semivoiatile Metals
Low Volatile Metals ...
Hydrochloric Acid and Chierine Gas ...
Hydrocarbons: Kilns without By-pass *" ............

Hydrocarbons:  Kilns  with By-pass; Main
Stack.**
Hydrocarbons: Kilns with By-pass; By-pass

Duct and Stack. 46
Destruction and Removal Efficiency

0.20 ng TEQ/dscm; or 0.40 ng TEQ/dscm and
control of flue gas temperature not lo ex-
ceed 400°F at the inlet to the particulate
matter control device.

0.15 kg/Mg dry feed and 20% opacity

330 pg/dSCmM .o

56 pug/dsem .

20 ppmv (or 100 ppmv carbon monoxide) 3

No main stack standard .........cocvrnmrvereeserninens

10 ppmv (or 100 ppmv carbon monoxide)

0.20 ng TEQ/dscmy; or 0.40 ng TEQ/dscm and
contro! of flue gas temperature not to ex-
ceed 400°F at the iniet to the particulate
matter control device.

120 pg/dscm.

0.15 kg/Mg dry feed and 20% opacity.

180 pg/dsem.

54 pg/dscm.

B6 ppmv.

Greenfield kilns: 20 ppmv (or 10¢ ppmv car-
bon monoxide and 50 ppmv® hydro-
carbons).

All others:

20 ppmv {or 100 ppmv carbon monoxide} 2.

50 ppmv 5.

10 ppmv {or 100 ppmv carbon monoxida).

For existing and new sources, 89.99% for each principal erganic hazardous constituant
(POHC) designated. For sources burning hazardous wastes F020, F021, F022, F023, FO26, or

F027, 99.9999% for each POHC designated.

1 All emission levels are corrected to 7% O, dry basis. ) i )
2if there is an alkali by-pass stack assoeiated with the kiln or in-line kiln raw mili, the combined particulate matter emissions from the kiln or in-

line kiln raw mill and the alkali by-pass must be less than the particu
aCement kilns that elect to comply with the carbon monoxide stan

comprehensive performance lest.

late matter emissions standard.
dard must demonstrate compliance with the hydrocarbon standard during the

+Measurement made in the by-pass sampling system of any kiln (e.g., aikali by-pass of a preheater and/or precalciner kiln; midkiln sampling

system of a long kiln).

s Applicable anly to newly-constructed cement kilns at greenfield sites (see discussion in Part Four, Section Vi.D.9). The 50 ppmv standard is
a 30-day block average limit. Hydrocarbons are reported as propane.
6 Hourly ralling average. Hydrocarbons are reported as propane.

C. New and Existing Lightweight -
Aggregate Kilns

The interim emission standards for
new and existing hazardous waste
burning lightweight aggregate kilns are
identical to the standards promulgated
on September 30. 1999, with the
following exceptions. The dioxin and
furan standard for both new and
existing lightweight aggregate kilns is
revised to 0.20 ng TEQ/dscm or rapid
quench of the combustion gas
temperature at the exit of the (last)
combustion chamber {or exit of any
waste heat recovery system) tn 400°F or
lower. This interim emission standard
for dioxin and furans preserves the
intent of the standard promulgated on
September 30, 1999. That is, the

temperature limitation of 400°F ensures
that each lightweight aggregate kiln will
ho operating. at a minimum. consistent
with sound operational practices for
controlling dinxin and furan emissions.
Accordingly, we are revising
§%63.1205(a){1} and (h)(1). We are also
revising the mercury standard for new
and existing sources of §§63.1205{a)(2)
and (b)(2) to 120 ug/dscm, Finally, we
are revising the hyvdrochloric acid/
chlorine gas standard for new and
existing lightweight aggregate kilns to
600 ppmv. See revised §§63.1205(a){6)
and (b){6].

We are also correcting two
typographic errors in § 63.1205(¢)(2). In
the second sentence of this paragraph.,
we are replacing the word “tetro-" with

the word “tetra-” We are also inserting
the word *to™ before the word
“caleulate™ in the third sentence of the
patagraph.

Finally, we are providing the same
alternative maans for new and existing
lichtweight aggregate kilns to comply
with the interim mercury standard as
finulized in today’s rule for cement kilns
{discussed above). Under this
alternative, new and existing
lightweight agaregate kilns are allowed
to comply with a hazardous waste
maximum theoretical emissions
concentration of mercury of 120 ug/
dsem. See §63.1206(b)(15).

We are today repromulgating
§63.1205 with these changes, as
summarized below.

INTERIM STANDARDS FOR EXISTING AND NEW LIGHTWEIGHT AGGREGATE KILNS

Hazardous air pollutant or hazardous air pollut-
ant surrogate

Interim emission standard !

Existing sources

New sources

Diexin/Furan

Y LT TN YU PO PO PUPIVPTIOPTRRPPPPRI R
Particulate Matter .........ccovveniiees

Semivolatile Metals 2
Low Volatile Metals 3

Hydrochlaric Actd/Chlorine Gas
Hydrocarbons 24 i

0.20 ng TEQ/dscm; or rapid quench of the
flue gas at the exit of the kiln to less than
400°F.

120 pgidscm

57 mg/dscm {0.025 gr/idsch)

250 pg/dscm .iiinini

110 pg/dsem ..

BOO ppmv

20 ppmv {or 100 ppmv carbon manoxide)

0.20 ng TEQ/dscm; or rapid quench of the
flue gas at the exit of the kiln to less than
400°F.

120 pg/dscm.

57 mg/dsem (0.025 gr/dscf).

43 pg/dsem.

11Q pgidsecm.

600 ppmv.

20 ppmy {or 100 ppmv carbon monoxide).
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INTERIM STANDARDS FOR EXISTING AND NEW LIGHTWEIGHT AGGREGATE KILNS—Continued

Hazardous air pollutant or hazardous air poilut- Interim emission standard !

ant surrogate

Existing sources New sources

Destruction and Removal Efficiency For existing and new sources, 99.99% for each principal organic hazardous constituent
{POHC} designated. For sources buming hazardous wastes F020, F021, FO22, F023, FO26, or

F027, 99.8999% for each POHC designated.

' All emission levels are corrected to 7% O,, dry basis.
2Houry ralling average. Hydrocarbons are reported as propane.

3 Lightweight aggregate kilns that elect to continuously comply with the carbon monoxide standard must demonstrate compliance with the hy-
drocarbon standard of 20 ppmv during the comprehensive performance test,

{I. What Are the Revisions to the
Startup, Shutdown, and Mulfunction
Requirements?

The September 1999 final rule
requires compliance with the emission
standards and operating requirements at
all times that hazardous wasta is in the
combustion system (i.e., before the
hazardous waste residence time has
transpired}, including during startup.
shutdown. and malfunctions. See
§63.1206(b}1){i). This requirement was
intended to create an incentive to
minimize excesdances when burning
hazardous waste during startup,
shutdown. and malfunctions. For
example, to minimize the frequency and
severity of exceedances during
malfunctions, you could take variows
measures including providing for spare
parts and redundant svstems,

Inctustry stukeholders note that
requiring compliance with emission
standards and eperating requirements
during startup. shutdown, and
malfunctions is inconsistent with the
General Provisions of Subpart A, Part
63. that apply to MACT sources.®
Although requirements for particular
source categories can be more or less
stringent than the General Provisions
(which provisions serve as a detault).
stakeholders state that requiring
compliance with emission standards
and nperating requirements during
malfunctions is not appropriate. The
purpase of the startup. shutdown, and
malfunction plan required under
§63.1206(c){2). and by reference
§63.6{«)(3], is: (1) To ensure that the
combustor, including emission control
equipment. is operated and maintained
in a manner consistent with good air
pollution control practices for
minimizing emissions at least to the
levels required by the standards; (2) to
ensure that owners and operators are
prepared to correct malfunctions as
soon as practicable; and (3) to minimize
the reporting burden associated with

“niut Brief of Industry Petitioners, US Court of
Appeals for the District of Colwnbia Cireuit. No.
99-1437 et al. Cement Kiln Recyeling Colition, et
ol v. USEPA. Aug. 106. 200G. p. BD,

excess emissions. Stakeholders
conclude that it is inappropriate to
penalize a source for exceeding
emission standards and operating
requirements during malfunctions
because some exceedances are
unavoidable and they are already
required to take the corcective measures
prescribed in the startup, shutdown,
and malfunction plan to minimize
emissions.

In response to stukeholder concerns,
today's rule: (1) Exempts you from the
Subpart EEE vmission standards and
apurating requirements during startup.
shutdewn, and malfunctions; (2)
continues to subject sources to RCRA
requirernents during malfunctions.
utless they comply with alternative
MACT requirements including
expanding the startup, shutdown, and
witlfunction plan to minimize the
frequeny and severity of malfunctions,
and submit the plan to the delegated
CAA authority for review and approval;
{3} continues to subject snurces that
burn hazardous wuste during startup
and shutdown to RCRA requirements
for startup and shutdown, unless thev
comply with alternative MACT
requirements, and requires them to
include waste feed restrictions and
operating conditions and limits in the
startup, shutdown. and mulfunction
plan; (4) requires sources to include in
the startup. shutdown, and maltunction
plan a requirement to comply with the
automatic hazardous waste feed cutotf
svstem during startup, shutdown, and
malfunctions; and (5) makes conforming
revisions to the emergency safety vent
opening requirements.

A, What Are the Revised Requirements
tor Maltunctions?

We agree with stakeholders that the
startup, shutdown. and malfunction
plan should minimize emissions during
maltunctions and are revising the rule to
contorm with the General Pravisions.
The revised rule exempts you from the
MACT emission standards and
aperating requirenients during startup,
shutdown. and malfunctions, even if
hazardous waste is in the combustion

system during such events. See revised
§63.1208(b}(1){1).

We are concerned, however, that even
though following the corrective
measures in response to malfunctions
that you prescribe in the startup,
shutdown, and malfunction plan should
minimize ermissions during these
events, the plan may not minimize the
frequency and severity” of exceedances,
and thus may not minimize emissions
from these events. In other words, the
startup. shutdown, and malfunction
plan is largely reactive to malfunctions
rather than proactive. Thus, we are
concerned that our RCRA mandate to
ensure protection of human health and
the environment may not be achieved
withaut additional controls. In fact,
existityy RCRA regulations require
vompliance with emission standards
and operating requirements at all times
that hazardous waste is in the
combustion chamber (see § 264.345({a)
fur incinerators and § 266.102(e)(1) for
cement and lightweight aggregate kilns),
and EPA has tound that this provision
is necessary to protect human health
und the envirenment.® Thus, any
replacement to the existing standards
must {at a minimum) provide an
equivalent degree of pratection to satisfy
RCRA requirements. Accordingly.
today’s rule gives you the option of
cuomplying with RCRA requirements or
CAA requirements that achieve the
equivalent objective of minimizing
emissions during malfunctions.

We cliscuss below how these options
work for various RCRA permitting
situations.

1. Facilities With Existing RCRA
Permits

When a source with a RCRA permit
tor the combustion unit documents

? The duratinn and magnitude of excess emissions
frowm a particular tvpe of malfunction cau be
miniwized by pruactive as well as reactive
neitsUIes.

* Specific hazardous wastes ander specific
couditions may be exenipt from the emission
standards and operating requirements, howevaer,
Sew § 264.340(c) fur incinerators, and §§ 266.108
e 266,109 for cement and lightweight aggregate
kilns.
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compliance with the MACT standards
and requests that duplicative permit
conditions be removed from the permit,
the source must comply with one of the
foliowing options to minimize
emissions during malfunctions: (1) The
requirements of § 264.345(a) for
incinerators and § 266.102(e){1) for
cement and lightweight aggregate kilns;
or (2) revised RCRA permit conditions
that minimize emissions from
maltunctions; or (3) the procedures you
prescribe in a startup, shutdown, and
malfunction plan that is expanded to be
proactive as well as reactive to
minimize emissions from
malfunctions,” and that is subject to
review and approval by the delegated
CAA authority. See new § 270.235(a)(1).
We have also made conforming
revisions to §§ 264.340(b)(1),
265.240(b)(1), 266.100{b)(2)(i).
270.19(e). 270.22 (introductory text),
270.62 (introductory text]. and 270.66
{introductory text] to require
compliance with §§ 264.345(a) and
266.102(e)(1) only during malfunctions
and only if you elect the option that
requires compliance with those
provisions (i.e.. §270.235[a)1)(i}).
Similarly. the rule requires sources
that are being reissued a RCRA permit
fT the combustion unit (and that have
doncumented compliance with the
MACT standards) to comply with
options that parallel those discussed
above to minimize emissions during
malfunctions. See new §§ 270.235(a)(2).
a. How Daes the RCRA Option Waork
teo Minimize Emissions during
Malfunctions? Under the RCRA option
to minimize emissions during
malfunctions. a source with a RCRA
permit {and that has documented
compliance with the MACT standards)
and that is requesting that duplicative
RCRA permit conditions be removed
from the permit must either: {1} Remain
subject to the RCRA permit conditions
implementing § 264.345(a) for
incinerators and § 266.102(e)(1) for
cement and lightweight aggregate kilns
during maltunctions '© while hazardous
waste is in the combustion chamber; or
(2) request that the current RCRA permit
conditions be revised to provide
alternative means of ensuring that
emissions from malfunctions are
minimized.!! 1Z See new
§§ 270.235(a)(1)(1) and (a)(1)(i1).

—_—— e

wFhat is. tlie plan must identify actions youe are
taking 1o minintize the frequency andl severity of
walfunctinns as well as the corrective measures you
will take during a mallunctiow.

e Whien using tie term “malfunction”” with
respect to RCRA requiramenls, we men the
definition of maltuncting provided by §G3.2.

11 Pluasy unte a change to the design or operal ion
of the contmstor that coulil increase emissions of

The rule allows you to revise the
current RCRA permit conditions to
control emissions during matfunctions
because, for example, you may want to
request to comply with a subset of your
existing permit conditions, or you may
want to request to comply with a limit
an the number of exceedances during
malfunctions when hazardous waste is
in the combustion chamber in lieu of
complying with all of the RCRA
emission standards and associated
operating limits during malfunctions.

Under this option when you request
to revise your RCRA permit conditions,
the permit writer will consider
information including whether your
startup, shutdown, and malfunction
plan is both proactive and reactive, and
the source’s design and operating
history. Because the permit writer’s
decisian to revise your permit
conditions addressing emissions from
malfunctions is based, in part, on
review of the startup, shutdown, and
malfunction plan and the design of the
source, the rufe also requires that you
notify the delegated RCRA authority in
writing within 5 days of making a
change to the plan or design of the
source that may significantly increase
smissions of toxic compounds ¥ from
walfunctions. In addition, you must
recommend revisions to permit
conditivns necessary as a result of the
change to minimize emissions of toxic
compounds from malfunctions. The
delugated RCRA authority may revise
the permit conditions as & result of these
changes to ensure that emissions of
toxic compounds are minimized trom
malfunctions upon permit renewal. or it
warranted. by moditying the permit
under §% 270.41{a) or 270042,

A source that is being reissued 2
permit for the combustor (and that has
documented compliance with the
MACT standards) must address RCRA
permit conditions to control emissions
during maltunctions under any of three

[P —

tuxic compantuds from burning hazardons waste
during malfunctions vust le approved threugh a
rernit modification under §% 270,41} or 27042
Uncler the prermit madification, RCRA permuit
obticials will determine whether the permil
conditions relevant to controiling wmissions from
alfunetion must be revised.

12 When retatning or revising RCRA permit
conditious to control emissions during
malueetivns. the delegatedd RCRA authorty will
ensure that the permit contains only those
conditions relevant to controlling ewissions during
malfactions, For sxample. under the optiow where
RCRA pernit conditions are revisedl, the pernit
ceulil eetain a subset of the RCRA emission
stamdards and operating limits necessary ta comply
with §§ 264.345(a) aud 266102 (e} 1) duriug
malfwietions. But. penmit officials could also
cnmster whether tie RCRA monitoriug.
recordkeeping and repnrting regquirements shonld
I teeviseed o e tore consistent with the MACT
redquirenients.

options that parallel those discussed
above for a permitted source that is
requesting that duplicative RCRA
permit conditions be removed from the
permit. See new §270.235(a)(2}). Under
“RCRA Option A,” the delegated RCRA
authority will include in the {reissued)
permit conditions that ensure
compliance with § 264.345(a) for
incinerators and § 266.102(e)(1) for
cement and lightweight aggregate kilns
during malfunctions. See
§270.235(a)(2)(i). Under “RCRA Option
B.” the delegated RCRA authority will
include in the permit conditions that
ensure emissions of toxic compeounds
are minimized from malfunctions.
These permit conditions could bea
subset of the permit conditions that
would be required to comply with

§4 264.345(a) ot 266.102 [e)(1). Because
permit officials will consider
information including the startup,
shutdown. and malfunction plan, you
must notify the delegated RCRA
authority of changes to the plan that
may signiticantly increase emissions of
taxic compounds from malfunctions.
The notification procedures and
consideration of permit revisions as a
result of changes to the plan are
identical to those discussed above. See
§ 270.235(a}{2){ii).

b. How Does the CAA Option Work to
Minimize Emissions during
Malfunctions? Under the CAA option,
you must develop a proactive startup,
shutdown, and malfunction plan and
submit the plan to the delegated CAA
authority tor review and approval.
Beuause the plan is both proactive and
ceactive, it is equivalent to the incentive
provided by the RCRA options
discussed above (i.e., exceedances of
RCRA emission standards ar associated
operating limits while hazardous waste
is in the combustion chamber is &
violation) to minimize emissions of
hazardous air pollutants from
malfunctinns when hazardous waste is
in the combustion chamber.!*
Accordingly. for a source with a RCRA
permit (and that has documented
compliance with the MACT standards)
that selects this option to address
emissions during malfunctions, the
delegated RCRA authority will remove
relevant permit conditions addressing
malfunctions when the source requests
that duplicative RCRA permit
conditions be removed from the permit.
See § 270.235(a){1)(iii). Similarly, for a
source that is in a permit reissuance

—_—

14 Please note RCRA permit writers also generally
reguLice pwoers an} uperators to take proactive
measures to winimize emissions fromt malfunctions.
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proceeding (and that has documented
compliance with the MACT standards)
and that selects this option to address
emissions during malfunctions, the
delegated RCRA authority will omit
from the permit conditions addressing
malfunctions upon permit reissuance.
See § 270.235(a)(2)(iii).

To implement this option, you
include in the startup, shutdown, and
malfunction plan a description of
potential causes of malfunctions and
actions you are taking to minimize the
frequency and severity of malfunctions.
See revised § 63.1206(c)(2)(ii). You may
develop a fault tree analysis, for
example, to identify malfunctions and
develop measures to minimize the
frequency and severity of those
malfunctions. Examples of measures
would be providing spare parts and
redundant systems.

In addition, you must submit the
startup, shutdown. and malfunction
plan to the delegated CAA autharity for
review and approval to ensure that it is
complete and bath proactive and
reactive to minimize emissions of
hazardous air pollutants from
malfunctions. The delegated CAA
authority also will ensure that the
potential malfunctions identified in the
plan are bona fide malfunctions.
Maltunctions are events that are a
sudden, infrequent. and not reasonably
preventable failure of air pollution
control equipment, process squipment.
or 4 progess to operate in a normal or
usual manner. Failures that are caused,
in part, by poor maintenance or careless
or improper operation (including
improper or inadequate characterization
of feedstreams] are not malfunctions. t5
Sew definition of malfunction in §63.2.

The procedures for appraving the
startup, shutdown, and malfunction
plan provide you the opportunity to
revise the plan if the delegated CAA
authority intends to disapprove the
ptan. The delegated CAA authority will
notity you of approval or intention to
deny approval within 90 calendar days
after receipt of the approval request, and
within 60 calendar days after receipt of
any supplemental {nfermation that you
submit. Before disapproving the plan,
the delegated CAA authority will notify
you of the intenticn to disapprove the
plan together with the basis for
intending to disapprove the plan and
notice of opportunity for you tn present

'% Operations during a failure that are not
malfunctions are subject to the applicalile emission
stawdartls and operating equirements of Subpart
EEE. See §63.120G{L)(1)(i). Thus. an excesdance of
ar applicable emission standard or operating it
s 4 result of a failuze that is not 4 maltfunction is
a violation ircespective of whether hazardous waste
is i the combustion cliamber.

additional information before final
action on disapproval of the plan.

Further, if you change the plan in a
manner that may significantly increase
emissions of hazardous air pollutants
from malfunctions, you must request
approval from the delegated CAA
authority within 5 days after making the
change, under the sanie procedures
described above for initial approval of
the plan.

2. Interim Status Facilities

Sources operating under the interim
status standards of Part 265, Subpart O,
or § 266.103 must comply with either of
the following options to minimize
emissions during malfunctions after
they document compliance with the
MACT standards by conducting a
comprehensive performance test and
submitting a Notification of
Compliance: (1) A RCRA option where
the source continues to comply with the
interim status emission standards and
nperating requirements relevant to
contral of emissions from malfunctions
and where those standards and
requirements apply only during
malfunctions; or (2) a CAA option
where the owner or operator is exempt
from the interim status standards
relevant to contral of emissions of toxic
compounds during maltunctions upan
submittal of written notification and
documentation to the delegated RCRA
authority that the startup, shutdown,
and malfunction plan has been
approved by the Administrator, See new
§270.235[b}(1). These options parallel
the uptiuns discussed ahove and work
iy discussed above,

When a ssurce operating under the
interim status standards of Part 265,
Subpart Q. or § 266.103 (and that has
documented compliance with the
MACT standards) submits a RCRA
permit application, the source must
vomply with one of the three options
provided for suurces that are being
reissued a RCRA permit. as discussed
abuve. See new § 270.235(b}2). These
situations are analugous because the
source is being issued a new permit in
both cases.

B. Why Daes the Revised Rule Require
You To Include the Automatic Waste
Feed Cutoff Requirements in the
Startup. Shutdown, and Malfunction
Plan?

We are revising the rule to require
compliance with the automatic waste
teed cutoff requirements during
malfunctions. You must include the
dutmmnatic waste feed cutoff
requirements in the startup, shutdown,
and maltunction plan by reference. This
requirement applies irrespective of

whether you choose the RCRA or CAA
approach under § 270.235 to minimize
emissions from malfunctions, as
discussed abova.

We conclude that compliance with
the automatic waste feed cutoff
requirements is necessary to comply
with § 63.6(e)(3)(i)(A) which requires
you to operate in a manner consistent
with good air pollution control practices
for minimizing emissions at least to the
levels required by all relevant standards,
Good operating practices during a
malfunction includes cutting off the
hazardous waste feed.

An exceedance of a Subpart EEE
emission standard or operating
requirement during a malfunction
identified in your startup, shutdown,
and malfunction plan would not be a
violation, however, provided that you
followed the corrective measures
prescribed in a plan that meets the
requirements of § 63.6(e](3).

In addition. today’s rule requires you
to reevaluate your startup, shutdown,
and malfunction plan if you experience
10 exceedances of a Subpart EEE
emission standard or operating
parameter limit during malfunctions in
a 60-day block period while hazardous
waste remains in the combustion
chamber {i.e., when the hazardous waste
residence time has not transpired). You
must complete, within 45 days of the
10th excesdance. an investigation of the
cause of vach excesdance and
evaduation uf approsches to minimize
the frequency. duration, and severity of
vach excerdunce. and revise the startup,
shutdown. and malfunction plan as
warratited by the evaluation. Finally,
vou must record the results of the
investigation and evaluation in the
vperating record and include a summary
of the findings, and any changes to the
startup. shutdown, and malfunction
plan, in the excess emissions report
required under § 63.10(e)(3).

. What Are the Revised Requirements
for Burning Hazardous Waste During
Startup and Shutdown?

As discussed above, the revised rule
exempts you from the MACT emission
standards and operating requirements
during startup, shutdown and
malfunctions. See revised
§63.1206(b}{1)(i}. We are concerned,
however, that burning hazardous waste
during startup and shutdown can be
probtematic. During startup and
shutdown, a combustor is not operating
under steady-state conditions. For
example, the combustion chamber
temperature fluctuates during startup
and shutdown and at times will be
lower than required to achieve good
conmtbustion and minimize emissions of
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organic hazardous pollutants. Because
hazardous waste combustors can burn
fuels that are not hazardous wastes (e.g.,
fossil fuel) during startup and
shutdown, it generally is not
appropriate to burn hazardous waste at
these times. Accordingly, RCRA
regulations require compliance with the
RCRA emission standards and operating
limits during startup and shutdown
{which,asa practical matter, prohibits
burning hazardous waste at these times),
except for only one or two narrow
exemptions. See § 264.345(c) for
incinerators and § 266.102(e){2)(iii) for
cement and lightweight aggregate kilns.

By exempting you from the MACT
emission standards and operating
requirements during startup and
shutdown {and malfunctions), today’s
revised rule allows you to continue
burning those specific hazardous wastes
that are currently allowed under RCRA
to be burned during startup and
shutdown. This is reasonable because
there may be situations where burning
hazarduus wastes containing low tevels
of toxic compounds during startup and
shutdown may result in equivalent or
lowoer emissions of hazardous air
pollutants than burning fossil fuels. For
sxample, hazardous spent solvents may
combust more completely during
startup and shutdown than coal or No.
& fuel oi! which is the alternative tuel
for many combustors. In these
situations, vou may be able to burn
hazardous waste during startup and
shutdown while meeting the
requirements of § 63.6{e)(3)(i}A) (which
requires you to operate at ali times ina
manner consistent with goud air
pollution control practicss for
minimizing emissions at least to levels
required by all relevant standards).

Given that today's rule exempts you
trom the MACT emission standards and
nperating requirements during startup
and shutdown, the rule provides the
folivwing alternative requirements tor
sources that burn hazardoeus waste
during startup and shutdown. When a
source with a RCRA permit for the
combustion unit documents caompliance
with the MACT standards and requests
that duplicative permit conditions be
removed from the permit, the source
must comply with one of the following
nptions to minimize emissions during
startup and shutdown: {1) the
requirements of § 264.345(c) for
incinerators and § 266.102(e)(2)(iii) for
cement and lightweight aggregate kilns
restricting the types of hazardous waste
that can be burned during startup and
shutdown; or (2) revised RCRA permit
conditions that meet the objective of
those provisions (i.e.. to minimize
emissions during startup and

shutdown); or {3) the waste feed
restrictions (e.g., type and quantity) and
other operating conditions and limits
that you include in the startup,
shutdown, and malfunction plan, which
is subject to review and approval by the
delegated CAA authority. See new
§270.235(a)(1).2% We have made
conforming revisions to

§§ 264.340(b){1), 265.340(b){1).
266.100(b)(2)(1), 270.19(e}, 270.22
(introductory text). 270.62 {introductory
text), and 270.66 (introductory text] to
require compliance with §§ 265.345(c)
and 266.102{e)(1) only during startup
and shutdown and only if you elect the
option that requires compliance with
those provisions (i.e.. § 270.235{a)(1){i}).

Thus, similar to the requirements for
malfunctions, today’s rule gives you the
nption of using either a RCRA or CAA
approach to ensure that you minimize
emissions from startup and shutdown.
These aptions work as discussed above
fur malfunctions, You may retain or
revise your RCRA purmit requirements
that control emissions daring stactup
and shutdown, or. under the CAA
option, vou may requust that the RCRA
permit requirements be deleted.

The rule alsu requires you to comply
with the sutomatic waste feed cutoff
system to minimize emissions during
startup and shutdown. See
§63.1206(c)(2){v)(B). You must interlock
operating limits you establish to
minimize emissions during startup and
shutdown with the automatic waste teed
cutodt systemt. To implement this
requirement, vou must include the
wiste fued restrictions {e.g.. tvpe and
quantity) and other vperatiog conditions
and limits that are necessary to
minimize emissions while freding waste
during startup and shutdown. See
§63.1206(c){2)(v)(B)(1}

Finally, the rule allows sourtes in
other RCRA permitting situations to
comply with RCRA options or a CAA
uption to minimize gmissions during
startup and shutdown after they
document compliance with the MACT
standards. These situations are: (1)
Permit reissuance; (2) complving with
MACT while operating under RCRA
interim status: and [3) interim status
sources submitting a RCRA permit
application. The RCRA and CAA

—_—

W Please note §63.1206(c) 2)(v)(B) reguires
stntrces Mt feed hazanlous waste daring startub of
shutdiwi 1o ftclude waste teed restrictions and
uther appropiriate nperating couditions and limits in
the startup, shutdown, at nalfunction plan
irrespretive nf which optiou the source sulects to
\inimize entissions during those sveuls. Under the
RCRA ophians fur coutrolling emissivns curiny
startup and shutrdown. Rowever. voll are not
rerquired to submit the startup. shuttdown, awd
malfunction plin to the delegited CAA anthwrity
for review aud approval.

options for these situations are identical
to those discussed above to control
emissions during malfunctions.

D. What Are the Conforming Revisions
to the Emergency Safety Vent Opening
Requirements?

Emergency safety vents are designed
to allow combustion gases to bypass the
emission control system during
smergencies to preclude catastrophic
consequences such as explosions or
fires in the emissinn control equipment,
We are revising the emergency safety
vent opening requirements under
§63.1206(c)(4) to conform to the
revisions to the startup. shutdown, and
malfunction plan requirements. Under
today's revision, the MACT emission
standards and operating requirements
do not apply to openings that ocour as
a result of a malfunction. See revised
§ 62.1206(b)(1)(i).

In addition. we are revising the rule
to no tonger presume that an emergency
safety vent opening under operations
other than a malfunction defined in the
startup, shutdown, and malfunction
ptan (i.e.. when the emission standards
and operating requirements continue to
apply) is evidence of failure to comply
with an emission standard. See revised
£ 63.1206{c}H4)(i). For example, if
feedrates of metals and chlorine were
well below their limits when the safety
vent opened under operations other
than a matfunction. the metals and
chlorine emission standards may not be
pxceeded, Rather, the revised rule
places the burden on you to document
in the operating record whether you
romain in compliance with the emission
standards when the emergency safety
vent opens. [n addition, as required by
the current rule, vou must submit to the
delegated CAA authority a written
report within 5 days of an ESV opening
that results in failure to meet the
emission standard documenting the
pesult of the investigation of the cause
of the npening and corrective measures
takern. See §§ 62.1206(c)(4)(iii) and (iv).

[ What Changes Are We Making to the
Performance Testing Requirements for
the tecim Standards Rule?

We are amending three performance
test provisions in today’s rule. First, we
are revising the “data in leu of the
initial comprehensive performance test”
provision to allow you to submit test
data irrespective of when the test was
conducted. Second, we are amending
the comprehensive performance testing
frequency provisions such that you will
anly be required to conduct one
comprehensive performance test for the
interim standards. Third, we are not
requiring you to conduct dioxin/furan
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confirmatory tests for the interim
standards. See ravised §63.1207(c} and
(d).

A. Why Are We Revising the Data in
Lieu Provisions?

The September 1999 final rule allows
you to request that previous emissions
test data serve as documentation of
conformance with the emission
standards provided that the previous
testing was initiated after March 30,
1998 and provided the data is sufficient
to establish appropriate operating
parameter limits. This date was
subsequently changed to March 30,
1999 as a result of extending the
compliance date one year. Ses 66 FR
63313. Today we are amending this
requirement to allow you to submit test
data even though the testing was
initiated prior to March 30, 1999, i.e.,
prior to four years and eight months
before the compliance date.

Stakeholders indicated that some
sources have emissions data that were
collected before March 30, 1999 that
could be used to demonstrate
compliance with the MACT standards
and establish appropriate operating
limits. Stakehulders reason that the age
restriction on data-in-lieu emissions
tests should be waived for the initial test
in urder to counter the additional costs
associated with having to comply with
two potentially different sets of
entission standards at different times,
We agree, noting that these sources were
in compliance with the MACT
stundards well before the compliance
date. However, we emphasize that,
consistent with the existing
requirements, these data must: {1} meet
the appropriate quality assurance
ohjectives; {2) originate from testing
conditions that satisfy the operating
condition requirements ot
§63.1207(g)(1); and (3) be sufficient to
establish all appropriate operating
parameter limits required pursaant to
§63.1209.

B. Why Ave We Waiving Periodic
Comprehensive Porformance Testing
Under the Interim Standards?

The September 1999 final rule
requires you to begin subsequent
comprehensive testing no later than 61
months after the date of commencing
the initial comprehensive performance
test. Today we are waiving the
requirement to conduct perindic
comprehensive performance testing for
the interim standards. You are required
to conduct only nne comprehensive
performance test for the duration of the
interim standards. See new
§63.1207(d}4)().

Pursuant to the settlement agreement
with the Sierra Club (see 66 FR 57715,
November 16, 2001), EPA must
promulgate permanent standards that
replace today’s interim standards no
later than June 14, 2005. Following this
schedule. your new compliance date for
the replacement standards could be
approximately June of 2008, in which
case you would have to eonduct your
test to demonstrate compliance with
these replacement standards no later
than june of 2009.17 This would roughly
coincide with the deadline for
tonducting your second comprehensive
performance test under today's interim
stundards, absent today’s revision.

We conclude that a second interim
standards comprehensive test would not
be needed given that, by that time, the
interim standards will have already
been replaced with the permanent
replacement standards. [t would not be
appropriate to require you to prepare
(#.g.. submit a performance test plan a
vear in advance of the scheduled test
date) to conduct a second caompliance
test under today's interim standards that
no lunger apply white also requiring
you to prepare to conduct the initial
compliance test fur the replacement
stindards shortly thereafter, We
conrlude this amendment is necessary
to assure o smnoth transition between
the interim standurds and the
permunent replacement standards.

C. Why Are We Waiving the Dioxin/
Furan Confirmatory Test Under the
Interim Stundards?

Thei: September 1999 tinal rule
requires vou te begin vour initial
diaxin/furan confirmatory test no later
thun 31 menths after the date of
commencing your initial comprehensive
performance test. Today we are waiving
the dioxin/furan confirmatory
performance testing requirement under
the interim standards. See new
§63.1207(cd)(4}(ii}. You are not required
ta conduct a confiematory compliance
test whils the interim standards are in
eifect.

Absent this umendment. you would
huve to commence your first
confirmatory compliance test under the
interim standards no later than October
of 2006. As discussed above, we project
that the compliance date for the
stundards that will replace today's
interim standards could be abnut June of
2008. Some sources may be in process
of upgrading their facility in October of
2006 to comply with the permanent

Y7 This asswines sources will be allowed te
couduct the comprebetsive performance test not
later 1han one vear atter the complianee date tor the
premanent replacement stielards.

replacement standards. We conclude
that it would be problematic to require
sources to simultaneously upgrade their
facility and conduct a diexin/furan
contirmatory compliance test under the
interim standards. Thus, to conclude
that exempting sources from the
confirmatory compliance test
requirements while the interim
standards are in effect is reasonable and
appropriate.

IV. Why Are We Deleting the Minimum
Power Requirement for lonizing Wet
Serubbers?

Toduy’'s rule deletes the limit on
minimum total power to an {onizing wet
scrubber. See § 63.1209(m){1}(i}{D).
Until we promulgate compliance
assurance procedures for ionizing wet
scrubbers, sources and permitting
officials should use the alternative
maonitoring provisions of § 63.1209(g) to
identify appropriate controls on a site-
spucific basis.

On May 14, 2001, we issued a final
rule implementing, among other things,
a court order to vacate operating
parameter limits for electrostatic
precipitators and baghouses, 66 FR at
24272. The Agency voluntarily
requested that the Court vacate the
operating parameter limits at
5§ 63.1209(m)(1)(ii) and (m)(1)iii)
because the Agency inadvertently did
not provide opportunity for public
cumment on revisions to the proposed
uperating parameter limits.

One of the vacated operating
parameter limits was a limit on
minimum secondary power to each field
of an electrostatic precipitator. We had
propused a minimum limit on enly total
secondary power to the precipitator in
Muy 1996, But. we determined after
review of comments and further
investigution that a limit on minimum
tetal power will not ensure that
callection efficiency of a multistage
electrostatic precipitator is maintained.
Rather, we concluded that a limit on
minimum secondary power to each field
of the precipitator is needed.
Gonsequently, we declined to replace
the vacated minimum limit on power to
euch field of the precipitator with a
limit on total power to the precipitatar,
as vriginally proposed. Subsequently, in
July 2001, we proposed to reinstate the
limit on minimum secondary power to
each field of the precipitator, but also
discussed nther compliance assurance
alternatives that may provide equivalent
or better compliance assurance, and
requested comment on those
alternatives. 66 FR at 35143-35144.

in the July 3, 2001 proposal regarding
complianue assurance approaches for
electrnstatic precipitators, we
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inadvertently neglected to propose to
delete the minimum total power
gperating parameter limit for ionizing
waet scrubbers at § 63.1209{m)(1)(i)(D)
and propose those same compliance
assurance alternatives for ionizing wet
scrubbers. An ionizing wet scrubber is
essentially an electrostatic precipitator
integrated with a packed bed scrubber
where particulate matter is collected on
both the plates of the precipitator and
the bed packing material,

Today's final rule simply deletes the
requirement to establish an eperating
limit on minimum total power to an
ionizing wet scrubber at
§63.1209(m){1}1)(D). We are not
replacing the total power limit with a
limit on minimum power to each field
of the ionizing wet scrubber, as we
proposed on July 3, 2001 for
electrostatic precipitators, because we
need additional time to review and
evaluate comments received on the
cnmpliance assurance alternatives we
discussed in that proposal, Until we
promulgate compliance assurance
requirements for innizing wet serubbers
and electrostatic precipitators. sources
and regulatory officials should use the
alternative monitoring provisions under
§63.1209(g) to establish appropriate
compliance requirements on a site-
specific basis,

V. What Are the Maonitoring
Requirements for Curbon Brds?

We are deleting the requirement to
astabiish o limit an the usetul life of a
carbon bed or bed segmoent and
associated requirements to verity
compliance with the dinxin/turan (and
mercury) emission standard prior to the
and of the life of the bed. See (deleted)
§63.1209(k}7}1). [n lieu of that
requirement. the revised rule requires
you to monitor pertormance of the bed
according to manufacturer's
specifications to ensure that the bed has
not reached the end of its usetul life.

The existing rule allowed you to use
the manufacturer’s specification to
establish the limit on carbon bed age
rather than the actual age of the bed
during the performance test when
demonstrating compliance with the
diuxin/furan (and mercury) emission
standard during the initial
comprehensive performance test. It vou
used the manufacturer’s specitication
for bed age. you were required to
recommend in the initial
comprehensive performance test plan a
schedule for subsequent dioxin/furan
emissions testing to demonstrate that
the initial limit on maximum bed age
snsures compliance with the dioxin/
furan (and mercury) emission standard.

In response to stakeholders’ concerns
with the existing rule, we proposed
amendments to these provisions to
clarify our intent regarding confirmatory
testing to verify compliance with the
dioxin/furan emission standard prior to
the end of the bed’s life, See 66 FR at
35141-35142 (July 3, 2001).

Several commenters state that the
proposed requirement to perform
conltirmatory testing to verify that the
source is in compliance with emission
standards at the manufacturer’s
recommended bed age may be
burdensome and unnecessary.
Emissions testing to confirm bed age
may either require testing in addition to
perindic comprehensive performance
testing and diexin/furan confirmatory
testing or that a source replace the bed
un the anniversary of the
comprehensive performance test or the
dioxin/furan confirmatory test, even
though the manufacturer may
recommend a longer bed life,

In uddition, one commenter is
concerned that infrequent (e.g., once
every several years) emissions testing to
confirm compliance with the dioxin/
furan and mercury emissions standards
duoes not ensure the carbon bed is
operated and maintained “in 4 manner
consistent with good air pollution
contrn] practices for minimizing
emissions at least to the levels required
by all relevant standards.” us required
hy §63.6{c)(3)(i)NA). The commenter
recommends use of manufacturer's
specifications and recommendations for
perindic. frequent menitoring to ensure
the hed is performing as designed.

We agree with commenters und are
deleting the requirement ta establish a
limit on maximum bhed life and the
associated requirement to conduet
emissions testing to confirm compliance
with the dioxin/furan and mercury
standards, ! fnstead, we are substituting
the following requirements consistent
with the comments we received. You
must: (1) Manitor performance of the
carbon bed consistent with
manutacturer's specifications to ensure
the carbon bed {or bad segment for beds
with multiple segments) has not reached
the ead of its useful life to minimize
dioxin/furan and mercury emissions at
least to the levels required by the

_
1 Nnte that this amendwent does not alter the
requirenient to demonstrate compliance with all
watission standards every five vears (e
comprelensive prriormance testingl. amd the
requirement to coufient compliance with the
liaxin/furan emission standard midway between
comprehensive performance tests {ie. coubinmatory
pettormance testing), The anendiment simply
detetes the petentially additioual dioxin/furan [and
merenry) emission test prios 4 the end of the
pwanutacturer's secontimended lite of the carbou Lerl
1o verify compliance with those einission standards.

emission standards; (2) document the
monitoring procedures in the operation
and maintenance plan; (3) record results
of the performance monitoring in the
operating record; and (4) replace the bed
or bed segment before it has reached the
end of its useful life, See revised
§63.1209(k){7)(i} and conforming
revisions to §63.1209(1)(4).

VL. Cuan « Source Be Grunted an
Extension of Complinnce for the Interim
Standurds?

As a result of the uncertainty created
by the Court's opinion, we previously
determined that it was not appropriate
to require soucces to comply with the
regulatory schedule promulgated in the
September 30, 1999 rule. Accordingly,
we recently extended the compliance
date requirement of § 63.1206(a) for one
year until September 30, 2003. See 66
FR 63313 (December 6, 2001). We are
clarifving today that the recent change
to the compliance date requirements of
§63.1206(a) do not preclude a source
from requesting an extension of
compliance with the emission standards
as provided in §§ 63.6(i) and 63.1213.
See § 63.1206(b)(4). Sections 63.6(1) and
63.1213 allow the Administrator or
State with an approved title V program
tis grant an extension of compliance of
up to une year for a source that cannot
complets svstem retrofits or pollution
prevention and waste minimization
mueasuces by the compliance date
despite a gond faith effort to do so.

VL Why Are We Repromulgating the
Hourlv Bolling Average Temperature
Limit at « Drv Particulate Matter Control
Devirs To Control Dioxin/Furan
Emissions?

The provision tinalized in the
September 1999 rule that requires you
to maintain compliance with the dioxin/
furan emissipn standard by operating
under o maximum temperature limit at
the inlet to the dry particulate matter
contro! device based on a one-hour
rolling average was challenged and
brieted by Industry in the Cement Kiln
Recveling Conlition litigation. 1% Given
thut the challenged provisions will be
vacated when the Court issues its
mandate, we ave repromulgating this
compliance provision, consistent with
nur approach of repromulgating the
challenged emissions standards that
were not revised. See § 63.1209(k)(1)
and preamble discussion in Part Two,
Section [,

As we explained in detail in the
record to the September 1999 rule, this

1 Jaint Brief of Industry Petitiouers. US Court of
Appeals for the District of Columbia Circuit. No.
991457 ¢t al. Cement Kila Recycling Coalition. st
al., v USERAL Aug. 16, 2000,
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monitoring requirement is needed to
assure that the emission standard is not
exceeded. It is well-established that the
relationship between dioxin/furan
formation and temperature at the inlet
to a dry particulate matter cantrol
device (e.g.. fabric filter, electrostatic
precipitator) is non-linear and
exponential; that is, dioxin formation
increases at a faster rate than
temperature. Thus, an increase in
temperature above the site-specific limit
will increase formation of dioxin more
than an equal reduction below the limit
will reduce dioxin formation [and
consequently emissions at lowered
temperature will not balance out those
emitted at the higher temperature). See
generally Technical Support Document
Vol. 4 chapters 2 and 3.20 We
consequently view the monitoring
requirement as a form of enhanced
monitoring required by section 114
{a)(3) of the Act to “provide a reasonable
assurance of compliance with emission
standards.” NRDC v. EPA, 194 F. 3d
130, 136 {(D.C. Cir. 1999}.

We noted in the July 3, 2001 proposed
rule that we do not view the
temperatire monitoring requirement as
being an amendment to the standard.
See 66 FR at 35138 n. 20. One
commenter, however, reiterated claims
briefed in the Cement Kiln Recveling
Coalition litigation maintaining that
requiring sources to estabtish a limit on
maximun tignperature at the inlet to a
drv particulate matter control device to
control dioxin/furan emissions un an
hourly rolling average etfectively
amends the standard. We disagree.

Compliance with dioxin/furan
emission standard is demonstrated by
stack emissions testing. Neither the
standard nor the stack test method
prescribes any particular averaging time.
or uthier monitoring regime. for
achieving a temperature level.
Therefore, using a one-hour averaging
time does not amend the standard.

However, even if {(against our view)
the requirement to monitor temperature
on an hourly rolling average is
considered a change to the emission
standard, it can be justitied as a bevond
the tloor standard under CAA section
112 {d) {2). First, the standard is readily
achievable technically. Spray
quenching, the means of control, merely
requires turning of a control valve to

20 [n tight of this decumented noulinear iucrease
in CDD endissions. RCRA perwit writers are
cattionel to take this phenvinenon inte account in
waking risk determinations pursuant to the RCRA
mibus permitting provision. Cf. 64 FR al 52839~
843 (tlescription of the site specibic risk assessment
pulicy which implements the RCRA anmnibus
perntitting provision, and its relatiouship to sonrces
subject to the Hazardous Waste Coinbastar
NESHAP).

allow quenching. 4 TSD at 2—-16.
Operators can readily determine when
quenching is needed, since
thermaocouples report instantaneous
temperature changes, allowing
immediate reaction to temperature
changes. 4 TSD at 2-10. Second, we
have already considered this cost (i.e.,
the cost of spray quenching) in
determining the standards for HWCs.
We do not betieve that there would be
any incremental cost associated with the
one-hour averaging requirement,
because it is based on the same spray
quenching technology which is the basis
for the standards already adopted. We
also included the cost of controlling
spray quenching to meet the one-hour
monitoring requirement in assessing
costs of the September 1999 rule, and
regard these costs as reasonable, See
guenerally Technical Support Document
Volumes [ IV, and V. See also 64 FR
at 52892 (finding that the cost of spray
quenching technology tor lightweight
aggregate kilns is reasonable. in
adupting the beyond-the-fluer standard
for dioxin). In addition. us explained
above, the one-hour averaging
requirement is needed to prevent
exceedances of the emission standard
itself, see 4 TSD at 2-8 to 2-9 and 3—

8 to 3-9. Given dioxin/furan’s extreme
toxicity, costs are justified to assure that
the emission limit is not exceeded.
Finally. we do not believe there are any
arlverse non-air or energy impacts
associated with the averaging
requirement (und again. we have already
assessed energy impacts and waste
generation impacts of the standard
when promulgating the standard in the
first place). Sew generally Technical
Support Dacument Vol. 5. "Emissions
Estimates and Engineering Costs”
[RC2F-S0011}) chapter 10.

Part Three—What Are the Analytical
and Regulatory Requirements?

I Executive Ovder 12866: Regulutory
Plunning and Review

Under Executive Order 12866. EPA
must determine whether a regulatory
action is significant and. therefore,
subject to comprehensive review by the
Ottice of Management and Budget
{OMB], and the other provisions ot the
Executive Order. A significant
regulatory action is defined by the Order
us one that may:

—Hauve an annual effect on the economy
of $100 million or more. or adversely
affect in a material way the economy,
a sector of the economy, productivity,
competition. jobs, the environment.
public health er safety, or State, local,
or tribal governments or communities;

—Create a serious Inconsistency or
otherwise interfere with an action
taken or planned by another agency;

—Materially alter the budgetary impact
of entitlements, grants, user fees, or
loan programs or rights and
obligations or recipients thereof; or

—Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the
principles set forth in Executive Order
12866.

Pursuant to the terms of Executive
Order 12866, it has been determined
that this rule is a “significant regulatory
action” because it raises novel legal or
policy issues. As such, this action was
submitted to OMB for review. Changes
made in response to OMB suggestions or
recommendations will be documented
in the public record.

The aggregate annualized social costs
for this final rule are less than $100
million. Furthermore, this rule is not
expected to adversely effect, ina
material way, the economy, a sector of
the economy. productivity, competition,
jobs, the environment, public health or
safety, or State, Incal, or tribal
governments or communities. The
benefits to human health and the
environment resulting from today’s final
activn have nat heen fully monetized
hut are believed to be less than $100
million per year. Overall, the costs and
benefits associated with this final
Interim Standards Rule are essentially
the sume as those estimated for the
September 30. 1999 rule. These impacts
ire discussed below in more detatl.

fl. What Are the Potentinl Costs and
Benefits of Toduy's Final Rule?

The value of uny regulatory action is
traditicnally measured by the net
change in sucial welfare that it
dgenerates. This assumes full
monetization of all relevant
components. All other factors being
equal, a rule that generates positive net
welfare would be advantageous to
society and should be promulgated,
while a rule that results in negative net
welfare to society should be avoided. In
this Part we discuss the estimated costs
ancd benefits of the interim standards.

Today's rule revises some emission
standards and various other
requirements promulgated in the
September 30, 1999 rule, As discussed
in Part Two, Section I of this action,
while some of the emission standards
are revised; most are retained as
promulgated in that rule. In addition to
muodification of some standards. this
rule provides cement and lightweight
aggregate kiln sources the alternative to
comply with the mercury standard by
limiting the mercury content in the
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hazardous waste to a certain level.
Today's rule also includes revisions
intended to reduce the potential for
forfeited capital investments. This could
occur if the future standards {i.e., the
standards that will replace the interim
standards) are substantially different
(more stringent) than those established
by this Interim Standards Rule. These
changes include eliminating the
requirement for confirmatory testing for
dioxip and furans during the period that
the interim standards are in etfect:
allowing the use of previously collected
data to serve as documentation of
compliance with the interim standards;
and walving all subsequent
comprehensive performance tests (i.e.,
those after the initial comprehensive
performance test) for the period that the
interim standards are in effect. Finally,
we are revising the startup, shutdown,
and malfunction (SSM) provisions and
emergency safety vent opening
provisions,

In support of tocay’s final rule we
have developed preliminary cost and
henetit estimates for the interim
standards. These estimates. as presented
bilow, are generalized quantitied
projections based on our findings as
presented in the July 1999
Assessment2!, and the July 23 1999
Addendum?z, We have not quantitied
impacts potentiallv assaciated with the
other aspects of todav's rule. Impacts
assnciated with todav's final rule will be
fully characterized. modeled in detail,
and inecorporated as the baseline
scenarin in our analysis for the
upuoming rule that will establish final
standards.

Cuost impacts (savings und increases)
uf the emission standards vary by source
category. The interim standards for
existing incinerators are identical to the
standards promulgated in the September
30. 1999 rule. As a result, estimated
impacts to existing incinerators are
equivalent 1o the impacts presented in
the Addendum to the September 30,
1999 rule, The interim emission
standards for existing cement kilns are
equivalent to the September 30, 1999
rule standards, except for semivelatile
metals. The semivolatile metals
emission standard in this Interim
Standards Rule is increased from 240
pg/dsem to 230 pg/dscm. This change is
estimated to result in a 5 percent

<1118, EPA. Office nf Solid Waste, " Assessment
ot the Potential Costs, Benefits. & Other impacts of
the Hazardous Waste Combustion MACT Standards:
Final Rule’, Julv 1999

22 LS. EPA. Office of Solul Waste, " Addendut
to the Assessnient of the Potential Costs. Benefits,
& Other Iinpacts ot the Hazsedans Waste
Combustion MACT Staaudards: Final Rule,” July 23
LY.

decrease in total annual compliance
costs for this source, as compared to
costs presented in the Addendum. The
interim emission standards for existing
hazardous waste burning lightweight
aggregate kilns are modified from the
final rule standards for dioxin and
turan, mercury, and hydrochloric acid/
chlorine gas. Projected from the 1999
final rule baseline. these changes are
estimated to reduce per system and
aggregate annual compliance costs by
about one-third for this source category.

The aggregate annualized social cost
iipacts associated with the interim
standards reflect only & marginal
reduction from the impacts associated
with the September 30, 1999 rule. The
total annualized social costs resulting
from today’s interim standards are
estimated to range from $47 million to
$60 million, with a high-end estimate of
$74 million. The annualized social cost
impacts of the September 30. 1999 rule
were pstimated to range from $50 to $61
million, with a high-end estimate of $75
niillinn (See Addendum tables ADD-6,
ADD-7, and ADD-8). All bunefits
associated with todayv's final rule have
nut heen monetized. The Addendun
estimated average monetized human
huealth benefits of approximately $20
million per vear 24 for selected primary
pollutants. Approximately 90 percent of
this total was derived from reductions
in particulate matter emission levels.
Since the particulate matter emission
standard for each source category for the
interim standards is unchunged. these
estimated average monetized human
headth henefits are retained. Although
not monetized. reduced lead exposure
ter children was another projected
henetit. Ecological und waste
mintmization benetits were also
anticipated as a result of the September
43, 1999 final rule 2. While fuil
monetization of all benefits (human
health. ecological, waste minimization}
is not teasible, wi believe that these
benefits justity the aggregate social
costs. Qverall, when projected from the
Saptembur 30, 1994 baseline. aggregate
annualized social costs for all suurces
are projected to decline by no more than
6 percent. while annual monetized plus
nnn-monetized benetits may be only
marginally reduced 27,

< Lhnliscounted estimate for liture vases
avolided.

24 8w the fuly 1999~ Assessment’ for a full
discussion of these Lenelits.

5 The wajority of the caucer risk reductions were
linked to the conswmption of diexin-contaminated
sgricuttural proctucts. The dioxin and furan
staulards in tie Interim Standards Rule remaiu the
sihe for incinerators and centent kilos and are
wmaorlitivd slightly Enr lightweight agpragate kilns.
Becanse baselioe emissions of dioxin and furans
fenmn incineratoes aodd cewend Xilos represent

These tindings are presented in more
cetail in the economic support
document: Preliminary Impacts
Assessment—Interim Standards for
Hazardous Air Pollutants for Hazardous
Wuste Combustors. This doecument is
available in the docket established for
today’s action.

III. What Consideration Was Given to
Smael! Entities Under the Regulatory
Flexibility Act (RFA), us Amended by
the Small Business Regulatory
Enforcement Fuirness Act of 1996
(SBREFA). 5 USC 601 et. seq.?

The RFA generally requires an agency
to prepare a regulatory flexibility
analysis of any rule subject to notice
and comment rulemaking requirements
under the Administrative Procedure Act
or any other statute, unless the agency
certifies that the rule will not havea
significant economic impact on a
substantial number of small entities.
Small entities include small businesses,
small organizations, and small
sovernmental jurisdictions. For
purpnsus of assessing the impacts of
tocluy’s final rule on small entities, a
stall entity is defined either by the
number of employees or by the annual
dollar amount of sales/revenues. The
level at which an entity is considered
small is dutermined for each NAICS
code by the Small Business
Administration (SBA).

The Agency has examined the
patential effects teday’s final rule may
hawve on small entities. as cequired by
the RFA/SBREFA. We have determined
that this action will not have a
significant vconomic impact on a
stthstantial number of small entities.
This s evidenced by the fact that the
small eatity analvsis conducted in
support of the September 30. 1999 final
rile 2% concluded that significant
impacts would not oceur on a
substantial number of potentially
impacted small entities. Today’s action
results in marginally reduced cost

approxtmately 95 percent of the emissions from the
Hirew sonree categories combined, we estimate that
mast benefirs discussed i the 1999 Assessinent ace
petainnd,

Semivolalile metals are cowprised of lead and
cadiiunt, Lews] expnsure above certain levels has
Loew linkel to elilihael (Q reductions and high
blomd pressure in adults. Potential benefits from
rulnced dead exposure were discussed but uot
mnttetized in the Addendum. Because
appreximately 70 percent of total semivolatile
metals reductions {from all three source categories)
were frow incinerators. we estimate the
semivelatile standard in today’s Interim Standards
Rule may correlate to marginally reduced lead
Lignefits tor children and/or adults.

1.8, EPA. Office of Solid Waste, Assessment of
the Putaptial Costs. Benefits. & Other Ipacts of the
Huzardhes Waste Combustion MACT Standards:
Finad [ufe, Inlv 1ou4, Appewdix G
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impacts, as measured from the
September 30, 1999 findings. As such,
it is logical to presume that impacts to
small entities subject to rule
requirements may be equivalent to the
final rule impacts, or marginally
reduced. After considering the
economic impacts of today’s final rule
on small entities, I certify that this
action will not have a significant
economic impact on a substantial
number of small entities.

IV. Was the Unfunded Mandates Reform
Act Considered in This Final Rule?

Executive Order 12875, “Enhancing
the Intergovernmental Partnership”
(October 26, 1993), calls on federal
agencies to provide a statement
supporting the need to issue any
regulation containing an unfunded
federal mandate and describing prior
consultation with representatives of
affected state. local, and tribal
governments. Signed into law on March
22,1993, the Unfunded Mandates
Reform Act (UMRA) supersedes
Executive Order 12875, reiterating the
previously established divectives while
alsa imposing additional requirements
for federal agencies issuing any
regulation containing an untunded
mandate,

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRAY}, Public
Luw 104—4. ustublishes requirements for
Federal agencies ta assess the effeots of
their regulutory uctions on State. local.
and tribal governments and the private
sector, Under section 202 of the UMRA,
EPA generallv must prepare a written
stutement, including a cost-bunefit
analysis. for proposed and final rules
with "Federal mandates™ that may
rasult in expenditures to State, local.
and tribal governments, in the aggregate,
or to the private sector. ot $100 million
or maore in anv single vear. Before
prumulgating an EPA rule for which a
wrilten statement is needed, section 205
of the UMRA generally requires EPA to
identify and consider a reasonable
number of regulatory alternatives and
adopt the least costly, most cost-
effective or least burdensome alternative
that achieves the cbijectives nf the rule.
The provisions of section 205 du not
apply when they are inconsistent with
applicable law. Morenver. section 205
allows EPA to adopt an alternative other
than the least costly, most cost-effective
or least burdensome alternative if the
Administrator publishes with the final
rule an explanation why that alternative
was not adopted.

Before EPA establishes any regulatory
requirements that may signiticantly or
uniquely affect small governments,
including tribal governments, it must

have developed under section 203 of the
UMRA a small government agency plan.
The plan must provide for notifying
potentially affected small governments,
enabling officials of affected small
governments to have meaningful and
timely input in the development of EPA
regulatory proposals with significant
Federal intergovernmental mandates,
and informing, educating, and advising
small governments on compliance with
the regulatory requirements.

Today’s final action is not subject to
the relevant requirements of UMRA.
This rule will not result in $100 million
or mare in expenditures. Applying the
pre final rule baseline, total social costs
for today’s final action are estimated to
range from $47 million to $60 million
per year. Fucthermore, today's rule is
not subject to the requirements of
sectinon 203 of UMRA. Section 203
requires agencies to develop a small
government Agency plan before
establishing anv regulatory
requirements that may significantly or
uniquety atfert smatl governments.
including tribal governments. We have
determined that this rule will not
significantly or uniquely atfect small
gavernments.

V. Weare Equity Issues and Children’s
Health Considered in This Final Rule?

By applicable executive order, we are
required to consider the impacts of
today’s rule with regacd to
environmental justice and children’s
health.

{1) Executive Order 13045: "Protection
uf Children From Environmental Health
Risks and Safety Risks”

“Protectiun of Children from
Environmental Health Risks und Satety
Risks™ (62 FR 19885. April 23, 1997)
applies to any rule that: (1) is
determined to be “veonomically
significant™ as defined under Executive
Order 12866; und (2) concerns an
environmental health ov safety risk that
EPA has reasnn to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency. Today’s tinal
rule is not subject to the Executive
Order {(EQ} because it is not
economically significant, as defined by
EO 12866.

(2) Executive Order 12598:
Environmental justice

Executive Ocder 12898, “Federal
Actions to Address Environmental
Justice in Minority Populations and
Low-Income Population” (February 11,
1994), is designed to address the
environmental and human health
conditions of minority and low-income
populations. EPA is committed to
addressing environmental justice
concerns and has assumed a leadership
role in environmental justice initiatives
tn enhance environmental quality for all
vitizens of the United States. The
Agency's goals ave to ensure that no
segmaent of the population, regardless of
race, color, national origin, income, or
net warth bears disproportionately high
and adverse human health and
environmental impacts as a result of
EPA's policies, programs, and activities.
In respunse to Executive Order 12898,
and to concerns voiced by many groups
outside the Agency, EPA’s Office of
Solid Waste and Emergency Response
[OSWER) formed an Environmental
Justice Task Force to analyze the array
of environmental justice issues specific
to waste programs and to develop an
overall strategy to identify and address
these issues (OSWER Directive Na.
9200.3-17). We have no data indicating
that today's final action would result in
disproportionately negative impacts on
minority or low income eommunities.

Vi, What Consideration Was Given to
Tribal Governments in This Final Rule?

Executive Order 13175, entitled
“Consultation and Conrdination with
Indian Trihal Governments” (65 FR
67249, November 6, 2000, requires EPA
to develep an acenuntable process to
ensure “meaningtul and timely input by
tribal otficials in the development of
regulatory policies that have tribal
implicutions.” *'Policies that have tribal
unplications” is defined in the
Executive Order to include regulations
that have “substantial direct effects on
one or more [ndian tribes, on the
relatinnship between the Federal
aovernment und the Indian teibes, or on
the distribution of power and
responsibilities hetween the Federal
government und Iudian tribes.”

Today's final rule does not have tribal
implications. It will not have substantial
direct effects on tribal gnvernments, on
the relationship between the Federal
government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
government and [ndian tribes, as
spucitied in the Order. Taday's rule will
not significantly or uniquely affect the
communities of Indian tribal
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governments, nor impose substantial
direct compliance costs on them.

VII. Were Federalism Implications
Considered in Today's Final Rule?

Executive Order 13132, entitled
“Federalism" (64 FR 43255, August 10,
1999}, requires EPA to develop an
accountable process to ensure
“meaningful and timely input by State
and local officials in the development of
regulatory policies that have federalism
implicatinns.” “Policies that have
federalism implications” are defined in
the Executive Order to include
regulations that have “substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.”

Today's final rule does not have
federalism implications. It will not have
substantial direct effects on the States,
on the relationship between the national
government and the States. or on the
distribution of powur and
responsibilitivg among the various
levels nf government, as specitied in the
Order. Thus, Executive Order 13132
does not apply to this rule.

VIl Were Energy Impacts Considered?

Executive Order 13211, "Actions
Concerning Regulations That Atfect
Energy Supply. Distribution, or Use”
{May 18. 2001). addresses the need for
regadutory actions to more fully consider
the potential energy impacts of the
proposed rule and resulting actions.
Under the Order. agencies are required
to prepare a Stutement of Energy Effects
when a regulatory action may have
signiticant adverse effects on energy
supply. distributinn. or use, including
impacts on price and foreign supplies.
Additionally, the requirements ubligate
agencies to consider reasonable
alternatives to regulatory actions with
adverse affects and the impacts the
alternatives might have upon energy
supply, distribution, or use.

Todav's tinal rule is not likely to have
any significant adverse inpact on
factors affecting the national energy
supply. We helieve that Executive Order
13211 is not relevant to this action.

IX. Paperwork Reduction Act

We have prepared an Information
Collection Request (ICR) document (ICR
No. 1773.06) listing the information
collection requirements of this tinal
rule, and have submitted it for approval
to the Office of Management and Budget
[OMB] under the provisions of the
Puperwnrk Reduction Act, 44 U.S.C.
3501 et seg. OMB has assigned a control
number 2050-0171 for this ICR. A copy

of this ICR may be obtained from Sandy
Farmer, OPIA Regulatory Information
Division, U.S. Environmental Protection
Agency {2137), 1200 Pennsylvania
Avenue, NW., Washington DC 20460, or
by calling (202) 260-2740.

The public burden associated with
this final rule (which is under the Clean
Air Act) is projected to affect
approximately 171 HWC units and is
estimated to average 4.3 hours per
respondent annually. The reporting and
recordkeeping eost burden is estimated
tn average $252 per respondent
annually. Burden means total time,
uffort, or tinancial resources expended
by persons to generate, maintain, retain,
disclose, or provide information to or
for a Federal agency. That includes the
time needed to review instructions;
develop, acquire, install, and utilize
technology and systems for the purposes
of collecting, validating, and verifying
information, processing and
maintaining information, and disclnsing
and providing information; adjust the
existing ways to comply with any
previously applicuble instructions and
recuirements; train personach to be able
to respond to a collection of
information; search data sources;
complete and review the collection of
intormation; and transmit vr otherwise
disclose the information.

X. National Technology Transfer and
Advancement Act of 1845

Section 12(d) nf the National
Tuchnology Transter and Advannement
Act 0¥ 1995 ("NTTAA"), Public Law Nn.
104-1113, section 12(cd) {15 U.S.C. 272
note) directs EPA to use voluntary
consensus standards in its regulatory
activities unless to do so would be
inconsistent with applicable law or
utherwise impractical. Voluntary
consensus standards are technical
standards (e.g.. materials specitications,
test methods, sampling procedures, and
business practices) that are developed or
adopted by voluntary consensus
standards bodies. The NTTAA directs
EPA to provide Congress. through OMB.
axplanations when the Agency decides
not to use available and applicable
voluntary consensus standards.

This final rule does not require the
implementation of new technical
stundards; thus, the requirements of
section 12 (d} of the Nativnal
Technology Transter and Advancement
Act uf 1995 (15 U.S.C. 272 note) do not
upply.

XI. Is Toduy's Rule Subject to
Congressionu! Review?

The Congressional Review Act, 5
U.S.C. 801 et seq.. us added by the Small
Business Regulutory Enforcement

Fairness Act of 19986, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to sach House of the
Congress and to the Comptroller General
of the United States. Section 808 allows
the issuing agency to make a rule
effective sooner than otherwise
provided by the CRA if the agency
makes a good cause finding that notice
and public procedure is impracticable,
unnecessary or contrary to the public
interest. This determination must be
supported by a brief statement. 5 U.S.C.
808(2). As stated previously, EPA has
made such a good cause finding,
including the reasons therefore, and
established an effective date of February
13, 2002. EPA will submit a report
containing this rule and other required
information to the U.S. Senate, the U.S.
House of Representatives, and the
Comptrotier General of the United
States prior to publication of the rule in
the Federal Register. This action is not
a “major rule” as defined by 5 U.S.C.
804(2).

Part Four—What Are the State
Authorization and Delegation
Implications?

I What fs the Authority for the Interim
Stundards Rule?

This rule revises the promulgated
stundurds located at 40 CFR part 63,
subpart EEE. As in the September 30,
1999 Finnl HWC NESHAP, we
eneourage State, Local, and Tribal (S/L/
T) agencies to apply for delegation
under CAA section 112, Additionally,
this rule adds @ new section {40 CFR
270.245) to the RCRA regulations to
provide options for minimizing
hazardous waste combustion emissions
during startup, shutdown, and
malfunction events,

. How Is This Rule Delegated Under
the CAA?

Section 112(1) of the CAA allows us
to delegate authority to S/L/T programs
tu implement and entorce emission
standards for pollutants subject to
section 112 regulations. Thus, a 8/L/T
agency that receives 112(1} delegation
con impiement and enforce the revised
emission standards and uther revisions
being made today. A S/L/T agency also
can implement the revisions for Title V
major sources (40 CFR 70.2} via their
Title V authority because it is
independent of their delegation status.
By having an approved Title V program,
the S/L/T agency bas demonstrated that
it has the legal authority. resources, and
expertise to implement and enforce
standards for section 112 pollutants.




6808

Federal Register/Vol. 67, No. 30/ Wednesday, February 13, 2002 /Rules and Regulations

As before, we encourage S/L/T
agencies to apply for and receive 112{])
delegation for this rule. The key
advantages afforded to S/L/T agencies
who receive delegation are that they
became the primary enforcernent
authority and can exercise delegable
provision authorities. Additionally, it
ensures clear and consistent
requirements for affected sources and
regulators. For example, a source need
only report compliance assurance
monitoring to its primary enforcement
authority.

State, Local, and Tribal agencies stili
have the ability ta choose which
delegation options to use when applying
for delegation of Federal authorities for
this rule. The 112{l) delegation process
begins when the S/L/T agency applies
for delegation of a section 112 rule
without changes (straight delegation), by
rule adjustment, substitution of
requirements, state program approval
(SPA), ur equivalency by permit
{EBP).27 Also, the partial approval
nption is available for anv S/L/T whn
cannot ar chonses not to take full
delegatinn nf an entire standard. The
drawback to this option is that it can
create inconsistent requirements since
the S/L/T agency will enforce portions
of the standard, while we will enforce
the remaining portions,

This rule wiﬁ be effective upon
promulgation. As with the Phase 1.
NESHAP, u S/L/T ageney will noed th
incorparate the Federal standards and
provisions of this rule into a major
source's new, renewed, or revised Title
V permit regardless of whether it has
received delegation. However, by
receiving delegation of 112(1), o S/L/T
agency can approve minor changes to a
Federal NESHAP. Fur instance. it can
substitute an emission limitation that is
more stringent than a Federal standard.

In light of the benefits affurded to a $/
L/T agency if it receives 112(1}
dslegation, we recognize that the
process of applving tor and receiving
delegatinn can be a lengthy one. This
may be especially true for those
agencies that do not have established
agreements in place to receive automatic
detegation of unchanged standards.
There are agencies wha chaose to utilize
the delegation options provided under
112(I}, which are not as straighttorward
as the unchanged standards. Tn these
cases, the review perind required when
applying for one of the delegation

#7 Refer to Hazardous Air Pollutants:
Amenclments tu the Approval of State Programs ancl
Dedepation of Fwderal Authorities; Final Rule at 65
FR 55810 o1 the CAA Delegatiou far the HWVC
NESHAP fact sheet at unw.epr got/epauswer/
huzwaste/combust/tootkit/coverpage. it for
further information ou delegation procedires.

uptions combined with a state’s
legislative proceedings, are factars that
can prolong the delegation process.
Therefare, we encourage the S/L/T
agency to do what makes sense given
circumstances relevant to timing issues
and resource needs.

II1. How Would States Become
Authorized Under RCRA?

Under section 3006 of RCRA, we may
autharize qualified States to administer
the RCRA hazardous waste program
within the State. A State may receive
authorization by following the approval
procuess described under part 271, See
40 CFR part 271 fur the overall
standards and requirements for
authorization. Fellowing authorization,
the State requirements authorized by us
apply in lien of equivalent Federal
requirements and become Federally
enforceable as requirements of RCRA.
We maintain independent authority to
bring enforcement actions under RCRA
sections 3007, 3008, 3013, and 7003,
Authorized States also have
independent authority to bring
unforcement actions under State law.

Authurized States are required to
modify their programs when we
promulgate Federal requirements that
are mure stringent or broader in scope
than existing Federal requirements.
RCRA scetion 3009 allows States to
impose standards more stringent than
those in the Federal program. See also
§271.1{1). Therefore, authorized States
are not required to adopt Federal
regulutions. both HSWA 28 and non-
HSWA. that are considered less
stringent than the existing requirements,
The requirements in todav's amendment
are consicered to be neither more nor
less stringent than the current emission
regulatinns because they provide
equivalent protection. Thus, States are
not required to adopt taday’s
amendments to maintain an squivalent
program. although we stronglv
encourage them to do so.

Tuduy’s umendiment in 40 CFR
270.235 is promulgated under both
HSWA and non-HSWVA statutory
authority, depending on the waste
management unit to which the
standards apply. The authority to apply
the provisions of 40 CFR 270.235 to
cement and lightweight ageregate kilns
is under RCRA 3004(q). which is a
provision added by HSWA. Therefore,
the Agency is adding this rule to Table
1in §271.1(j), which identifies the
Federal program requirements that are
promulgated pursuant to HSWA. If g
State is not authorized to implement the

S HSWA refers to e Hazardous and Solid Waste
Asttenduienls of 1984,

RCRA program for these units, EPA wil]
implement today's amendments. [fa
State has such authorization, today’s
amendments will not become effective
under RCRA until States adopt and
become authorized for the revisions.
The authority to apply the provisions of
40 CFR 270.235 to incinerators is under
section 3004{a) of RCRA, a non-HSWA
provision. Therefore, today’s
amendments as they apply to
incinerators will not become effective
under RCRA until States adopt and
become authorized for the revisions.

List of Subjects
40 CFR Purt 63

Environmental protection, Air
pollution control, Hazardous
substances, Incorporation by reference,
Reporting and recordkeeping
requirements.

40 CFR Purt 264

Environmental protection, Air
pollutinn control, Hazardous waste,
Insurance, Packaging and rontainers,
Reporting and recordkeeping
requirements. Security measures, Surety
boads.

40} CFR Part 265

Environmental protection, Air
pollution control, Hazardeus waste,
insurance, Packaging and containers,
Reporting and recordkeeping
requirements,

40} CFR Purt 266

Unvironmental protection. Energy,
Huzardous waste, Recycling. Reporting
and recordkeeping requirements.

00 FR Purt 270

Environmental protection,
Administrative practice and procedure,
Confidenetial business information,
Hazardous materials transportation,
Hazardous waste, Reporting and
recordkeeping requirements.

400 CFR Purt 271

Administrative practice and
procedure, Hazardous materials
trunsportation, Hazardous waste,
Intergovernmentul relations, Reporting
und recordkeeping requirements.

Dated: February 7, 2002,
Christine Todd Whitman,
Adiministrator.

For the reasons set out in the
preamble, title 40, chapter L. of the Code
ot Federal Regulations is amended as
futlows:
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PART 63—NATIONAL EMISSIONS
STANDARDS FOR HAZARDOUS AIR
POLLUTANTS FOR SOURC
CATEGORIES :

1. The authority citation for part 63
continues to read as follows:

Authority: 42 U.5.C. 7401 ef seq.

2. Section £3.1203 is revised to read
as follows:

§63.1203 What are the standards for
hazardous waste incinerators?

(a) Emission limits for existing
sources. You must not discharge or
cause combustion gases to be emitted
into the atmosphere that contain:

{1) For dioxins and furans:

(i) Emissions in excess of 0.20 ng
TEQ/dscm corrected to 7 percent
oxvgen; or

{(ii) Emissions in excess of 0.40 ng
TEQ/dscm corrected to 7 pereent
oxygen provided that the combustion
gas temperature at the inlet to the initial
particulate matter centrol device is
400°TF or lower hased on the average of
the test run average temperatures, (For
purposas of compliance. nperation of a
wet particulats control device is
presumed to meet the 400 °F ot lower
requirement);

(2) Mercury in excess of 130 pg/dscm
corrected to 7 percent oxvgen;

(3) Lead and cadminm in excess of
240 pe/dsem, combined emissions.
corrected to 7 percent oxvgen:

t4) Arsenic, bervllinm, und chromium
in excess of 97 ug/dsem. combined
smissiuns, corrected to 7 percent
uxYgeI;

i3} For carbon monoxide and
hydrncarbons. either:

(i) Carbon monoxide in excess of 100
purts per million by volume, over an
hourly rolling average (monitored
continuously with a continuous
emissions monitoring svstem). dry basis
and corrected to 7 percent oxygen. If
vou elect to comply with this carbon
mnnoxide standard rather than the
hvdrocarbon standard under paragraph
()(5){ii} of this section, vou must also
ducument that, during the destruction
and removal efficiency [DRE) test runs
or their equivalent as provided by
§ 63.1206{b)(7), hvdrocarbons do not
exceed 10 parts per million by volume
during those runs, over an hourly
rolling average (monitored continuously
with a continuous emissions monitoring
system), dry basis. corrected to 7
percent oxygen, and reported as
propane; or

(ii) Hydrecarbuns in excess of 10 parts
per mitlion by volume, aver an haourly
rolling average (monitored continuously
with a continuous emissions monitoring
system), dry basis, corrected to 7

percent oxygen, and reported as
propane;

(6) Hydrochloric acid and chlorine gas
in excess of 77 parts per million by
volume, combined emissions, expressed
as hydrochloric acid equivalents, dry
hasis and corrected to 7 percent oxygen;
and

(7) Particulate matter in excess of 34
mg/dsem corrected to 7 percent oxygen.

(b} Emission limits for new sources.
You must not discharge or cause
combustion gases to be emitted into the
atmosphers that contain:

(1) Dioxins and furans in excess of
.20 ng TEQ/dscm, corrected to 7
percent oxygen;

(2) Mercury in excess of 45 pg/dscm
caorrected to 7 percent oxygen;

{3) Lead and cadmium in excess of
120 pg/dsem, combined emissions,
corrected to 7 percent oxygen;

(4} Arsenic. beryllium, and chromium
in excess of 97 ug/dscm. combined
emissions, corrected to 7 percent
OXFEL;

(5) Far carbon monoxide and
hvclrocarbons, vither:

(i) Carbon monoxide in vxeess of 100
parts per miliion by volume, over an
hourly rolling average (monitored
continucusiy with a continuous
emissiohs monitoring svstem). drv basis
and corrected to 7 percent oxyvgen, [t
vou elect to comply with this carbon
mwnoxide standard rather than the
hydrocarbon standard under puragraph
({51} of this secticn. vou must alse
docwment that, during the destruction
and remoeval efficiency (DRE) test runs
or their vquivalent as provided by
§63.1206(b)(7), hvdrocarbons du not
exceed 10 parts per million by volume
during those runs, over an hourly
roling averags (monitored continuously
with a continuous emissivns monitoring
svstem]. drv basis. corrected to 7
percent oxvgen, and reported as
propane; or

{i1) Hydrourarbons in excess of 10 parts
per mitiion by volume, over an hourly
valling average [monitored continuously
with a continuous emissions monitoring
system), dry basis, corrected to 7
pereent oxygen. and reported as
propane;

(6) Hydrochloric acid and chlorine gas
in excess of 21 purts per million by
volume. combined emissions. expressed
as hvdrochloric acid equivalents. dry
hasis and corrected to 7 pereent oxygen;
atd

(7} Particulats matter in excess of 34
mg/dscm corrected to 7 percent oxygen.

{¢:) Destruction end removal efficiency
(DRE} standurd. (1) 19.99% DRE. Except
as provided in paragraph (c)(2) of this
section. you must achieve a destruction
and removal efficiency (DRE) of 99.99%

for each principle organic hazardous

constituent (POHC) designated under

paragraph (c)3) of this section. You
must calculate DRE for each POHC from
the tollowing equation:

DRE = [1 - [“Vuul f’ "Vin)] x 100%

Where:

W, = mass feedrate of one principal
organic hazardous constituent
(POHC) in a waste feedstream; and

W, = mass emission rate of the same
POHC present in exhaust emissions
prior to release to the atmosphere.

(2) 99.9999% DRE. If you burn the
dioxin-listed hazardnus wastes F020,
F021. Fo2z2, Foz3, F026, or FO27 {see
§ 261.31 of this chapter), you must
achieve a destruction and removal
efficiency (DRE) of 99.9999% for each
principle organic hazardous constituent
(POHC) that you designate under
paragraph [c}{3} of this section. You
must demonstrate this DRE performance
un POHCs that are more difticult to
incinerate than tetra-, penta-, and
hexachlorodibenzo-p-dioxins and
dibenzofurans, You must use the
sguation in paragraph {c)(1) of this
sectinn to caleutate DRE for each POHC,
In addition, vou must notify the
Administrator of your intent te
incinerate hazardous wustes F020, F021.
Fozz. Fn23. Fo26, ov FU27,

{3} Principol arganie hazardous
constituents {POHCs]. (1) You must treat
the Principal Organic Hazardous
Constituents (POHCs) in the waste feed
that vou specity under paragraph
{)(3](11) of this section to the extent
required by paragraphs {c){1) and (e)(2)
of this suction.

(ii) You must specity one ar more
POHCs from the list of hazardous air
pollutants vstablished by 42 U.S.C.
7412(b)(1), excluding caproluctam (CAS
number 105602) as provided by §63.60.
tor each waste to be burned. You must
base this specitication on the degree of
ditficulty of incineration of the organic
constituents in the waste and on their
concentration or mass in the waste feed,
consiclering the results of waste analyses
nr other data and information.

() Significunt figures. The emission
limits provided by paragraphs (a) and
{h} of this section are presented with
two significant figures. Although you
must perform intermediate calculations
using at least three significant figures,
you may round the resultant emission
levels to two significant figures to
document compliance.

3. Section 63.1204 is revised to read
us follows:

§63.1204 What are the standards for

hazardous waste burning cement Kilns?

{a) Emissfon limits for existing
sources, You must not discharge or
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cause combustion gases to be emitted
into the atmosphere that contain:

(1) Four dioxins and furans:

(i] Emissions in excess of 0.20 ng
TEQ/dsem corrected to 7 percent
oxygen; or

(ii) Emissions in excess of 0.40 ng
TEQ/dscm corrected to 7 percent
oxygen provided that the combustion
gas temperature at the inlet to the initial
dry particulate matter control device is
400°F or lower based on the average of
the test run average temperatures;

(2} Mercury in excess of 120 ug/dscm
corrected to 7 percent oxygen;

(3) Lead and cadmium in excess of
330 pg/dscm, combined emissions,
corrected to 7 percent oxygen;

(4) Arsenic, beryllium, and chromium
in excess of 56 pg/dscm, combined
emissions, corrected to 7 percent
oxygen;

(3] Carbon mounoxide and
hydrocarbons. (i} For kilns equipped
with a by-pass duct or midkiln gas
sampling system, either:

(A) Carbon monoxide in the by-pass
duct or mid-kiln gas sampling system in
axcess of 100 parts per million by
volume. over an houcly colling average
{monitored continuously with a
continuous emissions monitoring
svstem), dry hasis and corrected to 7
percent oxvgen. If vou elect to comply
with this curbon monoxide standard
rather than the hvdrocarbun standard
under paragraph (a)(5)i)(B) of this
section, vou must also document that.
during the destruction and removal
efficiency (DRE) test runs ar their
equivalent as provided by
§63.1206(b)(7). hvdrocarbons in the by-
pass duct or mid-kiln gus sumpling
svstem do not exceed 10 parts per
million by volume during those runs,
over an hourly rolling average
(moenitared continuously with u
continuous emissions monitoring
system), dry basis. corrected to 7
percent oxygen. and reported as
propane; or

(B} Hydrocarbons in the hy-pass duct
or midkiln gas sampling svstem in
excess of 10 parts per millinn by
volume, over an hourly rolling average
(monitored continuously with a
continuous emissions monitoring
system). dry basis, cotrected to 7
percent oxygen, and reported as
propane;

(ii) For kilns not equipped with a by-
pass duct or midkiln gas sampling
system, either:

(A) Hydrocarbons in the main stack in
excess of 20 parts per million by
volume, uver an hourly rolling average
(monitered continuously with a
continuous smissions menitoring
system). dry basis. corrected to 7

percent oxygen, and reported as

propane; or

{B) Carbon monoxide in the main
stack in excess of 100 parts per million
by volume, gver an hourly rolling
average (monitored continuously with a
continuous emissions monitoring
system), dry basis and corrected to 7
percent oxygen. If you alect to comply
with this carbon monnxide standard
rather than the hydrocarbon standard
under paragraph (a}{5){(ii}{A) of this
section, you also must document that,
during the destruction and removal
efficiency (DRE} test runs or their
equivalent as provided by
§63.1206(b)(7). hydrocarbons in the
main stack de not exceed 20 parts per
million by volume during those runs,
over an hourly rolling average
(monitored continucusly with a
continuous emissions monitoring
system). dry basis, corrected to 7
percent oxygen, and reported as
prupane.

(6) Hydrochloric acid and chlorine gas
in excess of 130 parts per million by
volume. combined emissinns, expressed
as hvdreochloric acid equivalents. dry
busis, corrected to 7 pereent oxvgen; and

{7) Particutate matter in excess of 0,15
ku/Mg dry teed and opacity greator than
20 percent.

{i} You must use suitable methaods to
determine the kiln raw material
feedrate.

(ii) Except as provided in paragraph
(0)(7}(ii) of this section. you must
snmpute the particulate matter emission
rate. E. from the following vquation:
E=(C.xQu/P
Wher:

L = emission rate of particulate matter,
kg/My of kiln raw material feed:

(. = cancentration of particulate matter.
kg/dsemy;

Qur = voelumetric tlowrate of etfluent gas.
dsem/hr; and

P = total kiln raw material feed {dry
busis). My/he,

(iii) It you uperate a prehieater or
preheater/precalciner kiln with dual
stacks. vou must test simultaneously
and compute the combined particulate
matter emission rate. E., from the
tollowing equation:

E.=(Ca x Qua + Can x Qun) / P

Where:

E: = the combined emission rate of
particulate matter from the kiln and
bypass stack, kg/Mg of kiln raw
material teed;

C.w = cuncentration of particulate matter
in the kiln effluent, kg/dscm;

Q. = volumetric flowrate of kiln
effluent gas, dscm/hr;

Cu = concentration of particulate matter
in the bypass stack effiuent, kg/
dscm;

Quan = volumetric flowrate of bypass
stack effluent gas, dsem/hr; and

P =total kiln raw material feed (dry
basis), Mg/hr.

(b) Emission limits for new sources.
You must oot discharge or cause
combustion gases to be emitted into the
atmosphere that contain:

{1) For dioxins and furans:

(i) Emissions in excess of 0.20 ng
TEQ/dsum correrted to 7 percent
uxygen; or

(ii) Emissions in excess of 0.40 ng
TEQ/dsem corrected to 7 percent
nxygen providaed that the combustion
gas temperature at the inlet to the initial
dry particulate matter control device is
400 °F or luwer based on the average of
the test run average temperatures;

(2) Mercury in excess of 120 pg/dscm
caorrected to 7 percent oxygen;

{3) Lead and cadmium in excess of
180 pa/dsem. combined emissions,
corrected tn 7 percent oxygen;

(4) Arsenic, beryllium, and chromium
in excess of 54 pg/dsen. combined
smissions, corrected b 7 percent
UXVICI,

(5) Crurbon monoxide and
hvdrocarbans. (i} For kilns equipped
with a by-puss duct or midkiln gas
sumpling system, carbon monoxide and
hvdrocarhons emissions are limited in
both the bypass duct or midkiln gas
sampling svstem and the main stack as
follows:

(A) Emissions in the by-pass or
midkiln gas sampling system are limited
to either:

{1} Carbon monoxide in excess of 100
parts per million by volume, over an
Lourly rolling average (monitored
continuously with a continuous
emissions monitoring svstem), dey basis
and corrreted to 7 percent oxygen. If
vou elect to cnmply with this carbon
monoxide standard rather than the
hvdrocarbon standard under paragraph
(B)S)EIAN 2) of this section, you also
must documuent that, during the
destruction and removal efficiency
(DRE] test runs or their equivalent as
provided by § 63.1206(b}(7),
hiydrocurbans do not exceed 10 parts per
miltion by volume during those runs,
vver an hourly rolling average
(monitored continuously with a
rontinuous emissions monitoring
system}), dry basis, corrected to 7
percent oxygen, and reported as
pr()pimc; or

{2) Hydrocarbons in the by-pass duct
or midkiln gas saumpling svstem in
excess of 10 parts per million by
volume. over an hourly rolling average
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{monitored continuously with a
continuous emissions monitoring
systam), dry basis, corrected to 7
percent oxygen, and reported as
propane; and ’

{B) Hydrocarbons in the main stack
are limited, it construction of the kiln
commenced after April 19, 1996 at a
plant site where a cement kiln (whether
burning hazardous waste or not) did nat
previously exist, to 50 parts per million
by volume, over a 30-day block average
(monitored continuously with a
continuous monitoring system), dry
basis. corrected to 7 percent oxygen, and
reported as propane.

(ii) For kilns not equipped with a by-
pass duct or midkiln gas sampling
system, hydracarbons and carbon
monoxide are limited in the main stack
to either:

{A) Hydrocarbons not exceeding 20
parts per million by volume, over an
hourly rolling average {(monitored
continuously with a continuous
pmissions monitoring svstem). dey basis,
corrected to 7 percent oxvgen, and
reported as propane; or

{B)(1) Cachen monoxids not exceeding
100 parts per million by volume, over
an hourly rolling average (monitured
continuously with a continuous
emissions monitoring svstem). dry basis,
corrected to 7 percent oxygen; ancl

{2) Hydrocarbons not exceeding 20
parts per millinon by volume, over an
hourty rolling average {(monitored
continuously with a continuous
monituring system}, dry basis, corrected
to 7 percent oxvgen, and reported as
propane at any time during the
dustruction and removal efticiency
(DRE] test runs or their equivalent as
provided bv § 63.1206(h)(7}: and

(3) If construction of the kiln
commenced after April 19, 1996 at a
plant site where a cement kiln (whether
burning hazardous waste or not) did not
previcusly exist, hydrocarbons are
limited to 50 parts per millinn by
volume, over a 30-day block average
{monitered continuously with a
continuous monitoring system). dry
hasis. corrected to 7 percent oxygen, and
reported as propane.

(6) Hydrochloric acid and chlerine gas
in ¢xcess of 86 parts per million,
combined emissinns, expressed as
hvdrochloric acid equivalents. dry basis
and corrected to 7 percent oxygen; and

(7) Particulate matter in excess of 0.15
kg/Mg dry feed and apacity greater than
20 percent.

(i} You must use suitable methods to
determine the kiln raw material
feedrate.

(ii] Except as provided in puragraph
{a)(7](iii) of this section. you must
compute the particulate matter emission

rate, E, from the equation specified in

paragraph (a)(7)(ii) of this section.

(iii) If you operate a preheater or
preheater/precalciner kiln with dual
stacks. vou must test simultaneously
and compute the combined particulate
matter emission rate, E., from the
equation specified in paragraph
{a)(7)(iii) of this section.

(c) Destruction and removal efficiency
(DRE} standard. (1) 99.99% DRE. Except
as provided in paragraph (c}(2} of this
section, you must achieve a destruction
and removal etficiency (DRE) of 98.99%
for each principle organic hazardous
constituent (POHC) designated under
paragraph (c)(3) of this section. You
must calculate DRE for each POHC from
the following equation:

DRE = [1—{W.u / Win)! x 100%

Where:

W,, = mass feedrate of one principal
nrganic hazardous constituent
(POHC) in u waste feedstreany; and

W, = mass emissinn rate of the same
POHC present in exhaust emissions
prior to release to the atmosphere.

{2} 99.9994% DRE. If you burn the
dinxin-listed hazardous wastes FO20,
Fuz1, Fozz. Fuzd, FO26, or FO27 (see
§ 261.31 of this chapter). vou must
achieve a destruction and removal
sificiency (DRE) of 99,9599% for each
principle organic hazardous constituent
(POHC) that vou designate under
paragraph (£](3) of this section. You
must demonstrate this DRE performance
on POHCs that ave more difticult to
incinerate than tetra-, penta-, and
hexachlurodibimzo-p-dinxing and
dibenzofurans. You must use the
equatinn in paragraph (2)(1} of this
section to caleulate DRE for each POHC,
[ adctition. vou must notify the
Administrator of vour intent to
incinerate hazardous wastes FO20, FO21,
Fo22. F023, FO26. or FO27.

{3) Principal orgnnic huzardous
constituents [POHCs). (1) You must treat
the Principal Organic Hazardous
Cunstituents {POHCs) in the waste feed
that you specify under paragraph
(e¥}3)(ii) of this section to the extent
required by paragraphs (¢)(1} and (c){2)
of this section.

(ii} You wnust specify one or more
POHCs from the iist of hazardous air
pollutants wstablished by 42 U.S.C.
7412(b}1). excluding caprolactam (CAS
number 105602) as provided by §63.60,
for each waste to be burned. You must
base this specification vn the degree of
difficulty of incineration of the organic
constituents in the waste and on their
concentration or mass in the waste feed,
considering the results of waste analyses
or other data and information,

(d) Cement kilns with in-line kiln raw
mills. (1) General. (i) You must conduct
performance testing when the raw mill
is on-line and when the mill is off-line
to demaonstrate compliance with the
emission standards, and you must
establish separate operating parameter
limits under § 63.1209 for each mode of
operation, except as provided by
paragraph {d)(1](iv]) of this section.

(ii) You must document in the
operating record each time you change
from one mods of operation to the
alternate mode and begin complying
with the operating parameter limits for
that alternate mode of operation,

(iil) You must establish rolling
averages for the operating parameter
limits anew (i.e., without considering
previous recordings) when you begin
complying with the operating limits for
the alternate mode of operation.

{iv} Tf your in-line kiln raw mill has
dual stacks. vou may assume that the
dioxin/furan emission levels in the by-
pass stack and the operating parameter
limits determined during performance
testing of the by-pass stack when the
raw mill is off-line are the same as when
the mill is on-line.

(2} Emissions averaging. You may
comply with the mercury, semivolatile
metal, low volatile metal, and
hydrochluric acid/chlorine gas emission
stundards on u time-weighted average
basis wndor the tollowing procedures:

(i) Averneing methodology. You must
calculate the time-weighted average
emission concentration with the
tollowing eguation:
cinl;l( = {Cuuli-nll X (Tllllll‘llll /(Tmitl-utl +

Tnull---n ])} + {letl-un x (Tmill-nn
/[Tnull-nll + Tlmliu-n]]}‘

Whure:

Ciroen = time-waighted average
poncentration of a regulated
eonstituent considering both raw
mill on tinte and off time;

Chainaen = verage performance test
concentration of regulated
constituent with the raw mill off-
line:

Couitl-on = average performance test
noncentration of regulated
constituent with the raw milt on-
lines

Touton = Hme when kiln gases are not
routed through the raw mill; and

Toiton = time when kiln gases are
routed through the raw mill.

{ii) Complicnce. (A) lf you use this
emission averaging provision, you must
dorument in the nperating record
compliance with the emission standards
on an annual basis by using the
equation provided by paragraph (d)(2} of
this section.

(B) Compliance is based on one-year
block averages beginning on the day you
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submit the initial notification of
compliance.

(iii) Notification. [A) If you elect to
document compliance with one or more
emission standards using this emission
averaging provision, you must notify the
Administrator in the initial
comprehensive performance test plan
submitted under § 63.1207(e}.

(B) You must include historical raw
mill operation data in the performance
test plan to estimate future raw mill
down-time and document in the
performance test plan that estimated
emissions and estimated raw mill down-
time will not result in an exceedance of
an emission standard on an annual
basis.

(C) You must document in the
notification of compliance submitted
under § 63.1207(j) that an emission
standard will not be exceeded bused on
the documented emissions from the
performance test and predicted raw mill
down-time,

(¢) Preheater or preheater/precalciner
kilns with dual stacks. (1) General. You
must conduct performance testing on
each stack to demonstrate compliance
with the emission standards, and vou
must establish operating parameter
Himits under §63.1209 for cach stack.
uxeept as provided by paragraph
{d)(1)(iv) ot this section for dioxin/furan
sniissions testing and operating
pirameter limits tor the by-pass stack of
in-line raw mills.

(2} Emissions averaging. You may
comply with the mercury, semivolatile
metal, low volatile metal, and
hydrachlnrie acid/chlorine gas emission
standards specified in this scction on a
gas tlowrate-weighted average basis
under the following procedures:

(i} Averaging methodalogr. You must
caleulate the gas fowrate-weighted
average emission concentration using
the following equation:

Cn-l = {Cumin X (Qumm /[Qmaun + Qh‘\nus.\]]}
+ {Ch,\-pu.\s x (Qh_vpu\»- !/ [Qnmin +
thpun‘]]}

Where:

Cun = gas flowrate-weighted average
concentration of the regulated
cunstituent;

C:ln:uu = dvt‘?l'age perf(ﬂ'[nan[:l.‘ test
concentration demonstrated in the
main stack;

Chypass = average performance test
concentration demaonstrated in the
bypass stack;

Quuain = volumetric Howrate of main
stack effluent gas; and

Qnypass = volumetric flowrate of bypass
eftfluent gas.

(ii} Compliance. {A) You must
demaonstrate compliance with the
emission standard{s] using the emission

concentrations determined from the
performance tests and the equation

provided by paragraph {e)(1) of this
section; and

{B) You must develop uperating
parameter limits for bypass stack and
main stack flowrates that ensure the
einission concentrations calculated with
the equation in paragraph (e)(1} of this
section do not exceed the emission
standards on a 12-hour rolling average
basis. You must include these flowrate
limits in the Notification of Compliance.

{iii) Notification. If you elect to
document compliance under this
#missions averaging provision, you
must:

(A) Notity the Administrator in the
initial comprehensive performance test
plan submitted under § 63.1207{¢). The
performance test plan must include, at
a minimum, informaticn describing the
flowrate limits established under
paragraph (e)(2)(ii)(B) of this section;
and

(B) Document in the Notification of
Compliance submitted under
§6:3.1207(j) the demonstrated gus
flowrate-weighted average emissions
that vou calculate with the equation
provided by paragraph (¢)(2) of this
sectinn,

(f) Siznificunt ffvnres. The emission
limits provided by paragraphs {a) and
(b) of this sectinn ure presented with
two significant figures. Although you
must perform intermediate calculations
using at least theee significant figures,
vou may round the resultant emission
levels to twao significant figures to
document compliance.

{z) [Reserved|.

() When vou comply with the
purticulate matter requirements of
paragraphs (@)(7) or (h}7) of this section.
voware exempt from the New Source
Performaunae Standard for particulate
matter and opacity under § 60.60 of this
chapter.

4. Section 63.1205 is revised to read
as follows:

§63.1205 What are the standards for
hazardous waste burning lightweight
aggregate kilns?

(a) Emission limits for existing
saurces. You must not discharge or
cause combustion gases to be emitted
intn the atmosphere that contain:

(1} Far dioxins and furans:

{{) Emissiuns in excess of 0.20 ng
TEQ/dscm corvected to 7 percent
nxXvgen; or

(i1} Rapid quench of the combustion
gas temperature at the exit of the (last)
cumbustion chamber (or exit of any
waste heat recovery system) to 400°F or
lower based on the average of the test
run average temperatures. You must

also notify in writing the RCRA
authority that you are complying with
this option;

{2} Mercury in excess of 120 pg/dscm
corrected to 7 percent oxygen;

{3) Lead and cadmium in excess of
250 pg/dsem, combined emissions,
corrected to 7 percent oxygen;

(4) Arsenic, beryllium, and chromium
in excess of 110 pg/dscm, combined
emissions, corrected to 7 percent
oxygen;

(5) Carbon monoxide and
hydrocarbons. (1) Carbon monoxide in
excess of 100 parts per million by
volume, over an hourly olling average
(monitored continuously with a
continuous emissions monitoring
system}, dry basis and corrected to 7
percent oxygen. If you elect to comply
with this carbon monoxide standard
rather than the hydrocarbon standard
under paragraph {a)(5)(ii) of this section,
you also must document that, during the
destructine and removal efficiency
(DRE} test runs or their equivalent as
provided hv § 53.1206(b){7}],
hvdrocarbons do not exceed 20 parts per
willion by volume during those runs,
over an hourly volling average
{monitored continuously with a
continuous emissions monitoring
syatem). dry basis. corrected to 7
percent oxvaen, and reported as
prnpmm: O

(ii) Hydrovarbons in excess of 20 parts
per million by volume. over an hourly
rolling average, dry hasis, corrected to 7
prreent axveen, and reported as
propanc:

{6) Hvdrochloric acid and chlorine gas
in excess of 600 parts per million by
velume, combined emissions, expressed
as hvdrochloric acid equivalents, dry
hisis and corrected to 7 percent oxygen;
and

{7) Purticulate matter in excess of 57
mg/dsem corrected to 7 percent oxygen.

(b} Emission linits for new sources.
You must not discharge or cause
combustion gases to be emitted into the
atmuosphere that contain:

(1) For dioxins and furans:

(i} Emissions in excess nf 0.20 ng
TEQ/dscm corrected to 7 percent
NXVECTE, or

(i) Rapid ¢uench of the combustion
gas temperature at the exit of the (last)
combustion chamber (or exit of any
waste heat recovery system) to 400°F or
lower bused an the average of the test
run average temperatures. You must
alsu notify in writing the RCRA
authority that you are complying with
this option;

(2) Mercury in excess of 120 pg/dscm
cnrrected ta 7 percent oxygen;
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(3) Lead and cadmium in excess of 43
ng/dscm, combined emissions,
corrected to 7 percent oxygen;

(4) Arsenic, beryllium, and chromium
in excess of 110 pg/dscm, combined
emissions, corrected to 7 percent
oxygen;

(5) Carbon monoxide and
hydrocarbons. (i} Carbon menoxide in
excess of 100 parts per million by
volume, over an hourly rolling average
{monitored continucusly with a
continuous emissions monitoring
system), dry basis and corrected to 7
percent oxygen. If you elect to comply
with this carbon monoxide standard
rather than the-hydrocarbon standard
under paragraph [b)(5)(ii) of this section,
you also must document that, during the
destruction and removal efficiency
{DRE] test runs or their equivalent as
provided by § 63.1206{b}(7).
hydrocarbons do not exceed 20 parts per
million by volume during those runs.
over an hourly rolling average
(monitored continuously with a
continuous emissions monitoring
system). dry basis, corrected ta 7
ptrecent oxygen, and reported as
propane; or

(i} Hydrocarbons in excess of 20 parts
per million by volume. aver an hourly
rulling average. dryv basis. carvected to 7
percent nxvgen. and reported as
propane;

{6) Hydrochloric acid and chlorine gas
in excess of 41 parts per million by
volume, combined emissions, expressed
as hydrochloric acid equivalents, dev
busis and corrected to 7 percent oxveen;
and

{7) Particulate matter in excess of 57
mg/dscm corrected to 7 percent oxygen.

() Destruction and removal efficiency
(DRE] standurd. (1} 99.99% DRE. Except
as provided in paragraph (¢)(2} of this
section, vou must achieve u destruction
and removal efficiency {DRE] of 99.99%
tor each principal oeganic hazardous
constituent (POHC) designated under
paragraph (¢)(3) of this section, You
must calculate DRE for each POHC from
the following equation:

DRE = {1—(W,. / Wi )] x 100%

Whaere:

Wi, = mass feedrate of one principal
organic hazardous constituent
(POHC) in a waste feedstream; and

W = mass emissinn rate of the same
POHC present in exhaust emissions
prior to release to the atmosphere.

(2) 99.9999% DAE. [ you burn the
dioxin-listed hazardous wastes F020,
Foz21. Fozz, Foz3, FOz6, or FO27 (see
§261.31 of this chapter]. you must
achieve a destruction and removal
efficiency (DRE) of 99.9999% fur each
principal organic hazardous constituent

(POHC} that you designate under
paragraph (c](3) of this section. You
must demonstrate this DRE performance
on POHCs that are more difficult to
incinerate than tetra-, penta-, and
hexachlorodibenzo-dioxins and
dibenzofurans. You must use the
equation in paragraph (c)(1) of this
section to calculate DRE for each POHC.
In addition, you must notify the
Administrator of your intent to burn
hazardous wastes FO20, Fo21, Fo22,
F023, Fozs, or F027.

(3) Principal organic hazardous
ronstituents {POHCs). {i} You must treat
the Principal Organic Hazardous
Constituents (POHCs) in the waste feed
that you specify under paragraph
{c)(3)(ii) of this section to the extent
required by paragraphs (c}(1) and (c)}(2)
af this section.

{ii) You must specify one or more
POHCs from the list of huzardous air
pollutants established by 42 U.S.C.
7412{b)(1). excluding caprolactam (CAS
number 105602) as pravided by §63.60,
tor ach waste to be burned. You must
busie this specification on the degree of
difficulty of incineration of the organic
constituents in the waste and on their
concentrution or mass in the waste feed,
considering the results of waste analyses
ur uther data and information,

(d) Significunt figures. The emission
Limits providued by paragraphs {a} and
(b) of this section are presented with
twn significant figures. Although you
must perform intermediate catoulations
using at least three significant figures,
vou miay round the resultant emission
levels to two signiticant figures to
document compliance.

5. Section 63.1206 is amended byv:

i, Revising paragraph (h)(1}(1).

h. Adding puragraph (b){15).

c. Revising paragraphs {c){(2)(i).
(e302)in), (eH4)). wnd (e){4)(v).

d. Adding paragraph (c}(2)(v).

The revisions and additions read as
Follows:

§63.1206 When and how must you comply
with the standards and operating
requirements?
* - & * *

[l)) X x =%

{1) * k%

{i) During periods of startup.
shutdown, and malfunction; and
* * * * *

{15} Alternative to the interim
standards for mercury for cement and
lightweight aggregate kilns. (i) General.,
In Hew of complying with the applicable
mercury standards of §§63.1204(a)(2)
and {b)(2] for existing and new cement
kilng and §% 63.1205(a)(2] and (b)(2) for
axisting and new lightweight agpgregate
kilns, vou may instead elect to comply

with the alternative mercury standard
described in paragraphs (b)(15)(ii)
through (b)(15)(v) of this section.

(ii) Operating requirement. You must
not exceed a hazardous waste feedrate
corresponding to a maximum theoretical
ermission concentration (MTEC) of 120
pg/dscm on a twelve-hour rolling
average.

(iii) To document compliance with
the operating requirement of paragraph
(b){15}{ii} of this section, you must;

(A) Monitor and record the feedrate of
mercury for each hazardous waste
feedstream according to § 63.1209(c);

{B) Monitor with a CMS and record in
the uperating record the gas flowrate
(vither directly or by monitoring a
surtegate parameter that you have
correlated to gas flowrate);

(C} Continuously caleulate and record
in the operating record a MTEC
assuming mercury from all hazardous
waste feedstreams is emitted;

(D) Interlock the MTEC calculated in
paragraph {(b)(15)(ii1){C}) of this section
to the AWFCO system to stop hazardous
waste burning when the MTEC exceeds
the uperating requirement of paragraph
(b)(15){ii) oof this sectinn.

(iv) In lieu of the requirement in
paragraph (b)(13)(iii) of this section, you
e y:

{A) Identity in the Notitication of
Compliance a minimum gas Aowrate
limit and a maximum feedrate limit of
mercury from all hazardous waste
feedstreams that ensuces the MTEC
calculated in paragraph (b}(15)(iii){C) of
this section is below the operating
requirement of paragraph (b)(15)(ii} of
this section; and

(B} interlock the minimum gas
flowrate Himit and maximum feedrate
Hiits in paragraph (b} 15)iv)(A) of this
sertion to the AWFCO system to stop
Linzardous waste burning when the gas
tlowrate or mercury feedrate exceeds the
limits in paragraph (b)(15)(iv)(A) of this
section,

(v) Notification requirement. You
must notifv in writing the RCRA
authority that vou intend to comply
with the alternative standard.

((:) * % %

(2) Sturtup, shutdown, and
malfunction plan. {i] You are subject to
the startup. shutdown, and malfunction
plun requirements of § 63.6(e)(3).

(i1} If you elect to comply with
§% 270.235(a){1)(iii}, 270.235(a)(2}(iii), or
270.235(b){1)(i1) of this chapter to
address RCRA concerns that you
nlinimize emissions of toxic compounds
from startup. shutdown, and
malfunction events (including releases
from emergency safety vents):

{A} The startup, shutdown, and
maltunction plan must include a
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description of potential causes of
malfunctions, including releases from
emergency safety vents, that may result
in significant releases of hazardous air
pollutants, and actions the source is
taking to minimize the frequency and
severity of those malfunctions,

(B) You must submit the startup,
shutdown, and malfunction plan to the
Administrator for review and approval.

(1} Approval procedure. The
Administrator will notify you of
approval or intention to deny approval
of the startup, shutdown, and
malfunction plan within 90 calendar
days after receipt of the original request
and within 60 calendar days after
receipt of any supplemental information
that you submit. Before disapproving
the plan, the Administrator will notify
you of the Administrator’s intention to
disapprove the plan together with:

(1} Notice of the infarmation and
findings nn which intended disapproval
is based; and

(1) Nntice of oppartunity tor vou to
present additional information to the
Administrator before final action on
disapproval of the plan. At the time the
Administrator notifies vou of intention
to disapprove the plan, the
Administrator will specify how much
time vou will have atter being notified
on the intendued disapproval to submit
additional information. ]

(2) Responsihility of ewners und
nperators. You are responsible for
ensuring that vou submit anv
supplementary and additinnal
information suppurting vour plan in a
timely manner to enable the
Administrater to consider whether to
approve the plan. Neither your
submittal of the plan, nor the
Administrator's failure to approve or
disapprove the plan. retirves vou of the
responsibility to comply with the
provisions of this subpart.

(C) Changes to the plun that mav
sigrificantly increase emissions. (1) You
must request approval in writing from
the Administrator within 5 days after
making a change to the startup,
shutdown, and malfunction plan that
may significantly increase emissions ot
hazardous air pollutants.

{2) To request approval of such
changes to the startup, shutdown, and
malfunction plan, you must fullow the
procedures provided by paragraph
(€)(2)(i1}(B) uf this section for initial
approval ot the plun.

* * * * *

{v) Operuting under the startup,
shutdown, and mulfunction plan. (A)
Compliance with AWFCO requirements
during malfunctions. (1) During
malfunctions, the automatic waste teed

cutnff requirements of § 63.1206(c)(3)
continue to apply. except for paragraphs
(€)(3)(v) and (c)(3}vi) of this section. If -
vou exceed a part 63, Subpart EEE, of
this chapter emission standard
monitored by a CEMS or COMs or
uperating limit specified under
§63.1209, the automatic waste feed
cutotf system must immediately and
automatically cutoff the hazardous
waste feed, except as provided by
paragraph (¢cN3}{viii) of this section. If
the malfunction itself prevents
immediate and automatic cutoff of the
hazardous waste feed. however, you
must cease feeding hazardous waste as
quickly as pussible,

(2) Although the sutomatic waste feed
cutnff requirements continue to apply
during a malfunction, an exceedance of
an emission standard monitored by a
CEMS or COMS or operating limit
specified under §63.1209 is not a
violation of this subpart if you take the
corrective measures prescribed in the
startup, shutdown, und maifunction
lan.

! (3) Excessive exceedunces during
uredfunctions. For each set of 10
exceedances of an emission standard or
opurating requirement while hazardous
wiste remaing in the combustion
chamber (e when the hazardous waste
residence time has not transpired since
the hazardous waste feed was catof)
during a G0-day blnck period. vou must:

(/) Within 45 davs of the 10th
exceedance, complete an investigation
nf the cause of vach exceedance and
evaluation of approaches to minimize
the frequency. duration, and severitv of
eich exceedance, und revise the startup.,
shutdown, and multunction plan as
warranted by the evaluation to
minimize the frequency. ducation. and
severity of vach exceedance; and

(i) Record the msults of the
investigation and evaluation in the
operating record, and include o
stnmary of the investigation and
evaluation. and anv changes to the
startup. shutdown, and malfunction
plan. in the excess emissions report
required under § 63.10{)(3).

(B) Compliance with AWFCO
requirements when burning hazardous
waste during startup and shutdown. (1)
If vou feed hazardous waste during
startup or shutdown, you must include
witste feed restrictions (e.g., type and
quantity), and other appropriate
operating conditions and limits in the
startup, shutdown, and malfunction
plan.

{2} You must interlock the operating
limits you establish under paragraph
(c)(Z)v)(BHT) of this section with the
automatic waste feed cutoff system
required under § 63.1206{¢)(3), except

for paragraphs (c}3}v) and (c)(3){vi) of
this section.

(3) When feeding hazardous waste
during startup or shutdown, the
automatic waste feed cutoff system must
immediately and automatically cutoff
the hazardous waste feed if you exceed
the operating limits you establish under
paragraph {c){2)(v){B)(1) of this section,
except as provided by paragraph
(c)(3}viii) of this section.

(4) Although the automatic waste feed
cutoff requirements of this paragraph
apply during startup and shutdown, an
exceedance of an emission standard or
uperating limit is not a violation of this
subpart if you comply with the
operating procedures prescribed in the
startup, shutdown, and malfunction
plan.
* * * * *

(4} * * * (i) Failure to meet
stundards, If an emergency safety vent
(ESV) npens when hazardous waste
remitins in the combustion chamber
(7.e., when the hazardous waste
residence time has not expired) during
an event other than a malfunction as
definue in the startup. shutdown, and
malfunction plan such that combustion
gages ure not treated as during the most
recent comprehensive pecformance test
(e.g.. it the combustion gas by-passes
uny emission control device that was
nperating during the perfurmance test},
vou must document in the operating
record whether vou remain in
compliance with the emission standards
of this subpart considering emissions
during the ESV opening event,

* * * * *

(iv) Beporting requirements. You must
submit to the Administrator a written
report within 5 days of un ESV apening
that results in failure to meet the
emission standards of this subpart (as
determined in paragraph (c){4)(i) of this
section) documenting the result of the
investigation and corrective measures
taken.

* , * * *

6. Section 63.1207 is amended by:

a. Revising paragraph (c)(2){i}A).

b. Adding puragraph {¢)(2)(iii).

t.. Revising paragraphs (d)
introductory text, (d)(1). and (d)}{2).

. Adding paragraph (d)(4).

The revisions and additions read as
fullows:

§63.1207 What are the performance
testing requirements?
El * * * *

([\) * w X

[2] L

[i] * kK ok
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{A) Initiated after 54 months prior to
the compliance date, except as provided
by paragraph (c){2)(iii) of this section;

* * * * *

(iii) The data in lieu of test age
restriction provided in paragraph
{c)(2){i)(A) of this section does not apply
for the duration of the interim standards
{i.e., the standards published in the
Federal Register an February 13, 2002.
Paragraph (c)(2)(i}(A) of this section
does not apply until EPA promulgates
permanent replacement standards
pursuant to the Settlement Agreement
noticed in the Federal Register on
November 18, 2001,

* * * L4 £

{d) Frequency of testing. Except as
otherwise specified in paragraph {d}(4}
of this section, you must conduct testing
periodically as prescribed in paragraphs
(cd)(1) through (d}{3) of this sectinn, The
date of commencement of the initial
comprehensive pecformance test is the
hasis for establishing the deadline to
comnience the initial confirmatory
pertformance test and the next
comprehensive perfurmance test. You
nay conduct performance testing at any
time prior to the required date. The
deadline for comsmencing subsequent
confirmatory and comprehensive
pertormance testing is based on the date
of commencement of the previous
romprehensive performance test. Unless
the Administrator grants a time -
extensinn under paragraph (i) of this
sestion, you must conduct testing as
fullows:

(1) Comprehensive performance
testing. Except as otherwise specified in
paragraph (d)(4) of this section, you
mst commence testing no later than 61
months after the date of commencing
the previous comprehensive
performance test. If vou submit data in
lieu of the initial performance test. you
must commence the subsequent
comprehensive performance test within
61 months of commencing the test used
to provide the data in lieu of the initial
performance test.

(2) Confirmatory performance testing.
Except as otherwise specified in
paragraph (d)(4) of this section, you
must commence confirmatory
performance testing no later than 31
months after the date of commencing
the previous comprehensive
performance test. It you submit data in
lisu of the initial performance test, you
must commence the initial confirmatory
performance test within 31 months of
the date six months atter the compliance
date. To ensure that the confirmatory
test is conducted approximately
midway between comprehensive
performance tosts, the Administrator

will not approve a test plan that
schedules testing within 18 months of
commencing the previous
comprehensive performance test.

* * * * *

(4) Applicable testing requirements
under the interim standards. (i) Waiver
of periodic comprehensive performance
tests, Except as provided by paragraph
(£)(2) of this sectinn, you must conduct
only an initial comprehensive
performance test under the interim
standards (i.e., the standards published
in the Federal Register on February 13,
2002; all subsequent comprehensive
performance testing requirements are
waived under the interim standards.
The provisions in the introductory text
to paragraph {d) and in paragraph (d}(1)
of this section do not apply until EPA
promulgates permanent replacement
standards pursuant to the Settlement
Agreement noticed in the Federal
Register on November 16, 2001.

{ii) Waiver of confirmatory
perfarmunce tests. You are not required
to conduct a contirmatory test under the
intertem standards (f.e.. the standards
published in the Federal Register on
February 13, 2002, The confirmatory
testing requirements in the introductory
text to paragraph (d) and in paragraph
(d}(2) of this section are waived untii
EPA promulgates permanent
replacement standards pursuant to the
Settlement Agreement noticed in the
Federal Register on Novewber 16, 2001,
* L L4 * Ed

7. Section £3.1209 is amended by:

i Revising paragraphs (k)
introductory text, (k){1], and (k)(7}(i).

b. Removing paragruph (m){(1](i{D}.

The revisions read as tollows:

§63.1209 What are the monitoring
requirements?
* * * * £

(k) Dioxins and furens. You must
comply with the dioxin and furans
cmission stundard by establishing and
complving with the following operating
parameter limits. You must base the
limits on nperations during the
comprehensive performance test, unless
the Hmits are based on manufacturer
specitications.

{1} Gas temperature at the inlet to a
dry particulate matter control device. {i)
For hazardous waste burning
incinerators and cement kilns, if the
combustor is equipped with an
electrostatic precipitator, bughouse
(fabric filter). or other dry emissions
control device where particulate matter
is suspended in contact with
combustion gas, vou must establish a
limit on the maximum temperatura of
the sas at the inlet to the device on an
hourly relling average. You must

establish the hourly rolling average limit
as the average of the test run averages.

(i1} For hazardous waste burning
lightweight aggregate kilns, you must
establish a limit on the maximum
temperature of the gas at the exit of the
(last) combustion chamber (or exit of
any waste heat recovery system) on an
hourly rolling average. The limit must
be established as the average of the test
TUn averages;

* * * * *

(7J *® * ok

(i) Monitoring bed life. You must:

{A} Monitor performance of the
carhnn bed consistent with
manutacturer's specifications and
recommendations to ensure the carbon
bed (or bed segment for sources with
multiple segments) has not reached the
end of its useful life to minimize dioxin/
furan and mercury emissions at least to
the levels required by the emission
standards;

(B} Ducument the monitoring
procedures in the operation and
maintenance plan;

(C) Record results of the performance
monitoring in the operating record; and
{0} Replace the bed or bed segment

hefore it has reached the end of its
useful it to minimize dioxin/turan and
mercury emissions at least to the levels
required by the emission standards,

* *® * Ed *

PART 264—STANDARDS FOR
OWNERS AND OPERATORS OF
HAZARDOUS WASTE TREATMENT,
STORAGE, AND DISPOSAL
FACILITIES

1. The authority citation for part 264
vontinues to read as follows:

Authnrity: 42 1050 6905, 6912(a), 6924.
ind 6925,

2, Seetion 264.340 is amended by
revising paragraph (b}(1) and adding
paragraph (b){4] to read us follows:

§264.340 Applicability.
* * * L] *

{b) * * * (1) Except as provided by
paragraphs {bj(2), (b}(3), and (b)(4) of
this section. the standards of this part
no longer apply when an owner or
operator demonstrates compliance with
the maximum achievable control
techaslogy (MACT) requitements of part
63. subpatt EEE. of this chapter by
conducting a comprehensive
performance test and submitting to the
Administrator a Notification of
Compliance under §§63.1 207{j) and
63.1210(b} of this chapter documenting
compliance with the requirements of
part 63, subpart EEE, of this chapter.
Nevertheless, even atter this
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demonstration of compliance with the
MACT standards, RCRA permit
conditions that were based on the
standards of this part will continue to be
in effect until they are removed from the
permit or the permit is terminated or
revoked, unless the permit expressly
provides otherwise,

* * " * *

(4} The following requirements
remain in effect for startup, shutdown,
and malfunction events if vou elect to
comply with § 270.235(a)(1){i) of this
chapter to minimize emissions of toxic
compounds from these events:

(i) Section 264.345(a) requiring that
an incinerator operate in accordance
with operating requirements specified
in the permit; and

(ii) Section 264.345(c) requiring
compliance with the emission standards
and operating requirements during
startup and shutdown if hazardous
wiste is in the combusticn chamber,
except for particular hazardous wastes.

L4 * * * *

PART 265—INTERIM STATUS
STANDARDS FOR OWNERS AND
OPERATORS OF HAZARDOUS WASTE
TREATMENT, STORAGE, AND
DISPOSAL FACILITIES

1. The uuthority citation for part 265
coatinues to read as follows:

Authority: 42 11.5.C. GU05. 6006, 6912,
GUZ2. G231, G924, GOZ5, 635, 6916, and
64937, unless atherwise noted.

2. Section 265.340 js amended by
revising puragraph (b)(1) und udding
puragraph (b)(3) to read as follows:

§265.340 Applicability.
* Ll e * L4

(b} * * *(1) Except as provided by
paragraphs {(bH2) and (b){3) uf this
section, the standards of this part no
longer apply when an owner or operator
demonstrates compliance with the
maximum achievable control
technology (MACT) requirements of part
B3, subpart EEE. of this chapter by
conducting a comprehensive
perturmance test and submitting to the
Administrator a Notitication of
Compliance under §§ 63.1207(j) and
63.1210(b) of this chapter documenting
compliance with the requirements of
part 63. subpart EEE, of this chapter.
* ~ Ed * £l

{3) Section 265.345 generaliv
prohibiting burning of hazardous waste
during startup and shutdown remains in
effect if you elect to comply with
§270.235(b)1)(i) of this chapter to
minimize emissions of toxic compounds
from startup and shutdown.

* L] * L3 x

PART 266—STANDARDS FOR THE
MANAGEMENT OF SPECIFIC
HAZARDOUS WASTES AND SPECIFIC
TYPES OF HAZARDOUS WASTE
MANAGEMENT FACILITIES

1. The authority citation for part 266
continues to read as follows:

Autharity: 42 U1.5.C. 1006, 2002(a). 3004,
and 3014, G905, 6906, 6912, G922, 6UZ4,
6925, and G937,

2. Section 266,100 is amended by
redesignating paragraphs (b)(2)(i),
(bY(2)(ii), (h)(2)(ii1), and (b)(2}{iv) as
paragraphs (b)(2)(it), (b){2)(iii), (bH2)(iv),
and (b)(2){v), respectively, and adding
new paragraph (b)(2)(i} to read as
follows:

§266.100 Applicability.

* * * * *

{i) It vou elect to comply with
§270.235{)(1)(i) of this chapter to
minimize rmissions of toxic compounds
from startup. shutdown, and
maltunction cvents. § 266.102(e)(1)
requiring eperations in accordance with
the uperating requirements specitied in
the permit at all times that hazardous
waste is in the unit, and
§266.102(e)2)(iii) requiring compliance
with the emission standards and
nperating requirements during startup
ane shutdown it hazardous waste is in
the combustion chamber, except for
pacticulur hazardous wastes. These
provisions apply nnly during stactup.
shutdinvn. and malfunction events;

* * * * ar

PART 270—EPA ADMINISTERED
PERMIT PROGRAMS: THE
HAZARDOUS WASTE PERMIT
PROGRAM

1. The authority citation tor part 270
continues to read as follows:

Authority: 42 [1L.5.C. 6903, 6912. G924,
GU25. 6927 f939. and 5074,

2. Section 270,19 is amended by
revising paragraph (e) to vead as follows:

§270.19 Specific part B information
requirements for incinerators.
* * " * *

(#) When an owner or operator
demonstrates compliance with the air
emission standards and lHmitations in
part 63. subpart EEE, of this chapter
(i.e.. by conducting a comprehensive
perfurmance test and submitting a
Notification nf Compliance), the
requirements of this section do not
apply. except those provisions the
Director determines are necessary to
ensure compliance with §§ 264.345(a)
and 264.345{(c) of this chapter if you

elect to comply with § 270.235(a)(1)(i) to
minimize emissions of toxic compounds
from startup, shutdown, and
malfunction events. Nevertheless, the
Director may apply the provisions of
this section, on a case-by-case basis, for
purposes of information collection in
accordance with §4§ 270.10(k} and
270.32(b){2).

3. Section 270,22 is amended by
revising introductory text to read as
follows:

§270.22 Specific part B information
requirements for boilers and industrial
furnaces burning hazardous waste,

When an owuner or operator of a
cement or lightweight aggregate kiln
demonstrates compliance with the air
emission standards and limitations in
part 63. subpart EEE, of this chapter {i.e.,
by conducting a comprehensive
pertormance test and submitting a
Notitication of Compliance). the
requirements of this section do not
apply. except those provisions the
Director determines are necessary to
ensure conmipliance with §§ 266.102(e){1)
and 266.102{e)(2)(iii) of this chapter if
vou elect to enmply with
§270.23501)(1)(i) to mihimize emissions
ot toxic compounds from startup,
shutduwn, and malfunction events.
Nevertheless. the Director may apply
the provisions of this section, on a case-
byv-case basis, for purposes of
infornration collection in accordance
with §% 270.10(k) and 270.32{b)(2).

* * * » %

4. Section 270.62 is amended by
revising introcuctory text to read as
tallows:

§270.62 Hazardous waste incinerator
permits.

When an owner or operator
demonstrates compliance with the air
eiission standards and limitations in
part 63, subpart EEE. of this chapter
(i.e.. by conducting a comprehensive
performunce test and submitting a
Notification of Compliance). the
reciuirements of this section do not
apply, except those provisions the
Director determines are necessary to
ensure compliance with §§ 264.345(a)
and 264.345(c) of this chapter if you
elect to comply with § 270.235(a}(1)(i) to
minimize emissions of toxic compounds
from startup. shutdown, and
malfitnction events. Nevertheless, the
Director may apply the provisions of
this section. on a case-by-case basis, for
purposes of information collection in
accordance with §§ 270.10(k) and
270.32(h)(2).

* * * * *
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5. Section 270.66 is amended by
revising intrnductory text to read as
folows:

§270.66 Permits for boilers and industrial
furnaces burning hazardous waste.

When an owner or operator of a
cement or lightweight aggregate kiln
demonstrates compliance with the air
emission standards and limitations in
part 63, subpart EEE, of this chapter
{i.e., by conducting a comprehensive
performance test and submitting a
Notification of Compliance}, the
requirements ot this section do not
apply, except those provisions the
Director determines are necessary to
ensure compliance with §§ 266.102(e)(1)
and 266.102(e)2)(iii) of this chapter if
you elect to comply with
§270.235(a)(1)(i) to minimize emissions
of toxic compounds from startup,
shutdown. and malfunction events.
Nuvertheless, the Director may apply
the provisions of this section, on a case-
by-case basis. for purposes of
information collection in accordance
with §% 270.10{k) and 270.32(h)(2).

Ed * * * -

6. Part 270 is amended by adding

Subpart [ to read as follows;

Subpart I—Integration with Maximum
Achievable Control Technology
{MACT) Standards

§270.235 Options for incinerators and
cement and lightweight aggregate kiins to
minimize emissions from startup,
shutdown, and malfunction events.

{a} Farilities with existing permits. (1)
Revisions to permit conditions after
documenting complionee with MACT.
The owner ar oparator of o RORA-
permitted incinerutor. cement kiln, or
lizhtweight aggregate kiln mav request
thut the Director address permit
conditions that minimize emissions
from startup. shutdown, and
maltunction events under anv of the
following options when requesting
removal of permit conditions that are no
lunger applicable according to
§% 264.340(h) and 266.100(h) of this
chapter:

(i) Retain relevant permit conditinns.
Under this option. the Director will:

(A) Retain permit conditions that
address releases during startup.
shutdown, and maltunction events,
including releasas trom emergency
safuty vents, as these events are defined
in the facility's startup. shutdown. and
malfunction plan required under
§63.1206(x)(2) of this chapter; and

(B) Limit applicability of those permit
conditions only to when the facility is
opurating under its startup. shutdown.
and maltunctinn pian.

(ii) Revise relevant permit conditions,
{A) Under this option, the Director will:

(1) Identify a subset of relevant
existing permit requirements, or
develop alternative permit
requirements, that ensure emissions of
toxic compnunds are minimized from
startup, shutdown, and malfunction
events, including releases from
emergency safety vents, based on review
of information including the source’s
startup, shutdown, and malfunction
plan, design, and operating history.

(2) Retain or add these permit
requirements to the permit to apply only
when the facility is operating under its
startup. shutdown, and malfunction
plan.

(B} Changes that may significantly
increase emissions. {1) You must notify
the Director in writing of changes to the
startup, shutdimvn, and malfunction
plan or changes to the dusign of the
source that may significantly increase
emissions of toxic compounds from
startup, shutdown, or malfunction
vvents, including releases trom
umergency safety vents, You must notify
the Director of such chanyges within five
duys ot making such changes. You must
idemtity in the notitication
recommended revisions to permit
conditions necessiry as a result of the
changes to ensure that emissions of
toxic ceanpounds are minimized during
thise events.

(2} The Direstor mav revise permit
conditions as a result of these changes
fo pnsure that emissions of toxic
compounds are minimized during
sturtup. shutdown, or malfunction
vvents, including releases frum
srergency sufety veats either:

(/) Upon permit renewal. or. if
wirtanted:

(i) By muodifving the permit under
§% 270,41 (a) ur 27042,

{iii) Remove permit conditions. Under
this option:

(A} The nwner or operator must
document that the sturtup. shutdown,
and malfunction plan required under
§ 6:3.1206{c)(2} of this chapter has heen
approved by the Administrator under
§63.1206(c)(2){ii}(B} of this chapter; and

(B} The Director will remave permit
conditinns that are no Ionger applicable
aceording to §§ 264.340(b) and
266.100(h) of this chapter.

(2) Addressing permit conditions
apon permit reissuance. The owner ot
aperator of an incinerator, cement kiln,
or lightweight aggregate kiln that has
conducted a comprehensive
performanee test and submitted to the
Administrator a Notitication of
Compliance documenting compliance
with the stundurds of purt 63, subpart
EEE. of this chapter muy request in the

application to reissue the permit for the
combustion unit that the Director
controf emissions from startup,
shutdown, and malfunction events
under any of the following options:

{i) RCEA option A. (A) Under this
option, the Director will:

(1) tnclude, in the permit, conditions
that ensure compliance with
§8 264.345(a) and 264.345(c) or
§§ 266.102(2)(1) and 266.102(e)(2)(iii) of
this chapter to minimize emissions of
toxic compounds from startup,
shutdown. and malfunction events,
including releases from emergency
safety vents; and

{2) Specity that these permit
requirements apply only when the
facility is operating under its startup,
shutdown, and malfunction plan.; or

(ii) RCRA option B. (A) Under this
option. the Director wiil:

(1) include, in the permit conditions,
that ensure emissions of toxic
compounds are minimized from startup,
shutdewn. und malfunction events,
including releases from emergency
safety vents. bused un review of
information including the source’s
startup, shutdown, and malfunction
plan. design, and operating history; and

(2} Specity that these permit
requirements apply only when the
facility is operating under its startup,
shutdonwn, and malfunction plan.

(B) Chunges that may significantly
increase emissions, (1) You must notify
the Director in writing of changes to the
startup. shutdown, und malfunction
plan ar changes to the design of the
source that nuy significantly increase
pmissions of toxic compounds from
startup. shutdown, or malfunction
events. including relvases trom
emurgency safety vents. You must notify
the Director of such changes within five
davs of making such changes. You must
identify in the notification
recomuended revisions to permit
conditions necessary as a result of the
changes to ensure that emissions of
taxic compounds are minimized during
these events,

(2] The Director may revise permit
conditions as a result of these changes
to ensure that emissions of toxic
compounds are minimized during
sturtup. shutdown. or malfunction
pvents. including releases from
emurgency safuty vents either:

{i} Upon permit renewal, or, if
wartanted:

(if) By moditying the permit under
55 270.41(a) or 270.42; ar

(iii) CAA option. Under this option:

(A} The owner or operator must
dacument that the startup, shutdown,
and maltunction plan required under
§ 63.1206{c}2) of this chapter has been




6818 Federal Register/Vol. 67,

No. 30/Wednesday, February 13, 2002/ Rules and Regulations

approved by the Administrator under
§63.1206(c){(2)ii)(B) of this chapter; and

(B) The Director will omit from the
permit conditions that are not
applicable under §§ 264.340(b) and
266.100(b) of this chapter.

(b} Interim status facilities. (1) Interim
status operations. In compliance with
§§ 265.340 and 266.100(b), the owner or
operator of an incinerator, cement kiln,
or lightweight aggregate kiln that is
operating under the interim status
standards of part 265 or 266 of this
chapter may control emissions of toxic
compounds during startup, shutdown,
and malfunction events under either of
the following options after conducting a
comprehensive performance test and
submitting to the Administrator a
Notification of Compliance
documenting compliance with the
standards of part 63. subpart EEE, of this
chapter:

(i) BCRA option. Under this aption,
the owner or operator continues to
comply with the interim status emission

standards and operating requirements of
part 265 or 266 of this chapter relevant
to control of emissions from startup,
shutdown, and malfunction events,
Those standards and requirements
apply only during startup. shutdown,
and malfunction events; or

(ii) CAA aption. Under this option,
the owner or aperator is exempt from
the interim status standards of part 265
or 266 of this chapter relevant to cantrol
of emissions of toxic compounds during
startup, shutdown, and malfunction
events upon submission of written
notification and documentation to the
Director that the startup, shutdown, and
malfunction plan required under
§ 63.1206(c)(2) of this chapter has been
approved by the Administrator under
§ 63.1206(c)(2)(ii)(B) of this chapter.

(2) Operations under a subsequent
RCRA penmit. When an owner or
uperator of an incinerator, cement kiln,
or lightweight ageregate kiln that is
operating under the interim status

standards of parts 265 or 266 of this
chapter submits a RCRA permit
application, the owner or operator may
request that the Director control
emissions from startup, shutdown, and
malfunction events under any of the
aptions provided by paragraphs (a)(2)(i),
{a)(2)ii}, or {a){2){iii) of this section.

PART 271—REQUIREMENTS FOR
AUTHORIZATION OF STATE
HAZARDOUS WASTE PROGRAMS

7. The authority citation for part 271
centinues to read as follows:

Authority: 42 [J.5.C. 9605, 6912(2), and
B926.

8. Section 271.1(j) is amended by
adding the following entry to Table 1 in
chronological order by date of
publication {“Promulgation date”) in
the Federal Register, to read as follows:

§271.1 Purpose and scope.

x * L L] *

[”* L

TABLE 1.—REGULATIONS IMPLEMENTING THE HAZARDOUS AND SOLID WASTE AMENDMENTS OF 1984

Promulgation date

Title of reguiation

Federal Register reference

Effective date

February 13, 2002 ..............

Interim Standards for Hazardous Air Poliutants for Haz-

- - -

ardous Waste Combustors.

. . .

finsert page No.] ..ceeeen...

. -

February 13, 2002.

[FR Dog. 02-43406 Filed 2—12-02: 8:43 am|
BILLING CODE §560~50-P




Thursday,
February 14, 2002

pister

Part II

Environmental
Protection Agency

40 CFR Parts 63, 266, and 270

NESHAP: Standards for Hazardous Air
Pollutants for Hazardous Waste
Combustors; Final Rule

deral Re

i
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 63, 266, and 270
[FRL~7143-4]

RIN 2050-AE79

NESHAP: Standards for Hazardous Air

Pollutants for Hazardous Waste
Combustors (Final Amendments Rule)

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: EPA established standards for
hazardous waste-burning cement kilns,
lightweight aggregate kilns, and
incinerators on September 30, 1999
(NESHAP: Final Standards for
Hazardous Air Pollutants for Hazardous
Waste Combustors) pursuant to section
112(d) of the Clean Air Act (CAA). This
rule included not only the standards
themselves, but a hattery of provisions
setting out the means by which the
stundards would be implemented.
Following promulgation of this final
rule, the regulated community. through
informal comments. raised numerous
issues on specific requirements of the
rule refating to provisions implementing
the emission standards. In response to
these concerns. we proposed and
requested comment on changes to
discrete provisions in the final rule on
fuly 3, 2001. Tudav's action finalizes
sume of the amendments proposed in
that notice. These amendments do not
change the numerical emission
standards, but rather focus on
improvements to the implementation of
the emission standards. primarily in the
areas of compliance. testing and
monitoring, A related final rule
establishing interim emission standards
was published in the Federal Register
on February 13, 2002,

EFFECTIVE DATE: This rule is effective on
February 14, 2002. The incorporation by
reference of a publication listed in this
rule is approved by the Director nf the
Federal Register as of February 14, 2002.
ADDRESSES: You may view the docket to
this rulemaking in the RCRA
Information Center (RIC). located at
Crystal Gateway L. First Floor, 1235
Jefferson Davis Highway. Arlington, VA.
The docket number is F-2002-RC6F—
FFFFF, The RIC is open from 9 a.m. to
4 p.m., Monday through Friday.
excluding Federal holidays. To review
docket materials, we recommend that
you make an appointment by calling
(703) 803-9230. You may copy a
maximum af 100 pages from any
regulatory docket at no charge.
Additional copies cost $0.15/page.

FOR FURTHER INFORMATION CONTACT: For
general information, call the RCRA Call
Center at 1-800-424-9346 or TDD 1~
800-553~7672 (hearing impaired).
Callers within the Washington
Mutropolitan Area must dial 703-412-
9810 or TDD 703—412-3323 (hearing
impaired). The RCRA Call Center is
npen Monday-Friday, 9 am to 4 pm,
Eastern Standard Time. For more
information, contact Frank Behan at
703-308-8476, behan.frank@epa.gov, or
Michael Galbraith at 703-605-0587,
galbraith. michael@epa.gov, or write to
them at the Office of Solid Waste,
5302W, U.S. EPA, Ariel Rios Building,
1200 Pennsylvania Avenue, NW,
Washington, DC 20460,

SUPPLEMENTARY INFORMATION:

Acranyms Used in the Rile

APCD—AIr pollution contro} device

ASME—American Sucisty of Mechanical
Enyineers

CAA—Clean Air Act

CEMS—Continuous emissions monitors/
monitoring system

COMS—Continuous opacity monitaring
suslen

CFR—Cnde of Feleral Regulations

DOC—Ducumentation of Complinnce

DRE—Destruction and removal efficiency

dset—Ehry standard cubic feet

dsci—D0ry stancdaed cubic meter

LPAUSEPA—United States Environmental
Protection Agency

gr—Crins

HAP—Hazanlous air pollurant

HWC—Hazardnus waste combustor

MACT—Maximum Achievable Contral
Technotogy

NESHAP—National Emission Standarnds for
HAPs

ng—Nanogranis

NIC—nutice of [ntent ta Comply

NOC—Notilication of conplisnce

OPL—0Operating paranieter lint

PNM—Particulate matter

POHC—Principal organic hazarduus
constituent

ppmy—Parts per million by valume

psig—Pounds per square inch gage

RCRA—Resource Conservation and Recovery
Act

TEQ—Tuoxicity equivalence
Officiul Record. The nfficial record is

the paper record maintained at the

address in ADDRESSES above.
Supporting Muterials Availability on

the Internet. Supporting materials are

available on the Internet. To access the

information clectronically from the

Waorld Wide Web (WWW), type website

httpdfvwwepu goviepaoswer/

huzwuste/combust.
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Inspection Requirements?
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Combustion System Leak Provisions?

A. What Did We Propaose to Change?

B. What Were Commenters’ Reactions to
the: Proposed Amendments?

C. What Were Commaenters’ Objections to
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Il What Time Extensions for Testing Are
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Limils During Performance Testing and
Pretosting?

AL How Can You Waive OPLs during the
Initial Cempreehensive Performance Test?

B. Hisw Cin You Waive OPLs During
Subsenuent Comprehensive Performance
Tests?

VI What Are the Calibration Requirements
for Temperature Measurement Devices?

VIL What Changes Are We Making to the
Particulate Matter Operating
Reuirements for Sources Using
Activatedd Carbon Injection and Carbon
Beds?

VI How Mayv You Comply Tempararily
With Alternative. Otherwise Applicable
MACT Standords?

A, What Are the Implications of Being an
Alfected Saurce Only Under Subpart
EEE?

B. How Are Rolling Averages Calculated
When Changing Modes of Operation?

IX. What Are the Procedures for Allowing
Uise of Less Sensitive Bag Leak Detection
Svstems?

Purt Furr—What Technical Corrections Are
Being Mude in Todav's Rule?

I What Carrections Are We Making to part
63, Subpart EEE? .
A. Several Tvpouraphical Errors Are
Corrected
B. Several Citations Are Corrected
[1. What Correction Are We Making to
§ 266.1007
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§270.42{j){1}: Combustion Facility
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Changes 1o Meet part 63 MACT
Standards?

[V. What Carrection Are We Making to Tabls
1 to Subpart EEE—General Provisions
Applicable to Subpart EEE?

Part Five—What Are the Analytical and
Regulatory Requirements?

1. Executive Order 12866: Regulatory
Planning and Raview

Il What Economic and Equity Analyses Were
Completed in Suppaort of the Proposed
Rule?

T What Substantive Comments Were
Received on the Cost/Economic Aspects
of Proposed Rule?

IV. What Are the Potential Costs and Benetits
of Taday's Final Rule?

V. What Cansideration Was Given to Small
Entities under the Regulatory Flexibility
Act {RFAJ, as Amended by the Small
Business Regulatory Enforcement
Fairness Act of 1996 [SBREFA), 5 USC
601 at. seq.?

VI. Was the Unfunded Mandates Reform Act
Considered in this Final Rule?

VII. Were Equity Issues and Children’s
Health Considered in this Final Rule?
VIL What Consideration Was Given to Tribal

Governments in this Final Rule?

IX. Were Fuderalism Implicatinns Consirtered
in Toeday's Final Rule?

X. Were Energy [mpacts Considered?

XI. Paperwork Reduction Act

XI[. National Technology Transfer and
Acdvincement Act of 1143

X[ The Congressional Review Act (5 U.5.C
801 ef seq., as Adided by the Small
Business Regulatory Enforcemen
Fairness Act alf 1996) '

Purt Six-—Dedegution hnplications

1. What [s the Authority for the Final
Amendment Rule?

1. Why Should 1 Apply for Delegation of this
Rule?

Part One—What Events Led up to This
Rule?

I. What Is the Background of This Rule?

A. What Is the Phase I Rule?

Today's notice finalizes specitic
changes to the NESHAP: Final
Standards tfor Hazardous Air Pollutants
for Hazardous Waste Combustors (Phase
I) rule, published September 30. 1999
(64 FR 52828). In the Phase [ final rule,
we adopted National Emission
Standards for Hazardous Air Pollutants
to control emissions of hazardous air
pollutants {HAPs) from burning
hazardous waste in incinerators. cement
kilns, and lightweight aggregate kilns
pursuant to section 112{d) vt the Clean
Air Act (CAA), which provisions require
that the emission standards reflect the
performance of best available contral

technology. Cement Kiln Recycling
Coalition v. EPA, 255 F. 3d 855, 857
{D.C. Cir, 2001). This level of control is
usually referred to as MACT, maximum
available control technology. Id. at 859,
These standards apply to the three
major categories of hazardous waste
burners—incinerators, cement kilns,
and lightweight aggregate kilns. For
purposes of today’s rule, we refer to
these three categories collectively as
hazardous waste combustors (HWC).
More information on the Phase | HWC
MACT rule is available electronically
from the World Wide Web at
wwiv.epa.gov/hwemact.

B. How Did the Court's Opinion To
Vercate the Rule and Petitioners foint
Motion To Stay the Mandate Affect
Phase I and Today's Rule?

A number of parties, representing
interests of both industrial sources and
of the environmental community,
sought judicial review of the emission
stunclards and certain related
provisions. Petitions for review have
also been filed challenging certain of the
implementation provisions of the rule,
but these petitions have been severed
from the litigation dealing with the
emission standards, and all litigation on
theses challenges has been staved by
consent of the parties.

As described in the “interim
standards™ final rule in yesterday’s
Federal Register, the D.C. Circuit. in the
case challenging emission standards,
tound that EPA had failed to explain
adequately how its methodology for
valculating so-called MACT floors
satistied the requirements of section
112(d}3). Cement Kiln Recveling
Coalitinn, 255 F. 3d 853 (D.C. Cir. 2001).

On October 19. 2001, we, together
with all other petitioners that
challenged the hazardous waste
combustor emission standards, tiled a
joint motion asking the Court to stay the
issuunce of its mandate tor four months
to allow us time to develop interim
stundards. Although neither the
npinion, nor the litigation, deals with
the implementation provisions at issue
in this rulemaking.! these issues became
a part of post-July 24 discussions
between EPA and the petitioners. As
part of the joint agreement and joint

1 As nnted above. vitully all issues involving
implememtation provisions were severed aucd
assigned separale tase naehers, aud so were 1ot
lieore tie panel which decided Cewram Kiln
Recveling Coalition.

motion to the court which resulted from
those discussions, we agreed to
promulgate by February 14, 2002 several
of the compliance and implementation
amendments to the rule which we
proposed on July 3, 2001 (66 FR 35126).
Further information on this process is
found in the “interim standards” final
rule in yesterday’s Federal Register, and
the jnint motion can be viewed and/or
downloaded from EPA’s Hazardous
Waste Combustion website http://
wwiv.epa. goviepaoswer/hazwaste/
combust/preamble fitm.

II. Which Proposed Amendments Are
Included in This Rule?

After promulgation of the Phase [ rule,
commenters {primarily the regulated
community) raised numerous potential
issues thraugh informal comments,
during EPA-conducted implementation
waorkshops (which are open to the
general public), and during litigation
settlement discussions. After
considering the issues raised, we
proposed 33 amendments to the Phase
Trule on fuly 3, 2001 (66 TR 35126,
35047, and 35124). Nine of these
proposed amendments were
promulgated in a Direct Final rule,? and
14 are being finalized todav. Ten
amencdments will be considered as we
procecd with a rulemaking on the final
ceplucement standards scheduled to be
promulgated by June 14, 2005.

In a separate notice published in the
Federal Register an July 3, 2001, we
took direct final action on certain
amendments to the Sept. 1999 Phase |
rule (66 FR 35087). We published the
direct final rule without prior proposal
becuuse we viewed these amendments
as being noncontroversial, We stated
that we would withdraw any
amendments from the direct final
rulemaking that received adverse
comments and instead. would seek
comment on those amendments through
the “parallel™ propnsul that was
published on July 3. 2001 {66 FR
35124).

The following tables include
information on all the amendments from
the july 3, 2001 proposals.

2 Thirleell iinendmertts were pmmulgated on July
4. 2001 in a <lirect final rule contingent upon the
Ageucy nut receiving adverse caniient on the
amedments. See 66 FR 35087, The Agency
rhesived adverse conument on four amendments,
anul isstied a partial witlulrawal of the direct final
rale nn Qctuber 15, 2001 (66 FR 52361} that
witlulrew peomnlgation of those tour amenduients.
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COMBUSTION MACT AMENDMENTS: DIRECT FINAL RULE
Neo, Title of amendmeant Approach to address amendment

.. Hazardous Waste Residence Time ..., No adverse comments received. The amendment became ef-
fective on Qet, 18, 2001,

| Deletion of One-time Notification of Compliance with Alter- | No adverse comments received. The amendment became ef-

native Clean Air Act Standards. fective on Oct. 16, 2001.
.. Use of DRE Data in Lieu of Testing ........coocereeo...n. Adverse comments were received, thus the amsndment was
proposed in the “parallel” proposal, and is being promul-
gated in this rule.
v . Time Extension for Waiving PM and Opacity Standards to Cor- | No adverse comments raceived.The amendment becama el-
relate PM CEMs. fective on Oct, 16, 2001.

Vo Altemative Hydrocarbon Monitoring Location for Short Cement Adverse comments were received, thus the amendment was
Kilns Burning Hazardous Waste at Locations Other Than the picposed in the “parallel” proposal, and is being promul-
"Hot" End of the Kiln. gated in this rule.

VI Altemative to the Particulate Matter Standard for Incinerators | No adverse comments received. The amendment became ef-
Feeding Low Levels of Metals. fective on Qct. 16, 2001.

Vil ....ooeeee. | Deletion of Baghouse Inspection Requirements ... Adverse comments were received, thus the amendment was
proposed in the “parallel” proposal, and is being promul-
gated in this rule.

VHL . Feedstream Analysis for Qrganic HAPS ......coooeeeerivoivv) Adverse comments were received, thus the amendment was
proposed in the “parallel” proposal, and is being promul-
gated in this rule.

IX i, Revisions to the Melals Feedrate Extrapolation Procedures ... | Mo adverse camments received. The amendment became ef-
fective on Oct. 16, 2001,

X .. Feedrate Limits for Undstectable Constituents ......................... | No adverse comments received. The amendment became el-
fective on Cct. 186, 2001.

Xl Revisions to Assist Eady Comphiance .......c.eeeeeervion No adverse comments received. The amendment became ef-
fective on Oct. 16, 2001.

X0, Accuracy Requirements for Weight Measurement Devices ...... | Na adverse comments received. The amendment became ef-
fective on Oct. 16, 2001,

Xiil Celetion of Requirement for Establishing a Scrubber Liquid | No adverse comments received. The amendment became el-

Minimum pH Operator Parameter Limit for Mercury Control fective on Cet. 16, 2001,
for Wet Scrubbers. :
ComBUSTION MACT AMENDMENTS
Proposed Rule
No. Title of amendment Approach to address amendment

Definition of Research, Development, and Demonstration
Sources.

ldentificatiocn of an Organics Residence Time That Inde-
pendent From and Shorter Than the Hazardous Waste Resi-

dence Time.

Cantrols on APCDs After the Hazardous Waste Residence .

Time Has Expired.

tnstantaneous Monitoring of Combustion Zone Pressure

Operator Training and Certification

Bag Leak Detection SYSIem ......cccovooovvvves oo

Time Extensions for Performance Testing If the Test Plan Has
Not Been Approved.

Flexibility in Operations During Confirmatory Perormance
Testing for Dioxin/Furans.

Waiving Operating Parameter Limits During Performance Test-
ing.

Method 23 as an Alternative to Method 0023A for Dioxin/
Furans.

Calibration Requirements for Thermmnocouples ..o,

Alternative Approach to Establish Operating Parameter Limits

Extrapeclation of Operating Parameter LImits .o...ovveeeeeereveie

Limit on Minimum Combustion Chamber Temperature for Ce-
ment Kilns,

Revisions to Operating Requirements for Activated Carbon In-
jection and Carbon Bed Systems,

Clarification of Requirements to Confirm Carbon Bed Age

Revisions to Operating Parameter Limits for Wet Scrubbers ...

Reprepesal of kVA Limits for Electrostatic Precipitators and
Request for Comment on Approaches to Ensure Baghouse
Perfarmance.

How to Comply Temporarily with Altermative, Otherwisa Appli-
cable MACT Standards.

The amendment will be addressed in a future MACT nule.

The amendment is will be addressed in a future MACT rule.

The amendment will be addressed in a future MACT rule.
The amendment is promulgated in today’s rule,

The amendment is promuigated in today's rule,

The amendment is promulgated in today’s nule.

The amendment is promulgated in today's rule.

The amendment is promulgated in today's rule.

The amendment is promulgated in today’s rule,

The amendment will be addressed in a futire MACT rule.
The amendment is prormulgated in today's rule.

The ameandment will be addressed in a future MACT nule.
The amendment wilt be addressed in a future MACT rule.
The amendment will be addressed in a future MACT rule.
The amendment is promulgated in today’s rule.
Amendment is promulgated in today's rule.

The amendment will be addressed in a future MACT rule.
The amendment will be addressed in a future MACT ruls.

Amendment is promulgated in today’s rule.
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ComBusTioN MACT AMENDMENTS—Continued

Proposed Rule

No.

Title of amendment

Approach to address amendment

XX .

RCRA Permitting Requirements for Sources Entering the
RACRA Process Post-Rule Promulgation.

The amendment will be addressed in a future MACT rule.

Part Two—What Revisions, Proposed in
the Parallel Proposal, Are We Making
Today?

I. What Previous DRE Test Results May
You Use To Demonstrate Compliance
With the MACT DRE Standard

A. Why Are We Deleting the Age
Restriction for Using Datu in Lieu of
Performing a DRE Test?

Today we are revising the September
1999 final rule to allow sources that
inject hazardous waste only in the flame
zone to use any previous destruction
and removal efficiency (DRE) test results
to document compliance with the DRE
standard, provided the data meet our
quality assurance/quality controt
requirements. These revisions do not
affect sources that inject hazardous
waste in places other than the normal
flame zone,

Prior to today’s change. we allowed
daty that were no older than tive vears
to he used to docwment complisnee
with the DRE standard. However, |
stakeholders observied that sources that
itnject hazardous waste only in the flame
zone need only document compliance
with the DRE requirement once for the
life of the source under September 1999
final rule, provided the test continues to
be representative of current design and
opetating conditions. Stakeholders
reasoned that. given that a single test is
acceptable to document compliance
with the DRE standard for the life of the
source. the rule should allow use of DRE
data older than five years tu document
compliance with the standard, We agree
with stakeholders’ concerns.
Accordingly. in the parallel proposal to
the direct final rule. we proposed to
allow any DRE results (that meet QA/QC
requirements and that continue to
represent the design and operation of
the source), irrespective of how old the
tests are. to be used in lieu of having the
source perform a new DRE tust. All
comments we received on this issue
were favorable.

This change does not apply to sources
that inject hazardous wuste outside of
the flame zone becauss the September
1999 final rule requires that these
sources document compliunce with the
DRE standard every tive vears. These
snurces may use DRE test results that
are no older than five vears old to

document compliance with the initial
DRE test, and are required to perform a
new test every five years. Although we
explained in the preamble to the July 3,
2001 proposal that the revision
discussed above applies only to sources
that feed hazardous waste in the flame
zone, one commenter notes that the
propused rule did not make a
distinction between sources that feed
waste in the flame zone versus other
sources. We agree with this commenter
and have corrected this oversight in
today's amendmant,

B. Why Are We Expanding the Type of
Allovwable DRE Test Results To Include
Any Results That Pass QA/QLY

The September 1999 final rule
restricts the DRE test data that can be
used in lieu ot performing a new test to
data obtained in support of a previous
RCRA permit issuance or reissuance.
We did this because we wanted to
ensure that the DRE data used met the
quality assurance/quality control
requiremuents applicable to data used to
demonstrate compliates with the
standurds under the RCRA permit
process. Stakeholders, however,
expressed concerns that data meeting
EPA's quality requirements can be
generited outside the RCRA permit
process. For example, a source might
pertorm some tvpe uf CAA performance
testing. This testing potentially could
have the same level of oversight, and the
same quality, as data obtained during
the RCRA permit process.

We agree with stakeholders” concerns.
in the parallel proposal to the direct
tinal rule. we proposed to allow other
DRE data provided that the data were
ubtained with the same level of
aversight and quality as those data
abtained during the RCRA permitting
procass. Atl commenters agree with this
propusal and we are promulgating this
amendment as proposed.

I1. What Are the Hydrocarbon
Monitoring Requirements for Short
Cement Kilns Burning Hazardous
Waste at Locations Other Than the
*‘Hot” End of the Kiln?

Wo are revising the requirements of
§ 63.1206(b}(13) to allow short. dry
process cement kilns to continuously
monitor hvdrocarbons in both the alkali
by-pass duct and at a *'preheater tower

combustion gas monitoring location” as
an alternative to hydrocarbon
monitoring in the main stack. These
revisions are identical to those proposed
{in the parallel proposal to the direct
final rule (66 FR 35124 and 35092)).
Accoedingly, we are revising the
requirements of §63.1206(b){13)(i) and
adding the definition for a “preheater
tower cumbustion gas monitoring
locatinn™ to §63.1201(a) as proposed.

Prior to today’s action,
§63.1206(h)(13)(i) required new and
existing cement kilns to comply with a
main stack hvdrocarhbon standard of 20
ppmy if hazardous waste is fed at a
location other than the kiln end where
fuels are normally fired and products
are normally discharged (this is also
duscribed as the “hot” end of the kiln),
These other locations can include firing
huzardous waste at midkiln, at the
upper end of the kiln where raw
materials are fed. or in the calciner. As
explained in the final rule promulgated
un September 30, 1999, we concluded
that it wanld not be appropriate for
cement kilos to comply with a
hvdrucarhon standaed in the by-pass
duct if hazardous waste is fed ata
fucation downstream (relative to the
direction of flue gas flow} of the by-pass
sampling location. We stated that such
nperation would result in combustion of
hazardous waste that wiuld not be
monitored by a hydrocarbon monitor
(64 TR 52971).

Today's rule establishes an alternative
to the main stack hydrocarbon standard
nf 20 ppv for short, dry process
cement kilns. Specifically, we are
finalizing an alternative hvdrocarbon
standard nf 10 ppmv measured
continuously both in the alkali by-pass
duct and at a preheater towver
combustion gas monitoring location.
This alternative monitoring approach
satisfies nur concern that the
cembustion of hazardous waste is
monitored continuously by a
hydrocarbon maonitor.

One commenter opposed the
propnsed revisions to the hydrocarbon
monitoring requirements and stated that
the provision inappropriately
establishes a separate category for short,
dry process cement kilns and weakens
the hydrocarbon standard by allowing
for an increase in emissions. Three other
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commenters suppaorted the proposed
changes to allow shert, dry pracess
cement kilns to continuously monitor
hydrocarbons in the alkali by-pass duct
and at the preheater tower combustion
gas monitoring location.

We disagree with the commenter that
this hydrocarbon monitaoring alternative
establishes a separate subcategory for
short. dry process carment kilns. The
firal rule promulgated on September 30,
1999 (64 FR at 52885-52888)
established different hydrocarbon and
carbon monoxide standards for cement
kilns with and without by-pass
sampling systems. See
§§63.1204(a)(5)(i) and (ii). All the
existing short, dry process cement kilns
burning hazardous waste are equipped
with a by-pass duct and are subject to
the hydrocarbon and carbnn monoxide
standards of § 63.1204(a)(5)(i). Today's
final rule thus does not create a new
subcategnry for short, dry process
cement kilns,

We also disagree with the commenter
that the alternative hvdeocarbon
monitoring requirements weaken the
hvdrocarbon standard resulting in
increased hvdrocarbon emissions. We
nute that the hydrocarbon emission
standard for the hvdrocarbon
muonitoring alternative (10 ppmv) is
more stringent than the hvdrocarbon
standard in the nain stack (20 ppmv),
All hydrocarbon emissions trom the
combustion of hazardous wastes would
be retlected in the hvdrocarbon
measurements in the hy-pass duct and
at the preheater tower monitering
lacation and would decreasy with
improved combustion efficlency. As a
result, this reflects MACT control or
better bucause the hvdrocarbon stundard
under the alternative is more stringent,
As a rasult. nne likely outecome of the
alternative is that sources mayv burn
hazardous waste under more efficient
conditions,

We recognize, however. that a source
electing the hvdrocarbon monitoring
alternative could substitute for its
normal raw materials with other raw
materials containing higher truce levels
of organics. This monitoring alternative
wouldn't detect higher concentrations of
hydrocarbons emitted from the main
stack (associuted with the new raw
materials) even though hvdrocarbon
cuncentrations originating trom the
combustion of hazardous waste remains
the same. This substitution scenario is
unlikely to occur for cement kilns
because these facilities are sited near the
primary raw material source tu avoid
transportation costs. Transporting large
quantities of an alternative sources of
raw material(s) is likely to he
prohibitively costly. Morsover, wa

anticipate that any potential concerns
associated with such raw material
substitutions can be addressed in a site-
specific risk assessment conducted as
part of the RCRA permitting process.
See Horsehead Resource Development
Co. v. Browner, 16 F.3d 1246, 1262-63
{D.C.. Cir. 1994) (EPA may permissibly
regulate combined emissions from
burning both hazardous wastes and non-
wastes from boilers and industrial
furnaces pursuant to its RCRA
authority).

Accordingly, we are revising the
requirements of § 63.1206(b){13)(i) and
adding the definition for a “preheater
tower combustion gas monitaring
location” to §63.1201(a).

HI. Why Are We Deleting the Baghouse
Inspection Requirements?

As propased (66 FR 35124 and
45096}, we ure deleting the prescribed
baghouse inspection requirements of
§63.2206(c){7)0i}(B)i1-10) applicuble to
incinerators and lightweight aggregate
kilns. We tind that the genera! operation
and matutenance plan requirements
under § 63.1206(c)(7)() and the use of u
bag leak detector are uduequate to ensure
praper operation and maintenance of
the haghouse. We balieve that generic.
prescriptive requireinents (e.g.. monthly
inspection of bags. bug connections and
the: intertor of the baghouse for phvsical
inteurity) may impose burdensome cost
without commensurate benefits because
such requirements may be inappropriate
for the purticular source, [n liew of
complving with generic requirements,
cich suuree is required to develop
menitoring and inspection procedures
and to include those procedures in the
general nperation and maintenance
plan.

We are atso deleting the requirements
nf §63.1206{cH7)(i){A) and
§63.12070{1)[xv) requiring submittal of
the haghouse nperations and
maintenance plans to the Administeator,
We had already dutermined that the
general nperation and maintenance plan
required under §63.1206{¢)(7)(i) need
not be submitted to the Administrator
for review and approval. Therefors, we
tind no need to new single out the
baghuuse operation and maintenance
plan for review and appraval. since
suurees must continuously operate a bag
leak detectar system that identifies
baghouse malfunctions.

Must comments favorad the revision.
One commenter, however, favors
retaining the inspection provisions, and
states that inspections trigger preventive
maintenance, prevent malfunctions, and
identify sources of fugitive emissions,
We believe that site-spuecific baghause
inspection and monitaring provisinns

included in the operation and
maintenance plan, coupled with a bag
teak detector system, will ensure proper
operation and maintenance of the
baghouse because a bag leak detection
system is a state-of-the-art monitoring
system that ensures that the baghause
continues to operate in a manner
consistent with good air pollution
control practices. See also 64 FR 52908,
September 30. 1999. The operation and
maintenance plan must be included in
the operating record and is subject to
review by the inspectors to determine
whether it is adequate to ensure the
bughouse is operated and maintained in
a manner consistent with good air
pollution control practices for
minimizing emissions at least to the
levels required by all relevant standards.
§$63.1206{c)(7) and 63.6{a]. We do not
regard further requirements as necessary
tu assure proper baghouse operation and
maintenani.

IV. What Are the Requirements for
Feedstream Analysis of Organic HAPs?

In the parallel proposal to the direct
finul rule (66 FR 35124 and 35096), we
intended to clarify the requirements for
teedstreant analysis of organic HAPs for
compliance with the DRE standard.
Suction B3.1207{1) requires vou to obtain
“an analvsis of each ferdstream,
including hazardous waste, other fuels,
and industrial feedstocks, as fired, that
includes: * * *an identitication of
such organic hazardous air pollutants
that are prosent in the feedstream,
except that vou need not analvae for
vrganic hazardous air pollutants that
wauld reasonaebly not be nxpected to be
tound in the feedstream.” Fullowing
promulgation of the rule, stakeholders
expressaed concern about whether we
had sought to require an analysis of all
waste terdstreams or unly the hazardous
waste feedstreams. Stakeholders also
brought to our attention that there were
certain fuplications of requiring an
antlvsis of CAA HAPs rather than RCRA
Appendix VI organic compounds, and
stated that the requirement for
continued analysis of srganic HAPs
every five yveurs fur the comprehensive
prriormance test is overly burdensome
if a souree qualifies to comply with the
DRE stanctard with a one-time emissions
test,

We addressed stakelolders' concerns
in the proposed rule as follows. First,
we addressed the implications of
selecting POHCs from the list of organic
CAA HAPs rather than from the list of
RCRA organic compounds for
demonstrating compliance with the DRE
standard. One stakeholder questioned
whether RCRA DRE test data can be
userd in licw of MACT DRE testing if the
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POHCs selected during the RCRA test
are not organic HAPs under the CAA.
Another question was how to ensure
DRE of those organic HAPs for which
thermal stability data are not available.
In response, we stated that, to satisty the
MACT DRE standard, sources must
entsure that the POHCs used to
demonstrate compliance are
reprasentative of the most ditficult to
destroy organic compounds in their
hazardous waste feedstream. Fur
instance, the most difficult to destroy
POHCs used for RCRA DRE testing
‘would alse be representative of the mast
ditficult to destroy CAA organic HAPs.
See 66 FR 35097,

Second, we responded to questions on
the frequency for analyzing organic HAP
compounds in hazardous waste
feedstreams. Stakeholders had
questioned why analysis of wuste
streams for organic HAP compounds
must be included with the site-specific
test plan tor comprehensive
purfnrmance testing every five years
nnee a source has demonstrated
compliance with the DRE standurd with
a one-time test under the conditions of
§63.1206(b}(7)(i). In the propnsal, we
agreed with stakeholders that the
comprehensive unalvsis required by
§ 63.2207(H(11{11A) is not necessary in
all cases. As a result. we proposed to
add §683.1207(HNGIND) to allow
regulatoey ofticiuls to wiiver the
comprelensive analvsis of organic
compounds, provided thut the POHCs
used to demoenstrate compliance with
the DRE standard continue to b
representative of the owanic HAPs
being ted to the combustur. Sec 66 FR
35097,

Third. we clarified that we intended
tn require analysis of organic HAPs in
the hazardous wasts feedstreams only.
Section 63.1207(0(01H)(A) could be
read to imply that sources must analvze
all feadstreams tor nrganic HAPs. We
proposed to amend this section to
reflect our true intent not to require
analysis tor all feedstreams. See 66 FR
35097

The majority of commenters on the
proposal agree with the clarificutions.
However, one commenter asserts that
POHCGCs should be selected considering
organic HAPs in all feedstreams. not just
hazardous waste feedstreams. The
commenter reasons that approval of a
comprehensive performance test plan
without knowledge of the ergunic HAPs
in all feedstreams could result in
selecting POHCs that do not represent
the most difticult to destroy organic
compounds in all feedsteeams. Thus, the
DRE test may not snsure destruction of
the most difficult to destroy compounds
ted to the combuster, The commenter

also suggests that the analysis for HAPs
in all waste streams should be required
because nne or more of the POHCs
selected based on hazardous waste
feedstream analysis may also be present
in nonhazardous waste streams, If the
feedrate of POHCs in nonhazardous
waste feedstreams are not accounted for
during DRE testing, the DRE calculation
will be conservatively low because more
POHCs will be fed than accounted for in
the caleulation. In summary, the
commenter’s fiest concern addresses the
analysis of feedstreams for HAPs for
POHC selection prier to conducting the
performance test, while the second
concern addresses the analysis of
feedstreams for HAPs that are chosen as
POHCs for purposes of calculating DRE
during the performance test.

With ruspect to commenter's first
concern, we disagrer with the need to
censider organi: HAPs in all
feedstraaing for POHC sulection. We
adopted the DRE cequirement from
uxisting RCRA requiremunts where it
applies only to hazardous waste teeds.”
and did so to satisty section 3004
(e](1)(B) 0f RCRA, which requires EPA
to retain ¢ DRE requirement for
hazardous waste. Also, repromulgation
of the RORA requirenient as a CAA
standard saves the administrative
burden of separate RCRA DRE
purmitting. See 64 FR at 52847, In
addition, even if all feedstreams were
vonsidered for POHC selection. we
vonclude that organic HAPs in fossil
tuels and v naterials would not e
selectod us the POHCs of greatest
concern considering the types and
concentration of those arganic HAPs
relative to the tvpes and concentration
of organic HAPs in hazardous wasta
feedstreams. Finally, we note that
mwners and operators typically select
the sume POHCs to demonstrate DRE
regardless of the hazardous waste
present. These POHCs are among the
most ditficult compounds to destrov of
auy arganic compounds, Thus, presence
of organic HAPs in nonhazardous waste
teedstreams is generally moot because
they would not suggest any different
POHCs.

With respuct to the commoenter's
socond concern, we agree that the DRE
caleulation will be conservatively low if
POHCs are present in nonhazardous
waste feedstreams and not accounted for
in the calcalation. However, we are not
aware that this has been a problem for
sources trving to show compliance with
DRE. Therrfore. bused upon the

fFor exanple, the DRE requirenients of § 266,104
Tor coment kilus aad dightweight aggremie kilas
apply o lazardows waste leedstreians culy, oot
lossil Tael or raw maderial fosdstreons,

commenter's two concerns, we think the
proposed clarifications are appropriate.

Part Three—What Revisions, Proposed
in the Technical Amendments Proposal,
Are We Making in Today’s Rule?

1. What Revisions Are We Making to
the Combustion System Leak
Provisions?

We are making several revisions to the
combustion system leuak provisions.
First, we are amending the definition of
an instantaneous pressure maonitor to
better clarify that the intent of the
combustion system leak requirements is
to prevent fugitive emissions from the
combustion of hazardous waste rather
than from nonhazardous feedstreams.
The revised definition also clarifies that
instantaneous prassure monitors must
detect and record pressure at a
frequency adeguate to detect
combustion system leak events, as
determined on a site-specific basis. See
§614.1201(a) und §63.1209(p). Second,
vou must specify the method that you
plan to use to conteol combustion
svstem leaks in the performance test
workplan and Nuotification of
Compliance. See § 1206{c)(5)(it).
Finally, in response to numerous
comments, tnday’s rule also adopts a
provision that will ullow vou. upon
prior written approval of the
Administrator, to use other techniques
to monitor pressue that can be
flemnnstrated to prevent fugitive
viissions without the use of
instantaneous pressure limits. See
§63.1206{c)(5)(1)(D).

A, What Did Ws: Propnse To Change?

The September 1999 tinal cule
requires vou to control combustion
system leaks by eithor: (1) Keeping the
combustion zone sealed; (2) maintaining
the maximum combustinn zone pressure
lwer than the wnbient pressure using
an instuntaneous monitor; or (3) using
an alternative means to provide control
ol svsteny leaks. After publication of the
Final rule. stukeholders expressed
concern that the requirement to
maintain the combustion zone pressure
hiwer than ambient pressure {option 2
above} could result in an overly
prescriptive requirement. Stakeholders
believe this regulatory language can be
interpretud to require you te monitor
and record combustion zone pressure at
a frequency of every 50 milliseconds.
Stakeholders also ruquested that we
clarify that combustion system leaks
refer to fugitive emissions resulting from
the combustion of huzardous waste, and
not fugitive emissions that originate
fromy nonhazurdous process streams
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{e.g., the clinker product at a cement
kiln].

In response to the abave concerns, we
proposed several amendments to the
combustion system leak provisions. 66
FR at 35132. First, we proposed to
modify the definition of an
instantaneous pressure monttor to read
as follows: “Instantaneous monitoring
for combustion system leak contral
means detecting and recording pressurs
without use of an averaging period, at a
frequency adequate to detect
combustion system leak events from
hazardous waste combustion.™

Second, we proposed to revise the
automatic waste feed cutoff regulatory
language to read as follows: “If you
comply with the requirements for
combustion system leaks under
§63.1206(c)(5) by maintaining the
maximum combustinn chamber zone
pressure lower than ambient pressure to
prevent combustion svstem leaks from
hazardous waste combustion, vou nust
perform instantaneous monitoring of
pressure and the automatic waste feed
cutoff system must be engaged when
negative pressure is not adequately
maintained.”

Third, we proposed that vou must
specify the method used to control
combustion svstem leaks in the
performance test workplan and
notification of compliance. tF vou -
enntrol sombustion svstem leaks by
maintaining the combustion zone
pressure lower than ambicit prossure
using an instantanenus monitor. we also
proposed that vou must specify the
monitoring and vecording fregquency of
the pressure monitor, and specity how
the manitoring approach will be
integrated into the automatic waste feed
ocutntt system.

Stakeholders also suggestud that we
alluw averaging of the pressure readings
over short periods of time. e.3., u 5-
second rolling average updated every
second, in demonstrating the
combustion svstem is maintained below
ambient pressure. As result, we
requested comment on whether such a
monitoring approach is appropriate,

B. What Were Commenters’ Reactions to
the Proposed Amendments?

We received no adverse comments on
the proposed amendments that: (1}
Require you to specity the method that
will be used to control combustion
system leaks in the performance test
workplan and nntification of
compliance; and {2} revise the automatic
wiaste feed cutoff provision that
addresses combustion svstem leak
events. We are finalizing these propused
amendments in today's rulenaking,

The majority of commenters
supparted the proposed amendment to
the definition of instantaneous
mounitoring. Many of those supporting
this amendment, howsver, were
opposed to the concept of requiring
instantaneous pressure limits altogether
{see discussion below]). One commenter
expressed concern that the definition of
instantaneous monitoring can still be
interproted to require vou to maniter
pressurs s often as once every 50
milliseconds. Although the proposed
definition of instantaneous monitoring
«lurifies that monitoring frequency
should be adequate to detect
combustion system leaks, the language
dues not specity what is considered to
be an appropriate frequency, We
conclude that such specificity in
regulations would not be appropriate
because sources differ substantially in
design and nperation such that different
minnitoring frequencies may be needed
ty prevent fugitive emissions. As a
result, wuane adopting, unchanged. the
propuosid revision to the definition of
instinitaneous monitering,

Rather than specife a minimum
monitoring frequency in the regelations.
wo clarity here that we do oot intend for
the instantaneous monitoring
requirements t require a pressure
munitaring frequency as otten as once as
every 530 milliseconds. Wi beliove a
reasonable prossure monitoring
frequaency that conded meet the intent of
ther instantanenus menitoring definition
is ouce every seeond. and o reasonable
pressure recording frequency could be
nnce every minute. provided that: (1)
the automatic waste feed cutoff is
engaged when o onessecond rading
exceeds ambient prossure: (2) vou
record in the operating record when anv
such event necurs: and (3) the pressunt
roading that is recorded every minute
represents the highest one-second
ahservation during the previous minute.

C. What Were Commenters’ Qbjections
to [nstantaneous Pressure Limits?

Comumentsrs disagree with the
premise that a positive pressure event
velltates to a refease of fugitive
emissions. citing examplus of positive
pressure events that, hased on system
design und operation. do not result in
fugitive wmissions. Thev elaim the rude
as currently written will discourage
innovative engineering solutions that
would minimize fugitive emissions (2.g..
installation of new kiln seals) because of
the presumption that any positive
pressure excursion results in an
autematic waste feed cutoff,

We acknowledge that positive
prassure events do not necessarily result
in fugitive emissions. For example.

there are state-of-the-art rotary kiln seal
designs (such as shrouded and
pressurized seals) which are capable of
handling positive pressures without
fugitive releases. Specifically, we are
aware of rotary kilns operated at the
U.S. Department of Energy (USDOE)
Savannah River Site and USDOE Oak
Ridge Site that have been used for
radivactive and hazardous waste
treatment which are designed to prevent
the release of radicactive materials. The
Suvannah River kiln uses multiple
graphite seals with pressurized
chambers between the seals to prevent
out-leakage at kiln pressures up to the
pressure in the seal chamber (10 psig).
The Ouk Ridge kiln uses overlapping
spring plate seals to form an air seal,
and is designed to withstand positive
pressures up to 2 psig. See Support
Document for Fugitive Emission
Control, February, 2002 for more
information.

Hiowever, we holieve these kilns are
highly vnusnal, and that other
vanventional rotary kilns used in the
hazardous waste combustion industry
niay not huve scals which are designed
tor such positive pressure operation. In
tact, wer helivve that. for most rotary
kilns in current service. positive
prossur: events can result in fugitive
celeases. The level of such Fugitive
releases will be dependent on factors
including the magnitude of the pressure
excursion and the dusign and operation
af the kiln.

Nuonetheless, we agree that explicit
restrictions an positive pressure events
vould discourage vou from
unplementing innovative methods to
prevent fugitive emissions. and we agree
that instantaneaus negative pressure
Himits may be nat warranted For all
hazardous waste combustion sources. A
sotution that was recommended by
several commenters would amend the
pressure monitoring requirements by
including a provision that will, upon
prior written approval of the
Adniinistrator. allow you to use other
techniques to monitor pressure which
cin be demaonstrated to prevent fugitive
cmissions withouwt the use of
instuntanesus pressure limits, Such a
provision would claritv that you can use
a compliance approach that does not
require pressure to be maintained below
ambient ot un instantaneous basis
provided vou demonstrate that the
method prevents fugitive emissions. We
agree that this recommended
amendment is reasonable and
uppropriate. Today's rule adopts this
revisinn to the combustion system leak
provisions.

Muny commenters believe
instuntaneous pressure monitoring
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requirements will increase the number
nf automatic waste feed cutoffs,
resulting in rapid switching butween
use of supplementary fuel and
hazardous waste fuel. The instantaneous
pressure monitoring requirements could
thus have a negative impact, resulting in
increased use of fossil fuel and. because
of the non-steady-state natuee of
eombustion conditions assouciated with
the rapid switching of fuels. increased
pellutant emissions. Commenters claim
the use of short averaging periods, time
delays, or damping of the transmitter
résponse times would allow properly
designed facilities to handle these types
nf pressure changes while still
minimizing fugitive emissions.

We believe automatic waste feed
cutoffs are appropriate non-compliance
deterrents, and are necessary whenever
vou exceed an emission standard or
nperating requirement {e.g.. when
tugitive emisstons ocour). If you
repeatedly exceed the emission
standards vou should mudify vour
nperating practices and/or design of the
unit to minimize the number of
exceedances. However, we agree that
needless triggering of autematic waste
fired rutotts when vou are not exceeding
an emission standard may provide less
envirnnmental protection, not more, As
previously discussed, there may be
instances when positive pressure events
cdo oot result in combustion system
loaks. We believe the provision we are
adopting that will allow vou to use
uther techniques to monitor pressure
that can be demonstrated to prevent
tugitive emissions adequately addresses
these commenters' concerns.

Several commenters suggest we
abandon the instantaneous pressure
monitoring requirement altogether and
usa the existing RCRA fugitive emission
regulatory language in § 264.345.% One
commenter agrees that there are some
units where instantaneous negutive
pressure limits are desirable to
minimize fugitive rmissions. Other
commenters claim we shonld abandon
the instantaneous monitering
requirements because we require
ditferent levels of protection ucruss
different reguiations. Specitically, the
instantaneous pressure monitaring
requirements in the Hazardous Waste
Combustor MACT rule appear to reflect
a zero tolerance for combustion system
leaks while the requirements of the
RCRA Subpart BB regulatinns covering
air emissions tor equipment leaks are
less restrictive for the same types ot
wastes. One comumenter states that the

AW anter thie § 2640045 language does i
vexplicitly petuire stanbinwons pressure
molitoring.

instantanecus pressure monitoring
requirements should be abandoned
because we have not demonstrated
combustion systemn leaks present health
risks.

We believe that combustion system
leaks must be prevented whenever it is
reasonably possible, This is the
approach currently required by existing
RCRA hazardous waste incinerator and
boiter und industrial furnace rules. See
§§ 264.345{d)(2) and 266.103{h){2).
Instantaneous pressure monitoring
without the use of averaging periods is
un appropriate, demonstrated
compliance strategy option that
achieves this goal. As a result, we
cannot agree to drop the instantaneous
monitoring requirements for all
tacilities. However, as previously stated,
instantaneous pressure monitoring
requirements may not be warranted for
ill hazardous waste combustion sources
to prevent combustion system leaks and
we are including a provision that allows
vou to use other techniques to monitor
pressure which can be demonstrated to
prevent tugitive emissions.

We ucknowledge the differences
butween the RCRA Subpart BB and
MACT combustion svstem leak
requirements, The MACT provisions are
cdesigned to assure compliunce with the
hazardous waste combustor emission
stendards and to ussure that you operate
in u manuer consistent with good aic
pollution contrel practices. CAA
Section 112{d) MACT emissim
standards and good air pollution control
practives are generally technolngy
specitic and dependent on the tvpe of
regrulited unit—they are not risk-based
standards. Fugitive emissions from open
tanks. pumps and valves will oot he
regulated the same as fugitive emissions
from hazardous wuste combustars
because they are different devices that
practically must use ditferent pollution
abatement svstems.® Thueretore. we do
not agree with the commenters’
assertions that there is un inappropriate
disparity between the Subpart BB and
MACT reguirements.

One commenter believes that a tive
second pressure averaging or delay
period is adequate for most sources, but
far systems with high performance or
double seals. o longer time could be
warranted and for systems with less
effective seals, a shorter pertod could be

FFor example, fugilive enissions frem
combustors are generally controlled by maintaining
A negative combusiion chamber prassiuee by ensure
(e orgitinic witstens reanain i the unit at the elevated
letpariatures te achiesve srganic destenction.
Fugitive emissiis front tanks sl valves ave
seneraliy contralled with centaimuent systems
(WAL COvERS O Vilor feeovery svstems) periodic
leak inspechions, eic,

appropriate. Another commenter
helieves that we should allow you to
averags the positive pressure events
uver a time period not to exceed 15
seconds. A third comment recommends
that the averaging period be no longer
than a half of a second.

Wi disagree that a pressure averaging
tima not to exceed either five or fifteen
seconds would be appropriate for all
sources. Tlie pressure monitoring
technique that adequately prevents
rombustion system leaks is site-specific
and will be dependent on many factors,
including combustion chamber type and
design, kitn seal design, hazardous
waste fend practices, etc. If you choose
to implement a pressure averaging
compliance approach, today’s adopted
amendment requires you, on a site-
specific busis, to demonstrate that the
averaging period adequately prevents
Fugitive emissions.

Finally, one commenter states that
EPA should not require chemical
demiliturization tacilities to maintain
negutive prossures in the combustion
chumber at all tines due to the energetic
nature of the feedstream. The
conunenter stites that althoagh it is not
pussible to eliminate all transient
pressurs spikes in chemical
deamilitarization furnuces, the
commenter believes the engineering
features of the units and the air
containment systems address
environmental eoneerns, Furthermore,
the commuaenter asserts that fugitive
munissions that are released from these
units into the containment reoms are
vantrobied to better than a 99.9999%
destruction removal #fficiency, and
suggests this meets or exceeds the
centrol level that would be achieved if
those same emissions had passed
through the air pellution eontrol system.

The chemical demilitarization
facilities are unique because: (1) They
thermally treat chemical agents: and (2)
the combustion units are located in
ciclosed rooms where the air is
exhausted through a bank of carbon
filters specifically designed to control
tugitive emissivns. We are convinced
thut combustion svstem leaks should be
prevented whencever it is reasonably
possible. even considering the fact that
the fugitive emissions are controlled by
i secondary device. We consider this
necessary because of the toxicity of
these wastes, and because we believe
such an approach is consistent with
current good air pollution control
practices.®

3(

W hielieve minimizing gilive emissions
whenever resonably possible o be consistent with
anuc air potlulinn practices becazse s best

Condibued
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Because it appears that these facilities
may be designed to adequately control
the fugitive emissions that are released
from the combustion units, a pressure
monitoring scheme that does not
include the use of instantaneous limits
may be warranted.” We note that there
are two existing regulatory mechanisms
that allow you to implement a fugitive
emission control compliance approach
nther than one that uses instantaneous
pressure limits, First.
§63.1206(c)(5}((1)(C) allows you to use
an alternative means to provide control
of combustion system leaks equivalent
to maintenance of combustion zone
pressure lower than ambient pressure,
upon prior written approval of the
Administrator. Also, the alternative
monitoring pravisions of § 63.1209(g){1)
allow you to petition the regulatory
official for approval tn use alternative
monitoring methods. As previously
discussed. we are amending the
pressure monitoring requirements te
include a provision that witl, upon prior
written approval of the Adninistrator.
allow the use of other techuigues to
monitor pressure which can be
demonstrated tu prevent fugitive
emissions without the use of
instantaneous pressure limits.

II. What Revisions Are We Making to
the Operator Training and Certification
Requirements ?

On July 3. 2001 (see 66 TR H5132-134).
we proposed changoes to the operator
training and certification requirements
of §63.1206(¢)6}. Todiy we ure
tinalizing those changes as proposed,
These changes revise the rule to: (1)
Allow incinerator control room
operaters to be trained and certified
under gither a site-specifie, source-
developed and implemented progeam:
or the American Society of Mechanical
Engineers (ASME) program: or a state
program; (2] fur sources that choose to
use the ASME program. require only
pruvisiunal ASME certificativn by the
compliance date for existing facilities,
und by the date of assuming duties for

wizsires the arganic waste remaing in the
enmbustion unit for a durstion of line, and af an
ulevated] tmperature. necessary b achivve adequate
orgiic destracting,

P The intormation provided by Hye conmenter
that describes the contrng wfficieney for released
tugitive emissinus does not cowtiain Hie tavel of
detail that would allow us 1o conctusively svaluate
the nomnienter’s assertions. For example, no
information was provided explainiug whether
enmparalide carbon removal efficiencies wonld he
achieved for surh bow organic coacentration levels
Hutt resuldt atter the fugitive emissions are diluted
by the containnient cooun air (as cowpare to the
destrnetion and relnval etficiency io Hie
contbtstor). The level of eeview is mone
apprapriately conducted by the local regulatory
nlticial.

new employees; {3) delete the
requirement to provide control room
nperator training and certification for
shift supervisors; (4) require control
room operators to complete an annual
review or refresher course covering
prescribed topics to maintain
certification; and (%) clarify that a
certified control room operator must be
on duty at the source at all times the
suurce is in operation,

As explained at proposal, the ASME
program comprises of testing in two
parts. The ASME administers a
comprehensive, generic, written test
addressing operations of varinus types
of incinerators and their pollution
control systems, and awards provisional
certification to operators passing this
test. Full certification is awarded later
after an operator with provisional
certification passes an nu-site, site-
specitic oral examination. The ASME
dovs not implement any training
programs for these tests, and also does
not requite any annual review or
refresher course to maintain
certiffcation. Under today's rule. each
siurce Is required to impart requisite
tridning to its uperatars to pass the tests
idministered either by the ASME. or by
thu souree itself; und also to implement
an annual review or refresher course.
duscribed in detail at proposal.

Must commenters stenngly favor all
the revisions, One commenter. however,
states that deleting certification
requirenaemts for shift supervisars is
umvise and can lead to incroased
entissions. and that the certitiod
supervisors can fill in during absences
ot the vperator. We wers not persuadud
by this comment. Toduy's revision
mandates the presence of a certitied
operator at all times the source is in
aperation. Because there will always be
some perinds of ahsence of any
particular operatur (due to vacation
time, sickness ete.), the source will
prepare plans tfor such periods and
recard them in the teaining and
certification program. that is a part of
the nperating record. Since many
sowrces ave operated 24 hours o day, 7
ddys a week. and there is more than one
oprrator in the control room (with ane
being the chief or head operator), we
believe vach suurce witl train and
vertify several operators, and plan their
rotational assignments according to
their needs. It is the responsibility of
each source to plan whether to utilize
the shift supervisor, or a deputy of the
chief control room operator during any
absences. Of course, if a shift supervisor
is used for such neeasions. the shift
supervisor must be trained and certified
ils il (:“'l'l“'()l [RSTRH] I]l)l‘.['iltl]l’.

One commenter states that no state
programs for control room operators are
available. We agree that state programs
may not be available, but believe that
some states are either considering
develuping their own operator
programs, or actively review, approve
and uverses the tacility-developed site-
specific training programs, We do not
want to foreclose any opportunity either
to the sources, or to the states in this
matter.

Another commenter states that the
preamble to the proposal stipulates a
written fest, and does not mention use
of equivalent techniques such asa
computerized test. We agree that a
computerized test or other testing
approach equivalent to a written test
may be appropriate and note that the
regulation does not require use of a
written test, [f you plan to use an
alternutive tu i written test, however,
vou shoubd describe the testing
approach in vour training and
certification progrant.

IIE. What Tine Extensions for Testing
Are Availahle If the Comprehensive
Performance Test Plan Has Not Been
Approved?

As proposed on Julv 3, 20071 (66 FR
at 35135). we are ruvising the September
1999 rule to allow you tn perform your
compreliensive performance test later
than vou otherwise nmust if the
prrmitting authority has not upproved
vour test plan. To get a tHime extension,
ot must petitinon the permitting
authority fora time perind not to exceed
six months, This petition may be
renewed for a total time extension of
one vear, Permitting authorities shauld
grant these extensions if the source has
acted in good faith. You must, however,
purform vour test no later than one year
after the test date (or sooner it your time
extension expires before one year) that
would have applied if the test plan had
been approved in a timely manner.

In the final rule. we made no
provision for having the test date
delaved, We stated that sources would
hiwve to pecform theiv comprehensive
prrformance test within 6 months of the
compliance date regardless of whether
the test plan had been approved. At the
time we stated that ~if permit officials
nevertheless fail to act within the nine
month review and approval period, a
source could argue that this failure is
tacit approval of the plan and that later
second guessing is not allowed.” See
64 FR at 52912. Huwever, stakeholders
noted that there is nothing to prohibit a
permitting ofticial from disapproving a
plan after the actual test had been
pectormued, I this occurs, the source
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would he required to rerun a test basad
on the revised test plan.

Combustion source owners are very
concerned about this potential scenario.
They puoint out that comprehensive
performance tests are very expensive,
often several hundreds of thousands of
dollars for a commercial source, and
possibly more than a million dollars at
a government installation due to the
unique circumstances encountered
while burning munitions or mixed
waste. Therefore, we agres with
stukeholders that a comprehensive
performance test should not have to be
rerun when circwmstances prevent the
permitting ofticial from approving the
test plan in a timely manner.

We proposed an amendment to the
final rule that we believe addresses
stakeholders’ concerns. The proposed
amendment specifically allowed sources
to petition the Administrator under
§63.7(h) to waive the test requirement
for up to six months if the test plan is
not approved. This will give the
permitting official an additional six
muonths to act on the test plan. The
source alsu could roqueest a secniel
waiver of up to six months it the plan
is not approved following the initial six
month period. You would quality tor
this waiver it vou submitted vour test
and evaluation plans on time. and made
a goaod faith eftfort to accommodate any
conments vou received on those plans,
The proposed amendment also
duescribes the procedures for obtaining
the waiver. what documentation vou
must include in the waiver, and how to
invulve the public.

We are promulgating this amendment
as proposed. All but two commenters
support the amendment. The
cnmumenters opposing the amendment
are concerned that. despite as mach as
a 12-month respite from testing. the
source might still have to perform a test
after thase 12 months without an
approved test plan. Muny commenters
that support the proposed amendment
also mention this concern. However,
while we are svmpathetic to the
legitimate need for a time extension due
to circumstances preventing thae
permitting authority to approve or deny
the test plan, we continue to “huelieve
that an open-ended test date will not
provide an incentive for either sources
or regulatory officials to resolve
differences rvelated to a test plun. thereby
unnecessarily delaying testing.” Sce 66
FR at 35135 for our previous discussion
on this issue. None of the commuenters
provide information on this issue
beyvond what was availuble at the time
the final rule was promulgated.
Therefare, our beliet at the time of the
final rule that the test date shouwld not

be upen-ended, has nut changed, nor do
we have any basis to believe that any
extension beyond one year is needed.

IV. What Flexibility Is Provided in
Operations During Confirmatory
Testing for Dioxin/Furans?

On July 3, 2001 {see 66 FR at 35136],
we proposed changes to the
requirements for confirmatory
performance testing for dioxin/furan to
provide fexibility in operations during
confirmatury testing. Today we are
finalizing those changes as proposed,
atid are making an additional revision to
clarify which historical data are used to
caleulate normal operating values.
These changes tn §63.1207(g){2) revise
the rule to: (1) Allow approval in the
test plan of operations under a wider
range for a particular parameter based
on information justifving that operating
within the required range mav be
problematic: and (2} allow the
Administrator to accept test results
hased an operatinns outside of the range
specitied in the confirmatory test plan.
Under the existing rule, sources are
recuired to operate so that carbon
monoxide or hyvdrocarbon levels, and
operating paraneter limits associated
with the dioxin/turan emission
standard, are within the range of the
average values over the previous 12
maonths up ta the maximum or
trinimum value, as appropriate. that is
allowed. Stakeholders expressed
concern that it was ditticult to control
nperdation of the combustor to the
required range for roch nparating
parametaer simultaneouslyv. In particular.
they stated it will be difficult to operate
within a patentially narrow range of
carbun monexide levels for sources that
nornidly operate cluse to the 100 ppomy
Hmit, bevause carbon monoxide levels
arte dependent non many combustion-
related fartors and cannot be directly
“dialed in” ay can be done tor ather
parameters [eg. activated carbon
injection feedrte).

Today's amendment to § 53,1207 (4)(2)
alsa allows the Administrator to accept
test results bused on operations outside
of the range specitied in the test plan
when a source did not anticipate a
probiem in maintaining the operating
levels within the required range (and
theretare did not requuest advance
approval to du sl but because of
untoresesn tactors. was unubly to
maintain the required rangn. This
provision waould give permit writers
discretion to accept emissions data
nbtained when operating outside of the
prescribed range so that sources would
not have to incur the costs of an
additional confirmatory test, In
dutermining whether to accept test

resutts from operations outside of the
range specified in the test plan, permit
writers would consider factors
including: (1) the magnitude and
duration of the deviation from the
required range; (2] the historical range
of the parameter {e.g., the range between
the 10th and 90th percentile time-
weighted avarage values for the
parameter}); (3) the proximity of the
pmission test results to the standard;
antdl (4] the reason for not maintaining
the required range, These factors
determine whether the operations are
reasniably representative of normal
nprratinns and how impoertant it may be
that test operations are truly
representative of normal operations.

Muast cnmmenters support the
proposed amendment, and we are
revising §63.1207(g)(2) as proposed
with one minor change, The September
1999 finul rule required you to exclude
data pertaining to malfunctions, monitor
valibratinns, and nonhazardous waste
nperitiens when caleulating normat
opueriding levels, Today we are also
requiriog vou te exclude data pertaining
to startup and shutdown operations as
weell when culeulating these averages.
We did not propose to explicitly
exiluds vou from using startup and
shutdown duta because vou were
previously not allowsd to burn
hazardous waste during these events.,
We conelude this change is now
necessary given that some sources may,
in limited circumstances. burn
hazardous waste during startup and
shutdown as a result of the changes to
the startup. shutdown. and matfunction
lf(?lll;)“dl]l;!! I'qulil'l?ﬂ‘.lﬂl'.ltﬂ.

Onu commenter suguests that we
should not require sources t exclude
data pertaining to nonhazardous waste
nperations when calculating these
averages. The commenter states that the
awmount of time sources operate while
not burning hazardous waste is
negligible und would not affect the
vilentated average values. We
acknowlerge that the tinie vou operate
wliile not burning hazardous waste
{while ulso nat in startup. shutdown, or
malfunction mode) may be negligible,
and thus may not signiticantly affect the
citleulated average values. However, we
believe tho data acquisition systems in
use: today are readily capable of omitting
these data when caleulating the
averages, and excluding nonhazardous
wuste operating data is preferable. As a
cesult, we conclude no change is
HAGHE AT N
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V. How Can You Waive Operating
Parameter Limits During Performance
Testing and Pretesting?

Section 63.1207(h) automatically
waives operating parameter limits
{(OPLs) during subsequent
comprehensive performance tests under
an approved performance test plan.
Stakeholders raised two concerns that
we addressed in the proposed rule: {1)
OPLs defined in the Documentation of
Compliance should be waived during
the initial comprehensive performance
test and associated pretesting; and (2)
OFLs should be waived during testing
and pretesting irrespective of whether
the test plan has been approved. 66 FR
at 35136-37.

A. How Can You Waive OPLs During the
Initiel Comprehensive Performance
Test?

We explained in the proposed rule
why the rule need not be rovised to
wilivet OPLs during the initial
aomprehensive performance. or
associuted pretesting. This is because
the OPLs are defined in the
Documentation of Compliance (DOC)
prior to the initial comprehensive
performance test, and vou may revise
the DOC at any time prior to submitting
the Nutification of Compliance. To
wiren the operating envelope by
making the OPLs loss stringont, yvou
aced only provide information in the
nperating record justifving why
operating under the less stringent OPLs
i likely to ensure complianee with the
emission standarcds. You would revise
the DOC accordingly. and record the
DOC in the nperating record. Review
and appruval by regulatory officials is
not required.

An industry commenter states the rule
should be revised tu explicitly waive the
OPLs defined in the DOC during the
initial performance test because revising
the DOC and providing support that the
revised OPLs ensure compliance with
the emission standards may not be o
simple process. We do not agree. and
the commenter did not elaborate on why
revising the DOC would be burdensnmee.
Moreover. we note that the supporting
intormation required for DOC
maodification niust be developed and
included in the performance test plan as
justification to deviate from the cucrent
OPLs when the plan is submitted for
review and appruval.

We conclude that it is not necessary
to revise the rule to waive OPLs during
the initial comprehensive parformance
test and associated pretesting because
you may revise the OPLs in the
Documentation of Complionce at any
time,

B. How Cun You Waive OPLs During
Subsequent Comprehensive
Performance Tests?

Section 63.1207(h) waives operating
parameter limits (OPLs) during
subsequent comprehensive performance
tests under an approved performance
test plan. In our proposal, we addressed
the potential situation where you are
facing the deadline fir conducting the
comprehensive performanee test but the
test plan has not been approved and
regulatory officials have not extended
the compliance date. We propuosed to
revise the rule to waive OPLs during
subsequent comprehensive performance
testing and associated pretesting,
provided that you record the emission
test results of the pretesting, We
reasened that the emission test results
wuuld contirm whether you were in
aompliance with the emission stundards
when operating under the less stringent
OPLs.

Muost commenters agree with the
proposal but noted that: {1) We revised
$63.1207118)(2) to waive OPLs during
pretesting provided that cmission test
results are recorded but neglected to
revise §63.1207(h)(1) that waives OPLs
uncler the performunce test only when
thore is an approved test plan; and (2)
in revising § 63.1207(h){2). we excluded
a phrase addued in a technical correction
(s 65 FR at 422934 (fulyv 10, 2000))
allowing the Administrator to renew the
720 hour limit an pretesting. Both
omissions wors inadvertent, and we
include thens in today s final rule.

One cununenter states that OPLs
should not be waived i the test plan s
nut approved by EPA. We disagree, The
OPLs ure waived only during pretesting
or performance testing where the source
is conducting emissions tusting and
recorcling the results of the tests, This
docunentation of compliance or
noncompliance with the entission
standards serves as an incentive to
operate the seurce under alternative
OPLs that ensure compliance with the
stundards.

We conclude it is appropriate to
revise the rule as proposed to waive
OPLs during subsequent comprehensive
performance testing and pretesting
(provided that emissions test results
during pretesting are recorded) and to
alluw the Administrator to renew the
720 hour limit on pretesting as
promulgated in the July 10, 2000
technical correction. See revised
$%63.1207(h).

VI. What Are the Calibration
Requirements for Temperature
Measurement Devices?

The September 1999 final rule
requires that thermocouples and other
temperature measurement devices, such
as pyrometers, must be recalibrated
evary three months. However,
stakeholders are concerned that
recalibrating these devices every three
minnths can be particularly burdensome
and offers little environmental benefit
(i.e., among other things, no better
assurance of compliance with the actual
emission standards) over a less frequent
cilibration interval. In the July 2001
praposal, we discussed stakeholders’
concerns and requested more
information on the need for, and burden
assuciated with, calibrating temperature
measurement devices. See 66 FR at
35138. We also indicated that analysis
of comments mav lead us to conclude
thit § 63.1209(b)(2)(i) should be deleted
in lieu of a requirement that each source
devaelop an appropriate calibration
prevedure and fregueney and include
that information in the evaluation plan
required by §63.8(=)(3}i).

Neurly all commenters agree with the
need to provide flexibility in calibration
frequency, Rather than delete
§63.1209{h)(2)(i), however, commenters
suggest that we revise that provision to
require calibration of temperature
measurement dovices using the
manubacturer’s procedures and
calibration frequency. Also, commenters
suggest that the calibration be
performed at least once o vear. unless a
less frogquent uptical prrometer
calibratinn interval is approved by the
Administrator,

We agree with commenters
suggestions and are revising
§63.1200(0) (211 ancordingly.

VII. What Changes Are We Making to
the Particulate Matter Operating
Requirements for Sources Using
Activated Carbon Injection and Carbon
Beds?

Werire amending two provisions that
apply to activated carbon injection and
varbon bed operating svstems. First, we
are celeting the regulatory language that
requires sourens using activated carbon
injectinn svsterus to limit the particulate
matter emissions to levels achieved
during the comprehensive performance
test. We instead are requiring these
sources tn establish operating limits on
the particulate matter control device to
assure compliance with both the
mercury and dioxin/furan emission
stundards. Second, we are deleting the
reeuirement for sources equipped with
varhon beds to establish particulate
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matter operating parameter limits for
purposes of ensuring compliance with
dinxin/furan and mercury emission
standards.

We explained at proposal that it is
inappropriate to explicitly require a site-
specitic particulate matter limit if a
carbon injection system is used because
the rule does not require continuous
menitoring of particulate matter
emissions. 66 FR at 35141. The use of
a site-specific particulate matter limit
was originally thought to go in tandem
with a requirement to use particulate
matter continuous emission monitors.
Because we do not require sources to
use particulate matter CEMS for
compliance purposes, however, we
concluded these site-specific particulate
matter limits were inappropriate, and
proposed to delete this requirement. We
instead proposed to require these
sources to establish operating limits on
the particulate matter control device
consistent with the approuch used to
control particulate emissions tor
rompliance assurance with the
semivolatile and [ow volatile metals
emission standards.

The proposal also explained thit
particulats matter conteol downstream
uf a carbon bed is not needed to ensure
compliance with the dioxin/furan and
mercury emission standards. We noted
that most, if not all. carban bed systems
in use today are positioned downstream
from particulate matter control devices
to minimize particulate buildup in the
carbon bed. Carbon beds are also
designed so that carbon leukage into the
tlue gas is minimized. As a cesult, we
proposed to delete the linguage that
requires sources equipped with carbon
huds to control particulate matter
emissinns to enstre complinnee with
the dioxin/furan and muercury standaeds.

We received no adverse comments on
these proposed amendments. We are,
theretore, adopting the proposed
revisions in todav’s rulemaking.

VIII. How May You Comply
Temporarily With Alternative,
Otherwise Applicable MACT
Standards?

Sectinn 63.1206(b)(1){ii). us revised
(66 FR 35087 (July 3, 2001)), allows you
to stop complving with the emission
standards and operating requirements of
Subpurt EEE tempovarily ufter the
hazardous waste residence time has
expired and to cormply with otherwise
applicable Clean Air Act requirements
promulgated under Sections 112 and
129, provided you document in the
uperating record that you are complying
with those alternative standards. If the
Agency has not promulgated Clean Air
Act Section 112 or 129 MACT standards

for the nonhazardous wuste burning
class of sources in a particular source
category. there are no otherwise
applicable MACT standards for the
source.

Stakeholders asked for clarification on
the procedures during a transition
between Subpart EEE standards and the
otherwise applicable Section 112 or 129
MACT standards. In the July 3, 2001
proposed rule {6 FR at 35145—46) we
axplained that: {1} sources are affected
sources only under Subpart EEE with
raspect to stack emissions, even when
complying with the otherwise
applicable MACT standards under an
afternative mode of operation under
§ 63.1209{q); and (2) sources that elect
to comply with otherwise applicable
MACT standards after the hazardous
waste residence time has expired must
include all requirements of those MACT
standards, not just operating limits, in
the operating record, the Documentation
uf Compliance, the Notification of
Compliance. and the title V permit
applicition. We also propnsed a revised
approach to caleufate rolling averages
tor complinnee with aperating
paratmeter limits when changing modes
of operation. We discuss these issues
below, including comments received
and vur final determinations.

A What Are the Implications of Being
o Affected Source Only Under Subpart
EEE?

At proposil, woe explained that
sourees that invoke § 63.1206(h)(1)(i) to
bucome temporarity exempt trom the
cmission standards and operating
requirements of Subpart EEE remain an
affected source under Subpart EEE {and
oniv Subpart EEE} with ruspect to stack
emissions regeirements antil the souree
meets the requirements specified in
Table 1 ta §63.1200 for nu longer being
an uffected source. To implawment this
clarification. we proposed tu require
viou to define the period of compliance
with the otherwise applicable Clean Adr
Aut requirements promulgated under
Suctiuns 112 and 129 us an altecnative
made of operation under § 63.1209(q).
Thus. during this made of operation,
vou would be exempt from the emission
standaords and apuetating requirements of
Subpart EEE. vxcept the requirements
fur the otherwise applicable Section 112
and 126 MACT stundards you specity
uncler § 63.1209(g).

We also proposed to revise the rule to
clarity that otherwise applicable Section
112 and 129 MACT standards ure
“applicable requirements” under
Subpart EEE it vou elect to operate
under that mode of operation after the
hazardous waste residence time has
expired. Because the souree is an

affected source unly under Subpart EEE,
those alternative, otherwise applicable
MACT standards must be specified in a
manner that is enforceable under
Subpurt EEE. Consequently, you must
specity those aiternative, otherwise
applicable MACT standards, including
not vnly the operating parameter limits
undar the Section 112 and 129
standards, but also the associated
mnoenitoring and compliance
requirements and notification,
reporting, and recordkeeping
requirements, in the operating record
under §63.1209% ). the Documentation
of Compliance (DOC) under
§63.1211(d), the Notification of
Compliance (NOC) under § 53.1207(j),
and the title V permit application.®

Commenters generally agree with our
proposed approach to implement the
alternative, atherwise applicable
Section 112 and 129 MACT
tequirements after the hazardous waste
residence time has expired. One
rommenter suggests, however, that we
vlarity that, if the Agency has not
promulgated Section 112 or 129 MACT
requirements applicable to the source,
the source is exampt from operating
requirements during that mode of
nperation. We agree with the commenter
undl uddressed this situation in the
propoesal in foutnate 37 (66 FR at
35143). [F the Agency has not
premulgatied Section 112 or 129 MACT
requirenients applicable to the source.
the source is exempt from operating
recuirements under the alternative.
otherwise applicable MACT standards
mole of nperation provided that: (1)
The hazardeus waste residence time has
axpired: and {2) the snurce establishes
this maode of nperation under
5 63.12048(y) und notes in the operating
record when it enters and leaves this
mode of nperation. The source must
nonatheless identify this mode of
nperation (i.e. whers it is exempt from
nporating requirements) in the DOC,
NOC. and title V permit application to
assist complianee assurance.

One commenter also suggests that the
rule should be revised to waive the
autnmatic waste teed cutoff
requircmuents under § 63.1206{c}(3)
whuon a source elects to continue
nperating under the Subpurt EEE
pmission stundards and operating
requirements even though the
hazardous waste residence time has

“We also nutert in the proposal that. under
§70.660(U). the title ¥ permit niust contain terms
antt conditions for all reasonably anticipated modes
ol nperstion, and thus, st contain the alternative.
atherwise applicable MACT vequirements.

s Please nale stuch suuree could coneeivably be
subsject b cise-bv-nase perinitting uder section
1L2GH2) or LE2(32]
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expired (i.e., the source elects not to
comply with the alternative, otherwise
applicable MACT standards). The
commenter reasons that, hecause the
hazardous waste residence time has
expired, there is no need to require
compiiance with the hazardous waste
feed cutoff requirements. We conclude
that no regulatory revisions are needed
because it is seif-evident which
provisions are applicable after the
hazardous waste residence tima has
expired. For example, it is self-evident
that the general requirements of
§63.1208(c)(3)(i) for the automatic
waste feed cutoff system to cutoff the
hazardous waste feed are not applicable,
because hazardous waste is not being
ted. Other requirements continue to be
applicable, however, For example,
§63.1208{c)(3)(iii} continues to apply
because it requires you to continue
monitoring operating parameter Hmits
after a cutoft and prohibits vou from
restarting the hazardous waste foed until
the operating parumeters and emission
levels are within the specified limits,

Atter considering conments on the
preposed rule, we conclude that, as
proposed. § 63.1209(q) should be
revised to add paragraph (g)1) to
provide requirements tor operating
under ntherwise applicable Section 112
and 129 MACT standards.

B. How Are Rolling Averuves Caleuluted
When Changing Modes of Operation?

Section 63.1209(q) as originally
promulgated requires you to begin
caleulating rolling averages wnew (i,
without considering previous
recordings) when vou begin compiving
with the operating parameter limits for
an alternative made of operation. We
now believe this approach is
problematic as it was to be
implemented. As vou change modes of
nperation. you would not be ahle to
calculate a 60-minute rolling average,
for example. until vou had collected 60
one-minute average recordings tor the
parameter. Thus, for the initial hour
after changing u made of operation, vou
would not be able to doecument
compliance with the operating
parameter limits. To address this
concern, we proposed that you would
use the most recent continuous
monitoring svstem recordings when
operating under a mode of operation to
calculate rolling averages when
renewing operations under that same
mode. Under this approach, to calculate
an hourly rolling averag: when vou
changed to an alternative mode of
operation, vou would add the first one-
minute average recording to the 59 one-
minute average recordings when you
lust operated under that mode of

uperation. Thus, rolling averages could
be calculated after the first minute of
renewing nperations under a mode of
operation.

Several commenters express concern
that the propused approach of retrieving
alle-minute average recordings from
when you last operated under that mode
of operation to calculate a rolling
average can place a signiticant burden
un a spurce’s data acquisition system.,
The data acquisitinn system would be
required to store and retrieve 59
minutes from a made of operatinn under
which the source may operats unly
infrequently. This approach would
increase the memory requirements of a
source’s data acquisition system and
increase programming etforts and costs
because of the increased number of data
registers used for storage,

Commaenters suggest two alternative
approaches to caleulate rolling averages
when changing modes of operation, One
alternative. the “Start Anew™ approach,
is the wurrently promulgated approach,
but it would be fmplentented
ditterently. The other alternative
appraaclh, the "Seamless Transition”
approach. is an approach that we
discussed in a toutnote in the July 3.
2001 proposed rule, We agres with
commenters’ concerns about allowing
only one approach to caleulate rolling
averages after a transition to a new
made of operation (i.e.. the "Retrieval
Approach™), amd have promulgated all
three approaches. as discussed helow,
becuuse they are equally effective, You
ny wseany ob these approaches,

[. How Does the Retrievat Approach
Waorky

The retricval approach works as
deseribed above and in the fulv 3. 2001
proposed rule. You use the most recent
continuous monitoring svstem
recordings when operating under a
mode of nprration to caloulate rolling
averages when renewing operations
utider that mode. Although this
approach may be burdensome in some
situntions as commenters state, it may
be preferable in some situations to the
other twa approaches discussed below,
Suee new § 63,1209 2)(i).

2. How Duoes the Start Anew Approach
Work?

Under the start anew approuch, you
calculate rolling averages anew without
considering previous recordings. This is
the currently promulgated approach.
See old §63.1209(q) and new
§ 63.1209(q)(2)(i1).

Under today's rule. however, you are
required to implement the approach
ditterently. As disnussed abova, this
approach is prablematic if implemented

as currently required because you are
not able to calculate an hourly rolling
average, for example, until you record
60 one-minute average values fora
parameter under the new mode of
operation, During that hiatus, you
cannot document compliance with the
OPLs. Under today's rule, to calculate
an hourly rolling average after changing
a mode of operation, you must calculate
the hourly rolling average as the average
of the available one-minute values for
the purameter until enough one-minute
vatues are available to calculate an
hourly enlling average. Similarly, to
cateulate u 12-hour rolling average
immediately atter changing a mode of
aperatinn, you must calculate the 12-
hour rolling average as the average of
the available one-minute values for the
pirameter until enough one-minute
vitlues are available to caleulate a 12-
hour rolling average. See new
§63.1209(q)2)}{ii). This is a conservative
appraach to caleulating rolling averages
hacause vou are not able to use the full
averaging periad to lessen the impact of
abmormally high une-minute recordings
until you aesumulate, for example, 60
nne-minute averages for the hourly
rolling average.

You may not transition to a new mode
of operation using this appreach if the
most recent operition in that mode
resulted in an exceedance of an
applicable emission standard moeasured
with o CEMS or operating parameter
limit prioe to the hazardous waste
residence time expiring. This condition
ensures that sources cannot avoid
complinnee with § A:4,1206{){(3)(iii)
after an automatic waste feed cutoff by
ignoring the purameter recordings that
nceurred when hazardous waste was in
the combustion chamber and the OPLs
were exceeded. and then quickly
restarting the hazardous waste feed once
the nperating parameters and emission
levels are within the specified limits.10
The purpose of this provision is to
provide an additinnal incentive to avoid
exceedances when hazardous waste is
in the combustion chamber by delaying
restart of the hazardous waste feed until
the: nperating parameters (and emissions
mueasured with a CEMS) are within the
limits.

3. How Daws the Seanmless Transition
Approach Work?

Several commenters recommend the
seamluss transition approach that we
discussed in footnnte 41 in the July 3,
2001 proposal. 66 FR at 35146. Under
this approach. vou continue caleulating

"8 letter tur [un Bevlow, LISEPA. to Michelle
Luck, Coment Kiln Recyeling Coadition, dated June
24,2001 {in the dueket for this rudemaking).
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rolling averages using data from the
previous operating mode provided that
both the operating limits and the
averaging period for the parameter are
the same for both modes of operation.
We agree that this approach is an
appropriate alternative and finalize it as
new § 63.1209{g)(2)(iii}. Note, however,
that it parameter recordings from a
previous mode of operation where you
may nat be burning huzardous waste
contribute to an excesdance in the new
muode of operation when you are
burning hazardous waste and hazardous
waste remains in the combustion
chamber, you have nonetheless
exceeded an emission standard or
operating limit when hazardous waste is
in the combustion chamber.

IX. What Are the Procedures for
Allowing Use of Less Sensitive Bag
Leak Detection Systems?

En the July 2001 proposed rule, we
requested comment on whether the bag
leak detection system regquirements
should be revised to explicitly allow
sources to petition the Administeator to
use bag leuk detection maonitors that
have detection limits higher than 1.0
milligrams por actual cubic meter as
cequired by the September 1999 final
vule. See 66 FR at 33134, We reasoned
that less sensitive bag leak detectors
would b acceptable in situations whore
the detector could nonetheless detect
subtle chunges in baseline. normal mass
emissions of particulate matter. In
determining whether the detector is
sunsitive enough to deteat subtle
changes in buseline. normal muss
erissions., the permitting authority
could consider information such as
results of site-specitic tests that
document the detector provides a
measurable and repeatable change in
opacity output with an increase in
particulate matter mass emissions at
normal emission levels,

All commenters support this revision.
saying that we should explicitly allow a
source to petitinn the Agency using the
alternative monitoring provisioans under
§6:3.1209e)1) to use a less sensitive bag
leak detector. Therefore. wa ace covising
new § 63.1206(c)7)(IDA)(L) by
appending it with the following phrase:
sxoxow ppless a source demaonstrates.
pursuant to the procedures in
§63.1200{g)(1), that a highuer sensitivity
would adequately detect bag leaks.”

Part Four-What Technical Corrections
Are Being Made in Today’s Rule?

1. What Corrections Are We Making to
Part 63, Subpart EEE?

We are making several corrections to
40 CFR part 63, Subpart EEE, published
on September 30, 1999,

A. Severul Typographical Errors Are
Corrected

In tuday's rule, we correct a
tvpographical error shown in entry (2)
in Table 1 to § 63.1200 by replacing the
word “extent” with “extend.”

We also revise by italicizing several
paragraph numbers and headings that
will make the regulatory text easier to
read. The paragraphs revised include
§8 63.1206(b}(5)()(C)(1).
63.1208(g)(1)(B)(1) through (3],
G3.1209(2){1}(CH1) and (2),
63.1209(1){1). 63.1209(m}3).
63.1200(n)(4). and 63.1209(0)(1).

We also correct several tvpographical
errors. We norrect § 63.1207(0{1)1(x] by
removing an extra "} from the
paragraph. Section 63.1207(w)(3]() is
corrected by capitalizing “Notification
of Compliunee.” We correct a
typographical errer in the fiest sentence
of § 63.1209(0)(5)HA) by removing
the word “to” hetore the word
“monitoring.” The tvpographical creoe
in the bueading of paragraph
$ 64,1200k HA)G1) is also corrected. We
revise the paragraph heading from
“munt tinee in-use’ to “Maxinum tioe
in-use.” Finallv. we correct a
tvpagraphical ecrorin the fivst sentence
af § 63, 1213(a) by replacing the word
“datn” with date.”

B. Severud Citations Are Corrected

I the May 14, 20071 rule. we remnved
the Notice of Intent to Comply (NIC)
provisions that were vacated in
Chemical Manufasturers Association v,
EPA. 217 F.id 861 {D.C. Cir. 2000),
When we remnved the NIC
requirenments from §§ 62.1210 and
£3.1211 and redesignated follow-on
paragraphs in those sections, we did not
also revise several references to the
redesignated paragraphs of §563.1210
and 63.1211. The paragraphs revised
include §8 63.1206{)(11),

G 1206, 631267 (001 i},
(:3.12070)03], 6312091 {DIA).
6:3.1209{11). and 266.100(b)(1}.

n the May 14, 2001 rute. we also
mude changos to the complianee dates
provisions of § 63.1206{u). However,
when we redesignated pura;_',mph (a)(3)
to (2){2) in that rule, we inadvertently
failed also to revise a cite within old
paragraph (1)(3). Today’s rule corrects
the reference in § 63.1206(a)(2) from
pm‘ugruph (a)(3Nii} to (a)(2)(1).

We also correct an incorrect citation
in §63.1207(H(1){xvii}. This paragraph
inadvertently refers to § 63.1209(m)(5)(i)
instead of § 63.1209(n){5)(i). We make
that correction today.

Finatly, we correct an incorrect
citation in § 63.1207(m)(4)(ii). This
paragraph inadvertently refers to
§63.1207(m){(3){(iv) instead of
§ F3.1207(m)(4)(1). We make that
correction today.

I1. What Correction Are We Making to
§ 266.1007

We are making two corrections to
§ 266.100(d) to correct errors made
when we promulgated the September
a, 1999 final rule. When we added
§ 266.100(b) to address integration of the
MACT standards and redesignated
paragraphs (b), (), (d}. (e], and (f), as (¢},
{d), (). (D). and (g). respectively, we did
not revise several references within
these paragraphs. Today's rule revises
the referanee to old paragraph (c)(2) in
paragraph (d)(1)(1)(B) to (c)(2); the
reference to old paragraph {e)(1)(iil) in
pacagraph (d)(2)() to (c}(1)(1ii): the
risferenae to old paragraph (e](1)(ii) in
puragraph (02(ii) to (d)(1)(ii); the
referenoe to old paragraphs (€)(1) and
()3} in paragraph (d)(3) to (d)(1) and
{d)(3). respectively: the reference to old
pacagraph (£)(1) in paragraph [d)(3)(i} to
({1 and the reference to old
paragraphs {¢)(3) and {¢)(1}(ii) in
paragrapl {d)(3)(i)(D) to (B){3) and
()i}, respectively.

in addition. when wo added
§ 266.100(h) in the September 30, 1999
final rule to provide reduced sumpling
s analvsis and notitication and
recordkesping requirements for
sercondary Lead smelters complying with
the Secondary Lead Suelting NESHAP,
we tnadvertently deloted regulatory
lenguage in old paragraph {c)3) that
was redesignated paragraph (d}{3]. We
restore that regulatory language in [d}(3)
today.

Finally, we correct a reference in
§ 266.100() frem paragriphs (b), (€). (dl,
and {f) to paragraphs {b), {e). (d}. (g), and
().

1II. What Correction Are We Making to
§ 270.42(j)(1): Combustion Facility
Changes To Meet Part 63 MACT
Standards?

W are correcting an error in the
RCRA pormitting regulations relating to
the vacature of the Nuotification of Intent
te Comply (NIC) and its associated
requirenments. On October 11, 2000, the
D.C. Cirruit issued a mandate to vacate
the Notification of Intent to Comply
provisions of 40 CFR part 63, Subpart
EEE (Chemical Manufacturers
Assuciation v. EPA, 217 F. 3d 861, D.C.
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Cir. 2000), We subsequently directed the
Oftice of the Faderal Register to remave
those provisions from the Code of
Federal Regulations on May 14. 2001
(66 FR 24270). Since sources were
required to comply with the NIC
requirements in order to be eligible for
the RCRA Streamlined Permit
Modification procedure, we also
modified §270.42(j)(1) to address the
court’s mandite.

Previously, §270.42(j)(1) required
owners or operators tu first comply with
the NIC requirements of §63.1210
betore requesting a streamlined RCRA
permit modification. Sources were
required to submit their final NICs by
October 2, 2000. Since the court’s
mandate was not issued until after
existing sources were required to submit
their NICs, we determined that the
court’s action did not impact the
sources” eligibility for a streamlined
RCRA permit moditivation. provided, of
course, that they submitted their NICs
by Oetoher 2. 2006, as required by the
rule. To clarify this in the regulatory
language., we revised § 270.42()(1) tu
stake that owners or vprerators nrust have
complied with the Notification of Intent
tn Comply requirements of § 63.1210
thitt were in effect prior to Mav 14. 2001
in order to request a streamtined permit
maodification. In doing so, we
incorrectly reforred to the date that we
remaoved the NIC provisinns from. the
fedoral regulations (Mav 14, 2001) us the
date on which those provisions were no
lunger in eftect, Instead. we shonld have
reforenced the date of the cowrt’s
mandate (Qctober 11, 2000}, The
removal of the requiremoents from the
federal regulatinns was only a
ministerial action in acknowledament of
the court’s October 11. 2000 order to
vacate, Thus. in tnday’s rulemaking, we
are correcting the referenced date in
§270.42(1(1) from May 14, 2001 to
Getober 11, 2000.

IV, What Correction Are We Making to
Table 1 to Subpart EEE—General
Pravisicns Applicable to Subpart EEE?

Tuble 1 to Subpart EEE identifies
which General Provisions provided
under Subpart A. Part 63, are not
applicable to hazardous waste
combustors. We are wmending that table
te: (1) conform to revisions to Subpart
EEE promulgated in a reluted final rule
establishing interim emission standards
and which wasg published in the Federal
Register on Fehruary 13, 2002: (2) to
make several other technical
corrections: and (3) to clarify the
explanution of the applicubility of the
General Provisions.

We are making the fullowing specitic
corrections to Table 1 te Subpart EEE:

d. The applicability explanations for
$%63.6{e), (1. und (h). and 63.7(:) are
corrected to acknowledge that the
emission standards and operating
requiretnents of Subpart EEE do not
upply during startup, shutdown, ancd
maltunctions;

b. The applicability explanation for
§63.7(a) is clarified to note that
§63.1207[e}(3) allows you to petitinn
the Administrator under §63.7(h) to
provide an extension of time to conduet
a performance test;

c. The applicability explanation for
§ 63.8(c) is revised to correct the
reference to $63.1211(c) vather than
§63.1211(d);

d. The applicability explanations for
§%63.8(c) and {g) cre revised to delete
the reference to applicability enly to
cement kilns because it is self-evident
that anly cement kilns are subject te an
opacity emission stundard under
Subpart EEE. Further. if other snurces
woere th use o COMS under alternative
monitoring or other provisions, those
sunurces would be required to comply
with § 63.48(c); and

o The applicability explunation for
§ 63.0(1) is corrected to require
compliance with that paragraph for
sources that are allowed under
§ 63.12090)1)(v) to use visibie
determinations of opucity for
compliance in licu of a COMS.

Part Five—What Are the Analytical and
Regulatory Reguirements?

I. Executive Order 12866: Regulalory
Planning and Review

Unduer Executive Ordar 12866, EPA
must detuermine whether a regulatory
iwction ts signiticant and. theretore,
subject to comprehensive review by the
Ottice of Management und Budget
(OMB). and the ather provisions of the
Executive Order, A signiticant
regulatory action is defined by the Ocder
as are that may:

Huve an unnual effect on the ecconomy
uf 3100 million or more. or adversely
atfect ina waterial way the economy. a
sector of the economy. productivity,
competition, jobs. the environment.
public health ov satety, or State. local,
or tribal governments or communitics;
—Create o serious Inconsistency or

othurwise interfore with un action

taken or plunned by another agency;
—Matsrially alter the budgetary impact
of entitlements, grants, user fees, or
leun programs or rights and
obligations or recipients thereof; or
—Rauise novel legal ur policy issues
urising out of legal manclates, the

President’s priorities. or the

principles set forth in Executive Order

12866,

Today's final action was submitted to
OMB ftor review and confirmation.
Pursuant to the terms of the Executive
Order. the Agency, in conjunction with
OMB has determined that today's final
amendments rule does not represent a
“signiticant regulatory action.” Today’s
final action does not meet any of the
criteria identitied above, Changes to this
section of the Preamble made in
response to OMB suggestinns or
recommendations ave documented in
the public record.

The aggregate annualized social cost
for this final rule are less than $100
millicn. Furthermore, this rule is not
expected tu adversely effect, in a
nxaterial way, the cconomy, a sector of
the vennomy, productivity, competition,
jobs. the environment, public health or
sufety, or State, local, or tribal
governments or communities, The
benetits to human health and the
envirnnment resulting from today's final
rule have not been monetized but are
belivved to be less than $100 million per
VOur.

II. What Econemic and Equity Analyses
Were Completed in Support of the
Proposed Rule?

We prepared two economic support
tlacauments for the fuly 3. 2001 proposed
rule: Assessment of Potential Costs,
Beoetits and Other Impacts, NESHAP:
Standards tor Hazardous Air Pollutants
for Hazardous Waste Combustors—
Technical Antendments to the Final
Rule: NESHAP: Final Stundards for
Hozardous Air Pollutants tor Hazardous
Waste Combustors. September 30, 1999,
duted May. 2001, und Regulatory
Flexibility Sereening Analvsis {RFSA)
Fur NESHAP: Standards for Hazardous
Adr Pollutants tor Hazardous Waste
Combustors Technical Amendments to
the Final Rule: NESHAP: Final
Standards for Hazardous Alr Pollutants
for Huzarduus Waste Combustors,
September 30. 1999, duted May, 2001,
Both documents are available in the
docket established for the July 3, 2001
action.

The Assessment document addressed
hoth the thirteen direct final
amendments and the twenty proposed
awendments. Theee of the proposed
amendments in the divect final rule are
finalized in today's rule and are
projectad to result in cost savings. Our
analysis found that the amendment
revising the alternative to the particulate
matter standard for incinerators resulted
in the single most significant projected
cost savings. This amendment
accounted tor an estimated 77 percent,
vt $707,500. of the total quantitiable
annual cost savings of 918,500, The
cdirect final amendment addressing
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feedstream analysis was projected to
result in annual cost savings of
$180,000, while the amendment on
deletion of one-time notification of
compliance accounted for the remaining
cost savings. The total projected cost
burden associated with the July 3, 2001
direct final amendments was estimated
at $8,700 per yvear. The analysis found
that most of the cost burdens are easily
quantitiable, whereas many of the cost
savings were not readily quantifiable
and, are therefore not included in the
aggregate estimate.

© We were able to develop a gquantitied
cost savings estimate for only one of the
twenty proposed amendments in the
Assessment. The umendment addressing
method 23 as an alternative to method
0023A for dioxin/furans was projected
to result in cost savings of $102.600 per
year. Five of the twenty proposed
amendments wure projected to result in
an aggregate quantifiable cost burden of
$361.100 per vear. Approximately 45
poercent of this increased cost burden
woruld be on the government. The
proposed amendment revising the
operatar training and certification
provisions was estimated to account for
34 percent of the total estimated cost
burden.

No measurable impacts were
projected in any of the following
categories related tu equity and
l'(!glllilt()r}f concirns: l!n\.'il'[l“lnl!]!till
justire: children's health protection:
unfunded mandates; tribal covernments;
and regulatory takings.

The RFSA document prepared in
support of the July 3. 2001 actions
analvzed potential impacts to simall
antities ussociuted with bath the divect
final and proposed amendments. Bused
on nur worst-case scenario, we f”lll'ld
that there would not be a significant
etonnmic impact an any of the small
business combustor companies subject
to rule (famendment) requirements.

ITII. What Substantive Comments Were
Received on the Cost/Economic Aspects
of Proposed Rule?

We received no substuntive comments
on the cost/economic issues ussoviated
with wither the direct tnul or proposed
amendments. Selected commenters,
however, incorporated minor references
to cost issues as part of their comments
on other issues, One comnmenter
indicated that unnecessary testing cost
increases and complications would
result without the flexibility to use DRE
data in lieu of testing. The incorporation
of this amendment into today’s final
rule relieves this cost concern, Two
commentets indicated suwpport tor the
Agency’s propused amendment that
would allow use of site-specitic operator

training and certification programs. This
flexibility was supported as a means of
avoiding the burden and complications
associated with training requirements
established under the tinal rule. The
incorporation of this amendment into
today’s final rule addresses this cost
cuncern.

Four commenters referenced cost
issues associated with the amendment
addressing the time extension for
performunce testing. These commenters
generally supported the amendment but
felt, in some cases. that it did not go far
vnough to address unforeseen
circumstances and to mitigate the
concerns associated with the potential
for unnecessary performance testing and
related costs. We are sensitive to these
concerns; however, we continue to
believe that un open-ended test date will
not provide an incentive for either
sources or regulatory officials to resolve
differunces related to the test plan. We
believe that this stimulus will help
mitigate unnecessary cost impacts.

IV. What Are the Potential Costs and
Benefits of Today's Final Rule?

The value of any regulatory action is
traditionally measured by the net
change in social welfare thut it
wenerites, A rule that yenerates positive
net welfure would be advantageous th
society wind should be promulgated, A
rule that results in negative net welfure
ta spciety should be avoided, assuming
all other tactors are equal.

We have assessed the impacts of this
final rule in our cecanomie support
document: Assessment of Putentiad
Caosts, Benefits and Other [mpacts, und.
Resulatory Flexibility Screening
Analvsis {RFSA) far NESHAP:
Standlurds for Hazardous Alr Pollutants
fur Hazardaus Waste Combustors; Finat
Rule—Anmendments to the NESHAP:
Figal Standards for Hazardous Air
Pollutants tfor Hazardous Waste
Combustors: Final Rule, September 30
1999, dated January 2. 2002, This
document is available in the docket
established n support of today's action.
A hrief summary of findings is
presented below.

Toddiy's vules pevises several
requirements promulguted in the
Septembor 30, 1999 rule. Cost impacts
associated with the tinal amendmonts
are not tully quantitiable, All
amendments, however, are projocted to
result in zero cost hinpacts or national
annual net cost savings to industry, as
projected from the bascline of the
September 30, 1999 rule. The total cost
burden to government associated with
the final amendments is estimated at
$160.000 per year. No quantifiable

benefits and/or environmental
implications have been identified.

V. What Consideration Was Given to
Small Entities Under the Regulatory
Flexibility Act (RFA}, as Amended by
the Small Business Regulatory
Enforcement Fairness Act of 1996
(SBREFA), 5 U.S.C. 601 et. seq.?

The RFA generally requires an agency
tn prepare a regulatory flexibility
analvsis of any rule subject to notice
and comment rulemaking requirements
under the Administrative Procedure Act
nr any other statute, unless the agency
certifies that the rule wili not have a
signiticunt cconomic impact on a
substantial number of small entities.
Small entities include small businesses,
small organizations, and small
governmental jurisdictions. For
purposes of assessing the impacts of
today's tinal rule nn small entities, a
small entity is defined sither by the
number uf emplovess or by the annual
dollar amount of sales/revenues, The
level at which un entity is considered
small is determined foc each NAICS
code by the Small Business
Administrution (SBA).

The Ageney has examined the
potentiad effects today’s tinal rule may
have nn small entities. as required by
the RFA/SBREFA. We have found that
fusir of the final amendments are
predected to result in measurable cost
impacts. The umendment addressing
feedstream analyvsis for organic HAPs
would result in cost savings but we
expact that only larger operations would
L impacted. The other three final
amendments ave projected to resultin a
measurithbe cost burden. Of these three,
only the amendment addeessing
operatar trnining and rertitication may
potentially result in a cost burden to
snnall haziedous waste caombustors,
Undaor an assumed worst-case, or high
lfll[l cost H{:Hnilri(). we HStinlatE
maximun total custs on each “small”
hazardous waste combustor company to
average $25.700 ($154.000/6 = $25,700
per “small” source). Based on this high
cost seenario, impacts on an individual
smalt company basis would be no more
than 0.71 percent of the annual gross
sales. This Hgure is less than our
threshold of 1 percent for determination
of potentiaily significant economic
impact. This amendment, howaver, was
desigued to ultimately provide
regulatory relief. The fuck of available
data prevented us from quantifying cost
savings potentially associated with this
amendment. Qverall impacts are likely
to be consicderably less than the 0.71
preeent “high-end’ estimate presented
hure, Based on this analysis we believe
that it is reasonable to conclude that
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there would not be a significant
economic impact to any of the small
business combustor companies
potentially subject to rule requirenents,
After considering the economic impacts
of today’s final rule on small entities, [
vertify that this action will not have a
significant economic impact on a
substantial number of small entities.

Full details of the small entity
analysis are presented in our report:
Assessment of Potential Costs, Benefits
and Other Impacts, and, Regulatory
Flexibility Screening Analysis (RFSA)
for NESHAP: Standards for Hazardous
Air Pollutants for Hazarduus Waste
Combustors; Final Rule—Amendments
to the NESHAPS: Final Standards for
Hazardous Air Pollutants for Hazardous
Waste Combustors: Final Rule,
September 30, 1999, dated January 2.
2002. This document is yvailuble in the
docket established in support of today’s
wition.

VI. Was the Unfunded Mandates
Reform Act Considered In This Final
Rule? :

Executive Order 12875, “Enhancing
the [ntergovernmental Partaorship™
(October 26, 1993}, calls on federal
igencies to provide a statemoent
suppotting the need to issue any
regilation containing an unfunded
fedural mandate and describing prior
cnnsultation with representatives of
affected state, local, and tribal
dovernments, Signed into iw on March
22,1993, the Unfunded Mundatoes
Retorm Act (UMRA) supersedes
Exvcutive Order 12875, reiterating the
previously established divectives while
ilso imposing additional requirements
for Federal agencies issuing any
regulation containing an unfunded
mandate.

Title §1 of the Unfunded Mandates
Reform Act of 1995 (UMRA). Pub. L.
104~4, establishes requirements tor
Federal agencies to assess the effects of
their regulatory actions on State, Incal.
and tribal gnvernments and the private
sector, Under section 202 of the UMRA,
EPA generally must prepare a written
statement, including a cnst-henefit
analysis. for proposed and final rules
with “Federal mandates” that may
result in expenditures to State, local,
and tribal governments. in the aggregate.
or ti the private sector, of $100 million
or more in uny single year. Before
promulgating an EPA rule for which a
written statement is needecd, sectinon 205
of the UMRA generally requires EPA to
identity and consider a reasnnable
number of regulatory alternatives and
adopt the least costly, most cost-
effective or least burdensonwe alternative
that achieves the abjectives of the rale.

The provisions of section 205 do not
apply when they are inconsistent with
applicable law. Moreover, section 205
allows EPA to adopt an alternative other
than the least costly, most cost-effective
or least burdensome alternative if the
Administrator publishes with the final
rule an explanation why that alternative
was not adopted.

Betore EPA establishes any regulatory
requirements that may significantly or
uniquely attect small governments,
including tribal governments, it must
have developed under section 203 of the
UMRA a small government agency plan.
The plan must provide for notifying
potentially atfected small governments,
enabling officials of affected small
governments to have meaningtul and
timely input in the development of EPA
regulatory proposals with significant
Federal intergovernmental mandates,
and informing, educuting, and advising
small governments on compliance with
the regulatory requirements.

Tuday's tinal rule is oot subject to the
requirements of UMRA. Todav's final
rulis will not resalt in $100 million or
more in expenditures, The uggregate
anmualized social costs tor today's final
rule are propected to be less than ane
million dollars, Furthermare, today's
rule is nut subject to the requirements
ot section 203 of UMRA. Section 203
requires agencies to develop a small
governmaent Agency plan before
astablishing any regulatory
reguirements that may significantly or
uniquely affect small governments,
including tribal governments. We have
determined that this rule will not
signiticantly or uniquely uffect small
govermmuents,

VIL. Were Equity Issues and Children’s
Health Considered In This Final Rule?

By applicable execwtive order, we are
requiired to consider the impacts of
teoday’s cule with regard to
eovironmental justice and children's
health.

{1) Execntive Ovder 13043 “Protection
af Children from Environmental Health
Risks and Sufetv Risks'

“Protection of Children from
Environmental Health Risks and Sufety
Risks™ (62 FR 19885, April 23, 1997)
applies to any rule that: (1) is
determined to be “eeanomically
sipnificant’ as defined wader E.Q,
12866, and {2) vconcerns an
environmental health or safety risk that
EPA has reuson to believe may have a
dispropuortionate etfect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or satety effects of
the planned rule on children. and

explain why the planned regulation is
preferable to other potentially effective
and reasunably teasible alternatives
cansidered by the Agency. Today’s final
rule is not subject to the Executive
Order because it is not economically
significant, as defined in Executive
Order 12866.

(2} Executive Order 12898:
Environmental! fustice

Executive Order 12898, "Federal
Actions tu Address Environmental
Justice in Minority Populations and
Low-Income Population” {February 11,
1994). is designed to address the
environmental and human health
conditinns of minority and fow-income
populations. EPA is committed to
addressing environmental justice
concerns and hay assumed a leadership
tole in environmental justice initiatives
to enhance environmental quality for all
vitizens of the United States. The
Ageney’s goals are to ensure that no
sugmaent of the population, regardless of
ricy, color, national origin, income, or
net worth bears disproportionately high
ind advorse human health and
enviconmental impacts as u result of
EPA’s policies. progrums, and activities,
Lo response to Exceutive Order 12898,
and to concerns voiced by many groups
outside the Agency, EPA's Otfice of
Solid Waste and Emergency Response
{QSWER) formed an Environmental
lustice Task Foree to analvze the array
of environmental justice issues specific
to witste programs and to develop an
nveridl strategy to identity and address
these issues (OSWER Directive No.
9201.3-17). We have no data indicating
that todayv's final rule would result in
disproportionately negative impacts on
ninority or low ieome communities.

VIIL What Consideration Was Given to
‘Tribal Governments In This Final Rule?

Exeautive Ovder 13175, entitled
“Consultation and Coerdination with
Indian Teibal Governments™ (65 FR
67249, November 6. 2000). requires EPA
ti develop an aceountable process to
cnsure “meaningful and timely input by
tribal officials in the develupment of
regulatary pulivies that have tribal
implications.” “Policies that have tribal
implieatiens™ is defined in the
Exerutive Order to include regulations
that Lave “substantial direct effects on
one ur nwore Indian tribes. on the
relationship between the Federal
government and the Indian tribes. or on
the distribution of power and
responsibilities between the Federal
government and Indian tribes.”

Today's final rule does not have tribal
implications. it will not have substantial
direct effects on tribal governments, on
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the relationship between the Faderal
government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
government and Indian tribes, as
specified in the Order. Today's rule will
not significantly or uniquely affect the
communities of Indian tribal
governments, nor impose substantial
direct complinnce costs on them,

IX. Were Federalism Implications
Considered in Today’s Final Rule?

Executive Ovder 13132, entitled
“Federalism™ (64 FR 43253, August 10,
1969). requires EPA to develop an
accountable procass to ensure
“meaningtul and timely input by State
and local ofticials in the development of
regulatory policies that have federalism
implications.” *'Policies that have
federalism implicativns™ are defined in
the Executive Order to include
repulations that huve “substantial direct
etfeats on the States. on the relationship
botween the national government and
the States, or on the disteibution of
power and respuonsibilitivs among tha
various levels of government.”

Today's tinal rale does not have
federalism implications, It will not luve
substantial direct effects on the States,
an the relationship between the national
governmunt und the States, or on the
distribution of power and
responsibilities among the various
lvels of government, as specitied in the
Order. Thus, Executive Order 13132
does not apply to this rule,

X. Were Energy Impacts Considered?

Exceutive Ovder 13211, " Actions
Concerning Regulitions That Affect
Energy Supplv. Disteibution. ar Use™
(Mav 14, 2001), addresses the aeed for
regulatory actions to more tully consider
the potential energy impacts of the
proposed rule and resulting actions,
Under the Order, agencies are required
to prepare a Statement of Energy Effects
when a regulatory action mayv have
significant adverse effects nn energy
supply. distribution. or use, includiag
impacts on price and foreign supplies,
Additinnally. the requirements obligate
ageacies to consider reasonable
alternatives to regutatory actions with
adverse atfects and the impacts the
alternatives might have upon energy
supply. distribution. or us:e.

Todav's final rule is not likely to huve
any sipnificant advaerse impact on
factors atfecting encrgy supply. We
belicve that Executive Order 13211 is
nut relevant to this action,

XI. Paperwork Reduction Act

We have prepared an Information
Collection Request (1CR) dacument (ICR

Nu. 1773.07) listing the information
collection requirements of this final
rule, and have submitted it for approval
tu the Office of Management und Budget
(OMB] under the provisions of the
Paperwork Reduction Act, 44 U.S.C.
3501 et seq. OMB has assigned a control
number 2050-0171 for this ICR. A copy
of this [CR may be obtained from Sandy
Farmer. OPIA Regulatory Information
Division, U.S. Environment Protection
Agency (2137). 1200 Pennsvlvania
Avenue, NW., Washington DC 20460, or
by calling {202) 260-2740.

The public burden ussocinted with
this tinal rule (which is under the Clean
Air Act} is projected to affect
approximately 171 HWG units and is
estimated to average 7.6 hours per
tespondent annually. The reporting and
recordkeeping cost burden is estimated
to average 5440 per respondent
annually. Burden means total time.
wffort, or financial resources expended
by porsens to generate, maintain, retain,
disclose, or provide information to or
for a Federal ageocey, That includes the
thime needed to review instructions:
develop, acguire, install. and utilize
technology and systems for the purposes
of collecting. validating, and verilving
information. processing and
naintaining information. and disclosing
and providing information: adjust the
existing ways to comply with any
previeusly applicuble instructions and
requirements: train personnel to be able
to respond to a enllection of
information: search data sources:
cumplete and roviesy the collection of
information: and transmit or otherwise
disclose the infermation.

XII. National Technology Transfer and
Advancement Act of 1995

Secting 120d) of the National
Technology Transter und Advancemuent
Act 0t 1965 {"NTTAA™). Pub L. No.
To4=113, §12() (15 U.5.C. 272 nutw)
directs EPA to use voluntary consensus
stundards jn its regulatory activities
unless to do so would be inconsistent
with applicable law or stherwise
impractical. Veluntary consensus
standards are technical standards (e.g.,
miterials specitications, test methneds,
sampling procedures. and business
practices) that are developed or adopted
by voluntary consensus standards
hodies, The NTTAA divects EPA to
provide Cungress. through OMB.
explunations when the Agency docides
nat to use available and applicable
voluntary consensus standards.

This final rule dowss not require the
implementation of technical standards,
as defined above; thus., the requirements
nf section 12(d) of the National
Trechnotogy Transter and Advancement

Act of 1985 (15 U.S.C. 272 note} do not
apply.

XIII. The Congressional Review Act (5
U.5.C. 801 et seq., as Added by the

Smail Business Regulatory Enforcement
Fairness Act of 1996)

Is Today's Final Action Subject to
Congressional Review?

The Congressional Review Act, 5
U.S.C. §801 et seq., as added by the
Small Business Regulatory Enforcement
Fuirness Act of 1996, generally provides
that befors a rule may take effect, the
agency promulgating the rule must
submit i« rule report, which includes a
copy of the ruly, to each House of the
Cungress and to the Comptroller General
uf the United States. EPA will submit a
repnrt containing this rule and other
required intormation to the U.S. Senate,
the U.S. House of Representatives, and
the Comptrolier General of the United
States prior to publication of the rule in
the Federal Register. A Major Rule
cinnot take: etfect until 60 davs after it
is published in the Federal Register.
This action is not a “wajor rule”™ as
defined by 5 U.S.C. §804(2). This final
rule will hecome ettective 1m February
14, 20002,

Part Six—Delegation Implications

[. What Is the Authority for the Final
Amendment Rule?

Unlike the September 30, 1999 Final
HWC NESHAP rule. this rule does not
include any significant changes or
additions atfocting the RCRA program.
This Final Amendinent Rule amends the
premulgated standards located in 40
CTTR part 63. subpart EEE. Therefore,
this discussion pertuing only to
dulegatinn of amendments to State,
Locul and Teibal (S/L/T) agencies
prrsuant to the CAA program.

Seetion 112{1) of the CAA allows us
to delegate the authority to S/L/T
programs te implement and enforce
emission standards for poliutants
subjuct tn section 112 regulations. Thus,
a S/L/T ageney that recelves 112(1)
delegation can implement and enforce
the anvendmants being made today. A S/
L/T ageney also con implement the
amendments for Title V major spurces
{see 40 CFR 70.2] via their Title V
authority hecause it is independent of
their deleaation status, By having an
approved Title V program, the S/L/T
ageney hus demonstrated that it has the
legal antharity, resources. and expertise
to implement and enforce standards for
section 112 pollutants,

As hefore, we encourage S/L/T
ageneies to apply for and receive 112(1)
delegation fur this rule. The key
advuntages atforded to S/L/T agencies
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who receive delegation are that they
become the primary enforcement
authority and can exercise delegable
provision authorities. Additionably, it
ensures clear and consistent
requirements for affected sources and
regulators. For example, a source nead
only report compliance assurance
manitoring to its primary enfercement
authority,

State, Local, and Tribal agencies still
have the ability to choose which
delegation options to use when applying
for delegation of Federal authorities for
this rule. The 112(]) delegation process
begins when the S/L/T agency applies
for delegation of a section 112 1ule
without changes (straight delegation), by
rule adjustment, substitution of
requirements, state program approval
{SPA). or equivalency by parmit
{EBP).11 Also, the partiul approval
nption is available fur any $/L/T wha
cannat or chnoses not to take full
delegation of un entire standacd. The
drawback to this option is that it can
create inconsistent requirements since
the S/L/T agency will enforce partions
nt the standard, while we will enfurce
the remaining portions.

II. Why Should I Apply for Delegation
of This Rule?

This rule will be effective upon
promulgation. As with the Phuse
NESHAP. a S/L/T agency will need to
incurporate the amendments of this rule
into u major source’s new. renewed, or
revised Title V permit regardtoss of
whether it has received delagation.
However, by receiving delegation of
112(1}. a S/L/T agency can approve
minnr changes to a Federal NESHAP.
For instance. it can substitute an
emission lmitation that is more
stringent than a Federal stanclard.

In light of the benefits afforded to a
S/L/T agency if it receives 112(1)

delegation, we recognize that the
process of applying for and receiving
delegation can be a lengthy one. This
may be especially true for thuse
agencies that do not have established
agreements in place to receive automatic
delegation of unchanged standards.
There are agencies who choose to utilize
the delegation options provided under
112(}), which are not as straightforward
as the unchanged standards. In these
cases, the review perind required when
itpplying for one of the delegation
uptions combined with a state’s
legislative proceedings, are factors that
can profong the defegation process,
Therefore, we encourage the S/L/T
agenay to do what makes sense given
vircumstances relevant to timing issues
and resource needs,

List of Subjects
400 CFR Part 63

Alr pollution control. Hazardous
substances, [ncorporation by seference
Reporting and recordkesping
requirenients,

41 UFR Purt 266

Enereyv. Enviranmuental Protaction
Agenoev. Huzardous waste, Recveling,
Reporting and recordkenping
requirenients,

401 GFR Past 270

Administrativee practice and
procedure, Contidential business
information. Envirenumental Pratection
Ageney, Hazardous materials
transportation. Hazardous waste,
Reporting and recordkesping
requirenments, Water pollution contral,
Water supply.

Daterl: Felruary 7, 2002,
Christine Todd Whitman,
Administrator.

For the reasons set out in the
preamble, title 40, chapter [, of the Code
ut Federal Regulations is amended as
fullows:

PART 63—NATIONAL EMISSIONS
STANDARDS FOR HAZARDOUS AIR
POLLUTANTS FOR SOURCE
CATEGORIES

1. The authority citation for part 63
continues to read as follows:

Authority: 42 11.5.C. 7401 ef seq.

2. Sectiun 63.14 is amended by
acdding puragraph (i) to read as follows:

§63.14 Incorporations by reference.
* L * * *

(i) ASME stundard number QHO-1-
183494 and QHO-10-1996 Addenda. This
stundard is titled us “Standard for the
Qualification and Certification of
Hazardous Waste Incinerator
Operators,” The Director of the Federal
Register approves this incorporation by
reference in accordance with 5 U.S.C,
352(n) ane 1 CFR part 51. You may
nbtitin a ¢opy of this document from the
American Society of Mechanical
Engineers, 345 Cast 47th Street, New
York. N.Y. 10017, You may inspect a
copy at the RCRA Information Center,
Crystul Guteway One, 1235 Jetferson
Davis Highwav, Arlington, VA 22202, or
at the: Ottice of the Federal Register, 800
Narth Capitol Street, NW.. Suite 700,
Washington, DC.

3. Section £3.1200 is amended by
revising entry (2} in Table 1 in
paragraph (b) to read as Follows:
§63.1200 Who is subject to these

regulations?
& * & ) *

[I)) & ow o

TABLE 1 70 §63.1200.—HAZARDOUS WASTE COMBUSTORS EXEMPT FROM SUBPART EEE

[Fe "=

And It - ° *

Then = = *

. - . "

(2) You are a research, development, and You operate for no longer than one year after

demonstration source,

first burning hazardous waste (Note that the
Administrator can extend this one-year re-
striction on a case-by-case basis upon your
written request documenting when you first
burmed hazardous waste and the justifica-
tion for needing additional time to perform
research, development, or demonstration
operations).

. - .

You are not subject to this subpart {Subpart
EEE). This exemption applies even if there
is a hazardous waste combustor at the plant
site that is regulated under this subpart. You
still. however, remain subject to §270.65 of
this chapter,

' Reder to Hizartlous Adr Pallutints:
Autendments to the Approval ub State Prograuns and
Delegation of Federal Aatlinrities: Final Rule at 63

FR 35810 nr the CAA Diefegation fur the HWC
NESHAD Bud shenst al vewese.epo, geov/epeoswer/

Twivatedecmbest/tondkil/eoverprge it for
Turlher infonation on delegatinn procedures.




Federal Register/Vol. 67, No. 31/Thursday, February 14, 2002/Rules and Regulations

6987

Ed * * * *

4. Section 63.1201 is amended by
adding the definition of “‘Preheater
tower combustion gas monitoring
location™ to paragraph (a) in
alphabetical order to read as follows:

§63.1201 Definitions and acronyms used
in this subpart.

(ﬂ) LI N

Preheater tower combustion gus
monitoring location means a location
within the preheater tower of a dry
process cement kiln downstream (in
terms of gas tlow} of all hazardous waste
firing locations and where a
representative sample of combustion gas
to measure combustion sfficiency can be
monitored.

Ed * * * *

5. Section 63.1204 is amended by
revising paragraph (d){1){iii) to read as
follows:

§63.1204 What are the standards for
hazardous waste burning cement kilns?
* * * * *x

[(l) * kK

['1) L

(iii) You must calculate rolling
averages fur operating parameter limits
as provided by §63.1209(q)(2).

b * * * *

. Section 63.1206 is amended by:

a. Revising the ficst sentence of
paragraph a){(2){i). :

. Redesignating paragraph (a)(4) us
{a](3).

.. Revising paragraphs (D)(B)EKCH T}
(b){B)([1) and (L)}6Xii), {b)(7). (b)(11). and
(b){13){i).

d. Revising paragraphs [«){1)(3)
introductory text. {)([ZDC). (¢)(B). and
(X7

e. Adding paragraph (c){5)(iXD).

The revisions and additions read as
follows:

§63.1206 When and how must you comply
with the standards and operating
requirements?

[kl] L B

(2) A

(i) If vou commenced construction or
reconstruction of vour hazardous waste
cnmbustor alter April 19, 1996, you
must comply with this subpart by the
later of September 30, 1999 or the date
the scurce starts operations. except as
provided by paragraph (a)(2)(ii) of this
section. * * *
* *

(b] LI

(5} * * *

[i] ¥ %

[C] * kK

(1) Except as provided by puragraph
{(bY51EXC)(2) of this section, after the

* o *

change and prior to submitting the
notification of compliance. you must
not burn hazardous waste for more than
a total of 720 hours (renewable at the
discretion of the Administrator} and
only for the purposes of pretesting or
comprehensive performance testing.
Pretesting is defined at § 63.1207{h])(2){1)
and (it).

* * *x * *

{G) * X X

{i) If u DRE test performed pursuant to
§63.1207{c){2) is acceptable as
documentation of compliance with the
DRE standard. you mayv use the highsst
hourly rolling average hydrocarbon
level achieved during the DRE test runs
to document compliance with the
hydrocarbon standard. An acceptable
DRE test is any test for which the data
and results are determined to meet
quality assurance nbjectives {an a site-
specitic basis) such that the results
adequately demonstrate complianace
with the DRE standard.

(ii) If during this ucceptable DRE test
vou cid not obtain hvdrocarhon
cmissions data sufficient to document
compliance with the hvdrocarbon
standard. you must either:

(A} Pertorm, as part of the
performancy test. an “'equivalent DRE
test”™ to document compliance with the
hydrocarbon standard. An equivalent
DRE tust is comprised of a mininium of
three tuns wach with o minimum
duration of nne haur during which vou
npuerate the combustor as close as
reasondily possible to the aperating
parameter mits that vou established
bascd on the initinl DRE test, You must
ust the highest howrly rolling average
hvdrocarbon emission level achieved
during the equivalent DRE test to
docunment complianes with the
livdrocirban standard: or

{B) Perform a DRE test as part of the
prrformance test.

(7) Compliunce with tie DRE
standard. (i) Except as provided in
paragraphs (b}(7)(ii} and (b}7){iii) of this
section:

(A) You must document compliance
with the Destruction and Removal
Etficiency (DRE} stundard under
§%63.1203 through 63.1205 noly once
provided that vou de not modify the
source after the DRE test in a manner
that could affect the ability of the source
to achieve the DRE standard.

{B) You may use any DRE test data
that documents that your source
at:hieves the required level of DRE
provided:

(1) You have not moedified the design
or operation of vour source in a manaer
that could effect the ability of your
source to achivve the DRE standard
sineu the DRE test was performoed; and.

{2) The DRE test data meet quality
assurance objectives determined on a
site-specific basis.

(i) Sources that feed hazardous waste
at a lucation in the combustion system
other than the normal flame zone must
demonstrate compliance with the DRE
standard during each comprehensive
performance test;

(iii) For snurces that do not use DRE
previeus testing to document
conformance with the DRE standard
pursuant to §63.1207(c)(2}, you must
puerform DRE testing during the initial
comprehensive performance test.

* Ed * k4 *

(11} Caleulation of hazardous waste
residence time. You must calculate the
hazardous waste residence time and
include the calculation in the
performance test plan under § 63.1207(f)
and the operating record. You must also
provicie the hazardous waste residence
time in the Documentation of
Compliance under §63.1211(c) and the
Natification nf Compliance under
§§63.1207(3) and 63.1210(b).

* Ed & * k

[ l:{] * kK

(i) Gement kilns that teed hazardous
waste at o [ncation other than the end
where products are normally discharged
and whers fuels are normally fired must
comply with the carbon monoxide and
hydrocarhon standards of § 63.1204 as
follnws:

{A) For axisting sourres, you must not
discharge ar canse combustion gases to
b emitted into the atmosphere that
contein either:

(1) Hydrocarbons in the main stack in
wxcess of 20 parts per million by
valwme, over an hourly rolling average
{monitored continuously with a
continuous emissions monitoring
system}. dry basis, corrected to 7
purcent nxygen. and reported as
propane; or

(2) Hydrocarbons both in the by-pass
duct and at u preheater tower
combustion gus monitoring location in
vxeess of 10 parts per million by
volume. at each locution, nver an hourly
rntng average (monitored continuously
with a continuous emissions monitoring
system]. dry basis, corrected to 7
percent uxygen, and reported as
pr llJ'tlﬂG: or

(3) If the only firing location of
hazardois waste upstream (in terms of
gas flow}) of the point where combustion
uases are diverted into the bypass duct
is at the kiln end where products are
normally discharged, then both
hydrocurbons at the preheater tower
combustion gas monitoring location in
axcoss of 10 parts per million by
velume, over an hourly rolling average
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{menitored continuouslv with a
continuous emissions monitoring
system), dry basis, corrected to 7
percent oxygen, and reported as
propane, and either hydrocarbons in the
by-pass duct in excess of 10 parts per
million by volume, over an hourly
rolling average (monitored continuously
with a continuous emissions monitoring
system), dry basis, corrected to 7
percent oxygen, and reported as
propane, or carbon monoxide in excess
of 100 parts per million by volume, aver
an hourly roiling average {monitored
continuously with a continuous
emissions monitoring system), dry basis,
and corrected ta 7 percent oxygen. If
you comply with the carbon monoxide
standard of 100 parts per million by
velume in the by-pass duct, then you
must also nat discharge or cause
combustion gases to be emitted into the
atmasphere that contain hvdrocarbons
in the by-pass duct in excess of 10 parts
per million by volume, uver an hourly
rolling average (monitared continuously
with a continuous emissinns maonitoring
svstem), dry basis. correctod to 7
percent oxyaen, and reported as
propane. at any time during thoe
destruction and removal etficiency
(DRE) test runs or their equivalent as
provided by §63.1206(b)(7).

{B) Far new sources, vou must net
discharge or cause combustion gases to
be emitted into the atmosphere that
contiin either:

(1) Hydrocarbons in the miin stack in
excess of 20 parts per million by
volune. over an hourly rolling average
(monitored continuously with a
continuous emissions menitoring
system]. dry basis. corrected to 7
percent oxvgen. und reported as
IJ!'DIJ'L]“H; or

(2}7) Hydrocarbons both in the by-
pass duct and at a preheater tawer
combustion gas monitoring location in
excess of 10 parts per million by
volume, at each location. over an hourly
rolling average (monitored continuously
with a continunus emissions monitoring
svstem), dry hasis. corrected to 7
percent oxvgen. and reported as
propaue. and

(f7) Hyvdrocarbons in the main stack, if
construction of the kiln commencad
after April 19, 1996 at a plunt site where
a cement kiln {(whether burning
hazardous waste or net] did not
previously exist, to 50 parts per million
by volume, over a 30-day block average
(monitored continuously with a
continuous emissions monitoring
system). dry busis, corrected to 7
percent oxygen, and reported us
propane; or

{3)() If the only firing location of
hazardous waste upstecant (in terms of

gas flow} of the point where combustion
gases are diverted into the bypass duct
is at the kiln end where products are
normally discharged, then both
hydrocarbons at the preheater tower
combustion gas monitoring location in
excess of 10 parts per million by
volume, over an hourly ralling average
(monitored continuously with o
continucus emissions mornitoring
system), dry basis, corrected to 7
percent oxygen, and reported as
prupane. and either hydrocarbons in the
by-pass duct in excess of 10 parts per
million by volume, over an hourly
rolling average {monitored continugusly
with a continuous emissions monitoring
system), dry basis, corrected to 7
percent oxygen, and reported as
propane, ar carbon monoxide in excess
nf 100 parts per million by volume, over
an hourly rolling uverage {monitored
continuously with a continuous
emissions monitoring system), dry basis,
and vorrected to 7 percent oxygen. 1
vou comply with the carbun monoxide
standurd of 100 parts per million by
volume in the by-pass duct, then vou
must also not discharge or cause
contbaustion gases to be emitted into the
atmosphere that contain hydrocarbons
in the by-pass duct in excess of 10 parts
per nillien by volume, over an hourly
rolling average (monitored continuously
with a continuous emissions monitoring
svstem), dry hasis, corrected to 7
prreent nxygen, and reported s
propane, at any time during the
destruetion and renwval elficieney
(DRE} test runs or their euivalent as
provided by §61.1 206(h)(7).

(i) [ construction ot the kiln
comenced after April 19, 1996 at a
plant site where a cement kiln {whaother
burning hazardous waste or not) did not
previously exist. hvdrocarbons are
limited to 50 parts per million by
valume, over a 30-day hlock average
(monitored continuously with a
continuous emissions monitoring
system), dry basis, corrected to 7
percent nxygen, and reported as
propuane.

* * X x Ed

() * *(1)* * * (i) You must
nperate only under the operating
requirements specitied in the
Documentation of Compliance under
§63.1211{c) or the Notification of
Compliance under §§ 63.1207(j} and
63.1210(b}. except:

* * * & L3

[5) LA A

{i) L I

(C) Upon privr written approval of the
Administrator, an alternative means of
vontral to provide conteol of combustion
system leaks equivalent th maintenance

of combustion zone pressure lower than
ambient pressure; or

(D) Upon prior written approval of the
Administrator, other technique(s) which
cdn be demonstrated to prevent fugitive
emissions without use of instantaneous
pressure limits; and
" * * * *

(6) Operuator training and certification.
(i) You must establish training programs
fere all categories of personnel whose
activities may reasonably be expected to
directly affect emissions of hazardons
air poliutants from the source. Such
persons include, but are not limited to,
chief facility operators, contral room
aperators, continuous monitoring
system operators, persons that sample
and analyze feedstreams, persons that
manage and charge feedstreams to the
combustor, persons that operate
muission control devices, and ash and
waste handlers. Each training program
shall be of n technical level
commensurate with the person’s job
duties specified in the training manual.
Eich commensurate training program
shall requtire an examination to be
administered by the insteuctor at the
and of the training course. Passing of
this test shall be deemed the
“eertification” for personnel, except
that. for control room operators, the
training and certification program shall
bu as specified in paragraphs (c)(6)(iii)
through (c)6){vi) of this section.

(i) You must ensure that the source
is operated and maintained ot all times
by persons who are trained and certified
to perform thesi and anv other duties
that may affect emissiong of hazardous
ir pollutants. A certified control room
nperator must be oo duty ot the site at
all times the sourne is in operation.

{iil) Huzardous waste incinerator
tontrol room aperators must:

{A) Be trained and certified under a
site-specific. source-developed and
implemented program that meets the
roquiremients of paragraph (c}(6)(v) of
this section: ar

(B] Be trained under the requirements
of, and certitied under. the American
Suvciety of Mechanical Engineers
Standard Number QHO~1-1994 and
QHO-14-1996 Addenda {incorporated
by reference—see § 63.14(e). If you
choose to use the ASME program:

(1) Coutrol room operators must, prier
to the compliance date, achieve
provisional certitication, and must
submit an application to ASME and be
scheculed for the full cectification
exant, Within one year of the
compliance date, control room operators
must achivve full certitication;

(2} New operators and operators of
new sgurces must. before assuming their
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duties, achieve provisional certification,
and must submit an application to
ASME, and be scheduled for the full
certification exam. Within one year of
asswming their duties, these aperators
must achieve full certification; or

{C) Be trained and certified under a
State program.

{iv] Cement kiln and lightweight
aggregate kiln control room operators
must be trained and certified under:

[A) A site-specific. source-developed
and implemented program that meets
the requirements of paragraph (¢){6}v)
of this section; or

(B) A State program.

{v] Site-specific, source developed
and implemented training programs for
control room operators must include the
following elements:

(A) Training on the following
subjrcts:

{1) Environmental concerns,
including typus of emissions;

(2) Basic combustion principles,
including products of combustion;

(1) Operation of the specific tvpe of
combustor used by the uperator.
including proper startup, waste firing.
and shutdown procedures:

(4) Combustion controls and
continuous monitering systems;

() Operation of air poltution control
equipment and factors attecting
pertormince:

(7} Inspection und maintenance of the
combustor, continuous monitoring
systems, and air pollution control
devices:

{7) Actions to correct maltunctions or
conditions that may lead to
malfunction;

{#1) Residue characteristics and
handling prosedures; and

(¢) Applicable Tederal, state, and
leeal reguiations. including
Octupatinnal Satety and Health
Administration workplace standards:
and

(B} An examination designed and
administered by the instructor; and

(C) Written material covering the
training course topics that may serve as
reterence material following completion
of the course,

(vi) To maintain contrnl room
nperator qualification under a site-
specific, source developed and
implementad training program as
provided by paragraph (c)(6}(v} of this
saction. control romn operators must
conplete an annual review or refresher
course covering. at @ minimun, the
following tupics:

(A) Update of regulations:

(B) Combustor nperation. including
startup and shutdown procedures. waste
tiring, and residue handling:

(C) Mspectiun and maintenance:

(D) Responses tn malfunctions or
conditions that may lead to
maltunction; and

(E) Operating problems encountered
by the operator.

(vii) You must record the operator
training and certification program in the
operating record.

[7] * A&k

(ii} Buyg leak detection systam
requirements for baghouses at
lightweight aggregate kilns and
incinerators, I vou own or operate a
hazardous waste incinerator or
hazardous waste burning lightweight
ageregate kiln equipped with a baghouse
(fabrie: filter). you must continuously
operate a bag leak detection system that
meets the specitications and
requirements of paragraph (c}(7)(ii}(A)
of this section and vou must comply
with the corrective measures
requirements of paragraph (e)(7)(ii)(B) of
this section:

(A} Bug leuk detection systen
specification and requiremments, {1) The
bag leak detection system must be
curtified by the manuticturer to be
capiabile of continuously detecting and
recurding particulate matter emissions
at coneentritions of 1.0 milligrams per
actuad cubic meter unless vou
demensteate, pursuunt to procedures in
§63.12090)(1). thut a higher sensitivity
wonld adequately detect bag leaks:

{2) The bag heak detection svstem
studl provide cutput of relative
particutate matter loadings;

{3} The hag Lk detection svstem
shall by equipped with an alarm svstem
that will sound an audibie alarm when
an inerease in relative particulate
loictings is detected over & preset tevel;

{+4) The bag lirak doetection system
shall be installind and uperated in a
mannar consistent with available
written guidanae from the U.S.
Environmental Protection Agency or, in
the absence of such written guidance.
the nuanutacturer’s written
specifications and recommendations for
instidlativn. epecation, and adjustment
of the svstem:

(7} The initial adjustment of the
svstem shall, at o minimum, consist of
establishing the baseline output by
adjusting the sensitivity (ravnge) and the
averaging period of the device, and
establishing the alurm set points and the
alarny delay time;

{3 Fnlln_\ving initial adjustment. you
must not adjust the sensitivity or range,
averaging period, alurm set points, or
alarm delay time, except as detailed in
the operation und maintenance plan
required under paragraph {(c}(7)(i) of this
saction. You must not increase the
sensitivity by more than 100 percent or
dearease the sensitivity by more than 50

percent aver a 365 day period unless
such adjustment follows a complete
baghouse inspection which
demonstrates the baghouse is in good
operating condition;

(7) For negative pressure or induced
air baghouses, and positive pressure
baghouses that are discharged to the
atmosphere through a stack, the bag leak
detector shall be installed downstream
of the baghouse and upstream of any
wet acid gas scrubber; and

(#) Where multiple detectors are
required, the svstem’s instrumentation
and alarm system may be shared among
the detectars.

{B) Buy leak detection svstem
rorrective measures requirements. The
nperating and maintenance plan
required by paragraph (¢)(7){i) of this
section must include a corrective
measures plan that specifies the
procedures you will tollow in the case
of a bag leak detection system alarm.
The corrective measures p]un must
include, at a minimum. the procedures
usad to determine and record the time
and canse of the alurm as well as the
correctivee measures tuken to correct the
control device malfunction or minimize
emissiems as specified below. Fatlure to
initinte the corrective measures required
by this paragraph is tuilure tn ensure
compliance with the vmission standards
in this subpurt.

(1) You must initiate the procedures
used to determine the cause of the alarm
within 30 minutes of the time the alarm
First sounds; and

(21 You must alleviate the cause of the
alarm by taking the necessary corrective
measure(s) which may include, bat are
not ta be Timited to, the following
IS UL

(7} Inspeeting the baghouse for air
leaks. torn ar broken filtir elements, or
any nther maffunction that may cause
anincreass in emissions;

(if) Swuling off defective bags or filter
modia;

{iii} Replacing defective hags or filter
maedia. or ntherwise repairing the
control device:

(iv) Sealing off a defective baghouse
compartmuoent;

(v} Cleaning the bag leak detection
system probe, or utherwise repairing the
bitg linak detection system; or

(v) Shutting dewn the combustor.

7. Section 63.1207 is amended by:

a. Revising puragraph (c)i2)(i).

b, Adding paragraph {c)(2}iv).

. Adding paragraph (e)(3).

d. Revising paragraphs ({1){ii}{A),
(AIDEDB). (B(1)EC), (1))
introductory text, and (0{1)(xvii}.

. Adding paragraph (F{1)(iH)(D}

f. Removing and reserving paragraph

B0 xv).
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8. Revising paragraphs {g)(2}{i) and
{g)(2)(ii}.

h. Adding paragraph (g)(2)(v).

i. Revising paragraphs (h}(1} and
{h)(2) introductory text.

j- Revising paragraphs (j)(1)(ii) and
()(3).

k. Revising paragraphs {m}{4)(i} and
(m}(4)(ii).

The revisions and additions read as
tollows:

§63.1207 What are the performance
testing requirements?
5_\' Ed * * *

(C) * k%

(2)* * (i) You may request that
previcus emissians test data serve as
documentation of conformance with the
emission standards of this subpart
provided that the previous testing:

{A) Was initiated after 54 munths
prior to the compliance date, except as
provided by paragraphs {¢)(2)(iii} or
{e)(2)(iv) af this sectinn:

(B) Results in data that meet quality
assurunee objeatives (determined on a
sitesspecific basis) such that the results
demonstrate compliunce with the
applicable standards;

(€C) Was in conformane: with the
requirements of paragraph (2){1) of this
section; and

(D) Was sufficient to establish the
applicable operating parameter limits
under §63.1209,

* A * * w*

{iv] The data in lieu test age
restriction peovided in paragraph
(C)ZHUAY of this section does not apply
te: DRE data provided v do not foed
hazurdous waste at a location in the
combustion svstem other than the
narmal flame zone,

* o ™ * &

(t.) * * *

{3) Petitions for time extension if
Administrator fails to upprove or deny
test pluns. You may petition the
Administrator under § 63.7(h) to obtain
a “waiver” of any performance test—
initial or periodic performanne test;
comprehensivee or contirmatory test, The
“waiver” would be implemented as an
extension of time to conduet the
performance test at a later date,

(i) Qualificatinns for the waiver. (A)
You muy not petition the Administrator
for a waiver under this section if the
Administrator has issued a notification
of intent to deny your test planis) under
§63.7(c)(3)(1)(B);

(B} You must submit a site-specific
emissions testing plan and a continuous
monitoring system performance
evitluation test plan at least one vear
before a comprehensive performance
test is scheduled to begin as required by
parigrapl {¢)(1) of this section. or at

least 66 days before a confirmatory
performance test is scheduled to begin
as required by paragraph (d) of this
section. The test plans must include all
required documentation, including the
substantive content requirements of
paragraph (f) of this section and
$63.8{e); and

{C) You must make a good faith effort
to acenmmodate the Administrator’s
unoiments on the test plans.

(i) Procedures for obtaining a waiver
and duration of the wuiver: (A) You
must submit to the Administratar a
wiiver petition or request to renew the
petition under § 63.7(h] separately for
each source at least 80 days prior to the
scheduled date of the performance test;

(B} The Administrator will approve or
deny the petition within 30 days of
receipt and notity you promptly of the
decision;

(C) The Administrator will not
approve an individual waiver petition
fur @ duration exceeding 6 months;

(D) The Administeator will include o
sunset provision in the waiver ending
the waiver within 6 months;

[E} You muy submit a revisaed putition
to renew the waiver under
6. 7(h}3)(iii) at least 60 days prior to
the end date of the most recently
approved waiver petition;

{F} The Administrator may approve it
revised petition for a total waiver period
up te 12 months.

(i1} Content of Hre svniver. [A) You
must provide documentation to enable
thin Administrator to determine that the
source is weeting the velevant
standard(s) on u continuous basis as
required by § 63.7(h)(2). For extension
requests for the initial comprehensive
performance test. vou must submit vour
Documentatien of Compliance to assist
the: Administrator in making this
determination,

(B} You must include in the petition
infnrmation justifving vour request for a
waiver, such as the technical or
veonmnic infoasibility, or the
impracticalitv, of the affected source
perfurming the required test. as required
by § 63 7(ENED.

{iv) Public potice. Yuu must notity the
public [e.g., distribute public mailing
Hst) ut your petition to waive a
pertformance test.

&, W * - *

[[.'] L

{]) * ok K

('li) L x

(A) Except as provided by paragraph
(EY(1)(ii}D} nof this section. an
identification nf such organic hazardous
air pollutants that are present in each
hazardous waste feedstream. You need
not analvze tor organic hazardous air

pollutants that would reasonably not be
expected to be found in the feedstream.
You must identify any constituents you
exclude from analysis and explain the
basts for excluding them. You must
conduct the feedstream analysis
according to §63.1208(b)(8);

(B] An approximate quantification of
such identitied organic hazardous air
pollutants in the hazardous waste
feedstreams, within the precision
produced by analytical procedures of
$63.1208(b)(8); and

{C) A description of blending
procedures, if applicable, prior to firing
the hazardous waste feadstream,
including a detailed analysis of the
materials prior to blending, and
blending ratios.

(D) The Administrator may approve
on a case-by-case busis a hazardous
waste feedstream analysis for organic
hazardous air pollutants in lieu of the
analysis required under paragraph
{D(1)(11)(A) of this section if the reduced
analysis is sufticient to ensure that the
POHCx usud to demonstrate compliance
with the applicable DRE standard of
$61.1203, §64.1204, or § 63.1205,
eontinue to be representative of the
wrzinic hazardous air pollutants in your
hazardous waste feodstreams:

- *x * * *

(] If vou are requusting to extrapolate
metal feedrate limits from
eomprehensive performance test levels
under $563.1209(1)(1)(i) ur
GR12Z0H 0} 210i(A):

& % &

{xvii) If vou proposs to use a surrogate
for mussuring or monitoring gas
Howrte, you must document in the
cumprehensive performance test plan
that the surrogate adequately correlates
with gas Howrate, as required by
parigraph (in)(7) of this section, and
§ 63.1209(j)(2). (K)(3). (m)(2}(). (n)(5)(i),
and [O)(2)Hi).
* * & * *

al * Bl u

(i) Carton monoxide {or hydrocarbon)
CEMS cmissions levels must be within
the tunge of the averuge value to the
muximum value allowed. except as
provided by paragraph (g)(2)(iv) of this
section. The average value is defined as
the sin of the hourly rolling average
vaiues recorded (each minute) over the
previous 12 months, divided by the
number of rolling averages recorded
during that time. The average value
must not include calibration data,
startup data. shutdown data,
wattunction data, and data obtained
when not burning hazardous waste;

(ii) Bech operating limit {specified in
§63.1209) vstablished to maintain
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compliance with the dioxin/furan
emission standard must be held within
the range of the average value over the
previous 12 months and the maximum
or minimum, as appropriate, that is
allowed, except as provided by
paragraph (g)(2){iv) of this section. The
average value is detined as the sum of
the rolling average values recorded over
the previous 12 months, divided by the
nurmber of rolling averages recorded
during that time. The average value
must not include calibration data,
startup data, shutdown data,
malfunction data, and data obtained
when not burning hazardous waste;

* * Ll * *

(v) The Administrator may approve an
alternative range to that required by
paragraphs (g)(2){i) and (ii) of this
section if you document in the
confirmatory performance test plan that
it may be problematic to maintain the
required range during the test, In
addition, when making the finding of
compliance, the Administrator may
consider test conditions outside of the
range specitied in the test plan bused on
a finding that vou could not reasonably
maintain the range specitivd in the test
plan and considering tactors including
whether the time duration and level of
the parameter when operations were out
uf the specitied range were such that
uperations during the confirmatory test
are determined to be reusonably
representative of normat operations, In
addition. the Administrator will
consider the proximity of the emission
test results to the standard.

" * * * -

(hy * * *{1) Carrent operating
paramoter limits established under
§ B3.1209 are waived during subsequent
comprehensive performance testing.

(2} Current opuerating parameter limits
are also waived during pretesting prior
to comprehensive pertormance testing
for an aggregate time not to exceed 720
hours of nperation [renewable at the
discretion of the Administrator) under
an approved test plan or if the source
records the results of the pretesting.
Pretesting meuns:

L * L4 * *
Ed * "

[1} * k A

(ii) Upon postmark of the Notitication
of Gompliance, you must comply with
all operating requirements specitied in
the Notification of Compliunce in lieu of
the limits specified in the
Documentation of Compliance required
under §63.1211(x).

* e n * *

(3] See §§63.7(g}, 63.9(h). and
63.1210{h} for additional requirements
pettaining to the Notification of

Compliance (e.g.. you must include
results of performance tests in the
Notification of Compliance).
* * * * *x

(m] * * x

(4} * *k ok

(1) Identity in the Notification of
Compliance a minimum gas flowrate
limit and a maximum feedrate limit of
mercury, semivolatile metals, low
volatile metals, and/or total chlorine
and chiloride from all feedstreams that
ensures the MTEC as calculated in
puragraph (m)(2)(iii} of this section is
below the applicable emission standard;
and

{ti) Interlock the minimum gas
flowrate limit and maximum feedrate
limit of paragraph {m}{4}(i) of this
section to the AWTFCO system to stop
hazardous waste burning when the gas
tlowrate or mercury, semivelatile
metals, fow volatile metals, and/or total
chlorine and chloride feedrate exceeds
the limits of paragraph (m}{4](i} of this
section.

* * x - *

&, Section 63,1200 is amended byv:

i Revising paragraph ()(1)G1)(A).

b. Revising puragraphs (B)(2)(i) and
(L(5)GEIA).

¢, Revising paragraph ((1)

d. Revising paragraphs {g{10)(Bi1}
() (LB Z). (@)(1)(ii1)(B)).
() OEHEH D), and {g)(1)([EINCI2).

. Revising paragraphs (k)(5) and
{k)(8)ii).

£, Ruvising paragraphs (1)(1)
introduectory text. (1(3), and (1)(4).

u. Revising paragraph (m)(3).

h. Revising paragraph (n)(4).

i. Revising paragraph (0j(1).

i. Revising paragraph (q).

The revisions read as follows:

§63.1209 What are the monitoring
requirements?

(ﬂ) a L

(1] & k%

{il} *x ok k

{A) You must maintain and operate
pach COMS in accordunce with the
requirements of §63.8(c) except tor the
requirements under § 63.8(c}(3). The
requirements of § 63.1211(c) shall be
complied with instead of § 63.8(c)(3):
and
x * * * *

(l.)) E 4 * *

2} * *® *

{i) Calibrution of thermocouples and
pyrometers. The valibration of
thermocouples must be verified ata
frequency and in a manner consistent
with manufacturer specitications, but no
less frequent than once per year. You
must operate and maintain optical
pyrometers in accordance with

manufacturer specifications unless
otherwise approved hy the
Administrator. You must calibrate
uptical pyrometers in accordance with
the frequency and procedures
recommended by the manufacturer, but
no less frequent than once per year,
unlass otherwise approved by the
Administrator. And,

* L3 * * *

(5] * * *

(iii} * * * {A) Except as provided by
paragraph (b)(5)(iii)(B) of this section,
you must continue monitoring operating
parumutter limits with a CMS when the
hazardous waste feed is cutoff if the
source is operating, You must not
resume Feeding hazardous waste if an

opurating parameter exceeds its limit.
* * * * *
[[. * X

(1) Section 63.8{c){3). The
requirements of § 63.1211(g), that
reguires CMSs to be installed,
ralibrated. and operational on the
compliance date. shall be complied with
instead of section 63.8(c)(3);

* * * * *

{ 1) Duta or information justifying your
request for an alternative monitoring
requirement (ov tor o waiver of an
uprrating parameter limit}, such as the
technical or ceonomic infeasibility or
the impracticality of using the required
ipproach:

{2) A description of the proposed
alternative monitoring requirement,
including the operating parameter to be
manitered. the monitoring approach/
technigque (e tvpe of dotector,
monitoring location). the averaging
poriod fur the imit, and how the lmit
is to be caleulated; and

(1) Data ar information documenting
that the alternative monitoring
requirement would provide equivalent
or hetter assurance of compliance with
thu relevant emission standard, or that
it is the monitoring requirement that
best assures compliance with the
standurd and that is technically and
econcemically practicable.

((‘:) * 0 %

(1) Notice of the information and
findings on which the intended
disapproval is based; and

(2) Nutice of opportunity for you to
present additional information to the
Administrator before final action on the
request. At the time the Administrator
notifies you of intention to disapprove
the request. the Administrator will
specify how much time you will have
after being notified of the intended
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disapproval to submit the additional
information.

* * * * *

(k) * & K

(5] Purticulate matter operating limit,
It your combustor is equipped with an
activated carbon injection system, you
must establish operating parameter
limits on the particulate matter control
device as specified by paragraph (m)(1)
of this section:
* * * * *

(8] L B
- (i) Moximum time in-use. You must
replace a catalvtic oxidizer with a new
catalytic oxidizer when it has reached
the maximum service time specitied by

the manufacturer.
L * * * *

([] % Kk ok

(1) Feedrate of total mercurv. You
must establish a 12-hour rolling average
limit for the total feedrate of mercury in
all feedstreams as the uverage of the test
run averages, uniess mercary ferdrate
limits are vxtrapolated from
performance test teedreate levels under
the following provisions,

4 x & £ *

(3) Activated curbon injection. lf vour
cumbustor is equipped with an
activated carbon injection system, vou
must establish operating parameter
timits prescribed by puragraphs (k)(5)
ane (k)(8) uf this section. )

(4} Activated curbon bed. If vour
combustor is equipped with an
activated carbon bed svstem, vou must
comply with the requirements of (k)(7)
of this section tu assure complinnce
with the niercury emission standurd.

(l'll] * k%

(3) Muxintum ash feedrute, Owners
and operators of hazardous waste
incinerators must establish ¢ maximum
ash feedrate limit as the average of the
test run averages.

(4) Mouximunm total chiorine and
chloride feedrate. You must establish a
12-hour rolling average limit for the
feedrate of total chlorine and chloride in
all feedstreams as the average of the test
run averages.

Ed * * * *

((]] * Kk

(1) Feedrate of total chlorine and
chioride. You must establish a 12-hour
rolling average limit for the total
feedrate of chlurine (organic and
ingrganic) in all feedstreams as the
uverage of the test run averages.

* * * * L4

(q) Operuting under different modes
of operation. If you vperate uncler
different modes of operation, you must
establish operating parameter limits for
each mode. You must document in the
nperating record when vou change a
mods ot operation and begin complying
with the operating limits for an
alternative mode of operation,

(1) Operating under othervise
applicable stundurds after the
hazurdons wuste residence time hos
transpired. As provided by
8 63.1206(hH1)(i1). you may operate
under otherwise applicable
reguirements promulgated under
sections 112 and 129 of the Clean Air
Act in lieu of the substantive
requirements uf this subpart.

(i} The ntherwise applicable
requireiients promulgated under
sections 112 and 129 of the Clean Air
Act are applicable requirements under
this subpait,

(i1) You must specity {e.g.. by
reference) the otherwise applicable
requirements as a mode of uperation in
vour Documentatinn of Compliancs
under § 63.1211(), vour Notitication of
Compliance under § 63.1207{j). and
vour title ¥V permit application. These
requirements inchude the otherwise
applicable requirements governing

compliance. and notification, reporting,
and recordkeeping.

(2) Cnleulating rolling averages under
different modes of operation. When you
transition to a different mode of
operation. you must calculate rolling
averages as follows:

(i} Retrieval approach. Calculate
rolling averages anew using the
sontinuous monitoring system values
previousty recorded for that mode of
uperation (i.e., you ignore continuous
monitoring system values subsequently
recorded under other modss of
operation when you transition back to a
made nf operation); or

{ii) Sturt anesv. Calculate rolling
averages snew without considering
previous recordings.

(A) Rolling averages must be
cileulated as the average of the available
one-minute values for the parameter
until enough une-minute values are
aviilable to calculate hourly or 12-hour
rolting averages, whichever is
applicable to the parameter.

(B} You may not transition tn a new
tode of operation using this approach
if the most recent operation in that
macle resulted in an excesdance of an
applicable emission standard measured
with a CEMS or opuerating parameter
limit prior to the hazardous waste
residence time expiring; or

(111) Secnnless transition. Continue
caluulating rolling averages using data
from the previows npecating mode
provided that both the operating limit
and the averaging period for the
parameter are the same for both modes
of aperation,

&. Section 63,1210 is amended by
revising puragraph (a) to cead as follows:
§63.1210 What are the naotification
requirements?

(n) Suntmury of requirements. (1) You
must submit the following notitications

(n)* * = amission standards. monitoring and to the Administrator:
Reference Notification
LZICR (o O USRS Initial notificaticns that you are subject to Subpart EEE of this Past.
€3.9(d) Notification that you are subject to special compliance requirements. '
83.9{) ... Notification and documentation of any change in information already provided

B3.1206{B)(5HI) rrvveer oo eesreeess oo ee s
63.1207{e), 63.9(c}, 63.9(0)(1} and (3) -.croevon...

63.1210(b), 63.1207(}),
63.10(d){(2), 63.10(e)(2}.

63.1207(k),

63.1207(1),

under §63.9.

63.9(h),

Notification of changes in design, operation, or maintenance. . )

Notification of performance test and continuous monitoring system evaluation, in-
ctuding the performance test plan and CMS performance evaluation plan.?

Motification of compliance, including results of performance tests and continuous
monitoring system performance evaluations.

'¥You may also be required on a case-by-case basis to submit a feedstream analysis plan under §63.1209(c¢)(3).
(2) You must submit the following notifications to the Administrator if you request or elect to comply with alternative

requirements:

Reference

Notification, request, petition, or application

You may request an adjustment to time pericds or postmark deadlines for sub-
mittal and review of required informaticn.
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Reference

Notification, request, petition, or application

B3 1QEHIN] ceemeeeerre et

63.10(f}

B3.1204{dU2Y) oo e

83.1204{8)(2)([H) v. ..o e es e st

63.1206(b}{4}, 63.1213, 63.8(}), £3.9(c)

63.1208(bHSHINC) vovivrririreeeie e

B3.1206(D)BHIHIHB) vt

Ty o1 3 1110 RO
IR L0 1) 1) RO
631206(D)(10} 1rrvvvverereeereeeeeeommmesseeeees e eeeeeeeeeeeeessesee oo

63.1206(bH14) ....oovvviiiiiiir i

BITZOB(ENIS) cevvrrrvversrorserereeeeeeeseeseeees e soeeessssssssss s ereeessene
B3 T20B(ENZHIHC) vevvvvrrrrrecereesssssss e ssscsssssssssesssseesessssosinenin,
R T 1] (o O
R IR Py T T
63.1207(¢)(2) T
IR Ty 1Y) O
B3 $207(8)(3), BB.7(N) cooieroeeeoeeereee oo,

You may request to reduce the frequency of excess emissions and CMS per-
formance reports.

You may request to waive recordkeeping or reporting requirernents,

Notification that you elect to comply with the emission averaging requirements for
cement kilns with in-line raw mills,

Notification that you elect to comply with the emission averaging requirements for
preheater or preheater/precalciner kilns with dual stacks.

You may request an extension of the compliance date for up to one year.

You may request to burn hazardous waste for mare than 720 hours and for pur-
poses other than testing or pretesting after making a change in the design or
operation that could affect compliance with emission standards and prior to
submitting a revised Nofification of Compliance.

If you elect to conduct particulate matter CEMS correlation testing and wish to
have federal particulate matter and opacity standards and associated operating
limits waived during the testing, you must notify the Administrator by submitting
the correlation test plan for review and approval.

You may request approval to have the particulate matter and opacity standards
and associated operating limits and conditicns waived for more than 96 hours
for a correlation test.

Owners and operators of lightweight aggregate kilns may request approval of al-
ternative emission standards for mercury, semivolatile metal, low volatile metal,
and hydrochloric acidiehloring gas under certain conditions.

QOwners and operators of cement kilns may request approval of alternative emis-
sion standards for mercury, semivolatile metal, low volatie metal, and hydro-
chioric acid/chlarine gas under certain conditions,

Owners and operators of incinerators may elect to comply with an alternative to
the particulate matter standard.

| Owners and operators of cement and tightweight aggregate kilns may request to

comply with the alternative to the interim standards for mercury.

You may request to make changes o the startup, shutdown, and maifunction
plan.

You may request an alternative means of control to provide conirol af combus-
tion system leaks.

You may request other techniques to prevent fugitive emissions without use of
instantaneous pressure limits.

You may request to base initial compliance on data in lieu of a comprehensive
performance test.

Yeou may request mere than 60 days to complete a performance test if additional
time is needed for reasens beyond your control.

You may request a time extension if the Administrator faits to approve or deny
your test plan.

~You may request to waive current operating parameter limits during pretesting for

631207 (THIND) oo e

B3.1207(G)(2)V) oo vt

BAN207(HA} oo

LY RO F2 1) 1<) STV VU

831209205}, BIBIF} errvvrereeeeeere oo eesemeesseemseeesessemeresseemeeeeeens

B3 120D(GHTT erreeerrererenreerameeereonsesesressessemeeessaesasessessossensssosnreon

BBAZOGIN) weereeeresereeeeeeeeeeeeeeeeeeeeeseee e eeeesesens e et easseonrares
63.1209(n){(2)(ii) e eeeeeeie et et voeenen

LY IR PR R ) NSO

more than 720 hours.

You may request a reduced hazardous waste ieedstream analysis for organic
hazardous air poliutants if the reduced analysis continues to be representative
of organic hazardous air polutants in your hazardous waste feedstreams.

You may request to operate under a wider operating range for a parameter dur-
ing confirmatery performance testing.

You may reguest up to a cne-year time extension for conducting a performance
test (other than the initiai comprehensive performance test) to consclidate test-
ing with other state or federally-required testing.

You may request mare than 20 days to submit a Motification of Compliance after
completing a performance test if additional fime is needed for reasons beyond
your control,

After failure of a performance test, you may request to burn hazardous waste for
more than 720 hours and for purposes other than testing or pretesting.

You may request: {A.}) Appraval of alternative monitering methods for comgliance
with standards that are monitored with a CEMS; and (B.) approval to use a
CEMS in lieu of operating parameter limits.

You may request approval of: {A.) Alternative monitoring methods, except for
standards that you must monitor with a continuous emission monitering system
(CEMS) and except for requests to use a CEMS in lieu of aperating parameter
limits: or {B.) a waiver of an operating parameter limii.

You may request to extrapolate mercury feedrate limits,

You may request to extrapolate semivolatile and low volatile metal feedrate lim-
its.

You may request to use data compression technigues 1o record data on a less
frequent basis than reguired by §83.1209.

* * *

* * * »

10, Section 63.1211 is amended by revising paragraphs [a) and (b) to read as follows:
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§63.1211 What are the recordkeeping and reporting requirements?
(a) Summary of reporting requirements. You must submit the following reports to the Administrator:

Reference ; Report
63.10(d}(4) - | Compliance progress reports, if required as a condition of an extension of the
compliance date granted under §83.6(i).
3. 10(A)(SHD) veeerenon. Periodic startup, shutdown, and matfunction repotts,
63.10(d)(5)it) . - - | Immediate startup, shutdown, and malfunction reports,
B3.10(eH3) oo -+ | Excessive emissions and continuous menitoring system performance report and

summary report.
63.1206{cH2)(ii}B) o | SHaRUP, shutdown, and malfunction plan.
63.1206(c)(3)(vi} - | Excessive exceedances reports,
63.1206(CHAMV) oo i Emergency safety vent opening repors.

(b} Summary of recordkeeping requirements. You must retain the tollowing in the operating record:

Reference J Document, data, or information

€3.1200, 63.10(b) and (c) l Gereral. Information required te docurnent and rmaintain compliance with the reg-
uwlations of Subpart EEE, including data recorded by continuous monitoring
systems (CMS), and copies of all notifications. reports, plans, and other dacu-
ments submitted to the Administrator.

63.1204(d} (1)) T e DOCUMENtation of mode of operalion changes for cement kilns with in-line raw
mills.
63.1204(d)(2){ii) Tttt | DOCUMeNtation of compliance with the emission averaging requirements for ce-
ment kilns with in-ine raw mills,
R b ) ; Documentation of compliance with the emission averaging requirements for pre-
I heater or preheater/iprecalciner kifns with dual stacks.
83.1206(b)(1)ii) T e | YOU elBGE 1O comply with all applicable requirements and standards promul-

gated under autharity of the Clean Air Act, including Sections 112 and 129, in
lieu of the requirements of Subpart EEE when nat burning hazardous waste,
¥ou must decument in the operating record that you are in compliance with
those requirements.

B3A206(DNSI) - vvvvveereee oo Cocumentaticn that a change will not adversely affect compliance with the emis-

sion standards or operating requirements.
- . Calculation of hazardous waste residence time.
Startup, shutdown, and malfunction plan.

63.1206(b)11) ...,
83.1206{c)2) ...........

B31206(E)2HVIAY oo Cocumentation of your investigation and evaluation of excessive exceedances
;. during matfunctions.
63.1206(c)(3)(v) T . COFTRCHVE MEaSUres for any autamatic waste feed cutoff that results in an ex-
ceedance of an emission standard or operating parameter limit.
B31206(C)BHVI ooceeeeoeo . Dacumentation and results of the autornatic waste feed cutoff operability testing.

63.1206(c){4) (i) ..
63.1206(c)(4)(ii) ..
63.1206{c)(5)ii) ...
63.1206(c)(6) ..........

........................ . Emergency safety vent aperating plan,
.. Corrective measures for any emergency safety vent ocpening.
-~ Methad used for control of combustion system leaks.
..... , Operator training and certification pragram.
B3.1206(cH7)(I)(D) .. - Operation and maintenance plan,
63.1209(c)(2) .o s | FEEOSITEAM analysis plan.
63.1209(k}B)iil), B3.1209(k)(7)(ii}, 63.1209{k}(9)(i). ' Documentation that a Substitute activated carbon, dicxin/furan formation reaction
63.1209(0)(4)(iii). . inhibitor, or dry scrubber sorbent will provide the same level of contral as the
ariginal material.

63.1209(k){7)(iXC) .. | Results of carbon bed perormance maenitoring.

63.1209(qg) . Documentation of changes in modes of operation.

83.1211(g) seees, DCUmentation of compliance.

* * * * # §63.1213 How can the compliance date be of the compliance date of up to one
. ) extended to instail poliution prevention or vear, ¥ %

11. Section 63,1213 is amsended by waste minimization controls? " . . . .
revising the first sentence of paragraph (w} Applicabilitv. You may request .
(a) to read as follnws: trom the Administrator or State with an 12. Table 1 to Subpart EEE is
approved title V program an extension imended ta read as Follows:

TABLE 1 TO SUBPART EEE.—GENERAL PROVISIONS APPLICABLE TO SUBPART EEE

Reference Applies to subpart EEE Explanation

Yes.
Yes.
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TABLE 1 TO SUBPART EEE.—GENERAL PROVISIONS APPLICABLE TO SUBPART EEE—Continued

Refarence

Applies to subpart EEE

Explanation

63.6(a), (b), (c}, (d}, and
(e).
BI.B() e

63.6(g) and (k)
53.5(i)

(XY d(:) RO
63.7(e)

LI 1() R
il ) R

63.7(h} e

63.8(a) and (b) ....cceereees

BABIE) +erereeeeeerecreereerenes

BAB(D) oo

B3.8(8) s

63.8(f) and (g) ..
63.9(a)
63.9(b)

63.9(c} and (d}
63.9(8) creiiies

LK1,

=11+ RO
63.9(h)

63.9(1) and (i) weveerrrerenens
IR TS S
£3.11
B3.1263.15 e,

Yes.

Yes

Yes.

=1 T

Yes

Yes.
Yes

Yes.
Yes

Yes

Yes.
Yes

Yes.
Yes

Yes.
Yes.
Yes

Yes.
Yes

Yes

YES tiivvrrennnissvimsnenmmnnnans
B -

Yes.
YEBS tievierrerinrversnnsrenssnnns

Ne.
Yes.

Except that the performance test requiremenis of Sec. 63.1207 apply instead of
§ 63.6(M2)(Hi)(B).

Section 63.1213 specifies that the compliance date may also be extended for inability to
install necessary emission control equipment by the compliance date because of imple-
mentation of pollution preventicn or waste minimization controts.

Except §63.1207(e)(3) allows you to petition the Administrator under §63.7(h) to provide
an extension of lime to conduct a performance test.

Except §83.1207(e) requires you 10 submit the site-specific test plan for approval at least
one year before the comprehensive performance test is scheduled to begin.

Except §63.1207{e} requires you to submit the site-specific test plan (including the quality
assurance provisions under §63.7{c)) for approval at least one year before the com-
prehensive performance test is scheduled to begin.

Except §63.1207 prescribes operations during perfermance testing and §63.1209 speci-
fies operating limits that will be established during performance testing (such that testing
is likely to be representative of the exireme range of normal performance).

Except §63.1207{)) requiring that you submit the results of the performance test {and the
netification of compliance) within 90 days of completing the test, uniess the Adminis-
trator grants a time extension, applies instead of §63.7(g)}(1).

Except §63.1207(¢)(2) allows data in lieu of the initial comprehensive performance test,
and §63.1207(m} provides a waiver of certain performance tests. You must submit re-
quests tor these waivers with the site-specific test plan.

Except: (1) §63.1211{c} that requires you 1o install, calibrate, and operate CMS by the
compliance date applies instead of §63.B(c)(3); and (2) the pedomance specifications
for CO, HC, and 02 CEMS in subpart B, of this chapter reguiring that the detectors
measure the sample concentration at least once every 15 seconds for calculating an av-
erage emission level once every 60 seconds apply instead of §63.8(c){4)ii}.

Except §63.1207(e) requiring you to submit the site-specific comprehensive performance
test plan and the CMS performance evaluation test plan for approval at least one year
priar 10 the planned test date applies instead of §§83.8(e)(2) and (3)(ti).

Note: Section 83.2(b){1)(ii} pertains lo notification requirements for area sources that be-
come a major source, and §63.9(b}2)(v) requires a major source determination. Al-
though area sources are subject 1o alt provisions of this subpar (Subpan EEE), these
seclions nonetheless apply because the major source determination may affect the ap-
plicability of part 63 standards or title V permit requirements to other sources (i.e., other
than a hazardous waste combustar) of hazardeus air pollutants at the facility.

Except §63.1207{e) which requires you to submit the comprehensive performance test
pian far approval one year prior to the planned performance test date applies instead of
§63.9(e).

Section 63.9(f) applies if you are allowed under §63.1209(a)(t}(v) to use visible deter-
mination of opacity for comptiance in lieu of a COMS.

Except §83.9(g)2) pertaining to COMS does not apply.

Except §63.1207(j) requiring you 10 submit the notification of compliance within 90 days of
compieting a performance test unless the Administrator grants a time extension applies
instead of §63.9(h){2)(iii). Note: Even though area soutces are subject to this subpart,
the major source determination required by §83.9(h){2)()(E) is applicable to hazardous
waste cambustors for the reasons discussed above.

Except reports of parformance test results required under §63.10(d}2) may be submitted
up to 90 days after completion of the test.
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PART 266—STANDARDS FOR THE
MANAGEMENT OF SPECIFIC
HAZARDOUS WASTES AND SPECIFIC
TYPES OF HAZARDOUS WASTE
MANAGEMENT FACILITIES

1. The authority citation for part 266
continues to read as follows:

Authority: Secs. 1006, 2002{a), 3004, 6905,
GGG, G912, G922, 6024, 6925, and 6937.

2. Section 266.100 is amended by:

a. Revising the first sentence of
paragraph (a).
. b. Revising the first sentence of
paragraph (b)(1).

¢. Revising paragraphs (d)(1)(i)(B),
(d)(2)(1), (d)(2)(i), (d)(3) introductory
text, (d){3){i) introductory text, and
{(d)(3)(i)(D).

The revisions read as follows:

§266.100 Applicability.

[a) The regulations of this subpart
apply to hazardous waste burned or
processed in a boiler or industrial
turnice (as defined in § 260.10 of this
thapter) icrespective of the purpose of
burning or processing. except as
provided by paragraphs (b). {c). (d). (g).
antd (h) of this section.* * *

* * * £l Ed

(bF* * * (1) Except as pravided by
pavagraph (b){2) uf this section. the
stundards of this part no longer apply
whoen an affectod source demonstrates
eomplianee with the maximum
achicvable control technology (MACT)
reguirements of part 63, subpart EEE, of
this chapter by conducting a
comprehensive perfurmance test and
submitting to the Administrator a
Notitication of Compliance uncler
§§63.1207(j) and 63.1210{h) of this
chapter documenting compliance with
the requirements of part 63. subpart
EEE, of this chapter.* * *

(d) * N X
(1] * k%
[l] L

(B] The hazardous waste is burned
solely for metal recovery consistent with
the provisions of paragraph (d){2) of this
section;

* * * * *

[2] L I ]

(i) The hazardous waste has a total
concentration of organic compounds
listed in part 261, appendix VIIL of this
chapter exceeding 500 ppm by weight,
as-tired, and sv is considerad to be
burned for destruction. The
concentration of organic compounds in
4 waste as-generated may be reduced to
the 500 ppm limit by boaa fide
treatment that removes or destroys
organic constituents. Blending for
dilution to meet the 300 ppm limit is
prohibited and documentation that the
waste has not been impermissibly
diluted must be retained in the records
required by paragraph (d){1){iii) of this
section; or

(it} The hazardous waste has a heating
value of 5,000 Btu/lb or more, as-fired,
and so is considered to be burned as
fuel. The heating value of o waste as-
generated may be reduced to below the
5.000 Btu/th limit by hoaq fide
treatment that temoves or destrovs
organic eonstituents. Blending for
dilution to meet the 5,000 Btu/th limit
is prohibited and documentation that
the waste has not been impermissibly
diluted must be retained in the records
required by paragraph {d)(1)(iii} of this
setinn,

{3} To bi exempt from §% 266,102
throngh 266,111, un owner or operator
oba lewd or nickel-chiromium or mercury
recovery furnace (except for owners or
operators of lead recovery furnaces
subject to regulation under the
Secondary Lead Smelting NESHAP) ar a
mutud recovery furnace that burns
baghouse bags used to captare metallin
dusts emitted by steel manutacturing.
nust provide @ one-time written notice
to the Director identifving cach
hazardous waste burned and specifving
whether the owner or operator claims an
exemption for each waste under this
purigraph or patagraph (d}1) of this
section. The swners ur operator must
comply with the requirements of
paragraph (d)(1) of this section tor those
wastes claimed to be exempt under that
paragraph and must comply with the
requirements below for those wastes
claimed to be exempt under this
paragraph (d)(3).

(i) The hazardous wastes listed in
appendices X1, XII, and XIII, part 268,
and baghouse bags used to capture
metailic dusts emitted by steel
manufucturing are exstmpt from the
requirements of paragraph (d)(1) of this
section, provided that:

* * * * L

(D) The owner or uperator certifies in
the one-time notice that hazardous
waste is burned under the provisions of
paragraph (d){3) of this section and that
sumpling and analysis will be
conducted or other information will be
obtained as necessary to ensure
continued compliance with these
requirements. Sampling and analysis
shall be conducted according to
paragraph (d)(1)(ii} of this section and
records to document compliance with
paragraph (d](3) of this section shall be
kept tor at least theee years,

* * * * H

PART 270—EPA ADMINISTERED
PERMIT PROGRAMS: THE
HAZARDOUS WASTE PERMIT
PROGRAM

1. The authority citation for part 270
continues to read as fallows:

Authority: 42 LS. 6005, 6912, 6924,
BUZ5, G927 6039, i 61174,

2. Section 27042 is amended by
revising paragraph (7)1} to read as
follinws:

§270.42 Permit medifications at the
request of the permittee.

* * * w *

(i] E I

(1) Fueility owners or aperators must
have complied with the Netification of
Intent to Comply (NIC) requirements of .
40 CFR 63,1210 that were in effect prior
to Outober 11, 2000, (See 40 CFR Part
63 Revised as of July 1. 2000) in order
to requinst u permit modification under
this secticn.

* * * W *
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