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TITLE 54
LEGISLATIVE RULES
WEST VIRGINIA SOLID WASTE MANAGEMENT BCARD
SERIES 1
RULES AND REGULATIONS GOVERNING DISBURSEMENT OF LOANS
AND GRANTS TO GOVERNMENTAL AGENCIES FOR THE
ACQUISITION OR CONSTRUCTION OF SOLID WASTE DISFOSAL PROJECTS

§ 534-1-1_ General,

1.1. Scope, - These
legislative  rules establish
requirements governing disbursement
of loans and grants to governmental
agencies for. the acquisition or
construction of solid waste disposal
projects.

1.2. Authority. - West
Virginia Code § 16-26-1 et seq.

1.3. Filing Date. - ;
19 o

1.4. Effective Date. - ,
189

§ 54.1-2. -Definitiomns.

Except where the context
indicates otherwise, the following
terms as used in these rules shall
have the meanings ascribed to them
as set forth below. -

2.1l. General definitions.

2,1.1. The "Act" means West
Virginia Code § 16-26-1 et geq.

2,1.2. “Applicant" means a
governmental agency which applies for
a loan or grant pursuant to the
provisions of Section 3 or Section &
of these rules.

2.1.3. The "Board" means
the West Virginia Solid Waste
Management Board, established
pursuant to West Virginia Code § 16-
26-4 - or its avthorized

representatives.

) 2.1.4, The terms "cost,"
Y"governmental agency,” "solid waste,"
"solid waste disposal Ffacllities "
"solid waste disposal project" and
"oroject" as used Iin Sections 3 and 4
of these rules, shall have the
meanings ascribed to them in the Act.

3 2.1.5. "Grant" means a
grant made Dby the Board to an
applicant pursuwant to Section 3 of
these rules.

2.1.5. "Grant Agreement”

means an agreement entered Into

between the Board and the applicant
pertaining to a grant and as more
particularly described in Section 2.6
of these rules.

2.L.7. "Loan" means a loan
made by the Board to an applicant
pursuant to Section 4 of these rules,

2.1.8. "Loan Agreement”
means an agreement entered into
between the Board and the applicant
pertaining to a loan and as mnmore
particularly described in Section 4.7
of these rules.

§ 54-1-3, Grants,

3.1. Eligibilicy for

participation in grant program.

3.1.1. Governmental
agencies eligible for participation
in program. - A governmental agency
or any combinatiorn thereof empowered
to acquire, construct and equip sclid
waste disposal facilities shall be
eligible to participate in the
program,




3.1.2. application for
participation in program. - Any
eligible governmental =zgency or any
combination therecf which desires to
participate in the program shall make
a separate application to the Board
on forms prescribed by the Executive
Director o¢f the Board £for each
project for which such participation
ig desired.

3.1.3. Acceptance of grant
applications. - Subject to Section
3.6.1 of these rules, no application
which is regeived by the Board shall
be accepted until tche applicant has
satisfied the following conditions:

3.1.3.a Delivered to the
Board an agreement -Efor—%she-
s . :
QPQEEEE‘GE eg «he ?Eeéeaﬁ
bgt;-aeg ghe SP? :GEEG aF‘d J—k:E
Board between the applicant and
the Bosrd providing fecr the

construction, maintenance and
operation of the project which
is consistent with Sectieon
3.7.1 of these rules, which has
been authorized and approved by
the legislative authority or
authoritcies ef the applicant
and which has been executed by
the applicant.

3.1.3.b If required by
the Board, provided a
feasibility studv prepared by
an independent engineering firm
and an Independent certified
public accounting firm
demonstrating that the project
ig technically and financially

feasible.

3.1.3.¢ Provided
certification that detailed
plans, profiles, ~ Tross

sections, egtimates,
specifications and such other
requirements as are appropriats

have been approved by 21l legzally
reguired agencies.

3.1.32.4 Provided written
assurance that a properly
certified operator will be
employed wupon completion of
fifty percent (30%) of the
project’s construction.

3.3.1.£ Grants will be
awarded for a maximum pericd of
one year, provided that the
Board may extend this peried
for up to 60 days. Applicants
should not depend on continued

financing for long-term
projects through this grant
program.

3.1.4. Eligibilicy for

participation in program if project
should be combined with another
project. - If the Board determimes
that a project for which application
is made should be combined wich

‘another project or should serve
_govermmental agencies not included as

the applicant, the Board may delay
the date upon which the project’s
priority 1s established in relation
to other projects for which
applications are recsived until such
date as the project 1s expanded to
inciude the additional project or
projects or governmental agency or
agencies.

3.2, Payment of costs of
projects.

3.2.1. Payment of precject
costs by Board. - Upon entering into

~ the agreement betwesen the Board and

the applicant referred to in Section

~ 3.1.3.a of these rules and upon

determination by the Board of a.
project’s prioricy pursuant to
Section 3.6.1 of these rules, the
amount prescribed by Section 3.3.1 of
these rules shall be paid by the
Board, In the event such agreement




1~

is terminated by the Board pursuant

to, and net in breach of, the
provisions of such agreement, or 1In
the event such agreemenc is

cerminated by the applicant whether
or not In breach of this agreement,
such grant -will be immediately
withdrawn,

3.2.2. Source of payment of
project costs. - Subject to Section
3.3.1 of these rules, grants shall be
made from funds appropriated o the
Board or from <funds contained in
Board accounts which provide for such
use.

3.2.3. Distributieon of
moneys constituting project costs. -
The Board shall pay directly to the
applicant such payment as to those
project costs which the applicant or
one (1) of the governmental agencies
constituting applicant has not paid
from its own £funds. As to those
project costs which the applicant or
one (1) of the governmental agencies
constituting the applicant has paid
from its own funds, the Board shall
reimburse the azpplicant or such

governmental agency  upomn an
accounting to the Board of such
payment and a request for
reimbursement. '

3.2.4. Availability of
funds. - The grant funds for the

purposes Hherein provided will be
disbursed to eligible projects as set
forth in Section 3.1 of these rules
and will be disbursed until all such
projects have been satisfied or until
the funds so' provided have been
exhausted, whichevar comes firsct.

3,3. Partieipation payments by
applicant.

3.3.1. Grants. -
Participation in the grant program as
described in these rules is subject
to the following restrictions:

3.3.1.a The grant(s) as
herein provided is a grant(s)

of up to fifty percent (30%) of ~

the total project costs.

3.3.1.B Creditz will be
given for in-kind services when
determining the amount of
funding from the authority to
be matched by a grant.

3.3.1.c Volunteer
services will be valued at the
minimum hourly wage unless the
applicant ecan demeonstrate that
such services would normally be
valued above that wage in the
area served by the applicant’s
program.

3.3.1.¢ Donated equipment
will be wvalued at its fair
market value prorated over the
life of the grant. Such
equipment may only be used to
determine the amount of
matching funds during the first
year that a grant 1s given to
the authority invelving that
equipment.

3.3.1.e Applicants are
only eligible for one (or more)
grants totalling an amount not
te exceed 10% of the estimated
revenues of the Board for the
fiscal wear during which the
grant Is to be received,
provided that this amount of
money may be incrzased when the
applicant consists of two or
more governmental agencies
acting colleczively £or the
purposes of a grant.

_ 3.4, Rights of access -
construction requirements.

3.4.1. Rights of access to
property. - In the event the
applicant or one (1) or more of the
governmental agencles constituting




the applicanc eicher acguires or owns
the real and perscnal property
constituting the project, the Beoard
and, if applicable, other legally
constituted regulatery entities and
agencies shall have rights of access
to the project as may be reasonably
rnecessary to inspect the construction
of tche project and as may be
reasonably necessary to ensure the
proper operation and maintenance of
the project following construction.
Similar rights of access shall bte
given by the Becard to the applicant
if the Board acguires or owns the
real and personal property
constituting the project,

3.4.2 Requirements which
governmental agency must follow when
constructing project. -- If the
project 1s constructed by applicant
or one (1) or mere of the
governmental agencies constituting
rhe applicant, such govermmental
agencies shall (i) Obtain all
federal, state, county and municipal
approvals required under existing law
in comnection with the construction
of the project; (il) advertise Ffor
bids or construction contracts only
after approval by the Board; (iili)
require that each construction
contractor furnish a performance and
payment bond in an amount equal to
sne hundred percent (100%) of the
contract price as security for the
faithful performance ¢f the contract
and payment of the subcontract; (iv)
require that each of its contractors
and subecontractors maintain during
the lLife of "the contract workers'
compensation insurance, public
liabilicy, property damage and
vehicle liability insurance in the
amounts and in terms satisfactory to
the Board, (v) provide and maintain
competent and adequate resident
engineering services satisfactoery to
the Board covering the supervision
and inspection of the develeopment and
construction of <the projeect and

bearing the responsibility of
ensuring that construction conferms
with the approved surveys, plans,
profiles, CTOSS sections and
specificatiens and certifying to the
Board and the applicant at the
completion of <construction that
construction i1s 1in accordance with
approved surveys, plans, profiles,
cross sections and specifications or

. approved amendments thereto; and (vi)

provide an operation and maintenance
manual for the project.

3.5. Operation and
maintainance of project.

3.5.1. Option to determine
who shall operate and maintaln
project. ~-- II the project serves
direetly only one (1) governmental
agency, the project may be operated
and maintained by the Board or the
applicant at the option of the Board.
1f the project serves directly more
that one (1) governmental agency, the
project may be operated and
maintained by the Board at the option
of the Board or by one (1) or more of
the governmental agencies. Whether
operated by one (1) or more than one
(1) governmental agency, the
operation and maintenance of the
project rust meet Board requirements.

3.5.2. ERequirements which
governmental agency must follow when
operating and maintaining project.
If the project is operated and
maintained by applicant or one (1) cor
more of the governmental agencies

constituting the applicant, such
governmental agency shall: (i)
Provide adequate operation and

maintenance of the project to comply
with the water guality standards
agtablished <for the river Dbasin
affected thereby and with all
applicable rules and regulations of
the West Virginia Department of
Health and Human Resources and the
West Virginia Department of Commerce,




Labeor and Environmental Resources;
(ii) retaln sufficient qualified
operating personnel zpproved bv Board
to operate the project and perform
all operational tests and
measurements necessary to determine
compliance with the preceding
sentence (1) to ensure proper and
efficient operation and maintenance
of the preoject £from the time of
commencement of operation until the
approval of the discontinuance of the
operation of the project by the
Board and all legally required
agencies; (1ii) operate and malntain
the preoject iIn a manner which is
consistent with design capacity and
capability of the project in
accordance with an ordinance or
resolution acceptable to the Board;
(iv) provide property and casualty
insurance satisfactory to the Board;
(v) if the governmental agency shall
£all to comply with either (1), (iIi)
or (i1ii) above, it shall permit the
Board at 1its discretion to remedy
such default and shall pay the costc
of remedying such default to the
Board together with Interest thereon
from the date of payment by the
Board,. . .

3.5.3, Requirements which
governmental agency must follow when
Board operates and malintains project.
- 1f the project is operated and
maintained by the Board, the
applicant shall (i) agree to provide
the funds necessary to pay the cost
of operating and maintaining the
project at such times as will permit
the prompt payment of such costs by
the Board £rom the funds of the
applicant; and; (il) cooperate fully
with the Board in the operation and
maintenance of _the project in
ralation to the cperation and
maintenance of the project.

3.6 Determination of priorirty
for parxticipation in grant pregram.

3.6.1. Criteria for
considering applications -  Each
application will be evaluaced

acecording to the following criteria:

3.6.1.a The Board will
give preferences to projects in
the following order of
prioricy: (L) source
reduction: (ii) recycling,
reuse and resource recovery;
and (iii) landfilling.

_ 3.6.1.b Potential of
project to further the
efficlent and effective

collection, processing,
recycling and disposal of solid
‘waste within the area and te
assist in the protection of the
environment.

3.6.1.c Sustainability of
the project beyond the grant
period,

3.6.1.d Cost effecrive-
ness of the project.

3.56.1.e Degree of public
involvement in the project.

3.6.1.F Projects that
have not received funding from
this particular grant program
will be considered before
projects funded previocusly
under this program.

3.6.1.g Consideration of
the applicant's ability to
assess and colleget rentals,
fees and service charges for
the use or services of any
solid waste disposal facilities
invelved in the grant
application.

3.6.2. Withdrawal of grant.
The Board reserves the right to
withdraw a grant upon determination
of unsatisfactory program compliance




with either these rules, or the
specificaticns in the grant document,
or the application for the grant.

3.6.3. Cancellation of
grant. A failure to commence program
activities within 90 days afzer
receiving funding from the Board may
result in the cancellation of the
grant.’ —

3.7 Miscellaneous.

3.7.1. _Agreement between
Board and applicant. - The agreement
between the Board and the applicant
referred &to in Section 3.1.3.a of
these rules, shall be consistent with
these rules and shall contain such
additional provisions which the Board
determines are necessary to the
implementation of these rules and
ensure the proper carrying forward of
the program.

3.7.2. "Purposes for which
grants can be obtained - Grants
obtalined in accordance with these
rules shall be used by a2 govermmental
agency or combination thereof only
for the purpese of acquiring,
constructing and/or equipping solid
waste dlsposal projects.

§ 54-1-4, Loans.
4.1. Description of loans.

4.1.1. Source of loan
funds., - It is anticipated that the
Board shall obtain the £funds with
which to make loans from the proceeds
of revenue bonds and notes issued
from €ime to time by the Board
pursuant to the Act, although the
Board may use funds from other
sources to make such loans.

4.1.2. Evidence of and
security for loans. - The loans shall
be evidenced by a note or other debt

instruments issued by applicants at a
discount to reflect the costs of the
Board incurred 1in issuing its
obligations tog provide the funds to
make the loans, and other costs
related to £inancing such projects,
and shall be secursd by a pledge of

_the fees, charges and all other

reveniues of the projects to be
constructed, in whole or in parc,
with the proceeds of the locans and
any other collateral required by the
Board.

4.1.3, Amount of loan. -
Each loan shall be in an amount which
shall cover all costs of the project
to be constructed by the applicant
for which funds from the aforesaid
grant or other =sources are not
available.

4.2 Eligibility for loamns.

4.2.1. Governmental
agencies eligible for loans. - All
governmental agencies, or any

combination thereof, which have the
authority under applicable law to
acquire, construct and equip a
project shall be eligible for a lean.

&.2.2. Application for
loan. - Any eligible governmental
agency which desires to obtain a loan
shall make a separate application to
the Board on forms prescribed by the
Executive Director of the Board for
each project for which a loan is
desired.

4.2.3. Acceptance of loan
application - Subject to Section
4.7.1 of these rules, noc application
which is received by the Board shall
be accepted until the applicant has
satisfied the following conditions:

4.2.3.a Provided documenta-
tion satisfactory to the Beard that
the project is eligible for a loan
under the provisions of the Act.




4.2.3.b If required by the
Board, provided a feasibility study
prepared by an independent
engineering firm and an independent
certified public accounting firm
demonstrating that the project is
technically and financially feasible.

4.,2.3.c Demonstrated to the
satisfaction of the Board that it has
adopted or will adopt =21l necessary
ordinances or resolutions in form and
substance satisfactory to the Beard
and has taken or will take all
proceedings required by law to enable
it to enter into a loan agreement
with the Board and that it  has
obtained or will obtain all other
necessary govaernmental agencies
approval of user charges for the
project which will provide annual net
revenues to the applicant which
exceed, by an amount or percentage
specified in the loan agreement, the
annual payments regquired to be made
by the applicant to the Board under
thae leoan agreement. :

4.3 Loans to be subject to
agreement.

4.3.1L. Frior to the making
of a loan, the PRoard shall execute
and enter into a loan agreement with
the applicant, pursuant to the
provisions of 3Section 4.7 of these
rules, which shall inelude such
provisions as may be required by the
Board, including, without limitation,
the following:

4,3.1.a The cost of such
project, the amount of the loan, the
terms of repayment of the loan and
the security therefor, which may
include, in addition to the pledge of
2ll fees, charges and other revenues
from such project after a resasonable
allowance for operation and
maintenance expenses, a deed of trust
or other apprepriate security

instrument creating a lien on such
project;

4.3.1.b The specific
purposes for which the proceeds of
the loan shall be expended, the
procedures as to the disbursement of
loan proceeds and the duties and
obligations imposed upon the

~applicant in regard to the

construction or acquisition of the
project;

4.3.1.¢ The agreement of
the applicant to impose, collect and,
if required to repay the obligations
of such applicant under the Iloczn
agreement, Iincrease service charges
from rpersons using said project,
which service charges shall be
pledged for the repayment of the loan

. together with all interest, fees and

charges  therzom and zll other
financial obligations of such
appiicant under the loan agreement;
and

4.3.L.d The agreement of
the applicant to comply with all
applicable laws, rules and
regulations issued by the Beoard or
other state, federal and lcocal bodies
in regard to the financing,
construction, operation, maintenance
and use of the project.

4.4 Repayment of loans;
interest on lecans; fees and charges.

4.4.1, Payment of principal
and interest on loan, -- Payments of
the principal of the loan shall be
made by the applicant on a monthly,
gquarterly, semi-annual or annual
basis as scheduled by the Beoard and
interest pavments on the lean shall
be made by the applicant on =z
menthly, gquarterly, semi-annual ox
ammual basis as scheduled by the
Board, in accordance with the
provisions of the lcan agraement.




4.4.2, _  Computation of
interest on loans. -- Each lean shall
bezr interest from the date of the
delivery of the nctes or other debt
instruments of the applicant
evidencing the loan to the applicant
at & rate or rates per annum which
shall be egqual to the rate or rates
per annum borne by the obligations of
the Board issued to provide the funds
to make the loan: Provided, That
pursuant to the provisions of the
lean  agreement, ~the Board may
purchase the notes or other evidences
of .indebtedness of the applicantc at
par or at a discount to reflect the
costs of the Board Incurred in
issuing its sald obligations and

other costs relating to the making of’

the loan.

4.4.3. Fees and charges. --
In addition to payments of principal
and interest on the loan, each
applicant shall agree in the loan
agreement to pay fees and charges to
the Board equal to the applicant’s
share of the administratlive expenses
of the Board relating to the loan
program referred to in this Section
4, including, without limitation, any
fees and charges established by rule
of the Board, and the fees and
expenses of the trustee and paying
agents for the bonds te be Issued by
the Board to make the loan.

4.5. Agreement of Board to
make loans conditioned upon sale of
bonds.

The obligation of the Board to
make any lean 1is and shall be
conditionad upon receipt by the Board
of the proceeds of bonds issued by
the Board or funds from cother sources
in such amounts and on such terms and
conditicns as in the sole judgment of
the Beoard, will enable it to make the
loans.

4,6, Construction of project.

Each applicant receiving a2 loan
shall, prior to commencement of
construction of the project, comply
with all applicable provisions cof the
Act, of the loan agreement and of the
resolution eor ordinance autheorizing
the issuance of bonds or notes
aevidencing the loan, including,
without limitation, that the
applicant shall obtain all federal,
state and local approvals,

&.7. Determination of priecrity
for participacicen in loan program.

4.7.1. Criteria for ranking
applications - Each application will
be evaluated according to the
following criteria:

4.7.1.a The Board will
give references to projects In
the following order of
prioricy: (i) source
reduction; {11} recycling,
reuse and resource recovery;
and (1ii) landfilling.

4.7.1.b Potential of
project to further the
efficient and effective

collection, processing,
recycling and disposal of solid
waste within the area and to
assist in the protection of the
~environment.

4.7.1.c¢ Degree of public
invelvement in the project.

4£,7.1.4 Consideration of
the applicant’s ability to
assess and collect rentals,
fees and service charges for -
the use or services of the
project involved in the grant
application.




a.7.1.e . - Cost
effectiveness of the project.

4.8, Miscellaneous.
4.8.1. Agreement between
Board and applicant. - The agreement

between the Board and the applicant
referred to in Section 4.2 of these
rules, shall be consistent with these
rules and shall contain such
additional provisions which the Board
determines are necessary to the
implementation of these rules and
ensure the proper carrying forward of
the program.

4.8.2. Purposes for which
loans can be obtained - loans
obtained in accerdance with these
rules shall be used by a governmental
agency or combination thereof only
for the purpose of acquiring,
constructing and/or equipping seolid
waste disposal projects.

Solid Waste
A:Ticle.54
7/3C0/90 .l




STATE S0LID WASTE MANAGEMENT BOARD
PROFOSED REGULATIONS: SERIES 1, 2, 3, AND 4
RESPUONSIVENESS SUMMARY

The State Solid Waste HManagement Board filed proposed
legislative rules (Series 1 through 4) with the Secretary of
State on August 22, 139%0. A public hearing was held on September
26, 1999, =and vritten comments were allowed until October 5,
15S0. )

Approximately itwenty persons attended the public hearing,
four of whom spocke at the hearing. In addition, four persons
submitted written comments.

Series 1 and 2

Several persons asked whether and to what extent a private
persen could apply for a lean or grant pursuant toc the Series 1
and 2 regulations. These regulations dc not alleow a privates
person to apply for a lLoan or grant. However, a governmental
agency which recsives such a loan cor grant to acguire or
construct = sclid waste disposal project may then contract with a
private person for the operation of the project in accordance
with an authority’s general powers under W.VYa. Code 20-9-1 et.
s2qg. To clarify this point, the Board has changed Seciion
3.1.3.a. of the regulations.

Two persons commented that Section 4.2.3.bh. of Series 1
would encourage out-cf-staté engineering and accounting firms as
cpposed ta in-state f£irms to perform the reierenced feasibility
studies. Such is not the Board’s intention. The regulaticn
merely recognizes that there are some grant projects for which
such feasibkility studies are desirable before the Board decides
wvhether to approve the grant. The regulation does not state a
preference for in-state or out-cgfi-state firms.

Series 3

One person stated that the scope and purpose section in
Section 1.1, should be made stronger. The Beoard does not agree
and beliesves that the present languzage provides clearly stated
goals and standards which will apply in the development of these
compr2hensive plans.

One perscn suggested that the Board change the planning
periad in Sections 5.2.8. and &.Z. rom ten (1@) years to tweniy
(28) years for the reason that a bill is being considered in the
United States Senate which would allow states with twenty-year
solid waste plans to control the flow of waste into their states.
The Beard has made this change to the regulations so that this
cption may be availlable ta West Virginia if the bill passes.




By so doing, however, the Board is not taking a position an
whether the state should seek to control the flow cf wastes into
the state. The Board believeszs that a twenty-year planning period
is a reasonable time period considering the nature cf the .
comprehensive plan, ithe fact that 20 years is a common planning
period for other state agencies, and the five-year review period

under these regulations.

One person suggested strengthening the language in Section
S5.1.3. by eliminating the word "consideration”. The Board agrees
and has changed the language.

Orie person pointed out that the local sclid waste authority
had been unable to obtain infermation on the origin of wastes
from the local landfill. Section 5.2.14. has been changed

accordingly.

Cnes person suggested a minor change in language to Section
5.2.15.d. The Beoard agrees and has changed the regulation.

Cne person, in referring to Section 5.1.2., noted that it is
difficult to know what funding sources are available for projecis
that may nct start for several years. The Bozard understands this
and does net intend to impose an impossible task on the

auvuthorities. However, the Bosrd believes that it is important
for the auvthorities to consider funding and rescources in their
plans. Thu=s, the language remains the same.

Similarly, one person noted that, with regard to Section
5.2.8., it is difficult to i1dentify the parties responsible for
the implementation of the plan in any but the first year. Again,
+he Board understiands the difficulty and does not expect the
avthorities to perform an impossible task. However, +the language
remains unchanged.

One persaon commented that in Section 5.2.15.b., one ton is
low level at which teo identify an indusitry as "major”. The Board
agrees and has changed one ton to five tons.

One person requested clarifiicaticn as to the scope of
coverage under Sectisn 35.2.15. Specifically, the person stated
that coal ash monofills should not be included in the coverage of
the cited regulation and gave several reasons in support of that
positicn. The Becard agrees with the person that coal ash
monofills do not fall under the reguletion but for different
reasons than tho=se given by the person commenting. The Board
interprets the statute tc require the local authorities to
include in their comprehensive plans the proper disposzl of solid
waste from industrial and commercial sources, as well as
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residential scources. The Beoard doss not interpret the wvord
"refuse" as "garbage" and locks to the entire sitatute and

its purposes to consirug the term "refuse® as "solid waste”. The
reason that the Board believes that cwal ash landfills are
excluded is because under the definition of "sclid waste" in the
statute, "refuse, slurry, overburden or other waste or material
resulting from coal-fired electric power generaition” is exempt.
Therefore, the local authorities may not cover coal ash monofills
in their plans.

Two persons addressed the issue of whether an authority is
required to regommend the siting of a landfill within its own
boundaries, pursuant to Section S5.2.3. The Board does not
believe that the statute necesssrily requires an authority to
recommend siting a landfill within its own area. The purpose of
this requirement is to ensure that the sutheority plans for its
present and fuiture solid waste dispos=al neesds, whether that be by
uging in-county or cut-of-ccocunty facilities. In either case, the
authority must provide sufficient documentation in i1ts plan that
the recommendad facilities will meet the future dispesal needs of
the authority. The Board has changed Section 5.2.3. to provide
clarification on this issue.

One persan noted that several zauthorities have already held
public hearings and that they may not have taped their hearings
as required in the proposal. The Boazrd has changed the
regulations in Secticn 7 to permit an authority to follow less
stringent procedures for the first public hearing (held prior %o
the submission cf a draft plan:. Hovwever, the Board believes
that more stringent procedures should apply to the second hearing
{held aft2%¥ submissicn of a draft plan’.

Serieg 4

Two persons requested the Board to establish specific
requirements for the sSize and shape of the zones required by ths
siting plan., The Board deoes nct bslieve that it is possible to
establish a uniform standard for the size and shape of the zones.
The statute requires that the authorities consider several
specific criteria before establishing a zone. The nature cf the
criteria is factual and site-specific and does neot lend itself to
a "rule of thumb" approach to establishing the size or shape of
Zones.

Two persons suggested that the siting plan under ithese
regulations be consistent with any comprehensive plan previously
approved by the county planning commissicn. The Board agrees and
has added language in Section 35.7. of the regulations.




Twe persons requssted the Board to provide more guidance con
the factors involved in determining the zones under ithe
regulations.. The Board heljieves that Section 5.3., "Rationale
for Establishing Zones, " establishes sufficient standards for
designating zones while at the same time recognizing that sach
designation of a zone depends upon the specific facts involved.
Although the Beoard did make several changes to Section 3.3., it
remains primarily as in the proposed regulations.

One person commented that Section £.3.5. should include the
term "agricultural®. The Board believes that the statule must
contrel on this issue and since that term is absent from the
statute, the regulation mwmust be consistent.

One person requested that Sectisn 5 be amended to reference
0il and gas wells as a coriterion to consider in designating a
zZone. The Board agrees and has changed Sectisan 5.3.6. to includs
all types of mining activities, not just oil and gas.

Several persons reguested the Becard to change the Fesbruary
28, 1891, deadline in Section 3.1. for submitting a drazft siting
plan to a later date in order to allow the authorities more time
to develop the plans. The Board has changed the date fto March
31, 1881, +to be consistent with the deadline for the drzIit
caomprehensive plan. The awmended date is the latest date that an
authority can subwmit a draft plan and still meet the final
deadline of July 1, 1951.

One person reguested that Section 5.5.1. be changed by
placing the langusge in the definitions section. The Board
believes it is more appropriate where it is in the proposal since
the term "readily available information™ has limited use in the
regulations. The same person suggesied different language be
incliuded in Section 5.5.1. The Board does not agree, since the
language is taken verbatim from the statute and is thus
unnecessary in the regulations.

One perscn commehted that section 5.2. of the regulations
amounts to a zoning power that cannot be delegated to a local
authority and further pocinted out that there will be twoc local
,bodies with jurisdiction over commercial solid waste facilities.
The statute at W.Va. Code 2@-S-12a is absoclutely clear +that the
Legislature has authorized the local solid waste authorities to
establish siting zones. The person commenting is basically
guestioning the constituticnality of the statute, which is an
issue best taken up in a different forum - not by the agency
charged with administering the statute.




Ags far as two local bodies being involved in zoning, the
Board beliewves that the regulations in Series 3, Section 5.2.3.
and Series 4, Section 5.7. will eliminate any conflicts between
the two bodies.

The same person also requested that the regulations
recognize that existing facilities shcould be allowed to continue
their cperations and expand their facilities. Again, W.Va. Code
Z@8~%~12al{e’) is clear con this issue. The statute states that an
existing facility which on the effective date cf the article,
held a valid permiti or order from the Division cif Natural
Resources, may continue to cperate but may not expand beyond the
permit limits.

One perscn Tequested the addition of the word
"statistically" befcre "significant® in Secition I.3. The Board
does noit agree begause of concern over how the term would be
defined by the authorities. _

Cne person suggested that the term "surface water" in
Section 3.3.5.b. be defined to include conly perennial streams and
not "wet-weather" or "intermittent" streams. The Board does not
agree and believes its regulations should he consistent with the
Diwvigsion of HNatural Resources on this particular issue. Further,
the distance requirements in the regulations contain an exception
if in fact there will be no significant adverse impact on the
resource. - ; o

One person questioned whether geologig conditions, as cited
in Secticn 3.3.&%., should be the hasis for a2 siting factor, since
landfill design reguirements are intended to prevent the release
0f leachate into geologic formations. The Beard points out that
the statute in W.Va. Code 20-%-122 clearly includes geclegic
conditicons as a siting factor and thus the regulations are sound.
The person commenting further noted that the Board’s prsposed
lJanguage cocn "known faulis? was not consistent with the Division
of Natural Resources. The Board agrees and has made the
necsssary change.

One person commented that certain of the criteris listed in
the statute may be subjective, e.g., property values, and should
not be permitted to form the sole basis for establishing a
"prohibited" =zone. The Board does not agree. The statute states
that zones are to be established based upcn "one or more®™ of the
criteria listed and does not give any indication cf how such

criteria should be weighted, i.e., which are more important than
others. The Board believes that the Legislature intended the
2uthorities to make these kind of value judgments - not the

Board. (See W.Va. Code 2Z20-9-1).
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One person suggested adding "existing solid waste
facilities" toc the list of readily availables information sources
in Section S.3.1. The Board agrees and has also included the
local haulers in the area to the list.

One person asked that a specific public notice of hearing Lbe
sent to each solid waste facility 1n the are=. The Board is
concerned that to single out solid waste facilities as suggested
would be giving them a preferred treatment over others who may be
interested in the authority’s public hearing. Howewver, the Board
did change the regulations to provide for a2 mailing list for
those who specifically reagquest to receive public notice.

One person commented on several of the definitions in Series
4. The Board agreed +o make the definitions of "Class A Solid
Waste Facility" consistent with the Division of HNatural
Resources. The person expressed confusicn over the terms
"materials recovery facility® and "energy recovery facility" and
how they related to "resource recovery facilities®". The EBoard
intends the terms "materials recovery facility™ and "energy
recovery facility" to be subsets of the term "rescource recovery
facility” and Section 2.20 clarifies this point. Eegarding the
term "recycling facility", the person gquesitiioned why the Board's
definition is different from the Division of Natural Essources’
term. The reason is that the Board desires to distinguish
between a "materials recovery facilitvy" (which handles garbage in
addition to recyclable materials) and a "recycling facility"
(wvhich handles only recyciable materials). The Board thinks that
in establishing =zones, there will be dififerent considerations
applicable to the two different types of facilities.

The person zlso guestioned the definition of "resource
recovery facility" and suggested strict conformity with the
Division of Natural Rescurces’ definition. Again, the Board
finds that it is important in the siting plans to distinguish
between gach of the facilities included under "rescurce recgovery
facility™. However, the Board did agree to adopt Natural
Resources’ definiticon of "incineratcr" to ensure consistency.

On& pérson stated that the regulations should include a
provision for appeals of decigions wnich prohibit a person rom
operating a solid waste facility on his property. The Board
believes that the Legislature has alresady addressed this issue in
W, Va., Code 20-9-12al(e) where the law specifically grants certain
existing fagilities the right to continue ocperations.




Series 3 and 4

Two persons guestioned the inclusion of "incinerators” under
certain definitions in Series 23 and 4 and guesticned where such
facilities should bhe placed in the hierarchy under W.Va. Code
2@-9~-1. . The statute is clear in 208-9-1 that incineration, if
environmentally acceptable, is included in the term "resource
recovery”. The Board has changed the regulations to include the
words "environmentally acceptable"™ befors the term "incinerator”
vherever it is used in the regulations. The Board has also
defined the terwm "incinerator®” in the same way as the Division of
Natural Rescurces.

One person commentaed that the term "disposal®" be replaced
with the word "managemeni®™ throughout the regulations. Although
“he Board agrees with the basic philosophy oexpressed by the
person commenting, the term "dispsosal®™ is the operative word
throughout much of the regulations and must be defined as it is
in the statute. Furthermore, the statutory defiinitien of "seolid
waste disposal® is much broader than "throwing awvay"” as the
person commenting suggests.

GCeneral

One person raguested that the Board nold anether public
hearing on the regulations in the nerthern part of the state.
The Bocard believes that althcugh it would be nice to hold ssveral
hearings arcound the states, it is not 3 wise use of limited
resources. Hore importantly, ithe Board believes that it has
fully complied with the letter and the spirit cof the law in using
all of the public notice methods it did for these regulations,
i.2., Class I legal advertisement in the two state-wide
newspapers and a mailing list consisting of approximately one-
hundred persons.




Comments of Robinson & McElwee
Regarding The West Virginia
Solid Waste Management Board’s
Proposed Rules for the Development of

Commercial Solid Waste Pacilitv Siting Plans
T. INTRODOCTICON

On Aungust 22, 1990 the West Virginia Sclid Wasts
Management Board {"the Board") promulgated four series of rules in
Title 54 of the Ccde of State Regulations. Series 4 of those rules
sets forth guidelines for the creation of commercial solid waste
facility siting plans. As part of such plans, county or regicnal
sclid waste authorities ("local authorities™) are authorized *o
identify those porticns cof. their jurisdictions where solid waste
facilities are prohibited or authorized.

Robinson & McElwee is a law f£irm which represents a
number of c¢lients who could be affected by the implementaticn of
thesa regulations. Consequently, Rebinscon & McElwee offers the
following ccmments with regard to the rules, and a summaxry of the
changes it is suggesting.
IT. COMMENTS -~

A. Improper Delegation of Zoning Authority

Section 5.2 reguires each pian developed by a local
authority tc establish zones for sclid waste dispeosal facilities.
The requlations not only allow the ilccal sclid waste authority to
identify the areas in which it deems landfills are not advisable,
they allow the local authority %o prohibit siting of facilities in
such areas. This amounts to a zoning power that cannct be

delegated to local authority.




Zoning authority is given to governing bodies of a
municipality in incorporated areas, cor a county commission in

unincorporated areas, by W.Va. Code §8-24-39. This zoning power

includes the authority:

(e} To regulate and determine the use and
intensity of use of land and lot areas:;

(£) To classify, regulate and restrict the
leccation of trades, callings, industries,
commercial enterprises and the location
of buildings designed for specified uses;

(g} To regulate and control or permit in
certain arsas, Jjunk yards, salvage yards,
used parts vards, dumps or automobile or
appliance gravevards, or the maintenance
and operation of secondhand sitores or
cutlets in residential areas;

(hy To classify and designate the rural lands
among agricultural, industrial,
commexrcial, residentlal and cther uses
and purposes; and

(i) To divide the municipality or county into
districts o¢f such . kind, character,
numbex, share and are=a as may be deemed
neceassary tTo carry cut the purposes of
this section.

W.Va. Code §8-24-39,. This 2oning power clearly encompasses the

same tType of zoning determinations the Beocard (and W.Va. Code §20-9~

12a) is attempting to give the local sclid waste authecrities.
Robinscn & McElwee acknowledges that W.Va. Code §20-95-
l2a(e) seems to give the local authority the right to exercise
zoning peower, and even refers to Yzones" where facilities are
"authorized or prohibited". However, this must only be interpretad
as an advisory determinaticn, not a binding decision. To give the

local authority the power contemplated by the rule would be to




create two zoning bodies with Jjurisdiction over commercial solid
waste facilities -—= the local solid waste authority and the local
zoning body. This could not have been the result intended by the
legislature and the rule should be drafted to aveid or accommodate
this potential conflict. Accordingly, we suggest at a minimum that
the word "authorized" when used in this section be changed tc
"recommended" and that "tentatively prchibited" and "prohibited" be
changed to "not recommended", or words of l1ike import.

To the extent that the local solid waste authority has
zening power, that power ig circumscribed by the limitations
imposed on other zoning bkedles, which may not "prohibit the
continuance of the use of any land; bullding or structure for the
purpose for which land, bullding or structure is used at the time
(the zoning] ordinance cr ordinances take effect. . . " W.Va.
Code §8-24~30. While zoning ordinances may usually controel any
alteration or addition tec any land or building which cccurs afier
a zoning orxdinance 1s passed, an excsption is made for "the use or
acquisitf.on of additicnal land which may ke reguired for the
protection, continuing development or expansion of any
agricultural, industrial c<r manufacturing overation. . . ." Id.
The local autheority must acknowledge this limit on i1ts power to
prohibit the operation and 'expansion of existing sclid waste

facilities. Failure to dc so may result in a finding that the

zoning is a viclation of W.Va. Const. aArt. III, §9 as a tzking

without just compensation. See, @.g., Garfer v. City of Bluefield,

132 W.Va. 881, 34 S.E.2d 747 (1949).




B. Siting Prohibitions

Section 5.3.5.a of the rule reguires the local solid
waste autheority to prohibit solid waste facilities where there is
a2 danger of "significant adverse impact" upon wetlands, groundwater
or surface water. The term "significant adverse impact" is not
defined in this rule or the Division of Natural Resocurce’s Solid
Waste Management Regulations, (47 CSR 38, Secticn 3.1), which also
uses the term. The term is too imprecise and subjective to serve
as a basis for denying permission to site a solid waste facility,
as it presumably could be extended to include even those discharges
for which an NPDES permit has besen granted.

This entire section should be deleted. If it is net
deleted, it should be changed to insert the word "statisticalliy"
before the word "significant" in Sections 5.3.5.a.B and 5.3.5.a.C,
in order to at least make them consistent with their counterparts
in the Solid Waste Management Regulations in Secticons 3.1.3 and
3.1.4.

C. Iocation Standards

Section 5.3.5.0 identifies conditions which, if present,
lead %o a presumpticon that landfills should be prohibited, absent
a showing that there would be no adverse effect on ground or
surface water quality. These conditlons should be more carefully
defined. TFor example, Prohibiting siting of a landfill within 300
feet of M"surface water" should not include a prohibition of
landfills within 300 fest of wet-weather or other intermittent

streams. We suggest Section 5.3.5.D.2 be deleted and Section




5.3.5.b.C. be changed toc read "within three hundred feet of a
perannial stream;™.
D. Improper Siting Considerations

Secticn 5.3.6 ¢f the rule is couched in wvague language
that allows toc much opportunity te object te landfill siting on
subjective grounds. That section allows prohibition of landfills
if geclogic conditions will "czuse =z significant adverse impact on
ground or surfacse water dgquality." The purpose of the DNR Solid
Waste Management Regulaticns is to provide an ample margin of -
safety in landfill design and to prevent the release of landfill
leachate into any sort of underground geologic formation.
Consequently, the relevant landfill construction provisions in
Those regulations should be the neans of  preventing raleases,
rather than making geclogic conditions a preohibiting siting factor.
Furthermore, some of the underground formations which ostensibly
could lead the local autherity to prcochibit siting <of a landfill
should not have been included in this section. For example, a
fault in the area of a solid waste facility should not have any
bearing cn the local authority’s siting decision if the fault has
not been active £for thousands of vyvears. The DNR Scolid Waste
Management Reguliatiocns only prohibit landfill construction if the
facility is within 200 feet of a fault that has had displacement in
the last 11,000 vears.

E. Subjective Criteria
Section 5.4 grants local authorities the power to

prohibit sclid waste facilities in an area based upon cne or mcre




©¢f the c¢riteria listed in Secticn 5.3. While some of the
individual factors found in Section 5.3 might be sufficient bases
for denying authorization for a landfill, others are not. For
example, the finding that property wvalues of nearby property will
be negatively affected cannot be the only basis for denying
authorization for a commercial solid waste facility to locate in an
ares. To the extent that landfills are not percelved as widely
desirable land uses, any lccal property owner could mnake an
argument that location of a solid waste facility adjacent to that
property would have a negative impact. This is tantamcunt to
allowing public sentiment to determine where and whether a landfill
may be sited, a basis already determined to be unconstitutional.
F. Identification Of Information Scurces

Section 5.5.1 provides that "readily  available
informaticn™, which is the basis for the local authority’s siting
decision, includes, but is not limited to, a number of listed
scurces. We <Suggest that Section 5.5.2.XKk be added to include
"existing sclid waste facilities" as a source of such information.

G. Notics

Section 7.1.2 provides that notices of public hearings
are to be published and made generally availabie to the public.
Considering the importance of any decision by the local authority
on the operation of any solid waste facility, we suggest that the
rule provide that public notice of any lccal authority action be
sent to the owner or operator of each solid waste facility in the

local autheority’s Jjurisdiction.




H. Existing Facilities i
Nc provision has Dbeen made in the rule for those
facilities which were already operating at the time the local
authority’s plan is created, ner 1is thers any provision made for
approving the locaticn ¢f any commercial solid waste landfill or

transfer station which held a valid permit or compliance order on

April 8, 1989, as reguired by W.Ya. Code §20-9-1l2a. The rule
should recognize not only this staitutory regulirement, but alsec the
fact that operation of a landfill under permit of the DNR is prima
facie evidence that éuch a landfill is located in an appropriate
location. Otherwisa, the plans should be applied prospectively
only and not to existing facilities.

I. Appeal

If the delegation of zoning power to the local authority
is wvalid, the zoning decisions of +the Jlocal authority should
ultimately be subiect to review in circuit cocurt. It would be a
fundamental deprivation of property without due process to
effectively take away a heretofore legitimate land use from a
property owner without any legal recourse.

However, there is no provision in the rule for an appeal
of the local autherity’s siting decision. The commercial soli
waste facility plan is subject to review by the Board, but there is
ne provision for any persocon to appeal a decision prohibiting him
from operating a solid waste facility on his property. It is clear
that, under West Virginia law, review cof decisicons by local

agencies is obtained through a writ ¢f certicrarl to the circuit




court. Ginsberg v. Watt, 285 S.%¥.2d4 367 (W.Va. 1981), citing Mason

Ctv. Bd. of BE4. v. State Super. ¢f Schogls, 234 S.E.2d 321 (W.Va.

1877} . The Becard’s rule should acknowledge this and clearly
provide that any person aggrieved by a decision of the local
rlanning authority 1is appealable by writ of certiorari tc the
circuit court.
J. Definitions

In corder to avoid confusion or ceontrary applications as
between DNR and local authorities, it is essential that terms be
given the same definitions in beth prograns. Thers are sone
discrepancies in the propeosed rules which should be amended *o
conform to DNR counterparts:

2.4. "Ciass A Solid Waste Facilitv." should be conformed

to the same definition found in 47 CSR 38 §2.7. By changing the
werding, the Becard has implied that tonnage must be aggregated on
some regicnal basis even if the county does not participate in a
regional authority. Tc aveoid this improper result, the DNR
definiticn for "Class A Solid Waste Facility" nust be adoptad.
2.2. "Energy Recovery Tacilitv! anmd 2.15. "Materisls

Recoverv Facility." These two terms have no DNR counterparts. As

a result, thev may well have the effect of sweeping facilities into
the siting plan which are not in fact now coverad by the DNR
program which rsaches only "recvcling facilities" and "rescurces
recovery facilities.® Are these terms meant to be subsets of

either? To avoid cenfusion, and to limit the scepe of jurisdiction
P




properly, we urxge the deleticn of these terms and similar deletions
in §5.2.1. and wherever resferenced. _

2.18. "Recvcling Fagilitv.," This term has been defined
to place a limit on the definition which does not appear in 47 CSR
38 §2.48. The last sentance should ke deleted to avoid

inconsistency with the DNR rules.

This definition also

departs from the DNR term in 47 CSR 38 §2.49 without any apparent
Justification. It should ke conformed toc the DNR definition to
avolid confusion, for example, on which incinerators are included in

this category. This is imporiant because W.Va. Code §20~9~12a

speaks of only four categories of facilities %o be included in the
siting plan:

1. Commercial landfills accepting over
10,000 tons cof waste a month.

2. Cther commercial landfilis.
3. Commercial ¥ransfer stations.
4, Commercial facilities for the processing

or recycling of solld waste.

2.22. "Solid Waste Facilitv." The proposed definition
departs both £from W.Va. Code §20=-%-2(3j) and 47 CSR 38 §2.56 by
including the term "materials recovery facilities." 2Again, we urge
the deletion of this term.

ITI. Conglusion . 3

Robinson & McEZlwee appreciates the opportunity to offer
these comments, and the attached summary. Please notify us 1f we

can provide any additional information.




Respectiully submitted this 5th day of CQctober, 19%0.

Robinson & McElwee
600 United Center

P, Q. Box 1721
Charleston, WV 25326
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Attn: Karen Watson, Esg.

Re: Solid Waste Management Regulations

October 2, 1980 B

Dear Ms. Watson:

Enclosed for the consideration are the Ohio Power Company's
comments ‘egaralng the West Virginia Sclid Waste Management

Boards' recently promulgated solid waste management rules.
If thers are any questions, please contact C. J. Stromsky
of my staff at (216) 438-7141.
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QOhic Power Company

Comments on

Title 354

Legislative Rules

West Virginia Sclid wWasts Management EBcard

Series 3

Ruies and Regulations For Tne Devaelopment OFf Comprshensive

Litter and Sclid Waste Control Plans

CQcteobar 1, 1890




Comments of Ohio Fower Company cn the West Virginia Soiid Management
Beard Rules and Regulaticns for the Develcpment Compreshensive

Litter and Sclid waste Control Plans.

Introduction }
Ohic Fower Company has reviewed the propoesed Ruies and
Regulations for the Development of Comprehensive Litter and

Sclid Waste Contrgl Plans (Title 54-Series 32) and we offer the
foliowing comments. As opsrators of the Kammer and Mitchell

=

=

ectric generating stations near Moundsville, West Virginia
and because the process of electric power generation results in
the production of large guantities of cocal ash, we are
particularly interasted in the effect of these regulations on

sur existing coal asnh disposal facilities and coal ash

utilization activities in West Virginia.

Ciscussion

House RBi171 8138, passed in 1388, requires the establishment of

Solid Waste Control Plans by county and regional solid waste

autheorities. In part, thess plans must address the safs and




sanitary dispesal of all refuse from commercial and industrial
scurces within %he c¢county or ragion. Although the term
“refusae” 1is undefined, we believe the plans are intsnded to
address county or ragional plans Tfor +the management and
dispesal of garbageé rather than industrial seolid wasta disposed
of 1in captive landfills. S$incs the appiication of the rule to
“he disposal of rafuse from industrial sources s uncliear,
we are concarned whether the requirements may be mistakeniy
appiied to captive industrial faciiities.

As stated, the Company generates ccal combusiion by-products as
a result of the combustion of coal in industriail boilers in
conjunction with the generation of egiectricity. Thessa coal
combustion by products have distinct physical properties which
iends themselives readiT? to variscus benaficial reusa
applications 1in addition to controlied dispesal in engineerad
monofills. Coal ash monefilis are Tocated on Company cwned
oroperty where accsss 1s restrictsd to the landfill cperator
and Company employees. These monofills shaould in no way effact
the management of garbage in the county or the region. For
these resascons we believe the requirements of this secition
(i.e.,. 3.2.1.8) should clearly exclude ncmogenous industria’l

solid waste managed by the generator in captive faciiities.

In addition, because our dispecsal facilities are captive on

Company owned property and do not accept other types of waste,




putlic or private, and because there is sufficient remaining
disposal capacity for the estimated iife of the plant, neither
the Company’s disposal facility nor its ash waste stream should
be incerporated intc any solid waste management plan for the

caounty or region.
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S4-3-5.2.138 - under "Specific Informaticn and D

One o0 of solid wasie per month sounds iiks 2
1o start identifving an indusiry as "maijor’,
54-3-3.2.13 - under "Specific Information and Datz’

A aumper of authorities nave aiready peld their dearings and in ige
case of those that do not tape eir hearings, it is plainlv toy iale (0 raquire
this. it aiso seems unfair for SWHME. dh&" walllng £ ¥8ars 10 oromud gure
regulaiicns. 10 penalize those authoriiies that -ai*n ried their plans ina
limely manner bv reguiring them o g0 Dack and do thea over,
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WETZEL COUNTY SOLID WASTE AUTHORITY

The State Sclid Waste Management Board
1212 Stewart Plaza
Dunbar, WV

Re: Propgsed Title S-4 [egislative Ruies

To the Board:

The Northern Panhandle Wastieshed Assessment Committee would Tike to thank the
Board and its staff for all of the hours that were put into these rules and
regulations. It’s no esasy task and we appreciate it. We are respectifully
submitting the foilowing comments:

1. Throughout all 4 series of rujes, the term "solid waste disposal” is used.
During the 1890 legislature, West Virginia established z hierarchy of need
whereby we are mandated to reduces, reuse, recycle and, as a last resort,
Tandfill. The word "disposal™ impiies throwing away. Therefore, our
commitiee recommends the word "disposal” be replaced with the word
"management" throughcut the entire document.

2. In Series 1, Section 4.2.2, it states, "Any eligible governmental agency
shall mzke z separate application to the Board on forms prescribed.
Are you stating that both the solid waste authority and any governmental
agency shall make separate applicztions for the samez projeci or are you
stating that each project will require a separate application from
whatever e7igible governmental agency? Please clarify.

3. We agres with William Bunner of Moncngaiia County SWA in nis comments
regarding 4.2. We feal that preference shouid be given fo in-state Tirms
and we share his concern regarding 4.2.3.b. What Tocks feasible on paper
can easily be disastrous when put into operation.

Series 3:

1. The scope and purposa in 1.1 is not sirong encugh. The Staie Solid Waste
Management Board nesds to take a sirong Teadership position for the state
and guide the Tocal solid waste authorities fowards the cbjectives and
intent of the Legislature. A stronger poiicy statement is needed to
achieve this. Ferhaps if you added: "Furthermore, it is the intent and
ourpese of this Board to use these rules and regulaticns to guide local
solid waste authorities towards the gcal of wasie minimization while
srotecting the health and welfare of the public.”
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In section 2.12 in the last sentences, "Resource recovery facilities
include composting faciiities, incinerators . . . ." Incinerators are in
no way resource recovery centers. A mass burn incinerztor is a
multi-million doilar catastrophe waiting to happen. Furthermore, the way
this is worded, any power plant that uses even 1% ROF could be classified
as a resource recovery facility and, thersfore, dereguiated. The word
"incinerator” should be removed from this section.

In section 2.15, incinerators are properily classified as a "solid wastis
facility." However, an zdditicnal statementi is needed here such as, "Mass
burn incineration is so cost prohibitive and problematic that this Board
is of the opinion that it is not a feasible means of wastie management in
West Virginia."

In section 5.1.3. it states: "Consideration of the hierarchy !
The word "consider" impiies that you can consider and dismiss an idea.
The language of the Tegislature cleariy states that they want this
hierarchy impiemented, not just considersd. Therefore, the waord
"Consideration” should be changed tc "Impiementation’

In section 5.2.2.a., starting with "Information shall be included for 211
solid waste generated within the area covered by the authority from
collectiion to final disposal . . . ." should be changsd to " . . . to
final destination . . . ." Not all waste is disposed, some is recovered.

In section 5.2.4 where it states, " ... . the efficient and effective
recyclwng of such wastes and the reaucbton . . . ." should be amended 1
the optimum reduction .

In section 5.2.14 where the identification of wastss generated cut of the
authorities boundaries is addressed, it is advised tc contact the
Tandfill. The Wetzel County Solid Wasta Authority has done so with no
succass. They have also appealed to the ONR to provide this information
and stiil have been unsuccaessfui. In a county that generates 10,000
tons/year, that has hosted up to 27,500 tons/meonth, this is & source of
grave concarn. What recourse do they have?

In section 5.2.15.4., the Board asks the authority for z discussion of
it’s avaluation. Perhaps it shouid rnad "The authority shall include an
evaluation of this information

In both sections 5.2.8 and 8.2., reference is given to z 10 yezr solid
wasts plan. A new bil1 was introducad in the U.S. Senate that would allow
states with a 20 year solid waste pian to control the fliow of waste into
their state. Just to play it safe, perhaps you should increasa the plan
from 10 to 20 years. Considering we will be reviewing this plan every
five years anyway, this seems o be z reascnable preoposal.
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Series 4:

1.

Section 2.19 whers "Resource Recovery Facility" is defined, incineration
again needs %o be remcoved from this definition for prev1ous?y stated
reasons.

The NPWAC agrees with all other comments regarding the February 28, 1991
deadline for submitting a draft plan. Considering the final draft of the
ruies and regulations will not be availabie until October or November and
the importance of putting together a well thought-out plan that will have
an impact on each county for generations to come, the February 28, 1891
date is too scon. Even March 31, 1991 is ftoo scon. Perhaps the SSWMB can
administratively address an extension; if not, it should be addressed
Tegisiatively.

In section &, 2 subsection should ba added to inciude the Tccation of any
0il or gas wells and z clear determination of winether or not they’ve been
plugged properly.

The code states that each county must site a landfiil in their plan, but
it does not state where. We feel the legislative inteni is spe?1ed out in
Series 3, section 5.2.2.a. where each county must spefwry which Tandfiil
they are using. The intenit was o insure that waste was being properly
managed and not dumped over the #i17. The legislature also anticipated
the formation of multi-county SWA’s which didn’t happen. The proposed
siting of 55 Tandfilis in West Virginia will only axacerbate a growing
concern. ThereTore, we strongiy appeal to this Board that each SWA site
whera ihey propose Lo depositi their discards in Tieu of requiring each
county to propose a 1andfill. To do otherwise is in direct contradiction
of HB4384’s provision for the hierarchy of neads where we reduce, reuse
and recycie before we Tandfill or incinerate.

Seciion 5.3.8. should have the word "agricultural" added to the 1ist of
Tand uses. '

We agres with William Bunner’s assessment that siting plans must
comptement existing zoning laws and that by siting these landfills,
potentiaily we are defacio faking of people’s rsal esiate.

Thank you for your hard work in writing these rules and regulations. Please
construe all comments to be consiructive criticism and not a perscnal attack.
Together we can make 2 beiter worid for generations to come.

Sincarely,

NORTHERN PANHANDLE WASTESHED
ASSESSMENT COMMITTEE

\7/Z£ZJCC9141)E2;A{JLf” oy

Martha Huffman
Chairperson

MH30258
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PUBLIC HEARING
September 26, 1880
The Secretary of State’s Cffice requires attendance at the
public hearing to be documented. Therefore, please register by
2igning below and indicete whether vou wish %fc make a2 statement
or submit written comments.
H Wish to ¢ Written
Name and Address o —=zr i Make Statement | Comments.
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PUBLIC HEARING

September 28, 18820

The Secretary of State’s Office requires atitendance at the
public hearing to be documented. Therefore, plezse register by
signing below and indicate whether you wish to make 2 statement
or submit written comments.

Wish teo Written

,,,,, Make Statement | Comments
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PUBLIC HEARING

September 25, 1290

The Secretary of State’s O0ffice requires attendance at the
public hezring to be documented. Therefore, please register by
signing below and indicate whether you wish to make a statement
cr submit written comments.
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