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These rules are legislative rules as defined in Chap@SmigBrytRarttalBivision
1, Sections 2(d) and (i) of the West Virginia Code, 1931 as amended. These
rules relate to the authority of the Camissioner of Securities (the "Com—
missioner") pursuant to Chapter 32, Article 2, Sections 201 through 204,
inclusively, Chapter 32, Article 3, Section 306, and Chapter 32, Article
4, Sections 402(b} (9} and 412 of the West Virginia Code. The Cammissioner
is empowered to make, amend, and rescind such rules as are necessary to
carry out the provisions of Chapter 32, of the West Virginia Code, including
the Code sections listed above, by the provisiolis of Chapter 32, Article 4,
Section 412 of the West Virginia Code.

?

ABSTRACT CF PROMULGATION HISTORY

'The Camissioner hereby files this notice of proposed Iegislative rules,
attached hereto.

On Cctober 14, 1983, the Camissioner entered an Order proposing Leg-
islative rules and directing them to be filed in the State Register. These
rules amend the Commissioner's Administrative Regulations 10.02, 11.01(c),
11.02(a) (2) (b}, 1l.02{a) (2) (b) (5), 1l1l.02(a)(l), 12.02(a) (1) () {C}, 12.02(b) (1),
14.04(3), 14.05, 14.06 and 15.06. Rules 14.07 and 15.06(b) (9) are initially

proposed in this rulemaking.

Subject to notice as provided in Chapter 292, Article 3, Section 5 of
the West Virginia Code, the Comnissicner scheduled a public hearing on No-
vember 15, 1983, for the purpose of providing interested parties an oppor—
tunity to present their views with respect to the Rules as initially proposed.
No persons appeared at said hearing. The Camissicner received no written
caments cancerning said Rules. A few oral comments were received, each
generally sipporting the Rules as proposed. Caments were particularly fa-
vorable concerning proposed Rule 15.06(b) (2) (9).

Pursuant to the provisions of Chapter 293, Article 3, Sections 9 and 11,
respectively, the Camissioner filed Notice of Approval of the Prcposed Rules
with the Secretary of State, and the Rules in Final Form as proposed to be a-
dopted with the Iegislative Ralemaking Camittee, on December , 1983,

STATEMENT OF FACTS AND CIRCUMSTANCES AND DESCRIPTIVE
T SOMARY OF CONIENT

Tt is specifically pointed ocut that, in cases where new Rules are being
prcposed, those portions of the text are underlined. Where rules are being
amended, either through rescinding part of the Rules, or adding new material,
or both, new portions are underlinad, old portions appear in nommal type;
portions to be rescinded are stricken throucgh. Where Rules are samewhat
lengthy, and only a portion is being effected through part of it being
rescinded or added to, the entire present Rule may not appear.
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The following camments are in explanation, Rulé by Rule, of the specific

-px’:oposals :

(1) FRule 10.02- an amendment is propesed to correct the mailing
address;

(2) Rale 11.02(a){(l)—- the Rule is to be amended to provide for adoption
of the latest revised application form for broker—dealers as adopted
by the U.S. Securities and Evchange Cammission, and for the purpose
of pioviding for broker-dealer reporting and registration requirements
to be accamplished through the National Association of Sscurities
Dealers' ("NASD") Central Registration Depository System ("CRD"),
when this procedure becames available. Like 48 other states, West
Virginia .participates in the CRD System, which is an efficient and
econanical, nationwide autcmated filing system for agents and, soon,
broker—deaiers; ‘

(3) Rale 11.01(c){(4)—- this Rule is amended to provide in the future
for a uniform expiration date for broker—dealers who are MASD members,
in keeping with the amendment menticned in the preceding paragraph;

{4} Ruale 11.02(a}) (2) (b) (1)— this Rule is being amended to clarify, and
to make easier to claim, the provision for being waived from the ex-
aminaticon requirement for agent registration;

(3) rule 11.02(a) (2) (b) (5)— this Rule is being amended to eliminate the
requirement that an agent of an NASD menber broker—dealer must have
a letter from the Camnissicner's office before registration is ef-
fective. This reguirement is duplicative of the NASD's efforts, and
expensive and time-consiming.

(6) TRule 12.01(a) {(c) {(C)- this Rule is being amended to eliminate the
requirement that broker—dealers inform the Camnissicner of the creation
of a branch office. This is an item which rost broker—dealers report
to the NASD, and it is available to the Cammissioner from the NASD:
the Rule is also amended to provide for the CRD System reporting re-
quirement for certain broker—dealer information;

(7) Ruole 12.02(b) (1)- this Rule is amended to require for broker—dealers
to use the CRD system to report temination, when this opticn beccomes
available;

(8) Rule 14.04(3)- th:Ls Ruile is amended to correct a statutory citation;

(9) rule 14.05- this Rule is amended to rescind a requirement for certain
security filings which is covered by another section of the Rules;

(10) Rule 14.06- this Rule is amended to clearly indicate that the Real
Estate Policy Statement of the North American Securities Administrators
Association, Inc., which the Camissicner has adopted along with most
other states, includes the amended portion of the guidelines;

(11) rule 14.07- this Rule is new, and is proposed for the adoption of
the Statement of Policy Regarding Oil and Gas Frograms, as adopted by
the North American Securities Administrators Association, and by most
other states. This Rule will provide a known, wmiform procedure for
registering oil and gas programs, as it is used in most other states;




(12) Rule 15.06(a) {8}- this Rule is new, and is proposed for the purpose
of eliminating the Boston Stock Exchange from the Stock exchange ex—
emption provided by Chapter 32, Article 4, Section 402(a) (8) of the
West Virginia Code. This distinction is made to clarify the listing
examption for regional stock exchanges provided by the statute.

The Cammissioner has detemmined, through experience, that issuers who
have securities accepted for listing by The Boston Stock Exchange

are often not the well~capitalized, solvent firms which the Camnis-—
sioner believes the statutory section intends to include:

(13) rule 15.06(b) (9)- this Rule is new, and is, by far, the most
important porticn of these Proposed Rules. This Rale will provide
an offering exemption for many small businesses who must otherwise
use the expensive, time-consuming and curberscme registration
procedure, or else not raise capital in the State. It is an exemp—
tion clearly called for by the provisions of Chapter 32, Article 4,
Section 402(b) (9) of the West Virginia Code. It is a provision that
approximately 34 other states have adopted in substantially similar
form. The Rule should greatly aid the capital formation process in
this State. - -
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10.02 Camuriications- All cammmications, including correspon-

dence, motiong, and pleadings shall be addressed to and be filed with the
State Auditor's Office, Securities Division, West 205, 118 State Capitol

Building, Charleston, West Virginia 23305.

11.01(c) Registration Expiration Date. Everv registration of a
broker—dealer, agent, issuer agent or investment adviser, expires:

(4) In the case of a broker-dealer who is a member of the National

Assoclation of Securities Dealers, Ing., on December 31 of each vear;

this expiration provision for such broker-dealers shall be effective

when such broker-dealers are informed that the Cormissioner is par—

ticipating in the NASD's Central Registration Depository Svstem with

respect to broker—dealers.

11.02 Reégistration Procedure

(a) (1) An applicaticn for registration as a broker-dealer in West
Virginia shall contain:

(&) A copy of Revised SEC Form BD as adopted by the SEC effective

Januzary 1, 1984; the Camissioner will be participating in the NASD's CRD

System with respect to broker—dealers when the CRD system makes such an

arrangement possible; at that time all applicants will be informed of and

will follow the procedures for such participation as the Camissioner

finds appropriate.

FILED IN THE OFFICE OF
A. JAMES MANCH!N
SECRETARY OF STATE

THIS DATE = /=7

Administrative Law Division
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11.02(a) (2) () (1) Examination Reguirement -

Agents/Brocker Dealers.
211 applicants for initial registraticn as an agent: (1) shall pass, with
a minimm grade of 70%, the aprlicable gualifying examination required
by the NASD, National Securities or Commodities Exchanges, and/cr the
SEC, and (2) shall pass, with a minimm grade of 70%, the Uniform Secir-—
ities Agent State Law Examination {(USASIE) administered by the NASD.

Applicants for initial registration as broker—dealers shall pass,
with a minimm grade of 70%, the applicable qualifying examinations
required by the NASD, National Securities or Commodities Exchanges and/
or the SEC. The Comuissicner does not administer examinations, but re-
serves the right to require an gpplicant for initial registration as a
broker-dealer to pass a written or cral examination or both administered
by the Commissicner or his designee.

For-purposes—sf-this-Seckionr-appiicants-for-regictration-ac-broker—
dealors-er-agents-shall-pot-be-requivred-to~pass-the-preseribed oxamin-
ations-if-{i}-said-oppiicant-has-remained-centinuousiv-registered-sn-the
capaeity-to-be-fitled-with-this-state-withowt-interruption-for-moxe—Lthen
THO-Yearsr—or-if-<{2}-said-opplicans-—sukmrts-to—the-Corpicsioner-cvidanae

of-offostive-registrationy—within the-preceding—wo—yeaxs,—with—a Nation—
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akAesociabion.0f Secuities Dealers Tiym or Nationa| Stock Fxchanas reg-—
iokared with the-SEC~-as princinal ox aconts
ThetppLicant-shall he wecuired Lo sulmit svidance of passing the

exmminiation el -recaired Lo this Section .or of an apmlicarion oy waisper

thersfrom ~—in-uslting ~—1h & RaRRer. . Acceptakble tothe Conmissicner.

(2) (2) (&) (2) Waiver of Examiniaticn Requirement — For purposes

of the examinaticn reguirement for agents and broker-dealers set out in

Section 11.02(a) (2) (b} (1) of these Rules, a waiver fram this regquirement

may be considered in the following circumstances:

{1)  where the applicant has remained continuously registered in the

Capacity to be filled il this State without interrupticn for at least

twe years pricr to the dite of application for which the waiver is scught;

(2) where the applicant submits to the Commissicner vwritten av-

idenice of effective registration in the capacitv to be filled in a dif-

ferent state without interruption for at least two years vrior to the

date of application for which waiver is sought:

(3) where due to the nature of such combined circumstances as the

applicant's education, aemplovment experience, and the limited nature of

the proposed offering or sale of securities in conjunction for which reg-

istration is scught, the zpplicant appears to be adequately qualified to

fransact business in this State, so that investor protection should not

requirs the exeminaticon ctherwise imposed by Section 11.02(2) (2) (b) (1).

Application for a walver of the examingticn requirement shall be
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limited to the thres sets of circumstances detailed above. The applicant

may apply for a walver by submitting a letter to the Camissioner describ-

ing the applicable circumstances for which a walver may be appropriate.

Such a letter shall include such evidence as is necessary to demonstrate

the applicant's entitlement to a2 waiver. No oral applications will be

acceptable wider any cirdunmstances. Waiver shall not be effective umless

it is provided to the applicant in writing by the Camissioner.

11.02(a) (2} () (3) Date Registration Becomes Effective- If

no denial, suspension, or revocaticon order is in effect and no proceeding
therefor is pending, registration becomes effective at noon of the thir-
tieth day after the filing of an application is camlete, wiless an
earliey effective date is gpecified in writing by the Camissicner. Mo

broker~dealer, no agent who is emploved by a broker-dealer who is not an

NASD member, issuer-agent cr investment adviser shall transact business
in éhi; State until informed, inwriting, by the Camiissicner that the
registration is effective. Additional exhibits or infocrmation not sp—
ecifically required but essential to a full presentation of all material
facts relating to the’qualifications of the application should be furmished
and properly identified. The Commissioner may make such exemination of

the applicant and request additicnal information as he deems appropriate

in the consideration of elgibility for registration. A filing shall be
considered coamplete when the application and all attachments and exhibits

thereto, as required by the Commissicner, have been filed with, and are

T
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satisfactory to the Commissionsr. ZApplications filed with the NASD's CRD
are not considered filed with the Camissiocner until all data deficiencies,

according te the NASD or the Coammissioner, are corrected. ILoents who ares

employed by NASD-member broker-dealers and whe file applications for reg—

istration with the NASD's CRD shall not transact business in this State

until informed by the Commissioner that registration with this State is

effective. An agent may be deemed 0 have been informed by the Conmissicner

that registration is effective upcn receipt of the MASD's written confir-

mation of registration for this State. 2An agent who becomes registered

with the Commissioner pursuant to & filing with the NASD's CRD shall retain

at all times while so registered, the written confirmation of such reg-

istration which is sent to the agent's employer by the NASD. Retention

of the confimmation by the amplover shall be sufficient compliance with

this recuirement.

12.01¢a) (o

(C) Change in the husiness address; er-ereakion-oe-tewminakicn—-of-g
braneh—eoffice;

The registrant will have camclied with the requirsment of prompt no-
tification pursuant to this Section if notification has been filed directly

with the Cammissioner, or as noted in the next sentence, in writing, as scon
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possible, but in no event more than fifteen business days after the reg-

istrant has knowledge of the circumstances requiring such notification.

A broker-dealer who is a NASD member shall coamly with the requirements

of this Section, where appropriate, by filing its Revised SEC Form BD, as

adopted by the SEC effective Januvary 1, 1984, with the NASD's CRD Svstem,

when such a brcker—dealer is informed by the Comnissioner that the Com-

migsioner is participating in the NASD's CRD System with respect to

broker-dealers. This change in filing requirements, when effective, does

not change the reporting requlrements of this Section in any other mammer.

12.02 Danial, Revocation, Suspension, Cancellation and

Withdrawal of Registration.

(2) {(Reserved)

(b} Broker-Dealer, Agent, Issuer-Agent, and Investment Adviser

Termination.

(1} A broker-dealer which seeks to withdraw or fails to renew its
registration pursuant +o Chapter 32, Article 2, Secticn 204(e;} of the Code

shall file Revised SEC Form BDW, ag adopted by the SEC effective January

1, 1984, in accordance with the instructions contained therein. 1A broker-

dealer which is a NASD member shall file the Revised SEC Form BIW with the

NASD's CRD system when such a broker-dealer is informed by the Cammissicner

that the Commissicner is participating in the NASD's CRD System with respect

Lo broker-dealiers.
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A broker-dealer or issuer which sesks to termminate or fails to renew the
registraticn of an agent or issuer agent shall file Form U-3 in accor-—
dance with the instructions contained therein. MNASD-member broker-dealers
shall file said Form with the NASD's CRD. 211 other broker—dealers shall
file said Fomm directly with the Cammissioner. 21l such Forms shall be

filed with the Commissiconer, or as noted zbove for MNASD member firms,

within ten days of the termination. 2n investment adviser that seeks to
withdraw or terminate its registration shall inform the Comissicner in
writing, of its intention to do so, in the manner or in the form(s) pre-
scribed by the Commissioner, at least fifteen davs prior to the date on

which the termination/withdrawal is desired to become effective.

Secticn 14.04

(3} A registration statement filed under Chapter 32, Article 3,
Section 362 303 of the Code and Section 14.02 of these Rules is deemed to
cover the mumber of shares or units the federal registration statement
covers. No offering or sale of an issue of common stock may result in
a share's book value being less than twenty percent of its public of-

fering price.

Section 14.05 Promotional Securities or "Cheap Stock'.

ter——The-shaves-—of-cheop-gtock-isgued-shall-rot-regult-in-a-dilution
eéﬁmefe—than—sa—é%a%—eé—%he—va&ae-eé—éhe-sﬂafes—eats%aaéiﬁg-éﬁ—%he—haaés

ef-the~public-at-any—kime,
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14.06 Peal Estate Programs - The offer or sale of interests in a

limited partnership which will engage in real estate syndicaticn may be
deemed unfair and inequitable to purchasers unless the offering complies
with the rrovisions of the North American Securities Administrators
Association Statement of Policy regarding Real Estate Programs, adopted
2pril 15, 1980 as amended March 30, 1982.

Copies of the Statement of Policy are available from the Comissicner's
Office for a prepald fee of $5.00. The Statement of Policy is published

in Volume One cf the Commerce Clearing House Blue Sky Law Reporter and

is on £ile at the Offices of the Commissicner.

14,07 01l and Gas Programs

The offer or sale of interests in a limited partnership which will

engage in oil or gas well drilling and exploration activities or the

purchase of producticn from ¢il and gas wells may be deamed unfair and

inequitable to purchasers unless the offering corplies with the provisions

cf the North American Securities Administrators Association Guidelines

for the Registration of Oil arid Gas Programs, as adopted September 22,

1976. Coples of the Statement of Policy are avallable from the Camiissioner's

Office for a vrepaid fee of $5.00. The Statement of Policy is published in

ot file at the Comissioner's Office.
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1£.15 Inapplicability of Certain Restrictions on Book Value Per

Share, Amounts of Cheap Stock and Pramotional Shares, and Promcter!

Participation.

(1) The restrictions imposed with respect to minimm bock value of a

share. of comen stock by Section 14.041(3) of these Rules, the restrictions

on the amounts of cheap stock and prometicnal securities imcosed by Section

14.05 of these Rules, and the restrictions on prancter's participation

imposed by Section 14.11 of these Rules shall not apply with respect to

offerings as to which all of the following conditions are met:

() The offering shall be fimnly urnderwritten by a syndicate of not less

than fifteen investment banking firms, each of which firmly agrees to

(b) The amount in the offering fimly underwritten by such syndicate of

investment banking firms shall aggregate not less than S$4,000,000; and

(¢} The offering price per share in sald offering shall not be less than

five (85.00) dollars per share.

(2) In order to utilize the provisicns of this Rule, Counsgel For the

Underwriter or Issuer, whichever is gpplicable, shall certify the infor-

mation included in paragraphs a through ¢, above, in writing, to the Com—

missicner; certificaticn in letter form will be acceptable, provided that

such letter is in a form which is separate and distinct from the other

information submitted with the usual application for registration of

securities; such letter must be submitted at least seven (7) days prior
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to the proposed effective date for registration of the securaties.

{3) The certification imposed by parag;aph {2), above, shall under no

circumgtarices be acceptable if it is not in written form.

15.06 Exgggtions
{2} (8} For the purposes of Chapter 32, Article 4, Secticn 402 (a) (8)

of the Code, only, the term "any regional stock exchange” shall not in-

clude the Besteon Stock Exchange.

(o) (9) Limited Offering Exemption-—

Preliminary Notes

1. Nothing in this exenmption is intended to relieve, or should bhe

construed as in any way relieving, 'issuers or perscns acting on their

behalf from providing disclosure to prospective investors adequate to

satisy the anti-fraud provisicns of the Code.

2. I view of the ohjective of this Rile ‘and the purpose and

policies wderlving the Act, this exempticon is not avallable to any issuer

with respect to anv transaction which, although in technical compliance

with this Rule, is part of a plan or scheme o evade registration cor the

conditions 'or limitations explicitly stated in this Rule.

3. TNething in this Rule is intended to axamct registered broker-

dealers or agents from the due diligence standards otherwise applicable

tc such registered persons. -

- 10 -
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4. INothing in this Rule is intended to exenpt any person from the

broker-dealer or agent registration requirements of the Code.

Raile

Pursuant to the authority delegated to the Camnissicner by Chapter

32, Article 4, Section 402(b) (9) and Chapter 32, Articie 4, Section 412

of the Code, the follcwing transaction ig determined to be exempt from

the registration provisions of the Code:

A. Any offer or sdle of securitiss coffered or sold in campliance

with Securities Act of 1933, Requlation D ("Reg. D"), Rules 230.501~230.503

and 230.505 or 230.506 as made effective in Release No. 33-6389 and which

satisfies the following further conditions or limitaticons:

1. ©No comission, fee or other remumeration shall be paid or given,

directly or indirectly, to any person for soliciting anv prospective

purchaser in this State unless such person is appropriately registered

in this State pursuant to the applicable provisions of the Code and

these Rules.

2. No exenption under this Rule ghall be available for the ssourities

f ari¥issuer if any of the persons described in paragrapns (¢) through (£)

of Rule 230.252 of Regulation &, as pramilgated under the Securities Act

©f '1933: _

a. Has filed 3 registration statement which is the subject of a

currently effective registration Stop Order entered pursuant to any

state's securities law within five vears prior to the camencement of

the offering.

|
l‘_‘..
=
I
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b. Has been convicted within five years prior to the comencement

of the offering of any felony or misdemeancor in commecticn with the

offer, nurchase, or sale of any security or any felony involving

frawd ordeceit, including but not limited to forgery, arbezzlement,

obtaining money under false pretenses, larceny or conspiracy to de— .

frawﬂ._

c. Is currently subject to any state's administrative enforcement

order or judgment entered by that state's securities administrator

within five vears prior to the camencement of the offering or is

subject tc any state's administrative order or Jjudgment in wnich

fraud or deceit, including but not limited to making untrue statements

of material facts or cmliting £¢ state material facts, was found and

the crder or judgment was entered within five vears prior to the

commencemant of. the offering.

d. Is subject to any state's administrative order or Judgment which

prchibits, denies, or revokes the use of any exemption fram registra-

tion in connection with the offer, purchase or sale of securities.

e. Is subject to any order, judgment, or decree of any court of

campetent jurisdiction temporarily or preliminarily restraining or en-

Joining, or is subject to any order, judgment or decree of any court

of camoetent Jjurisdiction, entersd within five vears prior to the

camencement of the offering, permanently restraining or enjoining

such person from engaging in or continuing any conduct or practice

in connection with the purchase or sdle of any security or involving

- 12 -
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the making of any false filing with any state.

f." The prohibitions of paragraphs a, ¢, and e. above shall not

apply if the party subject to the disqualifying order, judgment or

decree is duly licensed or registered to conduct securities related

business in the state in which the administrative order, judgment

or decree was entered against such party.

g. Any disgualification caused by this suosection is autamatically

waived if the state securities administrator or agency of the state

which created the basis for disqualification determines upon a

showing of gocd cause that it is not necessary under the circunstances

that the exempticn under this Rule be denied.

. 3. The issuer shall file with the Camissiocner:

a. A copy of each notice cn Form D as prescribed under the Securities

Act of 1933 in 17 C.F.R. 239.300 of each notice on Form D at +he sare

time, and in the same manner as prescribed by Rule 230.503(a) or (b)

as applicable, except that the filing of Form D required by Rule

230.503(a) (1) shall be filed no later tnan 15 days after the first

sale of securities in reliance upon this exerpticn; the Filing of the

Form D required by Rale 230.503(a) (3) of Reg. D shall be within 30.days

after the termination of the offering; each notice recuired bv this

paragraph shall be manually signed by a person duly authorized by the

issuer;
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b. An undertaking by the issuer tc pramptly provide to the Com-

missioner, upcn written request, the information furnished to the

offereces by the issuer, which undertaking shall be in written form;

c. An executed consent to service of process on Form U-2 unless a

currently effective consent to service of process is on file with the B}

Camissicner; the consent to service of process and the wndertaking

reguired by paragraph (b), above, shall be filed with the notice of

the first sale, the time for filing of which is covered by paragraph

(a), above.

4. In all sales to non accreditied investors (as the term is de-

fined in Regqulation D under the Securities Aci of 1933), the issuer and anvy

person acting on its behalf shail have reascnable grounds to believe, and

aftef making reascnable incquiry shall believe, that the investment is B

suitable £or the purchaser won the basis of the facts, if any, disclosed

by the purchaser as to his/her other security holdings and financial : -

situation and needs.

5. Cifers and sales of securities which are exempted by this Rule

may rot be combined with offers and sales of securities exempted bv any

cther Rule or section of the Code; however, nothing in this limitation

shall act as an election. The issuer may claim the availability of any

other applicable exemptions should, for any reason, the persons fail to

caply with the conditions of this exemption.
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6. In any proceeding involving this Rule, the burden of proving

the exampticn or any axception fram a definition or condition iz upon the

perscn claiming it.

B. The exemption authorized by this Rule shall be known and may be

cited as the "Uniform Limited Offering Exempticn'.

- 15 =




