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DEPARTMENT OF ENVIRONMENTAL PROTECTION
DIVISION OF AIR QUALITY

BRIEFING DOCUMENT

Rule Title: 45CSR25 - “To Prevent and Control Air Pollution from Hazardous Waste
Treatment. Storage. or Disposal Facilities.”

A. AUTHORITY: W.Va. Code §§22-5-4 and 22-18-6.

B. SUMMARY OF RULE:

The current version of 45CSR25 establishes a program of regulation over the
treatment, storage, and disposal of hazardous wastes in order to achieve and maintain such
levels of air quality as will protect the public health and safety and the environment from the
effects of improper, inadequate, or unsound treatment, storage, or disposal of hazardous
wastes.

This revised rule incorporates by reference the following revised NESHAP standard
promulgated as of July 15, 2004: Surface Coating of Automobiles and Light-Duty Trucks,
40 CFR Parts 264 and 265 applicability.

C. STATEMENT OF CIRCUMSTANCES WHICH REQUIRE RULE:

The proposed rule changes are required to maintain consistency with the Office of
Waste Management’s current rule (33CSR20) and with the current federal regulations. The
consistency of 45CSR25, 33CSR20 and federal rules is important for the EPA’s
authorization of the WV State RCRA Hazardous Waste Management Program.

D. FEDERAL COUNTERPART REGULATIONS - INCORPORATION BY
REFERENCE/DETERMINATION OF STRINGENCY:

A federal counterpart to this proposed rule exists. In accordance with the Secretary’s
recommendation, and with limited exception, the Division of Air Quality proposes that the
rule incorporate by reference the federal counterparts. Because the proposed rule
incorporates by reference the federal counterpart, no determination of stringency is required.




Briefing Document
45CSR25

Page 2

E. CONSTITUTIONAL TAKINGS DETERMINATION:

In accordance with W.Va. Code §§22-1A-1 and 3(c), the Secretary has determined
that this rule will not result in taking of private property within the meaning of the
Constitutions of West Virginia and the United States of America.

F. CONSULTATION WITH THE ENVIRONMENTAL PROTECTION
ADVISORY COUNCIL:

At its June 24, 2004 meeting, the Environmental Protection Advisory Council
reviewed and discussed this proposed rule. The Council’s comments are contained in the
attached minutes.




West Virginia Department of Environmental Protection

ADVISORY COUNCIL MEETING MINUTES
Thursday, June 24, 2004
1356 Hansford Street, Charleston, WV
1* Floor Conference Room — OER Conference Room

ATTENDEES:

Advisory Council Members:
Larry Harris (via conference call)
Jackie Hallinan

Rick Roberts

Debra Bias for Lisa Dooley

Bill Raney

DEP:

Joe Dawley, General Counsel

Ken Ellison, Director - Division of Land Restoration

Allyn Turner, Director — Division of Water and Waste Management
Bill Brannon, Division of Water and Waste Management

Mike Dorsey — Division of Water and Waste Management
Mike Zeto — Office of Environmental Enforcement

Joe Parker, Director, DEP Division of Mining and Reclamation
Charlie Sturey — DEP Division of Mining and Reclamation
Cindy Maynard — DEP Office of Environmental Advocate
Laura Crowder — DEP Division of Air Quality

Jim Mason — DEP Division of Air Quality

Connie Graytop Lewis — WV Environmental Council

Liz Garland - WV Rivers Coalition

Jason Bostic — WV Coal Association

Tim Beli — Nelson Brothers

Bruce Gilbert — Nelson Brothers

Joseph M. Dawley, WVDEP — General Counsel, called the meeting to order at 10:00 a.m.
Updates on rules were presented as follows:

Division of Air Quality - Jim Mason and Laura Crowder

. 45CSR 14 - PSD rule under Part C of the CAA, 45CSR 14 has not been revised since 1995. This
rule establishes permit requirements for major sources in attainment areas. Revisions to the rule
are required to incorporate revisions of federal counterpart language.

. 45CSR15 - NESHAP incorporation by reference (“IBR) rule under Part 61, is typically updated
each year. Revisions to the rule accommodate annual IBR updates.

. 45CSR16 - NSPS IBR rule under Part 60, is typically updated each year. Revisions to the rule
accommodate annual IBR updates.

. 45CSR19 - NSR rule under Part D of the CAA, 45CSR19 has not been revised since 1993. This
rule establishes permit requirements for major sources in non-attainment areas or that cause or
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contribute to non-attainment areas. Revisions to the rule are required to incorporate revisions of
federal counterpart language.

45CSR25 - Hazardous waste IBR rule is typically updated each year. Revisions to the proposed
rule include general annual IBR updates: stylistic, citing and technical corrections, and revisions
required to maintain consistency with the DW&WM's rule 33CSR20 and federal counterpart
regulation. The consistency of 45CSR25, 33CSR20 and federal counterpart regulation is
important to maintain EPA delegation of authority to implement and enforce the West Virginia
RCRA Hazardous Waste Management Program.

45CSR34 - NESHAP IBR rule under Part 63, is typically updated each year. Revisions to the rule
accommodate annual IBR updates.

Bill Raney inquired about the table in which mercury is crossed out. This was deleted from EPA’s rule
so it was deleted from DEP’s rule.
Larry Harris also raised a question regarding the definition of visibility.

Office of Waste Management — presented by Mike Dorsey, Deputy Chief, DEP Division of Water and
Waste Management

33 CSR 20 - Hazardous Waste Management Rule - The revisions in the proposed rule will adopt
by reference federal regulations in effect as of July 1, 2004, primarily clarifications and technical
corrections. These revisions allow the State to remain consistent with the federal program and to
maintain State authorization of the federal program.

33 CSR 31 (Underground Storage Tank Fee Assessments) - This rule will increase the annual
registration fee for the Underground Storage Tank Program from $25 per tank to $65 per tank.
An emergency rule is already in place to implement the increase in fees.

The following were presented by Allyn Turner, Director, DEP Division of Water and Waste Management

33 CSR 2 (Sewage Sludge Management Rule) - The revision modify the restriction and location
standards to allow disposal at the discretion of the secretary where the soil on the land has a
surface permeability of less than 0.6 inches per hour and the applicant can demonstrate that the
surface water and ground water will be adequately protected.

33 CSR 8 (Beneficial Sludge Management Rule) - The revision modify the restriction and
location standards to allow disposal at the discretion of the secretary where the soil on the land
has a surface permeability of less than 0.6 inches per hour and the applicant can demonstrate that
the surface water and ground water will be adequately protected.

Office of Explosives and Blasting — presented by Joe Parker, Acting Director, DEP Division of Mining and

Reclamation
®

199 CSR 1 (Surface Mining Blasting Rule) - The revisions include incorporation of several
provisions from the Surface Mining Rule (38 SCR 2). These include adding the definitions of
“community or institutional building,” “public building,” and “structure” and including provisions
for the erection and maintenance of blasting signs. The proposed rule also includes revisions to
the Certified Blaster enforcement provisions to address inconsistencies identified by the Federal
Office of Surface Mining. Lastly, the proposed rule includes a provision that allows the Office
of Explosives and Blasting to conduct an evaluation of a certified blasters performance.

Bill Raney inquired about page 22/Performance Evaluation — raising point about suspending license
procedures. Mr. Raney indicated he would request a meeting to reconcile differences.
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Office of Water Resources — presented by Allyn Turner, Director, DEP Division of Water and Waste

Management
J 47CSR26 (NPDES Permit Fee Rule) - Proposed revision includes a new permit fee provision for
concentrated animal feedlot operations (“CAFO”) to implement a new federal permit program for
CAFOs.

. 47 CSR 10 (NPDES Permit Rule) - Proposed revisions include provisions to implement the
federal Phase II Storm Water program and the CAFO permitting program.

Rick Roberts inquired about the definition of storm water and permitted and non-permitted enforcement
strategy. Director Turner indicated that this matter is still in discussion and there is no answer at this
point.

Division of Mining and Reclamation

L 38CSR2 (Surface Mining and Reclamation Rule) The proposed revisions (1) change various
sections of the rule to be consistent with its federal counterpart, (2) correct sections of the rule
not approved by the Federal Office of Surface Mining, and (3) provide clarifications and remove
contradictory language. These provisions pertain to the following subject areas: definition of
previously mined areas, incidental boundary revisions, design criteria for impoundments,
commercial forestry post-mining land use, homestead post-mining land use, revegetation
standards, and the water supply replacement waiver.

Environmental Excellence Rule

U Optimistic about proposing at next session.
. Dave Bassage is working on draft, but has nothing to share at this point.
Rule Schedule

o July 28, 2004 — last day for filing proposed rules for public comment.
. August 27, 2004 — Must file rules with Secretary of State and Legislative Rule-Making
Review Committee

DEP Division Updates

Division of Water and Waste Management
* Rick Roberts posed question regarding phosphorous and nitrogen in the Potomac River
¢ Allyn Turner explained about the Chesapeake Bay Program and the Gulf of Mexico Hypoxia actions
nutrient criteria working group.

Air Quality
e NT, CT, NJ and PA are suing Allegheny Energy, Inc. — which affects 5 WV plants and three PA plants.
e States assert Allegheny modified power plants in violation of Prevention Significant Deterioration
provision of ACT and such modifications caused excess NOx and SO2 emissions damage.
o States allege violations in construction/operation of major modifications to power plans without obtaining
pre-construction permits.
e EPA not pursuing enforcement at this time.




¢ West Virginia previously declined to join in a suit against AEP alleging same type of violations.

Abandoned Mine Lands
Science Advisory Committee Statement
» Agency should have benefit of science before promulgating rules.
¢ Jackie Hallinan expressed concern about state agencies with political influence and what kind of science
they intend to use in rulemaking.
* Ken Ellison wants science to be transparent with supporting and substantiating credit to help make bettet-
informed decisions and move forward so all can see what is happening.

Proposed AML Enhancement Rule distributed.
e Will bring DEP in-line with Office of Surface Mining initiative.

DEP Web Page
o Link with web page not up yet.

Upcoming Advisory Council meetings tentative dates:
¢ September 16, 2004
e Decemberl6, 2004

Joe Dawley adjourned meeting at 12:15 p.m.
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APPENDIX B

FISCAL NOTE FOR PROPOSED RULES

45CSR25 - "To Prevent and Control Air Pollution from Hazardous Waste Treatment, Storage, or Disposal

Rule Title: Facilities"
Type of Rule: __X___ Legislative Interpretive Procedural
Agency: Division of Air Quality
7012 MacCorkle Avenue, SE
Address:
Charleston, WV 25304-2943
1. Effect of Proposed rule:
ANNUAL FISCAL YEAR
INCRL_A_sE DECREASE CURRENT NEXT THEREAFTER
ESTIMATED TOTAL $0 $ 0 $ 0 $0 $ 0
COST
PERSONAL SERVICES 0 0 0 0 0
CURRENT EXPENSE 0 0 0 0 0
REPAIRS & 0 0 0 0 0
ALTERATIONS
EQUIPMENT 0 0 0 0 0
OTHER 0 0 0 0 0

2. Explanation of Above Estimates:

The above estimates reflect that there will be no anticipated changes in costs to administer this rule.

3. Objectives of These Rules:

The proposed rule changes are required to maintain consistency with the Office of Waste Management's
current rule (33CSR20) and with the current federal regulations. The consistency of 45CSR25, 33CSR20

and federal rules is important for the EPA's authorization of the WV State RCRA Hazardous Waste
Management Program.




45CSR25 - "To Prevent and Control Air Pollution from Hazardous Waste Treatment, Storage, or Disposal Facilities"

Rule Title:

4. Explanation of Overall Economic Impact of Proposed Rule:

A. Economic Impact on State Government:

See section 2.

B. Economic Impact on Political Subdivisions; Specific Industries; Specific Groups of
Citizens:
No impact above that resulting from the currently applicable federal requirements.

C.  Economic Impact on Citizens/Public at Large.

No impact above that resulting from the currently applicable federal requirements.

Date: %}UWLQ_, (Qq, CQOOL(

Signature of Agengy Head or orized Representative:

Jo ¢ Benedict, Director
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TITLE 45

LEGISLATIVE RULE T IT
DEPARTMENT OF ENVIRONMENTAL PROTECTION: ... ../ (i«

PPASION OFFICE OF AIR QUALITY

SERIES 25
TO PREVENT AND CONTROL AIR POLLUTION FROM HAZARDOUS WASTE
TREATMENT, STORAGE, OR DISPOSAL FACILITIES

§45-25-1. General.

1.1. Scope.

1.1.a. Fhemtentand-purposeofthisruate-is
to—establish This rule establishes a program of

regulation over air emissions from the treatment,
storage and disposal of hazardous wastes in order
to achieve and maintain such levels of air quality
as will protect the public health and safety and the
environment from the effects of improper,
inadequate, or unsound treatment, storage, or
disposal of hazardous wastes. Further, all persons
engaged in the treatment, storage, or disposal of
hazardous waste shall give careful consideration
to the effects of the resultant emissions on the air
quality or the areas affected by such any
hazardous waste or constituent thereof in such
quantities as to cause ambient air concentrations
which may be injurious to human health or
welfare which would interfere with the enjoyment
of life or property.

1.1.b. The requirements of this rule apply
to all owners and operators of hazardous waste
treatment, storage, and disposal facilities as
provided in the federal rules that are incorporated
by reference herein.

1.1.c. Neither compliance with the
provisions of this rule nor the absence of specific
language to cover particular situations constitutes
approval or implies consent or condonement of
any emission which is released in any locality in
such manner or amount as to cause or contribute
to statutory air pollution. Neither does it exempt
nor excuse anyone from complying with other

applicable laws, ordinances, regulations, or orders
of governmental entities having jurisdiction over
hazardous waste treatment, storage or disposal
facilities.

1.1.d. This rule is promulgated pursuant to
W.Va. Code §§22-18-1 et seq., and 22-5-1 et seq.
Recognizing that each Chapter has its own
enforcement sections, it is the intent of the
Secretary that enforcement shall be implemented
in accordance with W.Va. Code §22-18-1 et seq.,
where practicable.

1.1.e. Permit applications filedpursuantto
thisruteshall be processed in accordance with the

permitting procedures as set forth in W.Va. Code
§§22-18-1 et seq., 33CSR20, and this rule,

1.2. Authority.-- W.Va.Code §§22-5-4 etseq:
and 22-18-1 et seq.

1.3. Filing Date. -- Aprit36;2004.
1.4. Effective Date. -- Jume—1+2664.

1.5. Incorporation By Reference,

1.5.a. This rule incorporates by reference
the provisions contained in the Code of Federal
Regulations as listed in Table 25-A. Unless
otherwise indicated, where reference to a federal
regulation or standard appears in this rule, such
regulation or standard will for purposes of this
rule, be construed as that version which was in

effect as of Fuly 12602 July 1. 2004.

1.5.b. This rule also incorporates by
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reference the provisions contained in 33-€E5R26
33CSR20, effective +uty—+-2604 June 1, 2005,
except for any provisions in 33-€5R-260 33CSR20
which incorporate by reference the Code of
Federal Regulations.

Becember 19,2662

1.6. FormerRules. - This legislative rule
amends 45CSR25 “To Prevent and Control Air
Pollution From Haszardouws Hazardous Waste
Treatment, Storage, or Disposal” which was filed

Aprit 16,2602 April 30, 2004, and which became
effective July1-2662 June 1, 2004.

§45-25-2. Definitions,

2.1. “Air Pollutants” means solids, liquids, or
gases which, if discharged into the air, may result
in statutory air pollution.

2.2. “Air Pollution”, “statutory air pollution”
has the meaning ascribed to it in W.Va. Code §22-
5-2.

2.3. “Air Pollution Control Equipment” means
any equipment used for collecting or converting
hazardous waste emissions for the purpose of
preventing or reducing emissions of these
materials into the open air from hazardous waste
treatment, storage, or disposal facilities.

2.4, “BACT*—"Best Available Control
Technology” or “BACT”, means an emissions
limitation based on the maximum degree of
reduction for each pollutant which would be
emitted from any hazardous waste treatment,
storage or disposal facility which the Secretary, on
a case-by-case basis, taking into account energy,
environmental and economic impacts and other
costs, determines is achievable for such facility
through application of production processes or
available methods, systems, or techniques. If the

Secretary determines that technological or
economic limitations on the application of
measurement methodology to a particular
emissions unit would make the imposition of an
emissions standard infeasible, a design,
equipment, work practice, operational standard or
combination thereof, may be prescribed instead to
satisfy the requirement for the application of best
available control technology. Such standard shall,
to the degree possible, set forth the emissions
reduction achievable by implementation of such
design, equipment, work practice or operation,
and shall provide for compliance by means which
achieve equivalent results.

2.5. “CAA” means the federal Clean Air Act,
as amended; 42 U.S.C. §7401 et seq.

2.6. “CFR” means the Code of Federal
Regulations published by the Office of the Federal
Register, National Archives and Records Service,
General Services Administration.

2.7. “CWA” means the Clean Water Act
(formerly referred to as the Federal Water
Pollution Control Act), Public Law 92-500, as
amended by Public Law 95-217 and Public Law
95-576; 33 U.S.C. §1251 et seq.

2.8. “Department of Environmental
Protection” or “DEP” means that Department of
the West Virginia Department of Environmental
Protection which is created by the provisions of
W.Va. Code §§22-1-1 et seq.

2.9. “EPA” means the United States
Environmental Protection Agency.

2.10. “Facility mailing list” means the mailing
list for a facility maintained by EPA in accordance
with 40 CFR §124.10(c)(1)(ix).

2.11. “Infectious Medical Waste” shall have
the meaning ascribed to it in 64—€SR—56
64CSR56 “Infectious Medical Waste”, (July 1,
1999), promulgated by the Division of Health.
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2.12. “Particulate Matter” means any material,
except uncombined water, that exists in a finely
divided form as a liquid or solid.

2.13. “Pathological Waste Incinerator” means
an incinerator used to thermally treat infectious
medical waste.

2.14. “RCRA” means the federal Solid Waste
Disposal Act as amended by the Resource
Conservation and Recovery Act, as amended; 42
U.S.C. §6901 et seq.

2.15. “RCRA Permit” means “West Virginia
hazardous waste permit”.  The following
additional requirements shall apply to obtain a
hazardous waste management permit in West
Virginia. All references in 40 CFR Part 270 to 40
CFR Part 124 shall be deemed to be references to
the applicable provisions of subsections 5.1
through 5.14-ofthisrute. To the extent of any
inconsistency with 40 CFR Part 270, the specific
provisions contained herein shall control.

2.16. “Secretary” means the Secretary of the
West Virginia Department of Environmental
Protection or such other person to whom the
Secretary has delegated authority or duties
pursuant to W.Va. Code §§22-1-6 or §22-1-8.

2.17. “Steady State” means that all conditions
at all points in the thermal treatment process are in
stable, normal operating conditions.

2.18. Other words or phrases not herein
defined and used in this rule shall have the
meaning as ascribed in W.Va. Code §§22-5-1 et
seq., or 22-18-1 et seq., or 33-€SR-26 33CSR20
“Hazardous Waste Management Regulations”
governing the State Hazardous Waste
Management Act.

§45-25-3. Adoption By Reference.

3.1. Definitions, lists, tables, appendices,
conditions, or requirements from F3—CSR-20

33CSR20 “Hazardous Waste Management Rule”,
effective Fuly+;2064 June 1, 2003, are hereby
adopted by reference, except for any provisions in
33—€SR~26 33CSR20 which incorporate by
reference the Code of Federal Regulations.

3.1.a. In case of a conflict between the
Division of Air Quality and the Division of Water
and Waste Management as to whether a material
is a waste and if so, whether the material is a
hazardous waste, the Secretary has final
administrative authority to resolve the conflict.

3.2. Unless otherwise indicated, the provisions
contained in the Code of Federal Regulations,
effective Fuly—+-2602 July 1, 2004, as listed in
Table 25-A, are hereby adopted by reference, with
the following modifications:

3.2.a. Whenever the term “United States”
is used, it shall also mean the State of West
Virginia.

3.2.b. Whenever the terms “Administrator,”
“Regional Administrator,” “Assistant
Administrator for Solid Waste and Emergency
Response” or “Secretary” are used, the term
means the Secretary of the West Virginia
Department of Environmental Protection.

3.2.c. Whenever the term “Environmental
Protection Agency” is used the term also means
the West Virginia Department of Environmental
Protection.

3.2.d. The distance provisions of 40 CFR
§265.382 apply only to the open burning or open
detonation of military explosives in a manner that
presents an uncontrolled fragment release hazard.
The applicable distance provisions of the
American Table of Distances for Commercial
Explosives, effective June 19, 1991, and of the
Department of Defense Contractors Safety
Manual for Ammunition and Explosives (DOD
4145.26-M), as amended April 11, 1988, apply
otherwise.
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§45-25-4. Facility-Requirements.

4.1. Owners and operators of hazardous waste
treatment, storage, and disposal facilities
regulated by the provisions of this rule shall
maintain a listing of all permits or construction
approvals received or applied for under any of the
following programs and their counterpart
programs administered by the State, where
appropriate:

4.1.a. Hazardous Waste Management
Program under RCRA and 33CSR20;

4.1.b. Prevention of Significant
Deterioration (PSD) Program under 45CSR14 or
the Federat-CleanAdrAct CAA;

4.1.c. Nonattainment program under West

Vrginta DEP, Divistorrof Air-Quatity 45CSR19
or the Federat€leanAir-Act CAA and 45CSR19;

4.1.d. National Emission Standards for
Hazardous Air Pollutants (NESHAP)
preconstruction approval under 45CSRIS,
45CSR34 or the Federal-CleanmAirAct CAA;

4.1.e. Standards of Performance for New
Stationary Sources under 45CSR16 or the Federat
SleamrAdrAet CAA; and

4.1.f. Other relevant air pollution control
permits including local permits.

4.2. Owners and operators of hazardous waste
treatment, storage and disposal facilities covered
under this rule shall comply with the personnel
training requirements as specified by 40 CFR
§264.16. An outline of the training program and
a description of how the training program is
designed to meet actual job tasks must be
submitted to the Secretary with Part B of the
permit application.

4.3. Owners and operators of hazardous waste
tanks, containers, surface impoundments,
landfills, waste piles, land treatment,

miscellaneous wunits, thermal treatment units,
incinerators, and boiler and industrial furnace
facilities must design, construct, maintain, and
operate such facilities to minimize the possibility
of a fire, explosion, or any unplanned, sudden, or
non-sudden release of hazardous waste
constituents to the air which could threaten human
health or the environment,

4.4, Owners and operators of hazardous waste
management facilities that treat, store, or dispose
of ignitable or reactive wastes, or mix
incompatible waste or incompatible wastes and
other materials, must prevent reactions which:

4 .4.a. Produce uncontrolled toxic mists,
fumes, dust or gases in sufficient quantities to
threaten human health or the environment, and

4.4.b. Produce uncontrolled flammable
fumes or gases in sufficient quantities to pose a
risk of fire or explosion.

4.5. The owners and operators of the
hazardous waste treatment, storage and disposal
facilities shall manage all hazardous waste placed
in a container in accordance with the applicable
air emission requirements as listed in Table 25-A.

4.6. The owners and operators of the
hazardous waste treatment, storage and disposal
facilities shall manage all hazardous waste placed
in a tank in accordance with the applicable air
emission requirements as listed in Table 25-A.

47. The owners and operators of the
hazardous waste treatment, storage and disposal
facilities shall manage all hazardous waste placed
in a surface impoundment in accordance with the
applicable air emission requirements as listed in
Table 25-A.

4.8. The owners and operators of the
hazardous waste treatment, storage and disposal
facilities shall manage all hazardous waste placed
in a miscellaneous unit in accordance with the
applicable air pollution standard requirements of
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40 CFR 264 including but not limited to subparts
AA, BB, and CC.

4.9. A hazardous waste pile must be fully
enclosed or otherwise designed to prevent
dispersal of the waste by wind.

4.10. Hazardous waste landfills must be
covered or otherwise managed to prevent wind
dispersal of the waste.

4.11. Alllandfills, surface impoundments, and
land treatment facilities shall be located, designed,
constructed, operated, maintained, and closed in
a manner that will assure protection of human
health and the environment. Protection of human
health and the environment shall include
prevention of adverse effects on air quality
considering:

4.11.a. The volume and physical and
chemical characteristics of the waste in the
facility, including its potential for volatilization
and wind dispersal,

4.11.b. The existing quality of the air,
including other sources of contamination and their
cumulative impact on the air;

4.11.c. The potential for health risks
caused by human exposure to waste constituents;

4.11.d. The potential damage to wildlife,
crops, vegetation, and physical structures caused
by exposure to waste constituents;

4,11.e. The potential for interference
with the enjoyment of life or property; and

4.11.f.  The persistence and permanence
of such potential adverse effects.

4.12. Owners and operators of hazardous
waste treatment, storage, or disposal facilities
shall utilize best available control technology
(“BACT™) to limit the discharge of hazardous
waste constituents to the atmosphere during:

4.12.a. Process turn-arounds;
4.12.b.  Cleaning of process equipment;
4.12.c. Planned process shutdowns; and

4.12.d. Tank truck, railroad tank car, and
barge cleaning.

4.13. The Secretary may, on a case-by-case
basis, establish performance standards for
hazardous waste incinerators for control of
emissions of metals, hydrogen halides, and
elemental halogen, based on a finding that such
standards are necessary to limit the emission rates
of these constituents to levels which do not pose
an unacceptable risk to human health and
environment. The Secretary may require the
following data from the permit applicant:

4.13.a. Emissions of POHCs, hazardous
combustion by-products, metals and hydrogen

halides, including:

4.13.a.1. Mass emission rates from the
stack, and

4.13.a2. Concentration in the gas
stream exiting the stack; and

4.13.b. Airdispersion estimates for those
substances, including:

4.13.b.1. Meteorological data, and

413.b.2. Description of the air
dispersion models, and

4.13.b.3. Assumptions underlying the
air dispersion models used; and

413c. Expected human and
environmental exposure, including:

4.13.c.1. Topographic considerations,

4.13.c.2. Population distributions,
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4.13.c.3. Population activities, and

4.13.c.4. Modes, intensity, and duration
of exposure; and

4.13.d. Consequences of exposure,
including:

4.13.d.1. Dose-response curves for
carcinogens,

4.13.d.2. Healtheffectsbased on human
or animal studies for other toxic constituents,

4.13.d.3. Potential for accumulation of
toxic constituents in the human body, and

4.13.d.4. Statements of expected risk to
individuals or populations.

4,14, Emergency Permit. Notwithstanding
any other provision in 40 CFR §270.61, in the
event the Secretary finds an imminent and
substantial danger to human health or the
environment, the Secretary may issue a temporary
permit to a facility to allow treatment, storage, or
disposal of hazardous waste at a non-permitted
facility, or hazardous waste not covered by the
permit for a facility with an effective permit. This
emergency permit:

4.14.a. May be oral or written. If oral, it
shall be followed within five (5) days by written
emergency permit;

4.14.b.  Shall not exceed ninety (90) days
in duration;

4.14.c. Shall clearly specify the
hazardous wastes to be received, and the manner
and location of the treatment, storage, or disposal;

4.14d. May be terminated by the
Secretary at any time without prior notice if it is
determined that termination is appropriate to
protect human health or the environment; and

4.14.e. Shall be accompanied by public
notice as described under section 7-ofthtsrute and
shall include the following:

4.14.e.1. Name and address of the
office granting the emergency authorization,

414.e2. Name and location of the
permitted hazardous waste management facility,

4.14.e3. A brief description of the
wastes involved,

4.14.e4. A brief description of the
action authorized and reasons for authorizing it,

4.14.e.5. Duration of the emergency
permit; and

4,14f.  Shall incorporate, to the extent
possible and not inconsistent with the emergency
situation, all applicable requirements of this rule.

4.15. Pathological Waste Incinerators. The
owner and operator of a pathological waste
incinerator is not subject to the requirements of
this regulation. However, mixtures of infectious
medical waste and hazardous waste listed in 40
CFR 261 Subpart D are subject to the
requirements of this rule and the owner and
operator of such a facility shall design, construct
and operate the facility in accordance with all
other applicable regulations promulgated by the
Secretary including, but not limited to, 45CSR6
and 45CSR13.

§45-25-5. Permit Process.

5.1. Pre-application Public Meeting and
Notice

5.1.a. Applicability. The requirements of
this—scction subsection 5.1 shall apply to West
Virginia hazardous waste management Part B
permit applications seeking initial permits for
hazardous waste management units. The These
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requirements of-this—scetiorshall also apply to
West Virginia hazardous waste management Part
B permit applications secking renewal of permits
for such units, where the renewal application is
proposing a significant change in facility
operatlons For-the-purposesof-this-secttoma A

“significant change” is any change that would
qualify as a Class 3 permit modification ¢See
pursuant to 40 CFR §270.42-foradescriptionof

pernritmodifreations). Fhe These requirementsof
this—section do not apply to permit modifications

under 40 CFR §270.42 or to applications that are
submitted for the sole purpose of conducting
post-closure activities or post-closure activities
and corrective action at a facility.

5.1.b. Prior to the submission of a West
Virginia hazardous waste management Part B
permit application for a facility, the applicant
must hold at least one meeting with the public in
order to solicit questions from the community and
inform the community of proposed hazardous
waste management activities. The applicant shall
post a sign-in sheet or otherwise provide a
voluntary opportunity for attendees to provide
their names and addresses.

5.1.c. The applicant shall submit a
summary of the meeting, along with the list of
attendees and their addresses developed under
subsection subdivision 5.1.b ofthis-section, and
copies of any written comments or materials
submitted at the meeting, to the permitting agency
as a part of the Part B application, in accordance
with 40 CFR §270.14(b).

5.1.d. The applicant must provide public
notice of the pre-application meeting at least thirty
(30) days prior to the meeting. The applicant must
maintain, and provide to the permitting agency
upon request, documentation of the notice.

5.1.d.1. The applicant shall provide public
notice in all of the following forms:

51d1.A. A newspaper

advertisement. The applicant shall publish a

notice, fulfilling the requirements in subsectton
paragraph 5.1.d.2-ofthts-section, in a newspaper
of general circulation in the county or equivalent
jurisdiction that hosts the proposed location of the
facility. In addition, the Secretary shall instruct
the applicant to publish the notice in newspapers
of general circulation in adjacent counties or
equivalent jurisdictions, where the Secretary
determines that such publication is necessary to
inform the affected public. The notice must be
published as a display advertisement.

5.1.d.1.B. A visible and accessible
sign. The applicant shall post a notice on a clearly
marked sign at or near the facility, fulfilling the
requirements in subsection paragraph 5.1.d.2-of
thissection. Ifthe applicant places the sign on the
facility property, then the sign must be large
enough to be readable from the nearest point
where the public would pass by the site.

5.1.d.1.C. A broadcast media
announcement. The applicant shall broadcast a
notice, fulfilling the requirements in subsectron
paragraph 5.1.d.2-of thissection, at least once on
at least one local radio station or television
station. The applicant may employ another
medium with prior approval of the Secretary.

5.1.d.1.D. A notice to the permitting
agency. The applicant shall send a copy of the
newspaper notice to the permitting agency and the
Secretary shall forward copies to the appropriate
units of State and local government having
jurisdiction over the area where the facility is, or
is proposed to be, located; and to each state
agency having any authority under State law with
respect to the construction or operation of the
facility.

5.1.d.2. The notices required under
subsection paragraph S.1.d.1-of thissectron must
include:

5.1.d.2.A. The date, time, and
location of the meeting;
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5.1.d.2.B. A brief description of the
purpose of the meeting;

5.1.d.2.C. A brief description of the
facility and proposed operations, including the
address or a map (e.g., a sketched or copied street
map) of the facility location;

5.1.d.2.D. A statement encouraging
people to contact the facility at least seventy-two
(72) hours before the meeting if they need special
access to participate in the meeting; and

5.1.d.2.E. The name, address, and
telephone number of a contact person for the
applicant.

5.2. Public Notice Requirements at the
Application Stage.

5.2.a. Applicability. The requirements-of
this-section subsection 5.2 shall apply to all West
Virginia hazardous waste management Part B
permit applications seeking initial permits for
hazardous waste management units. Fhe These
requirements—of-ths—seetton shall also apply to
hazardous waste management Part B permit
applications seeking renewal of permits for such
units upon the expiration of the existing permit.
Fhe These requirements—ofthis—section do not
apply to permit modifications under 40 CFR
§270.42 or permit applications submitted for the
sole purpose of conducting post-closure activities
or post-closure activities and corrective action at
a facility.

5.2.b. Notification. The Secretary shall
provide public notice as required in thissectron
subsection 5.2 when a Part B permit application
has been submitted. The Secretary shall provide
public notice to:

5.2.b.1. The applicant;

5.2.b.2. All persons on a mailing list
developed under subparagraph 5.8.d.1.D;; and

5.2.b.3. The appropriate units of state and
local government having jurisdiction over the area
where the facility is proposed to be located; and to
cach state agency having any authority under State
law with respect to the construction or operation
of the facility, that a Part B permit application has
been submitted to the Secretary and is available
for review.

5.2.b.4. Any person otherwise entitled to
receive notice under subseetion subdivision 5.2.b
of thisTule may waive the right to receive notice
for any classes and categories of permits.

5.2.c. The notice shall be published within
areasonable period of time after the application is
received by the Secretary. The notice must
include:

5.2.¢c.1. The name and telephone number
of the applicant's contact person;

5.2.c.2. The name and telephone number
of the permitting agency's contact office, and a
mailing address to which information, opinions,
and inquiries may be directed throughout the
permit review process;

5.2.c.3. An address to which people can
write in order to be put on the facility mailing list;

5.2.c.4. The location where copies of the
permit application and any supporting documents
can be viewed and copied;

5.2.¢.5. A brief description of the facility
and proposed operations, including the address or
a map (e.g., a sketched or copied street map) of
the facility location on the front page of the
notice; and

5.2.¢.6. The date that the application was
submitted.

5.2.d. Concurrent with the notice required
under section subdivision 5.2. bofthtssection, the
Secretary must place the permit application and
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any supporting documents in a location accessible
to the public in the vicinity of the facility or at the
permitting agency's office.

5.3. Information Repository.

5.3.a. Applicability. The following
requirements of—this—section—apply to all
applicattons applicants seeking West Virginia
hazardous waste management permits for
hazardous waste management units.

5.3.b. The Secretary may assess the need,
on a case-by-case basis, for an information
repository. When assessing the need for an
information repository, the Secretary shall
consider a variety of factors, including: the level
of public interest; the type of facility; the presence
of an existing repository; and the proximity to the
nearest copy of the administrative record. If the
Secretary determines, at any time after submittal
of a permit application, that there is a need for a
repository, then the Secretary shall notify the
facility that it must establish and maintain an
information repository.

5.3.c. The information repository shall
contain all documents, reports, data, and
information deemed necessary by the Secretary to
fulfill the purposes for which the repository is
established.  The Secretary shall have the
discretion to limit the contents of the repository.

5.3.d. The information repository shall be
located and maintained at a site chosen by the
facility. If the Secretary finds the site unsuitable
for the purposes and persons for which it was
established, due to problems with the location,
hours of availability, access, or other relevant
considerations, then the Secretary shall specify a
more appropriate site.

53.e. The Secretary shall specify
requirements for informing the public about the
information repository. At a minimum, the
Secretary shall require the facility to provide a
written notice about the information repository to

all individuals on the facility mailing list.

5.3.f. The facility owner/operator shall be
responsible for maintaining and updating the
repository with appropriate information
throughout a time period specified by the
Secretary. The Secretary may close the repository
at his or her discretion, based on the factors in
seetion subdivision 5.3.b-ofthtssection.

5.4. Application for a Permit.

5.4.a. Any person who requires a permit
umderthistute shall complete, sign, and submit to
the Secretary an appropriate application-for-each
perntitrequiredunder-thistute. Applications are
not required for hazardous waste permits by rule
pursuant to 40 CFR §270.60. The Secretary shall
not begin the processing of a permit until the
applicant has fully complied with the application
requirements for that permit. Permit applications
must comply with the signature and certification
requirements of 40 CFR §270.11.

5.4.b. The Secretary shall review every
application for completeness. Each application
submitted by a new hazardous waste management
facility, should be reviewed for completeness by
the Secretary within 30 days of its receipt. Each
application submitted by an existing hazardous
waste management facility (both Part A and Part
B of the application), should be reviewed for
completeness within 60 days of receipt. Upon
completing the review, the Secretary shall notify
the applicant in writing whether the application is
complete. If the application is incomplete, the
Secretary shall list the information necessary to
make the application compl