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BUREAU OF ENVIRONMENT

CECIL H. UNDERWOOD 10 McJunkin Road MICHAEL P. MIANO
GOVERNOR Nitro, WV 25143-2506 COMMISSIONER
July 24, 1998

Ms. Judy Cooper

Director

Administrative Law Division
Capitol Complex
Charleston, WV 25305

RE: 45CSR25- “To Prevent and Control Air Pollution From
Hazardous Waste Treatment, Storage or Disposal Facilities”

Dear Ms. Cooper:

This is to advise that | am giving approval to file the above-referenced rule with
your Office and Legislative Rule-Making as an agency-approved rule.

Your cooperation in this regard is very much appreciated. If you have any
questions or require additional information, please feel free to contact Carrie
Chambers in my Office at 759-0515.

Sincerely yours,

Michael P. Mi
Commissioner

MPM:cc
Attachment

cc: Carrie Chambers
Karen Watson, QAQ



Questionnaire

DATE: August 3. 1998
TO: LEGISLATIVE RULE-MAKING REVIEW COMMITTEE
FROM: (AGENCY NAME, ADDRESS & PHONE NUMBER)_DIivision of Environmental Protection
Office of Air Quality
1558 Washington Street. East
Charleston,. WV 25311-2599
Phone: 304-558-4022
LEGISLATIVE RULE TITLE: 45CSR25 "To Prevent ntrol Air Pollution

Waste Treatment. Storage, or Disposal Facilities"

1. Authorizing statute (s) citation: W.Va. Code §§22-5-1 et seq. & §§22-18-1 et seq.
2. a. Date filed in State Register with Notice of Hearing or Public Comment
Period:

June 16. 1998

b. What other notice, including advertising, did you give of the hearing?

Class I legal advertisement, Charleston Daily Mail and Charleston Gazette
Sent a copy of the Public Notice to our agency mailing list.
DEP’s ‘Public Notice Bulletin’ and DEP’s ‘In Depth’ (July’s issues)

Public Notice placed on agency’s Web site;
http://wvnvm.wvnet.edu/~Imorgan/index.htm

<JEET

C. Date of Public Hearing (s) or Public Comment Period ended:

July 21, 1998




Attach list of persons who appeared at hearing, comments received, amendments, reasons
for amendments.
Attached X No comments received

Date you filed in State Register the agency approved proposed Legislative
Rule following public hearing: (Be exact)

August 3. 1998

Name, title, address and phone/fax/e-mail numbers of agency person(s) to receive all
written correspondence regarding this rule: (Please type)

John H. Johnston, Chief

1558 Washington Street, East

Charleston. WV 25311-2599

Phone:  304-558-4022

Fax: 304-558-3287

E-Mail: _internet:"“jjohnston @pail.dep.state.wv.us”

IF DIFFERENT from item ‘f’, please give Name, title, address and phone number (s) of
agency person (s) who wrote and/or has responsibility for the contents of this rule:
(Please type)

See ‘f” above

If the statute under which you promulgated the submitted rules requires certain findings
and determinations to be made as a condition precedent to their promulgation:




Give the date upon which you filed in the State Register a notice of the time and
place of a hearing for the taking of evidence and a general description of the
issues to be decided.

N/A

Date of hearing or comment period:

N/A

On what date did you file in the State Register the findings and determinations
required together with the reasons therefor?

N/A

Attach findings and determinations and reasons:

Attached N/A




BUREAU OF ENVIRONMENT
DIVISION OF ENVIRONMENTAL PROTECTION

BRIEFING DOCUMENT

Rule Title: 45CSR25 - "To Prevent and Control Air Pollution from Hazardous Waste
Treatment. Storage. or Disposal Facilities"

A. AUTHORITY: W.Va. Code §§22-5-1 et seq. and §§22-18-1 et seq.

B. SUMMARY OF RULE:

The current version of 45CSR25 establishes a program of regulation over the
treatment, storage, and disposal of hazardous wastes in order to achieve and maintain such
levels of air quality as will protect the public health and safety and the environment from the
effects of improper, inadequate, or unsound treatment, storage, or disposal of hazardous
wastes.

C. STATEMENT OF CIRCUMSTANCES WHICH REQUIRE RULE:

The proposed rule changes are required to maintain consistency with the Office of
Waste Management’s current rule (33CSR20) and with the current federal regulations.
Amendment of this rule is sought to adopt by reference the specific permit requirements for
air emission controls for tanks, surface impoundments, and containers. The consistency of
45CSR25, 33CSR20 and federal rules is important for final authorization of the WV State
RCRA Hazardous Waste Management Program.

D. FEDERAL COUNTERPART REGULATIONS - INCORPORATION BY
REFERENCE/DETERMINATION OF STRINGENCY:

A federal counterpart to this proposed rule exists. In accordance with the Director’s
recommendation, and with limited exception, the Office of Air Quality proposes that the rule
incorporate by reference the federal counterparts.

Because the proposed rule incorporates by reference the federal counterpart, no
determination of stringency is required.




Briefing Document

Page 2

E. CONSTITUTIONAL TAKINGS DETERMINATION:

In accordance with §22-1A-1 and 3(c,) the Director has determined that this rule will
not result in taking of private property within the meaning of the Constitutions of West
Virginia and the United States of America.

F. CONSULTATION WITH THE ENVIRONMENTAL PROTECTION
ADVISORY COUNCIL:

At their July 22, 1998 meeting, the Environmental Protection Advisory Council
reviewed and discussed this rule - there were no substantive changes as a result of their
discussion. (See attached minutes of that meeting.)



MINUTES
DIVISION OF ENVIRONMENTAL PROTECTION ADVISORY CGUNCIL
July 22, 1998, DIRECTOR’S CONFERENCE ROOM, NITRO HEADQUARTERS
The eleventh meeting of the DEP Advisory Council was held Wednesday, July 22, 1998,

in the Director’s Conference Room, Nitro Headquarters’ Offices. The meeting was called to
order at 1:00 p.m. by Chairman Mike Miano.

ATTENDING:
Advisory Council Members:

Michael P, Miano, Chairman
Jacqueline Hallinan

Larry Harris

William Raney

Rick Roberts

William Samples

Environmental Protection:

John Ailes Jennifer Pauer
John Benedict Pete Pitsenbarger
Dick Cooke Ken Politan
Mike Dorsey Cap Smith

Andy Gallagher Barb Taylor
Randy Huffman Karen Watson
Pat Park Mike Zeto

1) Introduction of A. V. Gallagher, DEP’s Chief Communications Officer.

Chairman Miano introduced DEP’s new Chief Communications Officer, A. V. Gallagher.
Council Members welcomed Mr. Gallagher and wished him well in his new job.

2) Review and Approval of Minutes of April 30, 1998.

The minutes of the April 30 meeting were approved with the correction of two typas. Mr.
Roberts brought to everyone’s attention the discussion in the April 30 minutes of AML funding
issues in the last meeting, and the Council’s desire to send letters to West Virginia’s
Congressional delegation to identify West Virginia’s share of the AML funds that need to be



released by the US Congress. Separate letters would go to West Virginia’s legislative leadership
informing them of the problems created by not having the AML funds available, with a copy of
the letters sent to the Congressional delegation attached to them.

Randy Huffman asked if the Council members would like to sign each letter individually.
They each expressed their desire to do so. Pat Park, AML, distributed a copy of the draft letters
to Council for their review. After several minutes of discussion, it was decided the draft letters
would be edited and made available to the Council members for their signature before the end of
the meeting.

Mr. Miano said that Pete Pitsenbarger would like a few minutes of the Council’s time
before they continued with the agenda.

Mr. Pitsenbarger informed the Council of his retirement plans for the end of August. He
said he would like to express his heartfeit thanks to the Council for their letter of appreciation
they had sent him thanking him for his many years of service to the State of West Virginia. Mr.
Pitsenbarger said his years in state government had been a wonderful opportunity, and he will
miss both the work and the people.

3) Review of Proposed DEP Rules in Accordance with WV Code §22-1-3(c).

Mr. Miano asked if there were any other issues to be discussed before continuing with the
Agenda and the review of DEP proposed rules for the 1999 session.

Mr. Roberts said he would like to express his concern with the approach DEP has taken in
involving the Council members in the rulemaking process -- not only this year, but in the past. He
said the rules are not sent to the Council members until the last minute and they are not given
adequate time to review and comment on them.

It was pointed out that the law [22-1-1(c)] specifically requires the Council to be
consulted prior to the proposal of any new rule.

Mr. Raney said he would like to go on record wholeheartedly in agreement with the
concerns of Mr. Roberts. He said he has great concerns with giving advice or recommendations
to the Director on development of rules (or amendments to rules) the Council members were not
involved in before they were filed with the Secretary of State’s Office for Public Hearing and
Comments. He said he believes there definitely needs to be improvement in this process in the
future.

A discussion was then held on possible ways to bring the Council into the rulemaking
process in an earlier stage of rule development. Several DEP staff members expressed their
frustrations with the rulemaking process, and gave one example as the short period of time -
between the signature of bills by the Governor and the early filing date of the rules with the



Legislative Rulemaking Review Committee. Another example that was given was turnardéund
time with federal agencies, i.e., EPA and OSM, which are also involved in the process.

After several minutes of discussion, Mr. Huffinan stated, with the Chairman’s approval,
that he would put together a committee to discuss the Council’s concerns and get back to the
Council with their recommendations by the first of September. '

Mr. Miano also expressed his desire to improve the involvement of the Council in the
rulemaking process, and assured the Council that everything possible would be done in the future
to comply with the Council’s recommendations.

[It should be noted that at this time Ms. Hallinan left the Advisory Council Meeting
because of a previously-scheduled commitment].

Continuing with the agenda, Mr. Miano said that staff would be available from each
program office to give a brief description of the proposed new rules or rule amendments and to
answer any questions the Council members might have. If a question should come up that
couldn’t be answered during the meeting, we would make note of it and get back with an answer
to the Council as soon as possible. The first rule on the agenda is 60CSR4, filed under the
Director’s Office.

60CSR4 -"AWARDING OF WEST VIRGINIA STREAM PARTNERS PROGRAM GRANTS
RULE”

Jennifer Pauer, AML, said 60CSR4 is a new rule that is being proposed by the West
Virginia Stream Partners Program to provide requirements and guidance concerning the awarding
of grants to broad-based community organizations for watershed improvement projects. Ms.
Pauer stated that the program is a joint effort of DEP, Forestry, Natural Resources, and the West
Virginia Soil Conservation Agency.

A brief discussion was held concerning the source of the funding, availability of the funds,
guidelines for criteria, and possible additional funding. Mr. Samples asked if there could also be
additional funding sources, for example contributions from supplemental environmental projects
used to offset proposed penalties. Ms. Pauer stated that as the rule now stands, it’s only purpose
is to distribute the funds, but she would check into the law and let the Council know if language
could be added to also implement provisions for additional funding from penalty collections or
other sources. Mr. Raney moved to recommend to the Chairman (in his capacity as Director of
DEP) the filing of 60CSR#4 with the condition that Mr. Samples’ recommendation be considered.

The motion was seconded and passed unanimously.

The following Air Quality rules were discussed by Karen Watson, OQAQ, with assistance
from John Benedict, also from the OAQ office:

43CSR33 - “ACID RAIN PROVISIONS AND PERMITS™

(']



. 43CSR25 - “TO PREVENT AND CONTROL AIR POLLUTION FROM HAZARDOUS WASTE
TREATMENT, STORAGE OR DISPOSAL FACILITIES” C

45CSR34 - “EMISSION STANDARDS FOR HAZARDOUS AIR POLLUTANTS PURSUANT TO 40
CFR PART 63"

45CSR16 - “STANDARDS OF PERFORMANCE FOR NEW STATIONARY SOURCES
PURSUANT TO 40 CFR PART 60"

45CSR24 - “TO PREVENT AND CONTROL EMISSIONS FROM HOSPITAL/MEDICAL/
INFECTIOUS WASTE INCINERATORS”

45CSR36 - “CONFORMITY TO STATE OR FEDERAL IMPLEMENTATION PLANS OF
TRANSPORTATION PLANS, PROGRAMS, AND PROJECTS DEVELOPED, FUNDED OR APPROVED
UNDER TITLE 23 U.S.C. TO THE FEDERAL TRANSIT LAWS, TO APPLICABLE AIR QUALITY
IMPLEMENTATION PLANS (TRANSPORTATION CONFORMITY)”

45CSRS - “AMBIENT AIR QUALITY STANDARDS FOR SULFUR OXIDES AND PARTICULATE
MATTER”

45CSRY - “ RULES PERTAINING TO AMBIENT AIR QUALITY STANDARDS FOR CARBON
MONOXIDE AND OZONE”

Ms. Watson gave the Council a brief explanation of the proposed OAQ rules. She
explained that seven rules (45CSR33, 25, 34, 16, 36, 8, and 9) were being amended to conform to
federal regulations, and 45CSR24 is a proposed new rule to adopt federal New Source
Performance Standards for new and existing hospital/medical/infectious waste incinerators. This
rule also incorporates by reference the federal standards, with limited exception.

Mr. Raney said he had always questioned the validity of the Appendix B Fiscal Note that
is attached to each rule that is filed; in particular the section that relates to the effect of the
proposed rule which usually contains all zeros.

John Benedict explained that is a question that has come up several times in the past, and
the agency has always taken the position that the numbers are reflective of the cost to the state of
implementing the new rule or the proposed amendments to an existing rule.

After a brief question and answer session of the OAQ rules, Mr. Raney moved that
recommendation be made to the Director that all eight (8) rules be filed, as proposed, with the
exception that 45CSR34, subdivision 4.1.b, be revised to clarify that 45CSR30 includes certain
requirements relating to Section 112(r) of the Clean Air Act. The motion was seconded and
passed unanimously by the Council.

38CSR2 - “SURFACE MINING AND RECLAMATION RULE”

John Ailes, Chief of OMR, said the amendments to this year’s submission of the Surface
Mining and Reclamation rule were few in number. Two new definitions were added,



“mountaintop mining operation” and “area mining operation,” and only minor cleanup to correct
typographical errors and update and clarify other sections within the rulé. Mr. Raney moved
recommendation be made to the Chairman that the rule be filed as proposed. The motion was
seconded and passed unanimously by the Council.

Mike Dorsey and Dick Cooke from the Office of Waste Management described the
following Waste Management rules:

33CSR20 - “HAZARDOUS WASTE MANAGEMENT RULE”
33CSRI1 - “SOLID WASTE MANAGEMENT RULE”

33CSR2 - “SEWAGE SLUDGE MANAGEMENT RULE”

Mike Dorsey explained the amendments to 33CSR20 - Hazardous Waste Management
Rule. Along with other federally-required amendments to this rule, Section 11 contains a major
rewrite to conform with the federal requirements of 40 CFR Part 124.

Mr. Samples asked why it takes up to 120 days to receive approval from the state to
exclude a waste at a particular generating facility when EPA has already approved the petition -
could the time be changed from 120 days to 60 days?

Cap Smith, Chief, OWM, said the time of 60 to 120 days is just a general number. He
stated that he didn’t see a problem with changing the time from 120 days to 60 days. He said it
rarely takes anywhere close to that time to approve or deny the petition - it is usually taken care
of in a matter of days.

There was some discussion as to whether this amendment should be proposed in this
legislative session. The Council decided to wait until the rule is modified and filed in the 2000
Legislative Session to propose the amendment.

Dick Cooke, OWM, briefed the Council on 33CSR1. He said the revision is necessary to
ensure consistency between the WV Code and 33CSR1. The emergency rule will establish
criteria in determining a commercial solid waste facility’s monthly tonnage limits, as required by
Chapter 22, Article 15, as amended by Senate Bill No. 178.

Mike Zeto, Environmental Enforcement Office, then discussed 33CSR2 and explained the
proposed emergency rule is necessary to update the Sewage Sludge Management rule to comply
with mandates of Senate Bill 178. The revisions and inclusions are necessary to ensure
consistency between the WV Code and 33CSR2. The emergency rule will also impose new
requirements relating to the management of sewage sludge as required by Chapter 22, Article 15,
as amended by Senate Bill 178, specifically as it relates to the control of off-site odors, and the
protection of waters of the state.



After discussion was completed on the Waste Management rules, Mr. Raney moved to
recommend that the Chairman file the Waste rules as proposed. The motion was seconded and
passed unanimously.

The following Office of Water Resources rules were reviewed by Barb Taylor and Ken
Politan. :

47CSR31 - “ STATE WATER POLLUTION CONTROL REVOLVING FUND”

47CSR33 - “STATE CONSTRUCTION GRANTS PROGRAM RULE”
47CSR3 - “POLLUTION PREVENTION AND COMPLIANCE ASSISTANCE”

47CSR4 - “STATE CERTIFICATION OF ACTIVITIES REQUIRING NATIONWIDE PERMITS
NO. 21 AND NO. 26"

Barb Taylor, Chief, OWR, explained the amendments contained in 47CSR3 1, 33, and 3.
She said 47CSR31 is being amended to comply with the latest revisions of the Clean Water Act
and current design practices; 47CSR33 is a proposed new rule which allows DEP to make grants
to communities to provide adequate wastewater collection and/or treatment services; and
47CSR3 is a new proposed rule to implement the provisions of HB 4693 passed during the 1998
Session to promote pollution prevention by encouraging reduction or elimination of pollutants at
the source through process modification, material substitution, in-process recycling, reduction of
raw material use or other source reduction opportunities.

Mr. Roberts asked if the proposed amendments to prohibit the use of closed-vessel
ultraviolet disinfection and inverted siphons in “Appendix B” under “Design Standards for
Collection Systems and Treatment Works” is one recommended by EPA or by the state.

Ms. Taylor replied that she would need to check with Bob Coontz in Water Resources’
Construction Assistance Office who drafted the proposed rule amendments, and have Mr. Coontz
get back with Mr. Roberts with an answer as soon as possible. '

The last rule to be addressed by the Council, 47CSR4, was reviewed by Ken Politan from
the Office of Mining and Reclamation. Ken stated that this is a new proposed rule that will
establish a water certification program for surface mining operations and will implement the
provisions of SB 145 passed during the 1998 Session.

Mr. Raney asked if implementation of this rule was specifically mandated in SB 145.

Mr. Politan said no, but the agency felt the proposed rule is needed to give some guidance
in the implementation of the Senate bill.

Mr. Raney voiced his concern over the rule. He said he did not believe it was a workable



rule, and he had received several comments from others indicating the same concerns. He said
that one of his biggest objections to the proposed rule was lack of input from outside DEP when
the rule was written. Mr. Raney stated that SB 145 indicates the Director shall confer with
representatives of the surface coal mining industry and representatives of environmental
organizations who have an interest in water quality, before such a manual is developed and DEP
staff did not do this.

After several minutes of discussion concerning 47CSR4, Mr. Raney made a motion to
recommend that the Chairman file 47CSR3, 31, and 33 as proposed, with the condition that Mr.
Roberts’ questions are addressed in 47CSR31; that the comment period be extended after the
end of the public hearing for 47CSR4, and any actions to implement the proposed rule be delayed
until such time as a more workable rule can be drafted with the opportunity for input from
interested parties. The motion was seconded and passed with a 3 to 1 vote.

Due to the length of time taken to review the proposed rules, there was no open
discussion by the Council members. The meeting was adjourned at 5:15 p.m.



APPENDIX B

FISCAL NOTE FOR PROPOSED RULES

Rule Title: 45CSR25 - "To Prevent and Control Air Pollution from Hazardous Waste

Treatment, Storage, or Disposal Facilities"

Type of Rule: X Legislative Interpretive Procedural
Agency: Office of Air Quality
Address: 1558 Washington Street, East
Charleston, WV _25311-2599
1. Effect of Proposed Rulé Annual ‘Fiscal Year
o | v ‘There-
. Increase Decrease Current Next after
Estimated Total Cost $ -0 $ 0 -0- $ 0 -0-
Personal Services -0- -0- -0- -0- -0-
Current Expense -0- -0- -0- -0- -0-
Repairs and Alterations -0- -0- -0- -0- -0-
Equipment -0- -0- -0- -0- -0-
Other -0- -0- -0- -0- -0-
2. Explanation of above estimates: The above estimates reflect that there are no anticipated
changes in costs to administer this rule.
3. Objectives of these rules: Amendment of this rule is sought to adopt by reference the

following federal rules: (a) the specific permit requirements for air emission controls for
tanks, surface impoundments, and containers, and (b) RCRA comparable fuels exclusion,
permit modifications for hazardous waste combustion units trying to comply with the
MACT, Notification of Intent to Comply for MACT, and waste minimization and pollution
prevention criteria for compliance extension. The proposed rule changes are required to
maintain consistency with the Office of Waste Management’s current rule (33CSR20) and
with the current federal regulations. The consistency of 45CSR25, 33CSR20 and federal
regulations is important for final authorization of the WV State RCRA Hazardous Waste

Management Program.




Appendix B
Fiscal Note For Proposed Rules

Page Two
4. Explanation of Overall Economic Impact of Proposed Rule.
A. Economic Impact on State Government.
See Section 2.
B. Economic Impact on Political Subdivisions; Specific
Industries; Specific Groups of Citizens.
No impact above that resulting from the currently applicable
federal control and reporting requirements. However,
approximately 25 facilities that are subject to the proposed rule
and requirements will also be affected by the Class 1 modification
fee as specified under section 9 of the proposed rule.
C. Economic Impact on Citizens/Public at Large.

No impact above that resulting from the currently applicable
federal requirements.
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CECIL H. UNDERWOOD 10 McJunkin Road

BUREAU OF ENVIRONMENT

Michael P. Miano
COMMISSIONER

GOVERNOR Nitro, WV 25143-2506

June 15, 1998

Ms. Judy Cooper

Director, Administrative Law Division
Office of the Secretary of State
Capitol Complex

Charleston, West Virginia 25305

RE: 45CSR25 - “To Prevent and Control Air Pollution from

Hazardous Waste, Tretment, Storage or
Disposal Facilities”

Dear Ms. Cooper:

This is to advise that I am giving approval to file the

above-referenced rule with your office as notice of public
hearing/comment period.

four cooperation in this regard is very much appreciated.
If you have any questions or require additional information,
please contact Carrie Chambers in my office at 759-0515.

Sincerely yours,

Michael P. Miano
Commissioner

MPM: ce

cc: Carrie Chambers
Karen Watson, OAQ
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TITLE 45 SRR
LEGISLATIVE RULE Jyao
DIVISION OF ENVIRONMENTAL PROTECTION TTR
OFFICE OF AIR QUALITY
SERIES 25

TO PREVENT AND CONTROL AIR POLLUTION FROM HAZARDOUS WASTE
TREATMENT, STORAGE, OR DISPOSAL FACILITIES

8§45-25-1. General.
1.1. Scope.

1.1.a. The intent and purpose of this rule is to establish a program of regulation over air
emissions from the treatment, storage and disposal of hazardous wastes in order to achieve and
maintain such levels of air quality as will protect the public health and safety and the environment
from the effects of improper, inadequate, or unsound treatment, storage, or disposal of hazardous
wastes. Further, all persons engaged in the treatment, storage, or disposal of hazardous waste shall
give careful consideration to the effects of the resultant emissions on the air quality or the areas
affected by such any hazardous waste or constituent thereof in such quantities as to cause ambient
air concentrations which may be injurious to human health or welfare which would interfere with
the enjoyment of life or property.

1.1.b. The requirements of this rule apply to all owners and operators of hazardous waste
treatment, storage, and disposal facilities as provided in the federal rules that are incorporated by
reference herein.

1.1.c. Neither compliance with the provisions of this rule nor the absence of specific
language to cover particular situations constitutes approval or implies consent or condonement of
any emission which is released in any locality in such manner or amount as to cause or contribute
to statutory air pollution. Neither does it exempt nor excuse anyone from complying with other
applicable laws, ordinances, regulations, or orders of governmental entities having jurisdiction over
hazardous waste treatment, storage or disposal facilities.

1.1.d. This rule is promulgated pursuant to W.Va. Code §§22-18-1 et seq., and §§22-5-1
et seq. Recognizing that each Chapter has its own enforcement sections, it is the intent of the
Director that enforcement shall be implemented in accordance with W. Va. Code §§22-18-1 et seq.,
where practicable.

1.1.e. Permit applications filed pursuant to this rule shall be processed in accordance with
the permitting procedures as set forth in W. Va. Code §§22-18-1 et seq., 33CSR20. and this rule.




1.2. Authority. -- W.Va. Code §§22-5-1 et seq. and §§22-18-1 et seq.

1.3. Filing Date. — May 1998
1.4. Effective Date. -- May 11598

1.5. Incorporation By Reference.

1.5.a. This rule incorporates by reference the provisions contained in the Code of Federal
Regulations as listed in Table 25-A. Unless otherwise indicated, where reference to a federal
regulation or standard appears in this rule, such regulation or standard will for purposes of this rule,
be construed as that version which was in effect as of July 1,1997.

1.5.b. This rule also incorporates by reference the provisions contained in 47 33 CSR 20,
effective July 1. 19978, except for the provisions of 33 CSR 20 which incorporate by reference the

Code of Federal Regulations.

1.5.c. Inaddition to Table 25-A. this rule also ingorporates by reference the provisions of
40 CFR Part 264. 265 and 270, subparts AA. BB as amended on December 8. 1997 at Federal

Register 64636.

§45-25-2. Definitions.

2.1. "Air Pollutants" means solids, liquids, or gases which, if discharged into the air, may
result in statutory air pollution.

2.2, "Air Pollution", 'statutory air pollution' has the meaning ascribed to it in W. Va. Code
§22-5-2.
2.3. "Air Pollution Control Equipment” means any equipment used for collecting or

converting hazardous waste emissions for the purpose of preventing or reducing emissions of these
materials into the open air from hazardous waste treatment, storage, or disposal facilities.

24. "BACT", 'Best Available Control Technology' means an emissions limitation based on
the maximum degree of reduction for each pollutant which would be emitted from any hazardous
waste treatment, storage or disposal facility which the Director, on a case-by-case basis, taking into
account energy, environmental and economic impacts and other costs, determines is achievable for
such facility through application of production processes or available methods, systems, or
techniques. If the Director determines that technological or economic limitations on the application
of measurement methodology to a particular emissions unit would make the imposition of an
emissions standard infeasible, a design, equipment, work practice, operational standard or
combination thereof, may be prescribed instead to satisfy the requirement for the application of best
available control technology. Such standard shall, to the degree possible, set forth the emissions



reduction achievable by implementation of such design, equipment, work practice or operation, and
shall provide for compliance by means which achieve equivalent results.

2.5. "CAA" means the federal Clean Air Act, as amended; 42 U.S.C. §7401 et seq.

2.6. "CFR" means the Code of Federal Regulations published by the Office of the Federal
Register, National Archives and Records Service, General Services Administration.

2.7. "CWA" means the Clean Water Act (formerly referred to as the Federal Water Pollution
Control Act), Public Law 92-500, as amended by Public Law 95-217 and Public Law 95-576; 33
U.S. C. §1251 et seq.

2.8. "Director" means the Director of the West Virginia Division of Environmental
Protection or such other person to whom the Director has delegated authority or duties pursuant to
W. Va. Code §22-1-6 or §22-1-8.

2.9. "Division of Environmental Protection" or "DEP" means that Division of the West
Virginia Division of Environmental Protection which is created by the provisions of W. Va. Code
§§22-1-1 et seq.

2.10. "EPA" means the United States Environmental Protection Agency.

2.11. "Facility mailing list" means the mailing list for a facility maintained by EPA in
accordance with 40 CFR 124.10(c)(1)(1x).

2.12. "Infectious Medical Waste" shall have the meaning ascribed to it in 64 CSR 56
"Infectious Medical Waste", (June 11, 1993), promulgated by the Division of Health.

2.13. "Particulate Matter" means any material, except uncombined water, that exists in a
finely divided form as a liquid or solid.

2.14. "Pathological Waste Incinerator" means an incinerator used to thermally treat infectious
medical waste.

2.15. "RCRA" means the federal Solid Waste Disposal Act as amended by the Resource
Conservation and Recovery Act, as amended; 42 U.S.C. §6901 et seq.

2.16. “RCRA Permit” means “West Virginia hazardous waste permit”. The following
additional requirements shall apply to obtain a hazardous waste management permit in West
Virginia. All references in 40 CFR Part 270 to 40 CFR Part 124 shall be deemed to be references
to the applicable provisions of subsections 5.1. through 5.14. of this rule. To the extent of any
inconsistency with 40 CFR Part 270, the specific provisions contained herein shall control.




2.16 7. "Steady State” means that all conditions at all points in the thermal treatment process
are in stable, normal operating conditions.

Other words or phrases not herein defined and used in this rule shall have the meaning as
ascribed in W. Va. Code §§22-5-1 et seq., or W. Va. Code §§22-18-1 et seq., or 33 CSR 20
"Hazardous Waste Management Regulations" governing the State Hazardous Waste Management
Act.

§45-25-3. Adoption By Reference.

3.1. Definitions, lists, tables, appendices, conditions, or requirements from 33 CSR 20
"Hazardous Waste Management Rule", effective July 1. 19978 are hereby adopted by reference,
except for the provisions of 33 CSR 20 which incorporate by reference the Code of Federal

Regulations..

3.1.a. In case of a conflict between the Office of Air Quality and the Office of Waste
Management as to whether a material is a waste and if so, whether the material is a hazardous waste,
the Director has final administrative authority to resolve the conflict.

3.2. Unless otherwise indicated. the provisions contained in the Code of Federal

Regulations, feffective om July 1, 1997, exceptasotherwiscprovided-by sectrom H-5of thisrutey, as
listed in Table 25-A, are hereby adopted by reference, with the following modifications:

3.2.a. Whenever the term "United States" is used it shall also mean the State of West
Virginia.

3.2.b. Whenever the terms "Administrator” or "Regional Administrator”, "The Assistant
Administrator for Solid Waste and Emergency Response" or "Director” is used, the term means the
Director of the West Virginia Division of Environmental Protection.

3.2.c. Whenever the term "Environmental Protection Agency" is used mr46-CFR-266; the
term also means the West Virginia Division of Environmental Protection.

3.2.d. The distance provisions of 40 CFR 265.382 apply only to the open burning or open
detonation of military explosives in a manner that presents an uncontrolled fragment release hazard.
The applicable distance provisions of the American Table of Distances for Commercial Explosives,
effective June 19, 1991, and of the Department of Defense Contractors Safety Manual for
Ammunition and Explosives (DOD 4145.26-M), as amended April 11, 1988, apply otherwise.

§45-25-4.  Facility Requirements.

4.1. Owners and operators of hazardous waste treatment, storage, and disposal facilities
regulated by the provisions of this rule shall maintain a listing of all permits or construction



approvals received or applied for under any of the following programs and their counterpart
programs administered by the State, where appropriate:

4.1.a. Hazardous Waste Management Program under RCRA and 33 CSR 20;

4.1.b. Prevention of Significant Deterioration (PSD) Program under 45 CSR 14 or the
Federal Clean Air Act;

4.1.c. Nonattainment program under West Virginia DEP, Office of Air Quality or the
Federal Clean Air Act and 45 CSR 19;

4.1.d. National Emission Standards for Hazardous Pollutants NESHAP) preconstruction
approval under 45 CSR 15 or the Federal Clean Air Act;

4.1.e. Standards of Performance for New Stationary Sources under 45 CSR 16 or the
Federal Clean Air Act; and

4.1.£. Other relevant air pollution control permits including local permits.

4.2, Owners and operators of hazardous waste treatment, storage and disposal facilities
covered under this rule shall comply with the personnel training requirements as specified by 40 CFR
264.16. An outline of the training program and a description of how the training program is
designed to meet actual job tasks must be submitted to the Director with Part B of the permit
application.

4.3. Owners and operators of hazardous waste tanks, containers, surface impoundments,
landfills, waste piles, land treatment, miscellaneous units, thermal treatment units, incinerators, and
boiler and industrial furnace facilities must design, construct, maintain, and operate such facilities
to minimize the possibility of a fire, explosion, or any unplanned, sudden, or non-sudden release of
hazardous waste constituents to the air which could threaten human health or the environment.

4.4. Owners and operators of hazardous waste management facilities that treat, store, or
dispose of ignitable or reactive wastes, or mix incompatible waste or incompatible wastes and other
materials, must prevent reactions which:

4.4.a. Produce uncontrolled toxic mists, fumes, dust or gases in sufficient quantities to
threaten human health or the environment, and

4.4.b. Produce uncontrolled flammable fumes or gases in sufficient quantities to pose a risk
of fire or explosion.

4.5. The owners and operators of the hazardous waste treatment, storage and disposal
facilities shall manage all hazardous waste placed in a container in accordance with the applicable



air emission stamdard requirements of 46-CFR-264-and-265-mctuding but motimitedto subpart €€
as listed in Table 25-A.

4.6. The owners and operators of the hazardous waste treatment, storage and disposal
facilities shall manage all hazardous waste placed in a tank in accordance with the applicable air

emission standard requirements of 46-€CFR264-and-265mncludimg-but-not himttedto-subparts A%,
BB-and-€€ as listed in Table 25-A.

4.7. The owners and operators of the hazardous waste treatment, storage and disposal
facilities shall manage all hazardous waste placed in a surface impoundment in accordance with the
applicable air emission stamdard requirements of 46-€EFR264-and-265-including-but-nottimited-to
sttbpart €€ as listed in Table 25-A.

4.8. The owners and operators of the hazardous waste treatment, storage and disposal
facilities shall manage all hazardous waste placed in a miscellaneous unit in accordance with the
applicable air pollution standard requirements of 40 CFR 264 including but not limited to subparts
AA, BB, and CC.

4.9. A hazardous waste pile must be fully enclosed or otherwise designed to prevent
dispersal of the waste by wind.

4.10. Hazardous waste landfills must be covered or otherwise managed to prevent wind
dispersal of the waste.

4.11. All landfills, surface impoundments, and land treatment facilities shall be located,
designed, constructed, operated, maintained, and closed in a manner that will assure protection of
human health and the environment. Protection of human health and the environment shall include
prevention of adverse effects on air quality considering:

4.11.a. The volume and physical and chemical characteristics of the waste in the facility,
including its potential for volatilization and wind dispersal;

4.11.b. The existing quality of the air, including other sources of contamination and their
cumulative impact on the air;

4.11.c. The potential for health risks caused by human exposure to waste constituents;

4.11.d. The potential damage to wildlife, crops, vegetation, and physical structures caused
by exposure to waste constituents;

4.11.e. The potential for interference with the enjoyment of life or property; and

4.11.f. The persistence and permanence of such potential adverse effects.



4.12. Owners and operators of hazardous waste treatment, storage, or disposal facilities shall
utilize best available control technology ("BACT") to limit the discharge of hazardous waste
constituents to the atmosphere during:

4.12.a. Process turn-arounds;

4,12.b. Cleaning of process equipment;

4.12.c. Planned process shutdowns; and

4.12.d. Tank truck, railroad tank car, and barge cleaning.

4.13. The Director may, on a case-by-case basis, establish performance standards for
hazardous waste incinerators for control of emissions of metals, hydrogen halides, and elemental
halogen, based on a finding that such standards are necessary to limit the emission rates of these
constituents to levels which do not pose an unacceptable risk to human health and environment. The

Director may require the following data from the permit applicant:

4.13.a. Emissions of POHCs, hazardous combustion by-products, metals and hydrogen
halides, including:

4,13.a.1. Mass emission rates from the stack, and

4.13.a.2.  Concentration in the gas stream exiting the stack; and
4.13.b. Air dispersion estimates for those substances, including:

4.13.b.1.  Meteorological data, and

4.13.b.2.  Description of the air dispersion models, and

4.13.b.3.  Assumptions underlying the air dispersion models used; and
4.13.c. Expected human and environmental exposure, including;:

4.13.c.1. Topographic considerations,

4.13.c.2. Population distributions,

4.13.¢.3. Population activities, and

4.13.c.4. Modes, intensity, and duration of exposure; and




4.13.d. Consequences of exposure, including:
4.13.d.1.  Dose-response curves for carcinogens,

4.13.d.2. Health effects based on human or animal studies for other toxic
constituents,

4.13.d.3.  Potential for accumulation of toxic constituents in the human body, and
4.13.d4.  Statements of expected risk to individuals or populations.

4.14.  Emergency Permit. Notwithstanding any other provision in 40 CFR 270.61, in the
event the Director finds an imminent and substantial danger to human health or the environment, the
Director may issue a temporary permit to a facility to allow treatment, storage, or disposal of
hazardous waste at a non-permitted facility, or hazardous waste not covered by the permit for a

facility with an effective permit. This emergency permit:

4.14.a. May be oral or written. If oral, it shall be followed within five (5) days by written
emergency permit;

4.14.b. Shall not exceed ninety (90) days in duration;

4.14.c. Shall clearly specify the hazardous wastes to be received, and the manner and
location of the treatment, storage, or disposal;

4.14.d. May be terminated by the Director at any time without prior notice if it is determined
that termination is appropriate to protect human health or the environment; and

4.14.e. Shall be accompanied by public notice as described under section 7 of this rule and
shall include the following:

4.14.e.1. Name and address of the office granting the emergency authorization,
4.14.e.2. Name and location of the permitted hazardous waste management facility,
4.14.e.3. A brief description of the wastes involved,

4.14.e.4. A brief description of the action authorized and reasons for authorizing it,
4.14.e.5. Duration of the emergency permit; and

4.14.f. Shall incorporate, to the extent possible and not inconsistent with the emergency
situation, all applicable requirements of this rule.



4.15.  Pathological Waste Incinerators. The owner and operator of a pathological waste
incinerator is not subject to the requirements of this regulation. However, mixtures of infectious
medical waste and hazardous waste listed in 40 CFR 261 Subpart D are subject to the requirements
of this rule and the owner and operator of such a facility shall design, construct and operate the

facility in accordance with all other applicable regulations promulgated by the Director, including,
but not limited to, 45 CSR 6 and 45 CSR 13.

$§45-25-5. Permit Prgcess_

5.1. Pre-application Public Meeting and Notice

5..a. Applicability. The requirements of this section 5.1, shall apply to West Virginia

hazardous waste management Part B permit applications seeking initial permits for hazardous waste
management units. The requirements of this section shall also apply to West Virginia hazardous
waste management Part B permit applications seeking renewal of permits for such units, where the
renewal application is proposing a significant change in facility operations. For the purposes of this
section. a “significant change" is any change that would qualify as a Class 3 permit modification (See

40 CFR 270.42 for a description of permit modifications). The requirements of this section do not
apply to permit modifications under 40 CFR 270.42 or to applications that are submitted for the sole
purpose of conducting post-closure activities or post-closure activities and corrective action at a

facility.

5.1.b. Prior to the submission of a West Virginia hazardous waste management Part B
permit application for a facility, the applicant must hold at least one meeting with the public in order
to_solicit guestions from the community and inform the community of proposed hazardous waste
management activities. The applicant shall post a sign-in sheet or otherwise provide a voluntary
opportunity for attendees to provide their names and addresses.

5.1.c. The applicant shall submit a summary of the meeting. along with the list of attendees
and their addresses developed under subsection 5.1.b. of this section, and copies of any written

comments or materials submitted at the meeting. to the permitting agency as a part of the Part B

application. in accordance with 40 CFR 270.14(b).

5.1.d. The applicant must provide public notice of the pre-application meeting at least thirty
(30) days prior to the meeting. The applicant must maintain. and provide to the permitting agency
upon request. documentation of the notice.

5.1.d.1. The applicant shall provide public notice in all of the following forms:

5 1.d.1 A A newsnaner advertisement. The applicant shall pubhsh a notlce,
f thi ti

in_the county or equivalent jurisdiction that hosts the proposed location of the facility. In addition,
the Director shall instruct the applicant to publish the notice in newspapers of general circulation in




adjacent counties or equivalent jurisdictions. where the Director determines that such publication
is necessary to inform the affected public. The notice must be published as a display advertisement.

5.1.d.1.B. A visible and accessible sign.  The applicant shall post a notice on

a clearly marked sign at or near the facility, fulfilling the requirements in subsection 5.1.d.2. of this
section. If the applicant places the sign_on the facility property. then the sign must be large enough

to be readable from the nearest point where the public would pass by the site.

5 1.d.1. C A broadcast medza announcement The applicant shall broadcast

one local radio station or television station. The app_hcant may employ another medlum with prior
approval of the Director,

5.1.d.1.D. A notice to the permitting agency. The applicant shall send a copy.

of the newspaper notice to the permitting agency and the Director shall forward copies to the

appropriate units of State and local government having jurisdiction over the area where the facility
is. or is propgsed to be. located: and to each state agency having any authority under State law with

respect to the construction or operation of the facility.

5.1.d.2. The notices required under subsection 5.1.d.1. of this section must include:

d.d.2.A. The date, time. and location of the meeting:

5.1.d.2.B. A brief description of the purpose of the meeting;

5.1.d.2.C. A brief description of the facility and proposed operations, including
the address or a map (e.g.. a sketched or copied street map) of the facility location:

5.1.d.2.D. A statement encouraging people to contact the facility at least seventy-
two (72) hours before the meeting if they need special access to participate in the meeting: and

5.1.d.2.E. The name, address. and telephone number of a contact person for the

5.2. Public Notice Requirements at the Application Stage

5.2.a. Applicability. The requirements of this_section 5.2. shall apply to all West
Virginia_hazardous waste management Part B permit applications seeking initial permits for

hazardous waste management units. The requirements of this section shall also apply to hazardous
waste management Part B permit applications seeking renewal of permits for such units upon the

expiration of the existing permit. The requirements of this section do not apply to permit
modifications under 40 CFR 270.42 or permit applications submitted for the sole purpose of
conducting post-closure activities or post-closure activities and corrective action at a facility.

10



5,2.b. Notification. The Director shall provide public notice as required in this section 5.2.

when a Part B permit application has been submitted. The Director shall provide public notice to:

5.2.b.1. The applicant:

5.2.b.2. All persons on a mailing list developed under 5.8.d.1.D., and

5.2.b.3. The appropriate units of state and local government having jurisdiction over
the area where the facility is proposed to be located: and to each state agency having any authority
under State law with respect to the construction or operation of the facility. that a Part B permit
application has been submitted to the Director and is available for review.

5.2.b.4. Any person otherwise entitled to receive notice under subsgction 5.2.6.b. of
this rule may waive the right to receive notice for any classes and categories of permits.

5.2.c. The notice shall be published within a reasonable period of time after the application
is received by the Director. The notice must include:

5.2.c.1. The name and telephone number of the applicant's contact person:

5.2.c.2. The name and telephone number of the permitting agency's contact office, and
a mailing address to which information, opinions, and inquiries_ may be directed throughout the

permit review process:

5.2.c.3. _An address to which people can write in order to be put on the facility mailing

—

[N
[U')
.

5.2.c.4. The location where copies of the permit application and any supporting
documents can be viewed and copied:

5.2.c.5. A brief description of the facility and proposed operations. including the

address or a map (e.¢g.. a sketched or copied street map) of the facility location on_the front page of
the notice: and

5.2.¢.6. The date that the application was submitted.

5.2.d. Concurrent with the notice required under section 5.2.b. of this section, the Director
must place the permit application and any supporting documents in a location accessible to the public
in the viginity of the facility or at the permitting agency's office.

5.3. Information Repository

5.3.a. Applicability. The requirements of this section apply to all applications seeking

11




West Virginia hazardous waste management permits for hazardous waste management units.

5.3.b. The Direc assess the need. on a case-by-case basis. f information
repository, When assessing the need for an information repository, the Director shall consider a
variety of factors, including: the level of public interest: the type of facility; the presence of an
existing repository: and the proximity to the nearest copy of the administrative record. If the Director
determines, at any time after submittal of a permit application,. that there is a need for a repository,
then the Director shall notify the facility that it must establish and maintain an information
repository.

5.3.c. The information repository shall contain all documents, reports. data. and
information deemed necessar the Director to fulfill the purposes for which the repository is
established. The Director shall have the discretion to limit the contents of the repository.

5.3.d. The information repository shall be located and maintained at a site chosen by the
facility. If the Director finds the site unsuitable for the purposes and persons for which it was

established. due to problems with the location. hours of availability, access. or other relevant
considerations. then the Director shall specify a more appropriate site.

5.3.e. The Director shall specify requirements for informing the public about the

information repository. At a minimum. the Director shall require the facility to provide a written
notice about the information repository to all individuals on the facility maili ist.

5.3f. The facility owner/operator shall be responsible for maintaining and updating the
repository with appropriate information throughout a time period specified by the Director. The

Director may close the repository at his or her discretion. based on the factors in section 5.3.b. of this
section.

54. Application for a Permit

5.4.a. Any person who requires a permit under this rule shall complete, sign. and submit
to the Director.a ication for each permit required under this rule. Applications are not required
for hazardous waste permits by rule pursuant to 40 CFR 8§ 270.60. The Director shall not begin the

processing of a permit until the applicant has fully complied with the application requirements for

that permit. Permit applications must comply with the signature and certification requirements of
40 CFR § 270.11.

5.4.b. The Director shall review for completeness every application, Each application
submitted by a new hazardous waste management facility. should be reviewed for completeness by

the Director within ays of i1ts recel ach application submitte: an existing hazardous waste

completeness withj days of receipt. Upon completing the review. the Director shall notify the
applicant in writing whether the application is complete, If the application is incomplete. the
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Director shall list the information necessary to make the application complete. When the application

is for an existing hazardous waste management facility, the Director shall specify in the notice of
deficiency a date for submitting the necessary information, The Director shall notify the applicant

that the application is complete upon receiving this information. After the application is completed.
the Director may request additional information from the applicant but only when negessary to
clarify. modify or supplement previously submitted materials. Request for such additional

information will not render an application incomplete.

S.4.c. If the applicant fails or refuses to correct deficiencies in the application, the permit

may be denied and appropriate enforcement actions may be taken under the applicable statutory

provisions of W. Va, Code §§22-18-1 et seq. and W. Va. Code §8§22-5-1 et seq.

S5.4.d. Ifthe Director decides that a site visit is necessary for any reason in conjunction with
the processing of an application. he or she shall notify the applicant and a date shall be scheduled.

S.4.e. The effective date of an application is the date on which the Director notifies the

applicant that the application is complete as provided for in 5.4.b. of this section.

5.4.1. r_each_application the Director_shall, no later than the effective date of the

application, prepare and mail to the applicant a project decision schedule. The schedule shall specify
target dates by which the Director intends to:

5.4.f1. Prepare a draft permit:
5.4.£2. Give public notice:

5.4.f.3. Complete the public comment period, including any public hearing:

5.4.£.4. Issue afinal permit.
5.5. Modification, Revocation and Reissuance, or Termination of Permits
5.5.a, ermits may be modified. revoked and reissued. or terminated either at the request

of an interested person (including the permittee) or upon the Director’s initiative. However, permits
may only be modified, revoked and reissued. or terminated for the reasons specified in 40 CFR §§
270.41 or 270.43. All requests shall be in writing and shall contain facts or reasons supporting the

request.

'—U

5.5.b. If the Director decides the request is not justified. he or she shall send the requester
a brief written response giving a reason for the decision. Denials of requests for modification,
revocation and reissuance. or termination are not subject to public notice, comment, or hearings.
Denials by the Director may be appealed to the Air Quality Board in accordance with W. Va. Code

22B-1-1 et.seq.




3.5.b.1. If the Director tentatively decides to modify or revoke and reissue a permit
under 40 CFR §§270.41 or 270.42 (c). he or she shall prepare a draft permit under section 5.6.
incorporating the proposed changes. The Director may request additional information and. in the
case of a modified permit, may require the submission of an updated application. In the case of a
revoked and reissued permit, the Director shall require the submission of a new application.

5.5.b.2. In a permit modification under this section. only those conditions to be
modified shal] be reopened when a new draft permit is prepared. All other aspects of the existing
permit shall remain in effect for the duration of the unmodified permit. When a permit is revoked
and reissued under this section. the entire permit is reopened just as if the permit had expired and
was being reissued. During any revocation and reissuance proceeding the permittee shall comply
with all conditions of the existing permit until a new final permit is reissued.

5.5.b.3. "Classes 1 and 2 Modifications" as defined in 40 CFR $270.42 (a) and (b) are
not subject to the requirements of this subsection.

S.5.c.  If the Director tentatively decides to terminate a permit under 40 CFR § 270.43. he
or she shall issue a Notice of Intent to Terminate. A Notice of Intent to Terminate ; 18 a type of draft
permit which follows the same procedures as any draft permit prepared under section 5.6.

5.5.d. The provisions of 40 CFR § 270.42(i) and 40 CFR §270. 72(b)(8) shall apply to
permit modifications for hazardous waste combustion units to meet standards under 40 CFR Part 63
subpart EEFE as amended in 63 Federal Register 33781 (June 19. 1998).

5.6. Draft Permits.

3.6.a. Once an application is complete. the Director shall tentatively decide whether to

prepare a draft permit or to deny the application,

5.6.b. If the Director tentatively decides to deny the permit application. he or she shall issue
a Notice of Intent to Deny. A Notice of Intent to Denv the permit application is a type of draft permit
which follows the same procedures as any draft permit prepared under this section. If the Director’s
final decision is that the tentative decision to deny the permit application was incorrect. he or she
shall withdraw the Notice of Intent to Deny and proceed to prepare a draft permit.

5.6.c. If the Director tentatively decides to issue a permit. he or she shall prepare a draft

permit that contains the following information:

5.6.c.1. All conditions under 40 CFR 88270.30 and 270.32-

3.6.c.2. All compliance schedules under 40 CER § 270.33:
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5.6.c.3. All monjtoring requirements under 40 CFR §270.31- and.

5.6.c.4. Standards for treatment, storage, and/or disposal and other permit conditions

under 40 CFR §270.30.

5.6.d. All draft permits prepared by the Director under this section shall be accompanied
by a fact sheet if required under subsection 5.7.a. and shal] be based on the adminjstrative record,
publicly noticed and made available for public comment.

3.6.e. In addition to the requirements of subsection 5.6.. public notice f the preparation
of a draft permit shall be given by the methods contained in 40 CFR 270.2.270.14. 270.30, 270.62.
and 270.66.

5.7. Fact Sheet

S.7.a. A fact sheet shall be prepared for each draft permit which the Director finds is the
subject of wide-spread publjc interest or raises major issues. The fact sheet shall briefly set forth the
principal facts and the significant factual. legal, and methodological and policy questions considered
in preparing the draft permit. The Director shall send the fact sheet to the applicant and. on request.

to any other person,
5.7.b. The fact sheet shall include when applicable:

S.7.h.1. A brief description of the type of facility or activity which is the subiect of the
draft permit:

5.7.b.2. The type and quantity of waste. fluids. or pollutants which are proposed to be
or are being treated, stored. disposed of, injected, emitted, or discharged:

3.7.b.3. A brief summary of the basis for the draft permit conditions includine
references to applicable statutory or regulatory provisions and appropriate supporting references to

the administrative record:

5.7.b.4. Reasons why any requested variances or alternatives to required standards do

or do not appear justified;

3.7.b.5. A descriptjon for reaching a final decision on a draft permit includine:

5.7.b.5.A.  The beginning and the ending dates of the comment period and the
address where comments will be received:

5.7.b.5.B. Procedures for requesting a hearing and the nature of that hearing: and
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3.7.b.5.C.  Any other procedures by which the public may participate in the final

decision,

5.7.b.6. Name and telephone number of a person to contact for additional information.

5.8. Public Notice of Permit Actions and Public Comment Period

3.8.a Scope. The Director shall give public notice if the following actions have occurred:

S.8.a.1. A draft permit has been prepared,

5.8.a.2. A hearing has been scheduled.

3.8.b. No public notice is required when a request for permit modification, revocation and
reissuance. or termjnation is denied under section 5.5, Written notice of that denial shall be given

to the requester and to the permittee,

5.8.c. Timing. Public notice of the preparation_of a draft permit (including a Notice of
Intent to Deny a Permit Application) required under section 5.8.a. shall allow at least forty-five (45)
days for public comment. Public notice of a public hearing shall be iven at least thirty (30) days
before the hearing. (Public notice of the hearing may be given at the same time as public notice of
the draft permit and the two notices may be combined.)

5.8.d. Methods. Public notice of activities described in section 5.8.a. of this section shall
be given by the following methods:

5.8.d.1. By mailing a copy of a notice to the following persons (any person otherwise
entitled to receive notice under this paragraph may waive his or her ri ghts to receive notice for any
classes and categories of permits):

5.8.d.1.A. The applicant,

‘ 5.8.d.1.B.  Any other agency which the Director knows has issued or is required
to issue a RCRA. UIC. PSD (or other permit under the Clean Air Act or West Virginia Code §22-5-1
ct. seq.. NPDES, 33 U.S.C. §1344. or sludge management permit for the same facility or activity:

5.8.d.1.C. Federal and state agencies with jurisdiction over fish_ shell fish and
wildlife resources and over coastal zones management plans. the advisory council on historic
preservation, and the state histqric preservation office_ as applicable.

5.8.d.1.D.  Persons on a mailing list developed by:

5.8.d.1.D.i. Including those who request in writing to be on the list:
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3.8.d.1.D.ii. Soliciting persons for “area lists" from participants in past permit

proceedings in that area; and

5.8.d.1.D.iii. Notifying the public of the opportunity to be put on the mailing
list through periodic public in the public press and in such publications as regional and state funded
newsletters, environmental bulletins, or state law journals. (The Director may update the mailing
lists from time to time by requesting written indications of continued interest from those listed. The
Director may delete from the lists the name of any person who fails to respond to such request.)

3.8.d.1LE.i. To any unit of local government having jurisdiction over the area
where the facility is proposed to be located; and

3.8.d.1.E.ii. To each state agency having any authority under state law with
respect to the construction or operation of such facility.

5.8.d.2. Publication of a notice in a daily or weekly major local newspaper of general

circulation and broadcast over local radio stations.
5.8.d.3. In a manner constituting legal notice to the public under state laws: and

5.8.d.4. Any other method reasonably calculated to give actyal notice of the action in
question to the person potentially effected by it, including press releases or any other forum or

mediurm to elicit public participation.

5.8.e. All public notices. All_public notices issued under this section shall contain the
following minimum information:

5.8.e.1. Name and address of the office processing the permit action for which notice
1s being given:

5.8.e.2. Name and address of the permittee or the permit applicant and, if different,

of the facility or activity regulated by the permit.

5.8.e.3. A brief description of the business conducted at the facility or activity

described in the permit application or the draft permit;
5.8.e.4. Name. address and telephone number of a person from who interested persons

may obtain_further information. incJuding copies of the_draft permit and fact sheet and the
application: and

S.8.e.5. A brief description of the comment procedures required by sections 5.9. and
5.10. and the time and place of any hearing that will be held. including a statement of procedures
to request a hearing (unless a hearing has already been scheduled) and other procedures by which
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the public may participate in the final decision.

5.8.e.6. The location of the administrative record, the times that which the record will
be open for public inspection:

3.8.e.7. Any additional information considered necessary or proper.

3.8.L. Public notices for hearings, In addition to the general public notice described
in section 5.8.¢. of this section. the public notice of a hearing shall contain the following information:

5.8.f.1. Reference to the date of previous public notices relating to the permit;

5.8.L.1.A. Date. time. and place of the hearing:

5.8.£.1.B. A brief description of the nature and purpose of the hearing, including the

applicable rules and procedures;
3.8.g. In addition to the general public notice described in section 5.8.e. of this section, all

persons identified in section 5.8.d.1.A. 5.8.d.1.B. and 5.8.d.1.C of this section shall be mailed a copy
of the fact sheet. the permit application and the draft permit. as applicable,

5.9, Public Comments and Requests for Public Hearings

During the public comment period provided under section 5.8.. any interested person may submit
written comments on the draft permit and may request a public hearing. if no hearing has already
been scheduled. A request for a public hearing shall be in writing and shall state the nature of the
issues proposed to be raised in the hearing. All comments shall be considered in making the final
decision and shall be answered as provided in section 5.13.

5.10 Public Hearings

5.10.a. The Director shall hold a public hearing whenever he or she finds. on the basis of
requests. a significant degree of public interest in a draft permit.

5.10.b. The Director may also hold a public hearing at his or her discretion, whenever. for
instance. such a hearing might clarify one or more issues involved in the permit decision.

5.10.c. The Director shall hold a public hearing whenever he or she receives written notice
of opposition to a draft permit and a request for a hearing within forty-five (45) days of public notice
under section 5.8.c.; whenever possible the Director shall schedule a hearing under this section at
a location in convenient, to the nearest population center to the proposed facility.

5.10.d. Public notice of the hearing shall be given as specified in section 5.8.
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5.10.e. Whenever a public hearing will be held the Director shall desi nate a presidin
officer for the hearings who shall be responsible for its scheduling and orderly conduct.

5.10f. An n_may submit oral or written statements and data concerning the draft
permit. Reasonable hmlts may be set upon the time allowed for oral statements. and the submission
of statements ip writing may be required. The public comment period under section 5.8. shall
automatically be extended to the close of any public hearing under this section. The hearine officer
may also extend the comment period by so stating at the hearing.

3.10.g. A tape recording or written transcript of the hearing shall be made available to the

public.
5.11. Reopening of the Public Comment, Period

5.11.a, If any data, information. or arguments submitted during the public comment period

appear to raise substantial new questions concermning a permit, the Director may take one or more of
the following actions:

S.11.a.1.  Prepare a new draft permit. appropriately modified. under section 5.6. of
these rules.

S.11.a.2.  Prepare a revised fact sheet under section 5.7, of these rules and reopen

the comment period,

5.11.a.3.  Reopen or extend the comment period under section 5.11, of these rules
to give interested persons an opportunity to comment on the information or areuments submitted.

3.11.b. Comments filed during the reopened comment period shall be limited to the
substantial new questions that caused its reopening. The public notice under section 5.8. of these

rules shall define the scope of the reopening.

S.11.c. Public notice of any of the above actions shall be issued under section 5.8 of these

rules.

12 Issuance and Effective Date of Permit

3.12.a. After the close of the public comment period on a draft permit the Director shall
issue a final permit decision. The Director shall notify the applicant and each person who has
submitted written comments or requested notice of the final permit decision. The notice shall
include reference to the procedures for appealing a decision on the permit. For purposes of this
section the final permit decision means a final decision to issue, deny. modify. or revoke and reissue.

or terminate a permit.

3.12.b. A final permit decision shall become effective thirty (30) days after the service of
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Notice of Decision unless:

3.12.b.1. A later effective date is specified in the decision: or

3:.12.b.2.  Review is requested or an evidentiary hearing is requested: or

5.12.b.3.  No comments requested change in the draft permit. in which case the
permit shall become effective immediately upon issuance.

5.13. Response to Comments

S.13.a. At the time that any final permit decision is issued. the Director shall issue a

response to comments. This response shall:

3.13.a.1.  Specify which provisions. jf any. of the draft permit have been changed
in the final permit decision. and the reasons for the change: and

5.13.a.2.  Briefly describe and respond to all significant comments on the draft
permit or the permit application raised during the public comment period. or during any hearing.

3.13.b. The response to comments shall be available to the public.

5.14. Administrative Record

3.14.a. The proyisions of a draft permit prepared under subsection 5.6. of this rule shall be

based on the administrative record consisting of:
5.14.a.1. The application and any supporting data furnished by the applicant:

5.14.a.2.  The draft permit or notice of intent to deny the application or to terminate

the permit:
5.14.a.3. The fact sheet if required:
5.14.a.4. All documents cited in the fact sheet; and

5.14.a.5.  Other documents contained in the supporting file for the draft permit.

3.14.b. The Director shall base final permit decisions on the administrative record consistin g

of:

3.14.b.1.  Administrative record for the draft permit:
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5.14.h.2. All comments received during the public comment period provided under

subsection 3.5. of this rule (including any extension or reopening under subsection 5.11. of this rule):

5.14.b.3.  The tape or transcript of any hearing(s) held under subsection 5.10. of this

ruie.

5.14.b.4. Any written material submitted at such hearing:

S.14.b.5.  The response to comments required by subsection 5.13. of this rule which
identified and supports any change made in the draft permit and any new material placed in the

record under that subsection:
5.14.b.6. Other documents contained in the supporting file for the permit;

5.14.b.7.

An addendum to the fact sheet if needed: and

5.14.b.8. The final permit,
5.14.c. The administrative record shall be complete on the date the final permit is issued.

3.14.d. Materjal readily available at the issuing agency office or published material that is
generally available, and that is included in the administrative record under subdivisions 5.14.a. and
5.14.b. of this rule. need not be physically included with the rest of the record as long as it is

specifically referred to in the fact sheet or in the addendum to the fact sheet.

5.15. Public Access to Information.

S.15.a. _Any records. reports, or information and any permit, permit applications. and related
documentation within the Director’s possession shall be available to the public for ingpection and
copying; provided. however, that upon a satisfactory showing to the Director that such records.
reports. permit documentation, or information, or any part hereof would. if made public. divulge
methods or processes or activities entitled to protection as trade secrets, the Director shall consider.
treat, and protect sych records as confidential pursuant to W.Va. Code §§22-18-1-et.seq. and W.Va.
Code §§22-5-1-et.seq.

3.15.b. It shall be the responsibility of the person claiming any information as confidential
under the provision of subsection 5.15. of this rule to comply with the requirements of 45CSR31.

5.16.  The provisions of 40 CFR §270.12 are excepted from incorporation by reference.
Avajlability of information provided under this rule is controlled by the provisions of W. Va. Code,
§822-18-1 et.seq. and W. Va. Code, §§22-5-1 et.seq.

§45-25-56. Exclusions and Exemptions.
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56.1. Wastes and/or materials excluded in 33 CSR 20, are also excluded from the
requirements of this rule.

56.2.  Except for recyclable materials exempt pursuant to section 3 of 33 CSR 20, hazardous
wastes that are stored prior to recycling are subject to all applicable provisions of section 4 of this
rule.

6.3. The provisions of 40CFR§261.4 and 40CFR§261.38 regarding the exclusion of
comparable fuels from being considered a solid waste as amended in 63 Federal Register 33781
(June 19. 1998) are hereby incorporated by reference.

$45-25-6—ConfidentiaHnformation:
Pl | A <l -y e o i - | b ik 1. fm 1 i PR |
U. 1. nuy TLLUTLUS, IUPUL Lo, UL TITTUT TT T TOTT AT IT Cllly }_Jbllll.ll., LJU]. IIIIT Cl.}_JlJllbd.LlUllb, AT TUTATCAT
Ll

§45-25-87. Application Fees.

87.1.  Any person who applies for a permit for the construction and/or operation of an air
emitting hazardous waste treatment, storage, or disposal facility shall submit as part of said
application a money order or cashier's check payable to the "Air Pollution Control Fund" of the State
Treasury. Such fee shall be determined by the schedule set forth below:

ACTIVITY FEES
a. Hazardous Waste Management Facilities

Treatment design capacity more
than 1,000 ton/yr $5,000

Treatment design capacity less
than 1,000 ton/yr $5,000
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b. Magor Class 2. 3 Modifications or Renewals of
Permits and 40 CFR 270.41 for Hazardous Waste

Management Facilities $1,000
C. Class 1 Modifications $500.00

All fees required under this section shall be in addition to fees required under any other rule of
the West Virginia Division of Environmental Protection.

§45-25-98. Inconsistency Between Rules.
In the event of any inconsistency between this rule and any other rule of the West Virginia
Division of Environmental Protection, such inconsistency shall be resolved by the determination of

the Director and such determination shall be based upon the application of the more stringent
provision, term, condition, method and rule.
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45CSR25

TABLE 25-A
0. CFR No. Part No. Subpart No. Title
40 CFR - 264, 265 - O - Incinerator
- 270.19 - B - Specific Requirements
for Incinerators
270.42(3) - D - Permit Modification at
The Request of the
Permittee
- 270.62, 270.62(b)(6) F - Hazardous Waste
270.62(d) Incinerator Permits
- 270.72(b)X8) - G = Changes During
Interim Status
40 CFR - 264 - X - Miscellaneous Units
- 270.23 - B - Specific Requirements
for Miscellaneous Units
40 CFR - 264, 265 - AA - Air Emission Standards
for Process Vents
- 270.24 - B - Specific Requirements
for Process Vents
40 CFR - 264, 265 - BB - Air Emission Standards
for Equipment Leaks
- 270.25 - B - Specific Requirements
for Equipments Leaks
40 CFR - 264, 265,270 - CC - Organic Air Emission
264.179, 265.178 I Standards for Tanks
264.200, 265.202 J Surface Impoundments,
264,232, 265.231 K and Containers
265 Appendix - Appendix VI
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Item No. CFR No.
11, 40 CFR
1+ 2. 40 CFR
12 3. 40 CFR
134. 40 CFR
14 5. 40 CFR
15 6. 40 CFR
16 7. 40 CFR
17 8. 40 CFR
18.9. 40 CFR
20. 40 CFR
21. 40 CER
22. 40 CFR

(K}

art

270.14(b)(5
270.2

265

266

270.22

270.66
270.66(d)(3)
270.66(g)

279.23

279.60
279.61
279.62
279.63

270.14(b)(22) -

270.24(b)(5)

270.1(c)(viii)}(C)

270.30(m)

261.6(c)(1)

262.34(a)(1)(1) &(ii

260.11

25

Subpart No.

Appendices

B

B

>

>

(!

=

1

Title

Specific Requirements for
Air Emissions Control for

Tanks. Surface Impound-

ments and Containers

Thermal Treatment

Hazardous Waste
Burned in Boilers and
Industrial Furnaces
Appendix 1 to XIIT

Specific Requirements
for Boilers and Industrial
Furnaces Burning
Hazardous Wastes

Permits for Boiler and
Industrial Furnaces
Burning Hazardous
Waste

On-site Burning In
Space Heater

Standards for Used Qil
Burners Who Burn Off-
Specification Used Oil
for Energy Recovery

Part B application
General Requirements
General Information

Information repository

Requirements for
Recyclable Materials

Accumulation Time
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ENVIRONMENTAL PROTECTION
AGENCY

40 GFR Parts 264, 265, and 270
[IL-64-2-5807; FRL-5931-7]
RIN 2060-AG44

Hazardous Waste Treatment, Storage,
and Disposal Facilities and Hazardous
Waste Generators; Organic Air
Emission Standards for Tanks, Surface
Impoundments, and Containers

AGENCY: Environmenral Protection
Agency (EPA).

ACTION: Final rule; clarification and
rechinical amendment.

SUMMARY: L nder the aurhority of the
Resource Conservation and Recovery
Act (RCRAY. as amended, the EPA has
promulgated standards (59 FR 62896.
December 6. 1994) to reduce organic air
ernissions from certain hazardous waste
management activities to levels that are
protective of human health and the
environment. (The standards are known
colloguially as rhe “subpart CCY
standards due to their inclusion in
subpart CC of parts 264 and 265 of the
RCRA subtitle C regulations). These air
standards control organic emissions
from cerrain ranks, containers. and
surface impoundments (including ranks
and conrainers at generarors’ facilities)
used to manage hazardous waste

capable of releasing organic waste

_..constituents at levels which.can harm

human health and the env"imnment "
Since pubhcatmn of the final ”

has given public notice and taken |
comment on several proposed revisions
to the finalrule. ana has made
corresponding amendments. In response
to public comments and inquiries.
today's action makes clarifying
amendments to certain regulatory text,
and provides clarification of certain
preamble language that was contained .,
in previous docurnents for this

rulemaking.

DATES: These amenamems are effective
Deczember 8, 1497

ADORESSES: This dccument is available
on the EPA’'s Clean-up Information
Bulletin Board (CLU=IN). To access
CLU-IN with a modem of up to 28.800
baud, dial (301) 585-8386. First time
users will be asked ro input some initial
registration irformation. Next. select
"D (download) frem the main menu.
Input the file name RCRA-FIN.ZIP o
download this document. Follow the
on-line instructions to complete the
download. More information about the
download procedure is located in
Bulletin 104: to read this type "B 104"
from the main menu. For addiuonal
help with these insricrions. telephone
the CLU-IN heip lire at «301) 589-8368.

Docker. The supporting information
used for the subpart CC rulemaking is
available for public inspection and

- copying irf the RCRA docket. The RCRA
‘standards on Décémber 6, 1994; the EPA

docket numbers pertaining to this
rulemaking are F-91-CESP-FFFFF, F-
92-CESA-FFFFF, F-94-CESF-FFFFF,
F-94-CEZA-CFFFF. F-95-CE3A~
FFFFF, F-96-CE3F-FFFFE, and F-96-
CE4A-FFFFF. The RCRA docket is
located at Crystal Gateway, 1235
Jefferson Davis Highway, First Floor.
Arlington. Virginia. Raview of docker
materials is conducted at the Virginia

" address; the public must have an

appointment to review docket materials.
Appoinfments can be scheduled by
calling the Docket Office at (703) 303~
9230. The mailing adarass for the RIRA
docket office is RCRA [nformation
Lenter {5302W), U.S. Environmenral
Protection Agency. 401 M Street SW.
Washington, DC 20460.

FOR FURTHER INFORMATION CONTACT: For
general information about the RCRA Air
Rules. or specific rule requirements of
RCRA rules. please conitact the RCRA
Hotline. toll-free ar {300) 424-93406
Conracrs for specific information are
listed in the SUPPLEMENTARY
INFORMATION section of this prearnble.

SUPPLEMENTARY INFORMATION:

Regulaced Entites: The entities
Dotentlallu affecred by this action
include:

Cazgory

Zxamples of regulaiad sntites

Industry

Busingsses that treat, stora,

srdizzzse of hazardous wasz and are subject to RCRA subtls C permiting

requirements, or that accurmulaie nazardous waste on-sita in RCRA permit-exemp! tanks or containers

| pursuant to 40 CFR 262.34(a).

Federal Government .......ooeeeenee, | Federal agencies that treat, store, ar dispose of hazardous waste and are subject to RCRA subtitle C pemit-
ting requiraments or that accumclate Fazardous waste on-site in RCRA permit-axempt tanks or coniainers

pursuant to 40 CFR 262.34(a).

This table is not intended to be
exhaustive. but rather provides a guide
for readers regarding entities likely to he
interested in the amendments to the
regulation affected by this action. To
determine whether your facility is
regulated by this action. you should
carefully examine the applicability
criteria in § 264.1030 and §265.1030 of
the RCRA subpart AA rules. §264.1030
and §265.1030 of the RCRA subpart BB
rules, and §264.1080 and 5265.1080 of
the RCRA subpart CC air rules.

Informational Contacts

If you have questions regarding the
applicability of this actionto a
particular situation, or questions about
compliance approaches. permitting.
enforcement and rule determinations.

please contact the appropriate regional
representative below:

Region

Stephen Yee, (617) 365-35330; Jim
Caffey. 565-3437: U.S. EPA. Region L.
JEK Federal Building, Boston. MaA
02203-0001

Region II

Abdool Jabar, (212) 637-4131: John
Brogard. 637-4162: Jim Sullivan. 637~
1138: U.S. EPA, Region I, 290
Broadway. New York. NY 10007-1886

Region [II

Linda Matyskiela. 1213) 366-3420:
Andrew Clibanoff. 366-3391; U.S.
EPA. Region II[, 841 Chestrnut
Building, Philadelphia, PA 19107

Region [V

Denise Housley. (404) 362-8493: Rick
Gillam. 362-8498: Jan Martin, 362~
8593 Anita Shiplev. 562-84166:
Donna Wilkinsen. 562-8490; Judv
Sophianolpoulos. 382-8604: David
Langston, 562-858%: U5, EPA. Region
IV, 81 Forsyth Street. Adanta. CA
30303

Region V

Jae Lee, (312) 886 l3781 Uylaine
McMahan, 886- 4434 Mike Mikulka,
886-6760; [vonne Vicente: 886-4149-
Wen Huang, 886-6191: U.S. EPA.
Region V., 77 West Jackson Streer.
Chmawo [L 60604

|

Region VI

Michelle Peace. (214) 665-7430: Teena
Wooten. 665-2279: U.S. EPA, Region
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VI, 1445 Ross Avenue, Suite 1200.
Dallas. TX 75202-2733

Region VII :

Ed Buckner, (913) 551-7621: Ken .
Herstowskl, 551-7631: U.S. EPA,
Region VIL 726 Minnesota Avenue,
Kansas City. KS 66101 :

Region VIl -

Mindy Mohr. (303) 312-6523: Janice
Pearson. 312-6354; U.S. EPA, Region
VI, 999 18th Street, Suite 500.
Denver. CO 80202-2466

Region IX

Stacy Brave. (415) 774-2056: Jean .
Damel, 774-2128: U.S. EPA. Region
[X. 73 Hawthorne Srreet, San
Francisco, CA 94103

Region X

Linda Liu, (206) 353-1447: David
Bartus. 553-2804: U.S. EPA., Region
X. 1200 Sixth Avenue, Seattle. WA
98101

For questions about testing or
analytical methods mentioned in thus
document. please contact Ms. Rima
Dishakjian. Emission Measurement
Center (MD-19). U.S. Environmental
Protection Agency. Research Triangle
Park. Norrh Carolina 27711, telephone
number (819) 341-0443. For
informarion cancerning the analvses
performed in developing this rule.
contact Ms. Michele Aston. Emission
Standards Division (MD-13), U.S.
Environinental Protection Agency.
Research Triangle Park. North Carciina
27711. telephone number (919) 341-
2363, electronic mail address.
“aston.michele@epamail.epa.gov.”

Background

Section 3004(n) of RCRA requires
EPA to develop standards to control air
emissions from hazardous waste
rreatment. storage. and disposal
faciliries (TSDF) as may be necessary to
pratect human health and the
environment This requirement echoes
the general requirement in RCRA
section 3004(a) and section 3002(a)(3) o
develop standards to control hazardous
waste management activities as may be
necessary to protect human health and
the environment. The Agency has
issued a series of regulations to
implement the section 3004(n) mandate:
these regulations control air emissions
from certain process vents and
equipment leaks (part 264 and part 263
subparts AA and BB). and emissions
from certain tanks. containers. and
surface impoundments (the subpart CC
standards. which are the primary
subject of today's action).

The EPA today is making technical
amendments to the final subpart AA,
BB, and CC standards, and providing
interpretations for certain provisions of
those rules. Since the publication cf the
final subpart CC rule (59 FR 69826,
December 4, 1994). the EPA has
published four Federal Register
documents that delaved the effective
date of that rule. The first (60 FR 28828,
May 19. 1995) revised the effective date
of the standards ro be December 6, 1995.
The second (60 FR 36952, Novemnber 13.
1993) revised the affective date of the
standards to be June 6. 1996. The third
(61 FR 28508, June 5, 1996) further
postponed the effective date for the rule
requirements until Cerober 8. 1895, and
the fourth (61 FR 39331, November 23.
1996) established the ultimate effective
date of December 5. 1996. The EPA has
also issued an indefinite stay of the
standards specific to units managing
wastes produced by certain organic
peroxide manufacturing processes (80
FR 30426, Seprember 29, 1993).

Cn August 14, 1885, the EFA
published a Federal Register documsznt
entitled. "Propossd rule: data
availabilicy” (B0 FR 41870) and opened
RCRA docket F~93-CE3A-FFFFF to
accept comments on revisions that the
EPA was considering for the final
subpart CC standards. The EPA
accepted public comments orithe
approprialeness of these revisions
through Qctober 13. 1995 Throughout
19494 and into the presant vear. the ZPA
also engaged in repeatad discussions
with represenrarives of the groups fling
peutions for review challenging the
subpart CC standards.

To further inform the affected public
of the major clarifications. compliancs
options, and techmecal amendments
being considered. the EPA conducted a
series of seminars during August and
Septemnber of 1993. At that time. a total
of six seminars were held nationally. An
updated series of six seminars was held
in September through December 1985
and two additional seminars were held
March and April of 1887 in conjuncrion
with an industry trade association.
{(Refer to EPA RCRA Docket No. F-85-
CE3A-FFFFF.) During these seminars.
additional comments were received on
the RCRA air rules for tanks, surface
impoundments, and containers. These
commenis were also considered by the
EPA in developing this final action.

On February 9. 1996. the EPA
published a Federal Register document
31 FR 4503). “Final rule: rechnical
amendment,” which made clanfying
amendments in the regulatory text of the
final standards, corrected typographical
and grammatical errors. and clarified
certain language in the preamble to the

final rule to better convey the EPA’s
original intent.

On November 25, 1996, the EPA
published a Federal Register document
{61 FR 59932), “Final rule” that
amended provisions of the final .
subparts AA, BB. CC rules to better
convey the EPA's original intent. o

. crovide additional flexibility to owriers

and operators who musi comply witi:
the rules. and to change the effective
date of the requirements contained in
the subpart CC rules to be December 6.
1066,

Today's action makes technical -
amendments to the final subparts AA,
BB, CC rules in order to clarify the
regulatory text of the final standards:
inrarpret thiose standards; correct
ovpographical. printing. and
grarmmatical errors: and clarify certain
ianguage published in the preambles of
previous Federal Register documenuts. to
better convey the EPA’s ariginal intent.

Today's amendments include one
change to 40 CER Part 270. to correct 2
tvpographical error made in the
Cecember 6. 1994 final rule. The tex:
listing the sactions of regulatory
sequirements that must be inciuded 1o
the general inspection schedule
incorrectly listed '245.193(i)" where
saction 264.193(i) was intended. This
was obviously a typographical error. as
all of the secticns listed in that
crovision are from 40 CFR part 264: the
sections are listed in numeric order. and
2135.193(1)" was very obviouslv our of
nlace. Further. no section 245.183(1
=xists: in fact no 40 CFR 215 2xisrs
Today's amendment corrects this
v pographical error.

Qutline

The information presented in this
oreamble is organized as follows:

[ Subpart B—General Facility Standards
I, Subpart E—Manifest System,
Recordkeeping, and Reporting
{[I. Subpart AA—A1r Emission Standards for
Process Vents
A. Applicability
B. Definitions
C. Standards: Closed-Vent Svstems and
Control Devices
D. Recordkeeping Requirements
IV Subpart BB—Aur Emussion Standards for
Equipment Leaks
AL Applicability
B. Standards: Closed-Vent Systems and
Control Devices
C Alrernative Standards for Valves
D Recordkeeping Requirements
E. Open-ended Valves and Lines
V. Subpart CC—Aur Emission Standards for
Tanks Surface Impoundments, and
Containers
AL Applicability and Detinitions
B. Schedule for Implenientation of Air
Emission Standards
C. Standards: General
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D. Waste Determination Procedures
E. Standards: Tanks
- F: Standards; Sisrface Impoundments
“'G. Standards? Containers .-
H Standards: Closed-Vent Systems and
* Contral Pevices
1. Recordkeeping and Reporting
Requirements
] Appendix VI to Part 265
VI Administrative Requirements
A. Docket ’
B. Paperwork Reduction Act
C. Executive Order 12866
D. Regulatory Flexibility
E. Unfunded “andates Act
F Immediate Ettecme Date
VIL Legal Authority _

I. Subpart B—General Fac1hty
Standards

Today's action removes
5§264.1091(b) and 263.1091{b) from the
list of sections in §§264.15 and 255.13.
respectively. Sections 264.15 and 265.15
contain a list of provisions from which
inspection items and frequencies are
required to be included in the general
facility inspection schedule The
inspection requirements for floaring roof
ranks that were in §8264.1091 % and
265.1091(b) of subpart CC as
promulgared. were incorporated into
§5264.1084 and 263.1085 by the
November 25. 1996. final rule
amendments (61 FR 59944}, Thart action
also removed and reserved
5§ 264.1091ib) and 265 1091(b).
Therefore. rthe EPA is revising this
provision to reference the paragraphs
rthat now contain the inspection
requirements. The EPA is also
correcting a previous omussion, b
including a reference to the sections of
subpart CC that include inspections
requirerments.

II. Subpart E—Manifest System,
Recordkeeping, and Reporting

Today's action also removes
$8264.1091(b) and 265.1091(b) from the
list of sections from which monitoring.
tesring. or analvtical data. and correcrive
action requirernents must be included in
the facility operating record. The
monitoring and testing requirements for
floating roof tanks that were in
55264.1091(b) and 265.1091(b) of
subpart CC as promulgared. were
incorporated into §§ 264.1084 and
265.1085 by the November 25, 1996
final rule amendments (61 FR 59944)
and. as just noted. §5264.1091(b) and
2635.1091(b) were removed and reserved.
Therefore. the EPA is revising this
provision to reference the paragraphs
that now contain the appropriate
requirements. and including a reference
to provisions of subpart CC that were
previously omitted through an
aversight.

III. Subpart AA—Air Emission
Standards for Process Vents
A.'Applicability

In today’s action, the EPA is
amending §§ 264.1030(b){(3),
264.1050(b)(3), 265.1030(b)(3), and

265.1050(h)(3) to make clear the EPA's
original intent as ro when recvcling

" units are subject to the subpart A and

BB rules. The EPA made clear in the
November 25, 1996 preambie that
recveling units which are otherwise
exempt from RCRA subtitle C regularion
under 40 CFR 261.5(c)(1) are not subject
to subpart AA and BB standards unless
some other unit art the facility has to
obtain a RCRA permit. See 61 FR at
50932-33. and 33935. The Agency also
showed now the existing regulation
could be interprered to give this result.
Id. at 59935. Pur another way. Subparts
AA and BB are applicable to recyeling
units at permitted TSDF and interim
status TSDF. Also. at both TSDF and
generator facilities (generators’ 90-dayv
accumulation units), subparts AA and
BB are applicable to units that are not
recycling units. However. the EPA
believes that the rule language can be
drafted to make rhis peint more clearly.
and is doing so in today’s rule. for both
subpart AA and BB.

The EPA is further clarifying that the
RCRA “permit-as-shield” previsions do
not apply to the subpart AA {(or rthe
subpart BB or CC standards)- see Section
VIE of the preambie 1o the final ruie. 38
FR 62910. December 5. 1994. This
means that owners and operators
receiving permits before the date those
rules became effective must
nevertheless comply with the subpart
AA fand the subpart BB and CC)
regulatory standards. The EPA is adaing
a sentence to §264.1030(c) which
essentially cross-references the existing
§270.4(d) provision stating that
“permit-as-a shield” does not apply to
these units.

The EPA has previously amended 40
CFR 270.4 (see 59 FR 62932, December
6. 1994) to require that owners and
operators of TSDF that have been issued
final permits prior to December 6. 1996,
comply with the air standards under 40
CFR part 265. subparts AA, BB, and CC
until the facility’s permit is reviewed or
reissued by the EFA. As was explained
in Section VIIL.A of the preamble to the
final rule (59 FR 62520. December 6.
1994). this amendment eliminates
application of the "permit-as-a-shield"”
practice for these air standards but does
not require that the EPA or the TSDF
oM ner or operator initiate a permit
modification to add the requirements of
40 CFR part 264. subparts AA, BB. or
CC. The EPA believes thar this

minimizes the administrative burden on
the TSDF owner or operator as well as
lirnits the -additional burden on the
permitting resources of the EPA. -

- However, when a permit is reopenet 8%~ =

subject to renewal, or when a TSDF
owner or operator submits-a Class 3
modification request pertaining to an
existing unit er.addition of a new unit
subject to these standards. then the
applicable requirements of 40 CFR part
264, subparts AA, BB, and CC will be
incorporated into the modified permit
conditions.

The EPA is also amending the '
applicability provision of subpart AA by
addmcr anew §264. 1030(d) and -

5265, 1030(d) This provision states that
a process vent is not subject ro the
subpart AA standards provided the
owner or cperator cerrifies that all
subpart AA-regulated process vents at
the facility are equipped with and
operating air emission controls in
accordance with the requirements of an
applicable Clean Air Act regulation
codified in Part 0. 61. or 63. The EPA
adopted a similar provision for units
subject to subpart CC as part of the
November 1996 amendments (see
§264.1080(d) and §265.1080(d) of
subpart CC) and the logic for applying
the same exemption in the same manner
1o subpart AA process vents is identcal.
The preamble discussion at Section
[V.C. 61 FR 39938-59939 (November 23,
1996) explains at length why this
exemption avoids unnecessary
duplication with CAA requirements all
of which discussien appliss equally
here. The EPA in fact intended thar the
exemption apply to subpart AA process
vents as well {since there is no basis for
distinguishing berween subpart AA and
CC units for this purpose). but
inadvertently omitted the exemption
from subpart AA when it codified the
subpart CC exemption. Today's
amendrment corrects that overswht

This exemprtion is, however,
implemented slightly differently from
the parallel exemption for subpart CC
units. Both of the compliance
approaches allowed under the existing
subpart AA rules require emission
conerol or emission: limits on a facilicy-
wide basis. See 40 CFR 264.1032( )\I)
and (a)(2). Thus. to be equally protective
of human health and the environment.

the EPA considers it necessary thar any
alternative compliance demonstration
require control of all of the process
vents at the facility'that would have
otherwise been regulated under subpart
AA. Therefore, todaw s exemption is
only available at a facility where each
and every process vent that would
otherwise be subject to subpart AA is
equipped with. and operating air
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emission controls. in compliance with
an applicable CAA standard under Parts
B0, 61, or 63. As with the similar
provisions in subparts BB and CC, 1o
comply with the requirements at
paragraphs §264.1030(d) or |
§265.1030(c), the emissions from each
subpart AA process vent must be routed
rhrough an air emission control device:
a vent rhat is in compliance with a CAA
standard under an exemprion from
control device requirements is not in
compliance with those provisions of
subpart AA. Despite this minor
restriction. the EPA considers this
alternative to provide the facility owner
or operator with a broader degree of
compliance fiexibility. and lass
extensive rmonitoring, recardkeeping
and reporting requirements under
RCRA. and therefore to warrant
romulgation.

The EPA has received inquiries as to
whether portable equipment that
otherwise meets the definition of a unit
subject to the subpart AA, BB, or CC
regulations. is subject to the
requirements of subparts AA. BB ana
CC. The literal language of the
requlations zlearly applies. since mere
is no exemption for portable equipment
in the regulations. Nor does the EFA
consider thar such an exemption is
appropriate. Portable equipment rhat s
used 1o manage hazardous waste
consistent with the applicability
requiremerus of thase subparts weuld
emit the same volume of arganics that
stationary equipment would ermit. The
EPA rherefore considers it approcriate
to subject portable equipment to tixe
same control requirements as stationary.
or non-portable equipment. By this
interprefation. the EPA is nor extending
the applicaptlity of the AA. BB. or CC
standards: rather. the EPA is merely
clarifying that these standards do not
contain any exemption or special
criteria for portable equipment.
Moreover. the fact that such portable
equipment may also be used for nen-
hazardous waste applications has no
bearing on the EPA’s intent to regulate
The portable equiprment during instances
when it is used for hazardous waste
applications. The EPA does not consider
that fact to affect the need to control the
equipment when it is in hazardous
waste service.

B. Definitions

“In light liquid service” was defined
in §264.1031 to be consistent with the
definition of "'in light liquid service™ in
the NSPS for equipment leaks of VOC in
the synthetc organic chemicals
manufacturing industry (40 CFR part 80.
subpart VV). [t was the EPA’s intent that
the determination of 'in light liquid

service” be based on the organic content
of a liquid. However, questions have
been raised by the regulated community
regarding how to account for water in
the determination of "“in light liquid
service.” In response to the questions,
the definition of “in light liquid
sarvice” in §264.1031 is revised by
changing "+ * * the vapor pressure of
one or more of the components in the
stream is greater than 0.3 kilopascals
(kPa) at 20 °C. the tatal concentration of
the pure components having a vapor
pressure greater than 2.3 kilopascals
(kPa) at 20 °C is equa. to or greater than
20 percent by weight = * *” toread as
follows “** * *the vapor pressure of one
or mere of the organic zomponents in
the stream is greater than J.3 kilopascals
(kPa) at 26 °C, the total concentration ot
the pure organic components having a
vapor pressure greater than 0.3
kilopascals (kPa) ar 20 *C is equal o or
greater than 20 percent by weight® = ="
This revision clarifies that the definition
applies only to the organic components
of the waste streani: nor o NoN-organic
chemicals thar meer the vapor pressure
criteria {e.g.. water). The revised
definition is consistens with the
definition of "in light liquid service™ in
the recently promulgated NESHAP for
equipment leaks (40 CFR part 63.
subpart H.

C. Srandards. Clese 2-% =nr Systems and
Control Devices

The final subpar AA air emission
srancaras for process vants provided up
ro an 18-monrh implamentation
schequle aflter rhe =rizzive date that a
facility becomes subject to the
provisions of subpart AA. for
installation and operaticn of closed-vent
systems and control devices, The
February 9. 1996 (61 FR 4911) revisions
to §§264.1033(a)(2) and 265.1033(a)(2)
extended the implementation schedule
to as much as 30 months. consistent
with the requirements of subpart CC.
Consistent with this existing provision.
today’s revisions clarify that units
which become newly subject after the
subpart AA effective date of December
21. 1990 as a result of an EPA regulatory
change or statutory change. are also
provided a 30-month implementation
schedule. The provision is also
amended to clarify that units which
become newly subject to subpart AA
after that effective date due to any
reasen other than an EPA regulatory
change or statutory amendment are not
allowved to comply using an
implementation schedule: they must be
in compliance on the date that the unit
first becomes subject to subpart AA.

A printing correction is also being
made to this section in

§265.1033(f)(2) (vi) (B). The degree
symbol was inadvertently. printed in.
lower case rather thanias a'superscript; -
today’s action Corrects this.

The November235, 1996, dmendments
to the subpart CC standards (at .
§265.1088(c)(2) (i) for contro, devices
and closed-vent systems. added
provisions ta allow up to 240 hours per
year for periods of planned. rouiine
maintenance of a control device: during
such time. the control device is not
required to meet the performance
requirements for emission reductions
specified in the rule. The EPA’s
rationale for adding this allowance to
subpart CC is explained in the preamble
to those amendments at 81 FR 59948,
Thie EPA has determined that based on
the nature of the affected cperation or
the type of unit that is being served by
the control device. there are
circumstances in which a limited
allowance for control device down-time
during maintenance is reasonable. For
example. the EPA made a similar
allowance of up to 240 hours for control
device performance in the HON
requirements for storage vessels. i.e.,
tanks. (see §63.119(2)(3)): this
allowance was made based on
consideration of the fact that a HON
facility with affected storage vessels
normally would not have adequare
sxcess storage rank capacity 1o handle
emptying an affected tankisj each time
the control device serving the vessells)
is shut down for routine maintenance. [t
is also trmportant ro note that the HON
regulation did nor exrend rhis same
routine maintenance ailowance for
control devices ta other types of units,
or to affected process vents; the HON
allowance is onlv for control devices
serving storage vessels. The EPA has
judged thart the operarional practices of
process vents are significantly different
from those of storage vessels. and thus
do not warrant a similar allowance for
control device down-time.

In the amendments to the subpart CC
rule that were published in November
1996. the EPA adopred the provision
from the HON. and further exrended
and broadened the control device
allowance in applying it to control
devices that serve not only tanks but
also surface impoundments and
containers (see §264.1087(c)(2)(1)). The
decision to extend the allowance to the
subpart CC hazardous waste
management units was also based on the
consideration of typical operational
practices of affected TSDF. Within the
waste management industey. the
quantities and compositions of the
waste managed vary widely over time;
also, many regulated waste management
units (i.e., tanks and impoundments)
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have vent flow rates low enough that
several units are controlled using a
single device. For several waste
management units served by a single
control device, it is not feasible.in most
cases to have enough excess storage
capacity to handle all the units that
would be servad by a single control
device. Therefore, the EPA included the

“control device maintenance allowance

in the subpart CC standards for
containers and surface impoundments,
as well as for tanks. As in the case of
the HON. the EPA does net consider it
appropriate to extend the control device
allowance for maintenance time to
control devices serving process vents.
Therefore. the EPA is not extending the
control device maintenance allowance
to subpart AA process vents.

It also has come to the atrention of the
EPA that some commenters have
misinterpreted the language relating to
the accuracy of the temperarure
monitering devices that the EPA
specified in the subpart AA standards
for closed-vent systems and control
devices. found at §§ 264.1033(f) and
265.1033(f). As rhese commenters
interpret the rule language. the EPA has
specified a degree of accuracy that
precludes monitoring devices with
greater accuracy than is specified in the
regulations. This is not the EPA's intent.
and the Agencyv does not consider this
1o be a reasonabie interpretation of the
rule. At numeraus places in rhis rule
and other rules. the EPA has specified
the accuracy of temperature monitoring
devices by requiring “'an accuracy of =!
percent of the temperature being
monitored in degrees Celsius (°C) or
+0.5°C. whichever is greater.” [t is
unplicit in the use of this language that
the EPA is providing a range of accuracy
with which the monitoring device must
comply or conform. For example. the
term “'+1 percent” indicates that the
accuracy of the device must fall within
the range from plus 1 percent to minus
1 percent. Any device that has an
accuracy within this range complies
with the rule requirement. [t was not the
intent of the EPA to preclude the usa of
devices with greater (i.e.. better)
accuracy than the absolute value
specified.

D. Recordkeeping Requirements

Commenters have stated that the
requirement at § 265.1035(c) (10}(iv) to
record the maximum instrument reading
measured by Method 21 after a leak has
been successfully repaired or
determined to be not repairable is
unnecessary. [hey contend that because
other rules which require use of EPA
Method 21, such as the Off-Site Waste
and Recovery Operations NESHAP (40

CFR part 63, subpart DD), do not require
this instrument reading. the requirement, .

1994), this amendment eliminares
-application.of the ”permit-as-a-shieid”

should be removed. Although subpart: "~practice-for these air'standards, but does

DD to part 63 does not contain a sxmilar
recordkeeping requirement for the
instrument reading, as part of the
information recorded when a leak is
detected using Method 21. various other
regulations do have similar
requirements (see §63.131(d)(4) of 47
CFR part 63. subpart H. National
Emission Standards for Organic
Hazardous Air Pollutants for Equipment
Leaks). The EPA continues to believe
that this informadrion is useful in the .
implementation and enforcement of the
air emission regulations. Instrument -
monihor'mﬂ afrer a repair is an indication
f the success of the repair. informaticn
w hich EPA considers commensurata
with the initial leak monitoring
requirements ar $263. 1033 (k) (1) ().
Instrument monitoring upon
determination that a leak is not
repairable is an indication of the
severiry of the organic emissions that
will continue to be emmitted from the
non-repairable equipment. which E2A
considers valuable inrormation for the
implementation and future review of its
organic air emissions standards.
Therefore. EPA will maintain this
recordkeening requirsment

IV. Subpart BB—Air Emissicn
Standards for Equipment Leaks
A Apphcabiliy

Today's action adds appropriate
language to the subrart BB applicability
provisions {0 cross reference and clariry
that the EPA has modified the "permit-
as-a-shield’ practice for implementation
of rhe subpart BB ‘as well as the subpart
AA and CC) RCRA air rules. The
modification of this practice affects
owners and operators of existing TSDF
for which final RCRA permits have been
issued by the EPA. Paragraph (c) in
§264.1050 and §265.1050 is being
revised ro clarify thar the owner or
operator is subject to the requirements
of 40 CFR part 265. subpart BB until
such date that the owner or operator
receives a final RCRA permit
incorporating the requirements of 40
CFR part 264. subpart BB.

The EPA has previously amended 40
CFR 270.4 (see 59 FR 62952, December
6. 1994) to require that owners and
operators of TSDF thart have been issued
final permits prior to December 6, 1996.
comply with the air standards under 40
CFR part 263, subparts AA. BB. and CC
until the facility’s permir is reviewed or
reissued by the EPA to include the part
264 standards. As is explained in
Secrion VIILA of the preamble to the
final rule (59 FR 62920, December 6.

not requlre that the EPA or the TSDF

*FOwner or operator initiate a permit

modification to add the requirements of
40 CFR part 264, subparts AA. BB. or
‘CC. The EPA considers the existing
regulatory 1ext to accurateiv-convey this
intent. and is providing this preambie

discussion in response to commenters’
requests.

B. Standards: Closed-Vent Sysremns and
Control Devices

The final subpart BB air emission
standards for equiptment leaks
referenced the subparc AA closedsvent
system and control devics reguirements
to provide up to an 1 8-month
implementation schedule aster the
effective date that a faciliry becomes
subject 1o the provisions of subpart BB.
for installation and operation of closed-
vent systems and control devices. The
February 9. 1996 (61 FR 4911} revisicns

§§264.1060 and 265.1060 added a
paragraph to extend the implementation
schedule to as much as 30 months.
consistent ~with the requirements of

subpart CC. Today's amendments clarify

that units that begin operation after the
subpart BB effective date of Dacember
21. 1980. and that become subject to the
requirernents of subpart BB because of
an EP A regulatery change or a staturary
change after December 21, 1890, ars also
provided a 30-month implsmentation
schedule. The provision is also
amended to clarify that units which
become new ly subject to suopart BE
after that effective date due o any
reason other than an EPA regulatory

" change or a statutory amendment ars
not allowed to comply using an
implementation schedule: they must be
in compliance on the date that the unit
first becomes subject to subpart BB. [n
recognition that facilities have been on
notice since 1990 of the applicability of
subparts AA and BB. and since 1981 of
the applicability ofsubpart CC. the EPA
considers it reasonbble 1o expect
facilities that become new Iv-subject
these subparts, thrgugh other than a
statutory or EPA regulatory change. to
be in compliance with the provisions on

the date that they become newly subject.

!

C. Alternative Standards for Valves

Clarifying language is being added to
the alternartive standards for valves in
gas/vapor service or in lighr liquid
service: skip period leak detecrion and
repair The EPA has received comments
on the ambiguity of the skip period leak
detection and repair provisions as
codified. The codified language is
ambiguous because it gives no
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indication of how the alternative work
practice that involves twa consecutive
quarterly leak detection periods with
the percentage of valves leaking equal to
or less than 2 percent which allows the
owner or operator to skip one of the
quarterly leak detection periods
[§264.1052(b)(2) or §263.1082(0)(2"
Jinteracts with.the alternative work
practice rhat involves five consecuuve
quarterly leak detection periods with
the percentage of valves leaking equal to
or less rhan 2 percent which allows the
owner or operator o skip three of the
quarterly leak detection periods
1§264.1062(b)(3) or §265.1062(b)(3)1.
Nor is the codified language clear on.
whether the periods with the percenzage
of valves leaking equal to or less than

2 percent need to be repeated after tha
intial skipped periods. or if the owrer
or operator is allowed to continue on
the skip period schedule once the
criteria have been met for one period.

in aorder to clarify the EPA’s intent
regarding the skip menitering
alternatives. paragraphis in § 264.1062.b)
and §262.1062(b) are being amenda2 7o
mare fully explain that. if tie specifizd
crireria are met under the aiternarives.
the owner or operator can monitor fer
leaks once every six months (i.e.. under
§264.1062(b)(2)) or once every vear ti.e..
under $264.1062(0) 3N, If an owner ot
operator is monitoring 2quipment every
six months. under §264. 1332 01(2). e i
ner complving with the five consecumv
auatrerly leak detection reguiremers o
§26.1.1062(0Y(3). and thus daes not
qualify to begin monitaring ance everv
vear. Ess2ntially. if an owner or operator
meets the requirements of subsection
(b)(2). he may choose to either begin
monitoring every six months or he may
choose to continue quarterly monitcring
in an attempr to meet the requirements
of subsection (b)(3): complying with the
provision of subsection (b}{2) excludes
the opportunity to comply with the
requirements of subsection (b}(3).

QJrce an owner or operator mee(s the
qualifications of either subsection (b} (2)
or subsection (b)(3). he is then allowed
1o continue the skip monitoering of that
provision as long as the percentage of
valves found leaking by the semiannual
or annual monitoring is equal to or less
than 2 percent. These clarifying
amendments reflect the Agency's prior
intent regarding the implementation of
the alternative standards for valves.

D. Recordkeeping Requirernents

The recordkeeping provisions of
subparr BB are being amended to
eliminate any owner or operator burden
caused by regulatory overlap. The
subpart BB recordkeeping provisions in
§264.1064(m) and §265.1064(m) are

being amended to allow any equipment
that cornitains or contacts hazardous

time that the equipment “"contains or

. contacts”” hazardous waste. Thus, if

wasie that is subject to-subpart-BB-and - ~subpart BB equipment contains subpart

also subject to regulations in 40 CFR
part 60, 61, or 63 to detefmine-- -~
compliance with subpart BBby . .
documentation of compliance with the
relevant provisions of the Clean Air Acr
ruies codified under 40 CFR part 60.
part 61, or part 63. Because compliance

-with subpart BB is demonstrated

through recordkeeping, this
recordkeeping revision has the effect of
exampting equipment that would
otherwise be subject to subpart BB fraom
subpart BB requirements, provided the
equipment is operated. monitored and
repaired in accordance with an
applicable CAA standard. and
appropriate recoras are kept to that
affect.

As is described in Section [[LA of this
preamble regarding the potential
regulatory overlap of the RCRA air rules
and Clean Air Act regulations. the EPA
is providing this exemption to reduce
the possibility of duplicative or
conflicting requirements for those TSDE
uniis using organic emission conrrols in
compliance with a NESHAP but which
are also subject to requirements under
the RCRA standards. The EPA considers
this to be the most appropriate approach
o ensure that air emissions from
equipment managing hazardous waste
are controlled to tne extent necessary o
protect human health and the
environment. This exemption was
originally included with the
cremulgation of sotpart BB on Jure 21
1340 (55 FR 25454, in the same format.
but with more specificity as to the CAA
regulations. As discussed in Section
([T A, of this preamble. it was clearly ~he
Agency's intent te apply the same
rarionale explained in the November 23.
1998 preamble ar 81 FR 55938. to
extend the applicability exemption to
subpart BB equipment operared.
monitored and repaired in accordance
with an applicable CAA standard under
40 CFR part 60. 61. or 63.

The November 25. 1996 final rule
amendments added a provision to the
applicability of subpart BB that
excludes equipment that contains or
contacts affected hazardous waste for a
period of less than 300 hours per
calendar year. See 61 FR ar 59937. One
commenter has requested that the
Agency clarify whether equipment
which is not in service. but conrtains
hazardous waste residue. is considerad
to be in contact with hazardous waste,
The EPA considers the language cf the
provision explicit on this point the
amount of time that equipment contains
hazardous waste, whether at operating
capacity or as a residue, is considered

BB-regulated hazardous waste residues
for more than 300 hours during a
calendar year, that equipment would
not be exempt from subpart BB under
the provisicns at §264.1030(f) or
§265.1030(0. The EPA purposefully”
worded thie provision o say. “'coniains
or contacts” because the emissions from
the equipment are related to the organic
hazarcous waste that is in the
equipmerit: even if the process or
equipment i8 niot in service. the organic
hazardous waste in contact with the
equipment has the potential to
volatilize. and EPA considers it
necessary to subjecr the equiptnent ©-
the requirements of subpart BB. Thus,
EPA is today reiterating thart the
regulation at § 264.1050(f) and
§265.1030(0 requires the equipment to
be void of subpart BB-regulated waste
for a minimum of 300 hours per
calendar vear.

The same commenter inquired
whether. for the purposes of this same
provision. the period of time which the
equipment contains or contacts subgart
BB-regulated waste must be consecutive
(e.g. 290 consecutive hours). or if it
could be the sum of shorter periods
{e.g.. ten periods of 29 hours each). The
provision was infended to exempr
equipment that does not contain or
contact subpart BB-regulated waste 2
tatal of 300 hours of mors during a
calendar vear. This provision was
adopred from similar provisions of the
Hazardous Organic NESHAP
promulgated under 40 CFR 63.160. See
preamble discussion at 61 FR 59937.
November 23, 1996. It is implicit in
reading the language at 40 CFR
53.160(a) that the EPA intended ths
requirement to refer to a sum. or total.
of 300 hours per calendar year, as
opposed to a single period of 300 hours.
The EPA is today amending regulatary
text at 254.1050(f) and 263.1030(e an
the associated recordkeeping
requiremerits ar 264.1064{g) (8) and
263.10641g)(6) to remove the phrase. "a
period of " and thus. remove any
ambiguily as to the Agency’s intent zhat
for this regulatory requirement,
instances during which equipmenct
contains or contacts subpart BB-
regulated waste need not be
consecutive: it is only required that the
sum of all time that the equipment
contains or contacts subpart BB-
regulated waste is less than 300 ho.rs
per calendar year.

E Open-Ended Valves and Lines

Several comments have been received
regarding the requirements for open-
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ended lines or valves as they relate to
gravity piping. Commenters expressed

concern that gravity feed piping that is-- » -correct-a-typographical error to ~

**‘¢apitalize the T'in “'the" as follows,

equipped with an open valve or line -
does not-meet the requirernents-of thg:
subpart BB standards. Subpart BB
requires that each open-ended valve or
line be equipped with a cap. blind
flange. plug. or a second valve when-
managing hazardous wastes with an
organic-content equal to or greater than
10 percent by weight. The commenters
have suggested that the EPA amend the
subpart BB requirements to state that
the EPA corsiders a drain system that
meets the requirements of 40 CFR part
63. subpart RR, National Emission
Srandards for Individual Drain Svstems
to be a ciosed svstem. The EPA has
examined rthis issue and has found no
technical basis for making a change to |
the existing rule. Moreover. the Part 83
subpart RR requirements are intended
for contro! of waste in organic
concentrations on the order of
magnitde with the 300 ppmw action
level of the subpart CC standards.
whereas the subpart BB standards in
parts 264 and 263 are applicable e
equipment thar conracts waste with an
organic concentration of 10 percent by
weight. There is a significant difference
in the level of required conirol berween
the two standards. The EPA does not
consider it appropriate to allow the
subpart RR drain svstemn requirements
ro substitute for tite more exensive
open-ended valve and line requirements
of subpart BB. because application of
rhie subpart RR standards to subpart 5B
equipment would not provide an
equivalent leve] of organic emission
control as would be achieved by
compliance with the applicable subpart
BB requirements. Facility owners or
operators with graviey feed piping that
requires a vent to facilitate draining can
comply with the subpart BB and CC
standards by installing organic emission
control equipment on the pipe vent. The
control reguirements in subpart BB are
appropriate and adequate for control of
operi-ended lines and valves.

V. Subpart CC—Air Emission
Standards for Tanks, Surface
Impoundments, and Containers

A. Applicability and Definitions

In §§264.1080 and 265.1080. the EPA
is revising the effective date of the
subpart CC rules to be December 6.
1996. This revised effective date was
sstablished in the November 23. 1996
amendments. but this regulatory change
was inadvertently omitted from that
action. Today's revision corrects this
aversight.

In §265.1081, the definition of "'in
light material service” is revised to

-#%.* *The vapor pressure of one or
more of the organic constituents * * **

B. Schedule for Implementation of Air
Emission Standards

The final subpart CC srandards allow
the owner or operator to prepare an
implementation schedule for
installation of control equipment that
cannot be installed and in operation by
the effective dare of the rule (See- -

- §265.1082(a)(2)). The EPA intended that
the implementation schedule apply to

"any capiral projects implemented by the
nwner or operator to comply with the
subpart CC requirements. (See 61 FR at
4903, February 9. 1996.) This intent was
expressed in the 1994 final rule: see
Hazardous Waste TSDF Background
Information for Promulgated Organic
Air Emission Standards for Tanks.
Surface Impoundments, and Containers.
EPA-453/R-94-076b ("BID™) page 9-7.
which states that the owner's or
operator’s approach to complying with
the air ernission conrtrol requirements
under the subpart CC standards may
involve a major design and construction
project which requires longer than 18
manths 1o complete te.g.. replacing a
large open surface impoundrient with a
series of covered tanks). To further
clarifv this intent, § 265.1082 is revised
by rodav's acrion to specify that
compliance can be demonstrated
rhrough an implementation schedule
when either: (1) control equipment or
wasle management units can not be
installed and in operation by the rule
effective date: or (2) modifications of
production or treatment processes to
satisfy subpart CC exemption criteria in
accordance with §265.1083(c) can not
be completed by the rule effective dare.
In either case. the implementation
schedule must be entered into the
facility record. and must contain
information demonstrating that the
facility will be in compliance with all of
the requirements of subpart CC, no later
than December 8. 1997. The revisions to
the schedule for implementation also
incorporate the revised effective date of
December 6. 1996.

Commenters have questioned whether
compliance activities other than those
involving the installation of equipment
or the modification of processes may be
accomplished under an implementation
schedule. For example. whether a
facility can delay compliance past the
rule effective date for monitoring or
testing requirements. The preamble to
the February 9. 1996 Federal Register
document clarified that “The EPA

expects such instances to be rare, but in
the event a facility cannot implement

-any technical requirement of subparts

AA, BB, or CC, it is the EPA’s intent that

- the owner or operator document the -

necessity for a delay in the facility
operating record. To be in compliance
with the rule. the necessary

. docurnentation must be in place by {the
‘rulé’effective date].” See 61 FR at 4903,

February 9. 1996. The EPA maintains
that there may be circumstances in
which a facility owner or operaror can
not be in compliance with certain
monitoring or testing requirements by
the effective date of the standards. For
example. if a facility owner or operator
is unabie to begin operation of a control
device priac ro the rule effective date. he
would not be able to perform the
required monitoring of that device by
that date either. However. to be in
compliance with the subpart CC rules.
the owner or operator must be in
compliance with all the rule
requirements as soon as is practicable.
but no later than December 8, 1997.
Nate The only excepnons to thus final
compliance date are those requirements
applicable to certain tanks i1 which
stabilization operations are performed. which
must be 1n compliance no later than June 8,
1998 (see 39 FR at 62912, December 6,
1884 and requirements delaved by the
Regional Adminustracor, as discussed below
i this section of rodav's preamible

Todav's action is also amending
regulzatory language to clanfyv that
ovwners or operators of facilities and
unirs that become newly subiect to the
requirements of subpart CC atter
Decernber 8, 1997. because of an action
other than an EPA regulatory change or
a statutory change under RCRA, must
comply with all applicable rule
requirements immediately (i.e.. must
have control davices installed and
operating on the date the facility or unit
becomes subject to subpart CC): the 30-
maonth implementation schedule does
not apply in this case. The EPA
considered this to be implicit in the
existing language of paragraph (b) of
§265.1082. The Agency is adding new
larguage in response o questions and
camments from affected facilities
regarding interpretation of the rule
requirements regarding implementation
schedules. The new provision will be
codified as paragraph 265.1082(c).

One commenter expressed concern
regarding the initial monitoring of
closed-vent systems. They noted that
delaved compliarice is allowed under
the rules for routine monitoring of those
systems that are either inaccessible or
unsafe to monitor. and requested that
similar provision be allowed for initial
monitoring that may be delayed due to
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weather or process conditions. The EPA
hias examined this issue and has

concluded that.a change in the rule is. . .

not appropriate. The industry has been
on notice for:several years that the
subpart CC rules would require these
monitoring inspections. Any facilities
that become newly subject to the
subpart through an EPA regularory
amendment or statutory armendment are
typically allowed at least 6 months from
the date of publication of the action: the
EPA considers this to have been
sufficient notice to adequately prepare
for. and perform. the necessary
monitoring.

As published in the December 6,
1994, final rule. paragraph (c) of
§7265.1082 allowed the EPA Regicnal
Administrator to “extend the
implementation date for control
equipment at a facility. on a case by case
basis = = ~.”" In the preamble to the
final rule {(see 59 FR 62919, December
6. 1994. and the amendmenis to the rule
published November 25, 1996. (see 61
FR 39938). the EPA stated its intent to
include the provision to allow the
Regional Administrator to extend the
implementation date in situarions
beyond the owner or operators’s control.
and that this extension would be
available only in “situations such as
delays in State permit processing.” The
Agencv went even further in placing
constraints on these limited conditions
by idenrifving situations asscciated with
permif procs=ssing where the allowance
would not apply (see 39 FR 82918} [t
15 clear from the literal reading of the
provision that the EPA fully intends that
the Regional Administrator’s extension
of an implementation schedule is only
allowable for a capital project
implernented by a facility owner or
operatar to camply with the subpart CC
alr emission control requirements. It is
also clear that the Agency does not
intend that this Regional Administrator
allowance for implementation schedule
extensions apply to anything other than
the installation of air emission control
equipment. Today's action re-designates
this provision as paragraph 265.1082(d)
1o allow the regularory amendment
described above in this section of
today's preamble to be codified as
subsection (c): however. the provision
for Regional Administrator extensions of
the final rule compliance date is not
changed.

C. Standards: General

Tedav's amendments are further
clarifying that the subpart CC RCRA air
rules apply only to units managing a
hazardous waste; to this effect, the EPA
is adding the word “hazardous” in front
of the word “‘waste”” in §§264.1082(b)

and 265.1083(b). This point has been
made by the EPA throughout the
proposal and promulgation of the
subpart CC rules (see 59 FR 62896,

- December 6, 1994, and 61 FR 4906,

February 9, 1996); however, there have
remained some questions and
uncertainties regarding applicability of
the rules to.non-hazardous wastes. The
changes being made teday are intended
to provide additional emphasis that
only hazardous wastes are subject to the
subpart CC controls.

Paragraph 265.1083(c)(2) (i} is revised
to correct a typographical error in the
symbol for the exit concentration limit:
the symbol should be C subscriptt
"G

[n addition. 8§ 264.1082(c)(3) and
2635.1083(c)(3) have been revised to add
as an exempt unit a surface
impoundment used for biological
treatment of hazardous waste in
accordance with subpart CC
requirements. The EPA intended to
exempt surface impoundments used for
hiological treaument from the subpart CC
control requirements. The preamble to
the final rule in Section VII(AYS) (39 FR
52917. December A. 1994) clearlv stares
"=« = ajr emission controls are not
required for a surface impoundment in
which biological treatment of a
hazardous waste is performed under the
same conditions specified in the rule for
tanks.” However. surrace
impoundmernts performing biological
rzatment were inadvertently leIt out of
the biological rreatment unit exempticn
in the November 23, 1996. final rule
amendments (61 FR 39954).

The EPA has received a number of
inquiries asking for interpretations of
the provision of the subpart CC rules
which srates thar wastes that meet
applicable Land Disposal Restriction
{LDR) treatment standards for organic
hazardous constituents are exempt from
the subpart CC air emission standards.
Section 264.1082(¢) (4) exempts from the
RCRA subpart CC air emission
standards:

A tank. surface impoundment. or
container for which all hazardeus
wastes placed in the unit = = =

(i) Meets the numerical
concentration limits for organic
hazardous constituents, applicable to
the hazardous waste. as specified in 40
CFR part 268—Land Disposal
Restrictions under Table “Treatment
Standards for Hazardous Waste™ in 40
CFR268.40 < < =~

A parallel exemption for interim
status facilities is found at
§5265.1083(c}(4). Under these
provisions, tanks, surface
impoundments, and containers
receiving hazardous wastes that meet

the concentration limits for organics
applicable to the waste under the
generally-applicable treatment
standards of the LDR program are not
subject to the subpart CC air emission
control regulations, See 61 FR 99941 in
the preamble and 59954 in the rule
(Nov. 25. 15961.

. A number of members of the reguizted
industry (including the Environmental
Technology Council. Chemical Waste
Management. and the Chemical
Manufacturers Association) have
inquired as to how this provision
applies to situations where the wasies in
question are not yet prohibited from
land disposal or consist of mixtures of
differant hazardous wastes. This
preambele answers those questions.
Copies ol corresponaence terveen ZPA
and these entities have been placea in
the public docket for the rule.

The key phrase in the above
exemption is what reatment standards
are “applicable to the waste.”” EFA
interprets this phrase expansively tc
include the treatment standard Jor
organics that would apply to the wasre
whether or not the waste is currently
pronhibired. so that the exemprion mav
apply to wastes not yet required to be
treated for organics as a precondirticn to
land disposal. Under this interpretation.
hazardeous wastes could be exemprt rom
subpart CC regulation if they meer the
treat:ment standards for crgamics inat
would ultimarelv be required as a
pracondition to land disposal. This is a
reasonable construction of the rule s
language (the phrase "applicabls
wasiz 15 ainbigucus as [ails pradise
scope). and is supported by the
preamble to the rule (which says that
the exemprion can applv to ~vastes that
are not prohibited. see 61 FR 399411 [n
addirion. this reading is consistent with
the exemprion s underlying principie: if
hazardous wastes meet generally-
applicable LDR treatment standards for
organics, their concentrations of
organics are in virtually every case
going to be less than warrants control
under the subpart CC rules (i.2.. volartile
organic concentrations will be less than
500 ppmw).

The EPA recognizes that it could
interpret the language to apply only to
hazardous wastes that are prohibited
and actually subject 1o a reatrment
standard for organics. This mere
restrictive interpretarion does not seem
desirable because hazardous wastes
which actually meet treatment
standards for organics are likely to have
beer treated o remove or destrov fhe
organics and thus not warrang regulation
under subpart CC. On the other hand. it
is EPA's further interpretation that this
exemption does not apply to hazardous

i
e

-~
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wastes for which there would be no

. treatment standards for organics,
- namely svastes that are listed solely -

because of inorganic cortent. There is

-ne potentially ‘‘applicable’” organic -

treatment standard for such wastes, and
the exemption thus does not apply. In
addirion. such wastes would not likelv
be treated for organic constituents: so in
the event they contain higher
concentrations of arganics. this
particular LDR exemption should not
apply. Such wastes may. however. be
exempt irom the subpart CC rules
because they contain less than 500
ppmw volatile organics at the point of
waste origination (40 CFR

264.1082 ¢} (1),

The (uilowing principles set out how
the EPA interprets the rule for this
subpart CC exemption in specific
situations:

1. Listed Waste

(A) If the waste is already subject to
an LDR treatment standard for organics
(for example. the organic spent solvent
listed as FOOD). the waste is not subject
1o subpart CC if it meets the reatment
standar is for organic hazardous
constituents in that waste (e.g. the
treatment standards for organics in FOOI
set out in §268.40):

(B} If the waste is newly listed so that
no treatment standard under §268.40
has yel peen established. determine if
rhe waste was listed for organic
constituents 11 Part 261 Appendix Vil
and 1f so. if the waste meerts the
(niversal Trearment Srandards (UTS
for those constituents (set out in
§268.40) then the waste is exernpt from
subpart CC. The EPA considers the UT5
ro be " applicable™ because it is clear
thar this is the standard which will
apply when the waste is prohibited:

(C) If the waste is listed only because
it contains inorganic constituents (e.g.
electroplating wastewater treatment
sludge (FO06)). then it is not eligible for
the LDR exemption at § 264.1082(c)(4)
but could be exempt for other reasons,
such as containing less than 500 ppmw
volatile organics at the point of waste
origination. This is true whether or not
the waste is already a prohibited
hazardous waste, or is newly listed.

2. Mixtures of Listed Wastes

The same principles as presented
above apply when mixtures of listed
wastes are involved:

(A} [f the mixture contains listed
wastes for which there are organic
concentrarion limits in §268.40 and
newly listed wastes listed (in Appendix
VII of Part 261) for organic hazardous
constituents, the waste would be
exempt from subpart CC if it meets the

ueatment standards in §268.40 and the
treatment standards to which the newly
listed waste will be subject. Thus. to be
exempt under §264.1082(c)(4). a
mixture of FOO1 wastes and FXXX (a
hypothetical newly listed waste listed . -
for presence of benzene) would have to
reet the rearment standards for th
organic hazardous-constituents-sef out
in §268.40 for FOO1 plus UTS for
benzene: :

(B) If the mixture contains listed
wastes for which rhere are organic
concentration !imits in §268.40 and
listed wastes with treatment standards

_only for inorganic constituents (ar

which is newly.listed. and is listed only
due to presence of inorganic hazardous
consfituents). the waste mixture would
be eligible for the §264.1082(c) (4
variance if it meets the organic
concentration limits in §268.40. Thus, a
mixture of FCO1 and FOO6 wastes would
be exempt from subpart CC if it meets
the treatment standard for FOO1 organic
hazardous consrtituents:

(C) If the muxture consists of listed
wastes which are exclusively subject ta.
or are listed for. inorganic hazardous
constiteents. the mixture is not eligible
for the §264.1082(c)(4) exernption.

Finally. part of the “applicable” LDR
standard for listed wastes is that the
standard not be achieved by
impermissible dilution (as set out in
§268.3 and several EPA interpretations.
such as in 60 FR 11706-11708 (March
2, 1993);. Impermissible dilution cculd
invalve not onlv mixing an agent to the
waste to increase volume withous
contributing 2 the reatiment proc=ss,
bur also allowing volatilization from the
waste without capture and destruction
of the organic emissions. 52 FR at 25779
{July 8. 1987): Chemical Wasre
Managemencv. EPA, 976 F. 2d 2. 17
(D.C. Cir. 1992). In essence. this means
thar the LDR standards need to be
achieved by treatment thar destroys or
removes the organic hazardous
constituent (or the wastes may meet the
treatment standard as generated). See 60
FR 11708. The subpart CC rules likewise
contain provisions prohibiting dilution
as a means of making a waste eligible for
an exemption from the rule (see. e.g..
§265.1083(c)(2)(vi)). Thus, to be eligible
for this exemption from the subpart CC
standards. listed wastes must either
meet weatment standards for organics by
treatment which destroys or removes
hazardous organic constituents. or the
wastes must meet those standards as
generated.

3. Characrenstic Wastes

The first principle to bear in mind
regarding characteristic hazardous
wastes is that the subpart CC rule no

longer applies once these wastes are

decharacterized. i.e., no longer exhibit-a-- -
characteristic of hazardous-waste: This ="

is because the subpart CC rules only

apply to wastes that are identified 6r° ™'

listed as hazardous. See, e.g.,
§265.1080(a). Also. since the rules do
not prohibit any method ¢ hich removes
a hazardous characreristic:-dilution can
be used for this purpose: see
§261.3(d)(1). Thus, in the discussion
that follows, it must be understood thar
all references to characteristic
hazardcus wastes are to wastes whicn
continue to exhibit a characteristic.

" 'Characteristic wastes can be identified
because of the. presence of organic
hazardous censtituents. bur also can
contain 2rganiz "underlving hazaricus
constituents” —hazardous constituents
present at levels exceeding the
Universal Treatment Standards but
which do not cause the waste o exhibit
a characteristic: see §268.2(i). Such
hazardous constituents typically must
be treated to meet UTS before a
characteristic waste is land disposed
(see Chemica: Waste Managementv.
EPA. 576 F. 2d 2. 16-18). and so UT>S
can be considerad to be an applicabie
standard for purposes of the subpart CC
exemption under discussion in this
preamble.

Principles applicable 1o specific
situations invelving characreristic
hazardous wastes are therefore.

(A) Since subpart CC controls do nor
applv 10 nonnazardous wastes. these
standards do not apply as the resulr ¢
manavging de-haracterized wasres.

(B) II the “» aste exhibits ignitabilic.
corrosivity. or reactivity (or is a mixture
which exhibits one or meore of these
characteristics). then the waste is
exernpt from subpart CC if it meets
treatrment standards for any of the
organic underlying hazardous
constituents which are present (and the
waste is no longer'subject to subpar: CC
if it no longer exhibits a characteristic.
whether or not treatment standards for
underlying hazardous constituents are
achieved). In this example. these
characteristic ~wastes are prohibited and
subject to the reqdirement to treat for
underlying hazardous constituents. so
that these standards clearly are
applicable:

C) If the waste or waste mixture
exhibits a characteristic for an organic
hazardous constituent (so-called
Taxicity Characteristic (TC) organic
wastes), then the waste must meet the
treatment standard for that constituent
plus UTS fer any organic underlving
hazardous constituent. These are the
current requirements set out in Part 268
for the waste andso are clearly
applicable:

T

o
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(D) If the waste or waste mixture
exhibits a characteristic for a metal. the
waste would be exempt from subpart CC
if it meets UTS for any organic
underlying hazardous constituent which
may be present. This result comes from
the Chemical Waste Management
cpinion cited above (although the EPA
has not ver amended the Part 268 rules’
to reflect the court’s holding with
respect to these wastes). and so can be
viewed as applicable standards for
purposes of the subpart CC exemption.

4. Examples

A number of examples that illustrate

the EPA intent and interpretation of the
“subpart CC'LDR exemption are
surmarized below,

1. FOOL ~ FOO8. Listed organic plus
listed inorganic. Meet treatment
standards for organics in FOO1L:

2. FO0Ll - DO18. Listed organic plus
organic TC. Meet treatment standards
for FOO1. treatment standards for
benzene. and treatment standards for
any organic underlying hazardous
constituenr in the D018 waste (or
eliminate the D018 characterisuc befors
the waste is managed in a tank.
centainer or surface impoundment. in
which case only the treatment standards
for FOO1 waste would have to be
satisfied for the exemption to apph™:

3. FOO1 + D008, Listed organic glus
TC mieral. Meet treaunent standaras for
FOO1 plus treatment srandards for anyv
vrganie underlving hazardous
constituents which may be present in
the DO0G wasre (or eliminare the D008
characteristic nefore the waste is
managed in a tank. container or surrace
impoundmenti. leaving the FO01
standard as the applicable treatment
standard):

4. FO06 + D018 + DOO8. Listed
inerganic. TC organic. TC inorganic.
Meet treaunent standard for benzene
and for organic underlying hazardous
constituents in D018 and D008 wastes:

3. FOOB. Ineligible for §264.1082(c) (+:
exemption.

There have also been questions
regarding whether this LDR exemption
applies to mixrures that would meet the
organic constituent concentration limits
specified for the hazardous wastes in
the mixture but for the contributien of
organic constituents from the
decharacterized wastes in the rnixture.
The EPA interprets the rule so that the
LDR exemprtion does not apply in these
circumsrances. First. the language of the
rule refers o “"all hazardous waste
placed in rhe unit” having to meet the
treatment standard, which logically
means meeting the standard at the point
the hazardous waste is placed in the
unit. Second. it is reasonable to look at

the point of mixing as a new point of
waste origination in keeping with the
overall thrust of the provision to reserve
the exemnption for wastes which actually
are treated, See 54 FR at 26633 (June 23,
1989) where the EPA noted a similar
view in the LDR context. The EPA also
notes that this interpreration is
consistent with other provisions of the
rule where the Agency has indicated
expressly that organic removal is to be
evaluated in the context of each
individual waste stream enrtering a
treatment process. See section
§265.1083(c)(2) (v (C). ~

he last issue addressed on this topic
in today's preamble concerns the
relationship of this exemption and
wreatrnent variances under the LDR
program. The EPA notes that the
exemption from subpart CC standards
applies only to hazardous wastes that
have been (reated to meet the treatment
standards set out in 40 CFR 268.40. This
language excludes alternative standards
which are established as part of the
rreatment variance process. which
alternative standards are codified in 40
CER 268.44. This distinction is
intentional. As the EPA recently noted
in the rulemaking amending the
treatment variance standards, it is
possible thart a reatment variance may
result in a standard which does not fuliv
remove volatile organics to the extent
contemplated in creating the subpart CC
exemption. For this reason. the EPA has
indreated explicitly that such wasies
mav remain subject to the subpart CC
rules. The EPA reiterates that approach
here.

The EPA is today amending the
treatment demonstration provision for
valuing waste analvsis results below the
limit of detecrion for an analyucal
method. [n response to comments. EPA
is today revising paragraphs (A) ana (B!
of §264.1082(¢)(2)(ix) and
§265.1083(c)(2)(ix). The change to
paragraph (A) is being made in
recognition that a relatively high blank
value for Method 25D does not
necessarily indicate that a waste stream
has failed 10 meet the treatument
demonstration requirements of
§265.1083(c)(2) (i) through (vi). The
blank value required in paragraph 4.4 af
EPA Reference Method 25D (codified in
appendix A to 40 CFR part 60) is an
indication of the organics contained in
the Polyethylene Glycol. not the
organics in the waste. For a Method 25D
analytical result. the method instructs
the operator to report the value of the
mstrument resulrs minus the blank
value. [n a circumnstance that the
instrument results are higher than the
blank value. the reported Method 23D
result would not be non-detect. but

rather, would be a numerical

.concentration value. In circumstances

that the.instrument results are equal 1o
the blank value, the reported result
would be non-detect. In the : :
circumstance resulting in a non-detect,
the Agency does not consider it
aporopriate o require the facility o ner
or operator to compare the trearment
results of paragraphs (¢)(2)(i} through
{(vi) in §264.1082 and §265.1083 to one:
half of the blank value, as was required
by the regulatory requirement being
revised today. Therefore, the Agency is
adding a provision that aliows the
facility owner or operator to substitute

- avalue of 25 ppmw for-a non-detect

Method 25D result, if one-half the
Merhod 25D blank value is more than 23
ppmw. The Agency has selected the
value of 25 ppmw because 1t represents
95 percent reduction of nrganics in a
waste stream of 500 ppmw. the required
percent reduction for a waste stream
with a VO concentration equal to the
action level fer the subpart CC
standards.

No default value similar to the 23
ppmw value described here is included
in the provisions for non-detect res.uits
in waste dererminations performed to
determine whether the hazardous waste
is below 300 ppmw at its point of waste
arigination. See 265.1084(a)!3). Such a
crovision is necessary in situations
wWhgre an QWwner or operator is
atrernpring to demonstrate a process has
achieved 93 percent reduction of
organics. because the concentration =i
the srream exiting the process unit mav
Need [0 De demonstraled o be as lov as
25 ppmw. Such is not the case with
waste determinarions performed to
demenstrata that the hazardous wasre
strearn is below the subpart CC action
level of 500 ppmw. where the waste
derermination need only dermonsirats
that the waste is below 500 ppmw. The
valuing of non-detects for waste
determinations performed at the point
of waste origination is discussed further
in the following section of this
preamble.

The EPA is revising paragraph (B! of
5264.1082(c) (2)(ix) and
§265.1083(c) (2) (ix) to clarify the
Agency's intent that the level of
detection for an analytical method other
than method 25D is the sum of the
limits of detection for each of the
regulated cornpounds in the waste
sample. As previously wrirtten. the
provision did not clearly indicate that
for purpeses of this subpart. cnly the
detection limits for organic compounds
with Henry's Law greater than or equal
to 0.1 Y/X are required to be summed.
to establish the limit of detection for an
analytical method.
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The EPA is also adding a reference to
organic hazardous constituents in

paragraph (c)(4)(ii) of §264.1082 (whxch"

applies when the LDR standard is a
designated method of treatment), to - -~
make clear that this provision requires
treatment of organics. With this

revision. 3764 1082(c) (4) (i) no.v

. conforms to §264.1082(c) (1), 2
conforming changc is being made to the
requirement for interim status facilities.
at §265.1083(c) (4) (ii).

D Wasre Dersrmination Procedures

Paragraphs in §264.1083(a)(2) and
§265.1084(a) (2) are revised by changing
*The average VO concentration of a
hazardous st aste at the point of waste
arigination may be determined < * =7
1o read as follows: “For a waste
derermination that is required by
paragraph (al(1) of this section. the
average VO concentration of a
hazardous waste at the point of waste
origination may be determined * * ="
This waste determination requirement
was explained in Section VILA.3. Wasre
Determnination Procedures, of the
preamble to the final rule {39 FR 62913.
December 6. 1994) as follows: “A
determination of the volatile organic
concentration of a hazardous waste is
required bv the subpart CC standards
only when a hazardous  aste is placed
in arank. surrace impoundment. or
container supject to the rule that does
net use air 2amission controls in
accordance wich the requirements of the
rule. A TSDFE owner or operaler is not
required to zztermune the valatile
organic concentration of the waste if it
is placed in a tank, surface
impoundment. or container using the
required air emission controls.”
Consistent with this statement. the EPA
is slightly revising the current rule to
make clear thart the average VO
concentration determination is required
only for hazardous waste placed ina
unit not using subpart CC air emission
controls and not otherwise exempt from
using subpart CC air emission controls.

Today s action also revises
§265 10R4(a1 13 (i (B) 1o clarify the
EPA's intent regarding the number of
samples required for a waste
determination. The amended paragraph
states (as did the published rule
language at §265.1084(a) (5)(iv) (A) (see
59 FR 62939, December 6. 1994)), thart
the average of four or more sample
resulls constitutes a waste
determination for the waste stream. This
amended paragraph further clarifies that
one or more waste determinations may
be needed to represent the average VO
concentration over the complete range
of waste compositions and quantities
that oceur during the entire averaging

period (due to normal variations in the
operating conditions for the source or

- process generating'the'hazardous waste *

stream). Therefore, to determine the
average VO concentratiofi of a waste® -
stream generated by a process with large
seasonal variations in waste quantity. or
fluctuations in ambient temperature.
several waste dererminations (of four or
more samples each) will be required.
The affected putlic has been fully
informed of the EPA’s intent regarding
the fact that four samples constitute a
waste determination, and chat cne or

- more waste determinations may be

needed to characterize the waste

- stream’s VO concentration over the

averaging pericd. To inform the public
of the rechnical requirements and
compliance options in the amended
subpart CC RCRA air rules. the EFA
conducted a series of six seminars
during August and Septernber of 1393
and an additional six seminars during
August through November of 1996.
During these serminars. the EPA
presented a thorough discussion of the
dletails associarzd with making a svasiz
determination. 'Refer to EPA RCRA
Docket No, F-93-CE3A-FFFEFE. ltem
No. F-95-CE3A-50017 and Docket No.
F-96-CE3A-FFFEF)

In another clarifying revision. in each
citation of Methed 8260(B) and Merhod
8270(C) in " Teast Methods for Evaluaring
Solid Waste. Phiysical: Chemical
Merhods.” EPA Publication SWLB-!’S.
the reference ©s version (B) or .Q)
being deleted by today’s actic Tm
sirations that ars being revised wears
aaded by the November 25, 1236, final
rule amendments (61 FR 59932) to the
following paragraphs of §265.1084:

AN 2. @ 1N (R, @ BN G
(b) (3){iil). (b){I(iti) (F). and (b)(3) {ii115).

It was the EPA's intent that the
current version of sach of these
methods. as applicable to the waste
being measured. be used in making a
waste determination. not necessarily the
specific versions cited. At the time the
November 23. 1996 amendments were
published. the versions 8260(B) and
8270(C) were only proposed methods:
the published versions were 8260(A)
and 8270(B). Specifying these particular
versions was an inadverient error.
which is being corrected by today’s
action. As was stated in Section [V.F,
Waste Determination Procedures, of the
preamble to the final rule amendments
(61 FR 59942. November 25. 1996). after
extensive review. the EPA decided that
as alternatives to using Method 22D for
direct measurement of VO concentration
in a hazardous waste for the subpart CC
RCRA air rules. it was appropriate 10
add Methods 624, 625, 1624, and 1625
(all contained in 40 CFR part 136.

appendix A) and Methods 8260(B) and

8270(C) (both in “Test Methods for
‘Evaltiating Solid Waste. Physical/

Chemical Methods' in EPA publication
SW=846) when these methods are used
under certain specified conditions. I
was noted that for each of these
metheds. tnere is a published list o7
chemical compounds which the EP 3
considers the method appropriate 1o
measure. The owner or operator may
only use these methods to measure
comnounds that are contained on the
list associated with:that method. uniess
specified validation. procedures are aiso
performed. It was further noted. that for

--the purpose of a waste determinaticn.

the owner or operator must evaluar
mass of all YO comlpeunds inasw
that have Henrv's Law value above tha
0.1 Y/ X value. Therefore. it is the EFA's
position that the owner or operator :s
responsible for determining that the
analytical merhod being used for a
waste determination is sufficient to
evaluate all of the applicable organ.:
compounds that are contained in ths
waste,

(Note: Today s action tncludes a revisc ?
list of known compounds with a Henry s Law
value less than or equal to 0.1 ¥/X, conia.ned
in appendix VI of subpart 285; the revisions
correct typographical errors and tformac he
l1st to be alphabetical )

Also intoday’s action. a printing =mar
that plaLed §263.1084 (@ (DAY 27 the

end of § 29313841 (3NiiD) has beer
correcned. In addition. in the Nov
25 1996 final rule amendments
Jecause ora r‘;po graphucal sror e
‘:963 1084 (a) (3) (i1} {G). the words

mcroducnon and analysis™ were
omitted from the sample handling s72os
for which site-specific procedures must
be documented inithe quality assurance
program ta minimize the loss of
compounds due to volatilization.
biodegradation, reacrion. or sorption.
Todav's amendments revise
§265.10847a)(3) (i11) (C) to readt as
follows: “Documentation of site specific
procedures 10 minimize the loss of
compounds due to volatilization.
biodegradation. reaction, or sorpric
durln‘J the sample collection. storage.
preparauon mtroductlon and analvsis
steps.

Several commen[ers have stated that
the subpart CC provisions for treatment
of non-detect values in the analysis of
treated waste samples. contained in
§5264.1082(c}(ix). and
265.1083(c) 2\(ix), should also apr, ghie
waste determinations at the point ¢
waste origination! for purposes of
determining compliance with the 300
ppmw VO concentration action level of
the standards. Commenters requestad
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this application of the non-detect policy
to waste determinations because a waste

determination consists of the average of -

four or more samples, and scme of the

samples analyzed may yield results that--

are below the analytical method’s limit
of detection. The cormmenters’ concern
is the same rationale that '2d EPA to
amend the provisions at secrions
264.1082 and 265.1083 in the Novemoer
25, 1996 final rule amendments:
without such a provision. the cwner or
nperator does not have a way to assign

a numeric value for a non-detect
reading. when computing the average of
four or more waste samples to calculate
a waste determination. The same logic
applies to both circumstances, and it
was obviouslv an oversighit that EPA did
not include this provision in the
November 25. 1996 final rule
amendments. Thus. the EPA is today
adding to the waste determinarion
provisions at § 265.1084(a)(3) (iv). a
provision for valuing non-detect
analytical results. The new rule
language provides the appropriate
auidance on the valuing of non-detecrts
in the zalculation of the average of four
or moere samples for a wasta
determination.

(Note: A corresponding amendment is not
required at §265.1084(b)(3) (iv) for weated
hazardous waste because e se rules
specificallv §264 1082(¢) (2V 1w and
3265 1033(c)(2) {iv). conuain provisions fer
valuing nun-detects when determining
[)r’ltﬂ[l‘ilJHCt‘ of an urganic JCS[LLICU(JI{\.JI
remuoval process.)

hie EP A rodav is alse ameanding
regulatory language o refiect a
clarification that was addressed in the
November 25. 1996 rulemaking
preamble 151 FR at 59942 but was
inadverrently amiced from the
regulatory text. This amendment adds
two new paragraphs to the . aste
determination provisions, $265.1084
{a)(3)(v) and (b)(3) (V). to state that EPA
would determine compliance with the
subpart CC regulations based on the
same test merthod used by the facility
owner or operator. provided the owner
or operator had used a test method
appropriate for the waste. The
appropriateness of an analytical method
is described in paragraphs §265
{a)(3)(iii) and (b)(3)(iii). respectively.
The Novernber 25. 1995 preamble to the
final rule amendments (61 FR 59943)
stated that. % * * as long as one of the
allowable rest methods is being used for
direct measurement of the VO
concentration of a hazardous waste, the
EPA would only enforce against the
facility on that basis (i.e.. using the same
test method). unless the method used is
not appropriate for the hazardous waste
managed in the unit.” Teday's

amendments add a paragraph to the
analysis section of the final rule's waste
determination procedures at § 265.1084
(a) and (b) to codify this intended
provision.-- -

As published in the November 25,
1996 final rule amendments (61 FR

38973), paragragh 263.1084 @) ($ (i)

provides that the results of a direct
measurement of average VO
concentration shall be used to resolve a
disagreement between the Regional
Adminisrrater and the owner or
aperator regarding a determination of
the average VO concentration of a -
hazardous waste stream using
knowledge. To clarify that in such cases
where there is disagreement regarding
use of knowiedge. the owner or operator
has the discretion to choose an
appropriate test method or methods. the
following sentence has been added to
§2635.1084(a)4)(iv1: “The owner or
operator may choose one or more
appropriate methods to analyze each
collected sample in accordance with the
requirements of paragraph (a) (3) (i) of
this section.”

The EPA is alse zlarifying the waste
determination requirements for rreated
wastes. Prior to today’s amendment. the
subpart CC regulatory text required
analysis of all treated waste. As
explained below 3 -waste determinarion
is unnecessarwv for awaste freated by
either a boiler or :ndustrial furnace BIE?
operated in accordance with subpart H
1o 4) CFR part 2245, ar a nazardous
waste incirerarer cperated in
acocordance “with s:bpart O o 40 TFR
parts 264 ¢r 263, tiie EPA is amenaing
the rule to ¢larify this. Today's action
revises paragraph (b)(1) of §5264.1083
and 255.1084 ro rzquire that the cwner
or operator perform the applicable waste
determinarion for each treated
hazardous waste placed in a waste
management unit exempted under the
provisions of paragraphs (c) (2)(i)
through (c)(2)(vi} of §§264.1082 and
265.1083, respectively. Those specific
paragraphs are cited in today’s amended
rule language to clarify that a waste
determinatian is only required for a
hazardous waste placed in a waste
management unit exempted under one
of the treatment demonstration options
that is a performance standard, as
opposed to an equipment specification
standard. As was noted in Section
VILA.2.b. Treated Hazardous Waste, of
the final rule preamble {59 FR 62914,
December 8. 1994), provisions for
hazardous waste treatment are specified
in the subpart CC standards for the
following processes: (1) An organic
destruction. biological degradation. or
organic removal process that reduces
the organic content of the hazardous

waste and is designed and operated in
accordance with certain conditions
specified in the rule; (2) a hazardous
waste incinerator that is designed and
operated in accordance with the”
requirements of 40 CFR part 264 subpart
O or 40 CFR part 265 subpart O: or (3)

a BiF thar is subject to the requirements
of 40 CFR part 266 subpart H.

Under today's amendments to the
rule. the EPA is clarifying its criginal
intent. that a waste determination is
required only for a wreated hazardous
waste placed in a waste management
unit, if the unit is exempt from air
emission control requirements under
provisions contained in paragraphs
(c)(2)(1) through (¢)(2)ivi) of $§284.1082
and 265.1083. The EPA requires waste
demonstrations for those treatment
demonstration options to ensure that the
treatment conditions specified in
subpart CC have been met. As explained
in the December 1994 final rule
preamble (59 FR at 62914. December 6.
1994), the waste demonstration results
are required to indicare that a sufficient
mass of organic constituents have been
removed or destroyed from a regulated
waste stream. prior to it being placed in
a hazardous waste rmanagement unit
that is not equipped with air emission
controls. The treatment demoensrration
options listed in paragraphs (¢){2)11)
through {viit) of §§264.1082 and
265.1083 are hased on the wreaimen:
process achieving a u3% redudction by
weight of organic constituents in the
waste. Far rhe provisions of (c}2)(1)
rhrough (e){2)v) of §5254.1082 and
285.1C83. the treatment process is not
specified in the regulation; rather the
requirement is based on the removal
efficiency of the treatment process.
Thus. to demonstrate compliance. EPA
considers it necessary that the owner or
operator perform waste determinations
to demonstrate the appropriate removal
efficiency has been achieved. However.
the treatmerit demonstration provisions
of paragraph (c)(2)(vii) in §§264.1082
and 2635.1083 require that the hazardous
waste be treated in an incinerator that
is designed and operated in accoraance
with the requiremments of subpart O in
40 CFR part 264 or part 263: and the
treatment demonstration provisions of
paragraph (c)(2)(viii) in §§264.1082 and
263.1083 require that the hazardous
waste be treated in a BIF that is
designed and operated in accordance
with the requirements of 40 CFR part
2686, subpart H. The EPA considers
compliance with those combusrion
standards to be sufficient demonstration
that the organics in the waste will be
destroyed by 93 percent or more. by
weight, and does not consider a waste
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determination necessary. The EPA has
consistently given verbal gmdance that
waste determinations.are not required.
for waste treated in the above- -

. mentioned specific units, and is today..-
making an amendment to the regulatory
text to make the regulatory requirements
consistent wirh this guidance.

In a further clarification, the EPA
interided thar the owner or operator use
the same test method to determine the
average VO concentration at the point of
waste treatment as is used at the point
of waste origination. if these values are

_ to be used to determine the effectiveness

of a treatment system. As was stated in

Section IV.F, Waste Determination

rule amendments (61 FR 59942,
November 25. 1996). “The mair point
that must be reemphasized regarding
direct measurement of VO concentration
is that. although the EPA is amending
the rule to allow various test methods
other than Method 25D to be used in a
waste determination, the owner or
operator must use a test method(s) that
{s appropriate for rie compounds
contained in the waste. The method(s)
used for the waste determination musrt
be suitable for and must reflect or
account for all compounds in the waste
with a Henry's Law constant equal to or
ureater than 0.1 Y X at 23 degrees
Celsius,”

Since the effectiv 2ness of a waste
(rearrnent process must be judged on the
basts of the process s capacity to reduce
the organics in waste relative (o their
concentration at the point of wasre
origination or at the point of entry o ths
treatment systerm. the method(s) used
for the waste determination at the point
of wasre rrearment must be approgriate
to detect and measure the compeunds in
the waste at the point of waste
origination: to put the measurements on
a common basis and provide an accurate
cormparison, the EPA considers it
necessary that the method(s) used at the
point of waste originarion must be the
same as the method(s) used at the point
of waste treatment. To clarify this
requirement. which the EPA has
heretofore considered implicit. the
following sentence is being added to
§265.1084(b) (3) (iit): "“When the owner
or operator is making a waste
determination for a wreated hazardous
waste that is to be compared to an
average VO concentration at the point of
waste origination or the point of waste
entry Lo the (reatment system, to
determine if the conditions of
§264.1082(c) (2)11) through () (2)(vi) or
§263.1083(0)(2) (i) through (€} (2)(vi) are
met. then the waste samples shall be
prepared and analyzed using the same
method(s) as were used in making the

initial waste determination(s) at the
point of waste origination or at the point

~of eritry to the treatment system.” (Only
‘the waste determination provisions in

part 265 are being revised in connection
with this rule clarification and the
following rule clarification, because the
subpart CC waste determination
protocols are contained in part 265, and
the part 264 standards cross-reference
part 265.)

Because of a printing error. the
equations for calculating the actual
organic mass removal rate in
§265.1084(b)(8)(iii) and far calculating
the actual organic mass biodegradation

2 _rate'in §265.1084(b) (9)(iv) were out of
Procedures, of the preamble to the final

place in the November 25. 1996
amendments (61 FR 39978). This
document corrects the placement of
these equations.

In a further clarification to the waste
determination procedures of subpart CC.
paragraph 2635.1084(d) (5) (ii) required
thar a mixture of methane in air at a
concentration of approximately. but less
than. 10,000 ppmw be used to calibrate
the detection instrument used to
determine no detectable organic
emissions. It was the EPA's intent that
the calibration procedure be consistent
with the procedure specified in the
subpart BB equipment leak test methods
and procedures at §5264.1063 and
265.1063. as thev reference the same
moniioring proc,edure Paragraph
MY () (i) of §264.1063 and 265.1063
specifies that calibration gases for the
derecrion instrument shall be, 7'A
mixture of merhane or n-hexane and air
at a concentration of approximarely. but
less than 10.000 ppm methane or n-
hexane. Consistent with this
requirement. today’s action revises the
requiremert for calibration gases in
parts 264 and 265 to provide the owner
or operator the choice of using a mixture
of methane or n-hexane and air.

E. Standards: Tanks

Comrmenters have questioned whether
a facility owner or operator is permitted
10 install a closure device on a tank
manifold systern or header vent when a
series of tanks have their vents (i.e.. tank
openings) connected to a common
header. In many tanks systems. tank
vents are connected to a manifold or
central header, and a closure device (or
pressure/vacuum device such as a
conservation venr) is installed on the
header rather than on the individual
tanks. Prior to today's amendment. the
subpart CC level 1 tank requxrements at
paragraph (2)(2){iii) in § 264.1084 and
§7265.1085 could have been interpreted
to require that each opening an a Level
1 tank fixed roof must be either
equipped with a closure device or

connected through a closed-vent system
to a control device, with no allowance,
for the closure device or pressure/ . ...
vacuum device to be installed on the
tank manifold system. The EPA did not

.intend the regulatory requirement to

disallow a closure device or pressure/
vacuum device from being installed zn
a rank manifold system. The EPA is
aware that such tank manifold or vzrt
header systems provide a degree of
emissions reduction which is derived
from vapor balancing between tanks
during unloading and inter-tank
transfers; the EPA clearly did not intend
to discourage their use. The EPA is
therefore amending the subpart CC tank
standards to prov 1de that a closure
device can be installed on a manirz.2
vent header for Level | tanks. by
revising paragraph (c)(2) (iii) in
§264.1084 and § 265.1085.

In the November 23. 1996 final rule
amendments, the EPA promulgated a
provision that allowed a facility to
install and operate air emission consral
devices on Level 1 tanks. As publisized.
rhe regulatory language for that
provision inadvertently made it
mandarery that these control devices te
operating at all times when hazardous
waste is managed in the tank. even at
rirnes of routine maintenance. The EPA
is amending the rules today o clari™
thart the control device is not requirzd o
be operating during specified pericds.
including those instances it is necessary
o provide access td the tank for
performing routine inspections.
maintenance. or other activities ne=2=
for normal operarions. Examples o2
activities include those times wher &
worker needs to open a port or hatch (o
maintain or repair equipment.
Paragraph (B) is being revised in
§264.1084(c)(2) (iii) and
§265.1083(c)(2) (iii) ro better conver
intent.

[n the amendments 1o the final rule
published on November 23. 1996 (61 FR
39944). the preamble at Section G.
Standards: Tanks that discussed the
revisions to the subpart CC tank
standards. stated " = *anoption is
being provided allowing the use of an
enclosure venred [hrOuC’h a closed-vent
system to an enclosed combustion
device or a control device designed and
operated to reduce the total organic
content of the inlet vapor streamn by at
least 95 percent by weight.” in order to
comply with the tank level 2 air
emission control requirements.
However, the latter portion of this
staternent was incocrect and the EPA s
clarifying that it was the EPA’s intent
that only enclosed combustion devices
can be used as control devices under
this alternative to comply with the Tank

falt

G
==

This
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Level 2 air emission control
requiremnents. [t should also be noted
that the regulation as-amended by the

" November 25,1996 Federal Register

- docurment (at §§ 264.1084(d) (5) and
265.1085(d)(5)) was correct and did not
contain the statement regarding the use
of a lnon-cormbustion) “control devies
designed ana operated to reduce the
toral organic content of the inlet vapor
stream by at least 95 percent by weight.”
Since publicarion of the November 23,
1996 preambie. the EPA has
consistently and repeatedly provided
verbal clarification in all forums where
the subject of level 2 tank enclosures
has been raised. that the noted preamble
text is incorrect and thar level 2 tanks
operated inside an enclosure must be
vented to an enclesed combustion
device. The EPA provided this
information publicly at each of the six
seminars EPA conducted in September
through December of 159€: additionally.
an industry trade association provided
this same clarification at the two
seminars the industry trade group
conducted in March and Aprit of 1997
(these serminars are discussad in the
Background section of rodav's
preamble). Additonally. the
requirement for enclosed combustion
devices on level 2 tank enclosures was
strongly atfirmed in the accompanving
printed marterials for each of these EPA
and tndustry trade group seminars:
these printed marerials wer2 disrributed
to all seminar attendees. and 10
addirional members of EPA and the
regulated community. for informational
purposes and peer review. Further. the
RCRA Hortline has been clarifying the
regulatory t2xt requirement for enclosad
combustion devices to callers who have
raised the topic to Hotine
representatives. The requirement for
enciosed combustion devices on level 2
tank enclosures is not being amended by
today’s action. However. the EPA is
currently considering a future
amendment to this requirement that
would allow owners or cperators [0
operate a Level 2 rank enclosure vented
1o an alternate conrol device, provided
they make certain site-specific
demonstrations. The reason EPA
currently requires enclosure emissions
to be vented 1o an enclosed combustion
device is because organic concentrations
in air within the enclosure are very
dilute. due to the inherenrt dilution in
the enclosure. and are often less than
100 ppm crganies by valume. [t is not
clear to the EPA that control devices
other than enclosed combustion
devices. can reduce arganics in such a
dilure vent stream by the 95 percent
control efficiency required the subpart

CC standards. The EPA has agreed to
investigate the possibility whereby a
facility could make a case-by-case
demonstration of a non-combustion
control device efficiency: the EPA
would require the demonstration to .
show that a mass of organics would he
removed from a given waste. using a
particular enclosure and control device.
equivalent to 85 percent reduction of
organics in the tank headspace, if the
tank were to be equipped with a discreec
cover. Though such & demonstration
would likely be fairly detailed and
costly, commenters have indicated that
they would be interested in pursuing
such an option if it were included in the
subpart CC rank enclosure requirements.
The EPA considers that such an
equivalency would be consistent with
the existing tank standards: if a
technically feasible and verifiable
equivalency demonstration technigue
can be developed. this could be a
reasonable alternative to the
requirernernt for enclosed combustion
devices under the Level 2 tank
enclosure conrrol option. The EPA will
continue to investigate this opticn. and
if a viable approach can be developed.
will publish a future amendment to
incorporate it into the subpart CC Level
2 tank standards.

The EPA has received inquiries as to
wherher doors are allowed tc be open
on level 2 tank enclosures. and how
doors are regarded under the provisions
for natural draft openings (NDO) in the
“Procedure T—Criteria for and
Verification of a Permanent or
Temporary Total Enclosure”™ under 44
CFR 52.741. appendix B ("Criteria T")
requirements. The Criteria T evaluation
of NDO is intanded re evaluate the
effectiveness of the enclosure at
capturing emissions from within the
enclosure. Therefore. for purposes of
Criteria T. the evaluation of the
enclosure must be conducted on the
enclosure as it is operated during
hazardous waste management
operations. If the enclosure has a door
that is closed during waste operations.
then the open doorway would not be
considered an NDQO: however, cracks or
openings thart exist around the door
when it is closed would be considered
NDO. Doors on enclosures are often very
large. ro accommodate waste
transportation vehicles; thus. the
effectiveness of an enclosure is severely
altered by the positioning of such a
door. Qbviously. if a door is normally
open during times when hazardous
waste is managed in the enclosed tank.
the open doorway would be considered
an NDO.

By this clarification, the EPA is not
precluding the opening of enclosure

doars. The EPA considers it appropriate
to allow enclosure doors to be open for
the same circumstances that tank covers
can be open under paragraph ' '
265.1085(@) (2)(1) (A) and similar
paragraphs.for tanks equipped with
fixed roofs—when necessarv ta provide .
access o the tank for perforining routine
inspection. maintenance. or ¢ther
acrivities needed for normal cperations.
Also commensurate with paragraph
255.1085(2)(2)1(i) (A). following
completion of rhe activity. the owner or
cperator should promptiy secure the
door in the position it was in during the
evaluation of the NDO.

It also warrants clarificaticn that the
enciosure door (and orher openings raot
accounted for as Criteria [ NCO) must
be clesed at ali times that hazardous
waste {s managed in the enclosed tank
‘unless the tank is exempt from subpart
CC air emission control requirements).
1ot just when waste is being treated in
the tank. The EPA considers it
inherently obvicus within the tank
standards thart the enclosure zround a
tank must be operated in the same
manner in which ttwas evaluated for
the Criteria T requirements.
Specifically. paragraphs §264.1084{1)(1)
and §265.1085(i)(1) require that the
enclosure be designed and cperated in
accordance with the Criteria T.

The EPA recoznizes that it is not
feasible to require all waste transfer o
and from a tans enclosure to be
conducted by enclosed transizr svsizms,
However. the EP A does consider it
reasonable to interpret the provisiens o
§264.1084(i)(1) and §265.1083(1)(1) to
require that the enclosure be aperarted in
the same mannear in which it was
svaluated for compliance with Criteria
T. Thus. the EPA is clarifving that
enclosure doors and other openings not
evaluated as NDO shall be closed when
hazardous waste is managed inside the
enclosure, except when it is necessary
to open the doocr or opening for waste
transfer. equipment access. or worker
access.

In the Decernber 6. 189+ final
regulation, the regulatory text at
§§261.1084(g) and 265.1085(g) allowed
that an owner or operator may install
and operate a safety device on tank
covers. closed-vent systems and control
devices. The amendments published on
November 25. 1996 amended the tank
requirements: in those amendments. the
provision for safety devices was
inadvertently omitted from rthe tank
requirements for floating roof covers.
Today's action adds new paragraphs
264.1084(e)(4). 264.1084(H (4).
265.1085{e)(4). and 263.1085(f)(4)
stating that safety devices are allowed
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on both internal and external floating
roof tank covers.

Today’'s action amends :
§264.1084(f) (3)(iii). to correct a -
typographical error. The sentence “Prior
to each inspection required by
paragraph () (3)(i) or (f)(3)(ii) of this
subpart = < =" is revised 1o read as
follows. “Prior to each inspection
required by paragraph {(f)(3)(i) or
(0 (3) (i) of this section * * * Also. to
carrect another typographical error in
§264.1084(D(3) (1) (D) (4 and
§265 1685(D (3 (D)D) (H. the phrase
= = = and then dividing the sum for
each seal type by the nominal perimeter
of the tank.” is revised to read as
follows "> < < and then dividing the
sum for each seal type by the nominal
diameter of the rank.”

[n the November 25. 1996 final rule
amendments (61 FR 59932), an
exemption from the control
requirements of subpart CC was added
for a tank, surface impoundment. or
container for which all the hazardous
waste placed in the unit meets the Land
Disposal Restrictions (LDR) as specified
in §§264.1082(c)(4) and 263.1083(c)(4).
However. the EPA tnadvertently failed
to add this exemption based on meeting
applicable LDR treatment standards to
the exemprion from the closed system
transfer requirements. Today’s change
aclds paragraph (iii) under
§§264.1084())(2) and 2635.1083{j)(2) to
corract this oversight. Ir was criginally
the EPA ¢ intent to make rhis
conforming amendment for closed
svstem transfer requirements in the
November 23, 1996 action. The basic
structure of the subpart CC rule is that
once a hazardous waste is subject to the
provisiens of the rule. all containers.
ranks. and impoundments managing the
wasle are subject to the rule's
requirernents. However. once a waste is
treated to destroy or remove organics in
a manner specified in the rule.
downstreamn tanks, containers. and
surface impoundments are not subject to
the subpart CC air requirements to
operate the units with covers and/or
control devices.

(Note: Recordkeeping, monitorning, reportng
and testung requirements may apply to those
downstream units.) See Section VILA.2Z.b,
Treated Hazardous Wasre, of the preamble to
the final rule (39 FR 62914, December 6,
1994). The EPA inadvertently failed to codify
thus core principle for closed system transter
and 1s correcting the omission tn today's rule

F. Standards: Surface Impoundments

Todav’'s action corrects a
typographical error in §§ 264.1085(b) (2)
and 263.1086(b)(2) by revising the
phrase "= * * paragraph (d) of this
sections.” to read ''* * * paragraph (d)

of this section.” Also, the EPA is
clarifying the requirements of _
§§264.1085(d) (1) (iii) and
265.1086(d)(1)(iii} by making a non-
substantive editing change. “Factors to
be considered when selecting the .
materials for * * *" is redrafted to read
“Factors to be considered when

_selecting the materials of construction

=+ =" To correct another typographical
error in §§264.1085(d)(2}(i)(B) and
§265.1086(d)(2)(1)(B). “To remove
accumulated sludge or other residues
from the bottom of surface
impoundment.” is revised to read. “To
remove accumulated sludge or other
residues from the bottom of the surface
impoundment.”

As is discussed regarding ranks. in
Section E of this preamble. the EPA
inadvertently failed to add the
exemption for hazardous wastes that
have been treated to meet applicable
LDR treatment standards to the
exemption from the closed system
transfer requirements for hazardous
waste that is transferred to a surface
impoundment. Today's action adds this
exemption to the exernptions from
closed system transfer requirsmentis in
§§264.1085(e)(2) (1ii) and
263.1086(e) (2) (i1i).

G. Standards: Conrainers

The EPA has received comments from
the regulated community regarding the
inspection requirements for containers:
hese comments clearly indicare a wide-
spread misinterpretation of the rule
requirements relevant to container
inspections. Numerous commenters
referenced in their statements to the
EPA that the language in
§264.1086(cH () (1) and () (DD, and the
corresponding paragraphs in 40 CFR
part 263, require a visual inspection to
occur within 24 hours after acceprance
of each regulated container which is
ransported to a regulated facility and
which contains hazardous waste at the
time it arrives at the facility. Theyv also
noted that the requiremnent for an
inspection to be conducted within a 24-
hour time frame is unnecessarily
burdensome in some limited and
infrequent situations.

The visual container inspection
requirement is intended to provide
means for the facility owner or operator
1o ensure that the container has no
visible openings or gaps through which
organics could be emitted: see Section
[V.1.3 of the preamble. 61 FR 39948,
Ngvember 25. 1996. The amended
container regulations published
Naovember 23. 1996, did not specify the
time frame in which the initial visual
inspection must be conducted. The
regulation states, "In the case when

= * = the container is not emptied (i.e.,
does not meet the conditions for an. -

empty container-as spetified tn 40 CFR™

261.7(b)) within 24 hours after the ’

container is accepted at the facility, the -
owner or operator shall visually inspect .

the container * * *” The 24-hour
period in the rule language refers to tie
time limit on emptying the container
that triggers the visual inspection; the
rule language in § 265.1087(c) (4) (i) and
(d){4)(i). and the corresponding
paragraphs in 40 CFR part 265. as
publishied in November 1996. do not
specify the time frame in which the
visual inspections must be conducted.
However. it is the intent of the EPA that
rhe initial inspection be subject to the
same time requirements as were set out
in the December 6. 1994, final
regulation (see 40 CFR 285.1089(f) (1) of
the December 6, 1994 published
regulation (at 59 FR 62947)).
Specifically. the container inspection
must be conducted on or before the date
that the container is initially subject to
the subpart CC container standards.
Thus. for a container with hazardous

A aste that is transported to a regulated
facility, the inspection of the containar
is required on or before the date that the
container is accepted at the facility.

In those situations where it would be
infeasible to inspecrt a container on the
zate it is accepted at the facility. for the
ourpose of compliance with the subpart
< C container standards. it would be
acceptaole for the container to be
inspected prior ro thar date. For
xampie. ifan owner or operator of an
affected facility accepts a shipment of
containers that arrives at the TSDF on
a rruck. and the TSDF owner or operatar
is unable to conduct a visual inspection
of the containers at the rime of
acceptance of the container shipment. it
is acceptable under the rule to have the
generator or transporter perform the
visual inspection of the individual
conrainers before or during loading of
the contairers onto the truck for
rransport to the affected facility. The
rransporter or generator could provide
the recipient TSDF with some level of
information (e.g.. written
documentation) to confirm the
inspection has been conducted on or
before the date that the container is
accepted at the facility. It is likely that
the TSDF owner or operator would then
perform their own visual inspection
when possible. {e!g.. at the time that the
containers are unloaded from the truck
at the TSDF). Thef EPA considers the use
of generator or transporter supplied
information to comply with the visual
inspection requirements similar to
owner or operator use of generator
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information regarding the organic
content of a hazardous waste as a means
to comply with the waste determination
(i.e., VO concentration determination)
requirements of the rule. It should be
noted that in either case, it is ultimately
the responsihility of the owner or
operator of the affecred facility to be in
compliance with all the applicable
reguiatory requirements. The EPA is
amending the language in

§264.1086(c) (4) (i) and (d)(4) (i). and the
correspending paragraphs in 40 CEFR
part 263, to clarify that the 24-hour
pericd noted in the rule refers to the
time frame for emptying a container,
and that this 24-hour criterion then
triggers the need for a visual inspecuon
rhat musr te conducred on or befors the
date that the container is accepted art the
racility.

The amendment to §§ 264.1086
(c)(4) (i) and (d)(4)(i). and the
corresponding language in part 265, also
clarify the phrase “accepted at the
facilitv.” For the purposes of this
inspection requirement for containers.
the date of acceptance is the date of
signature that the facility cwner or
operator °nters on [tem 20 of the
Uniform Hazardous Waste Manifest of
the appendix to 40 CFR part 262 (EPA
Form 8700-22). as required under
subparr E of thus part. at §264.71 and
§265.71. The instructions to EPA Ferm
8700-22 at ltern 20. Facility Owner ¢r
QOperatar: Certification of Recelpt of
Hazardous Materials Covered by This
Manifest Except as Noted in [tem 18,
stare, "'Print or tvpe the name of the
person accepting the waste on behalr of
the owner or operator of the facility.
That person must acknowledge
acceprance of the waste described con
the Manifest by signing and entering the
date of receipt.” The EPA considers
acceptance of the waste to oceur at the
time of manifest signature. This has
been the EPA’s consistent interpretation
of this phrase. and is the guidance that
EPA has supplied both verbally and in
written seminar materials.

The EPA has received questions
regarding when the opening of a cover
or closure device is allowed on
containers. Several of these questions
have concerned the opening of the vent
on vacuum trucks during loading
operations and the opening of
containers vents to allow venting of
vapors for the purpose of worker safety.
With regard to vacuum trucks. the EPA
has always intended the subpart CC
final rules to allow containers to vent
emissions diractly to the atmosphers
during filling operations. This would
include use of a vacuum system to fill
a tank truck (i.e.. a container under
RCRA). Although the Decemnber &, 1994

final rules only allowed the opening
through which waste was transferred to
be open during waste wansfer, this was -
inadvertent; the EPA intended to allow
venting during waste transfer =-. & .
operations. either through the opening
through which the waste is transferred.
or through a second opening that would
serve as a vent. To this effect. the EPA
amended the subpart CC rules on
February 9. 1996 to clarify this point
{see 61 FR 4909). The fact that EPA is
not requiring zonfrol of vacuum rucks
is alsc discussed in the document
Hazardous Waste Treatment, Storage.
and Disposal Facilities—Background
Information for Promulgated. Organic
Alr Emission Standards tor Tanks,
Surface Impoundrments. and containers.
see EPA-433,R-94-076b. November
1994, Section 5.6.5. where it is clear that
the EPA is fully aware thar a practical
means of controlling the exhaust from
the vacuum pump on a vacuum truck
has not been demonstrated. The EPA is
now reiterating that these types of
svstems are allowed under the subpart
CC container rules.

In response 1o comrmenters. EPA is
providing clarification thar venting of
containers for worker safety is also
allowed under the subpart CC container
rules. Provision (iii) of §§264.1086(c)(3)
and 265.1087icn3j. which allows
epening of a closure device ¢r covar
when access inside is needed. would
allow the owrer or operator to ven! a
zontainer pricr o sending a worker mnio
a tanker or other container for clean-ocut.
This tvpe of venting is necessaryv 12
avoid an unsafe condition when
entering a confined space. For example.
venting both before and during the
cleaning operations is needed ro reduse
the organic vapor concentration below
the lower explosive limirt (LEL) for
worker safery. In addition. provisien (V)
of §§ 264.1086(c}(3) and 265.1087(c)\3).
which allows opening of a safety device
at any time clearly shows the EPA intent
regarding the implernentation measures
necessary ta avoid an unsafe condition.
The EPA considers that the currant rule
language allows this type of venting for
maintenance of worker safety. and is
providing this preamble discussion in
response to requests from commenters.

An additional interpretive
clarification 15 required. regarding the
ransfer requirements to. from, and
among hazardous waste containers.
specifically when transfers occur in
conjunction with hazardous waste
stabilization operations.

The first clarification addresses
whether the addiricn of sorbent
materials is considered to be waste
stabilization for the purposes of
compliance with subpart CC, and rhus,

whether such activities are required to
be conducted in containers equipped

-~ with'level 3 controls. There has been

specific inquiry as to whether the

- subpart-CC level 3 container standards

apply in situations where an owner or
operator “transfers’” hazardous waste
from one container. such as a bulk
container or rall off box. to a second
unit. and adds the sorbent to the wasrte
after each scoop of waste is placed in
the second unit. The container
standards ar §264.1086(b) (2! state that.
“= < = the owner or operater shall
control air poilutant emissians from the
container in accordance with the
Container-Level 3 standards specified in
paragrapti (' of this secticn at those
rimes during the waste stabiiization
process when the hazardous waste in
the container is exposed to the
atmosphere.” [n its definiticn of waste
stabilization at 40 CFR 265.1081. the
EPA has stated that stabilization
includes the elimination of free liquids.
but does "'not include the adding of
absorbent materials to the surface of a
waste without mixing. agitaticn, or
subsequent curing, to absorh ree
liquid.” The associated preamble
language clearly defined what activities
EPA was excluding from the waste
stabilization definirion. See 61 FR at
48905, February 8. 1996, That preamble
discussiorn srated. "The EP A s also
amending the term “waste stabilizanon”
w specifically exclude the orocess of
adding non-reactive absorbent material
to the surface of a waste. The EPA
recognizes that ro meet cerrzin criteria
under the Land Disposal Restrictions. or
1o prevent the inrroduction of liquid
into certain combustion devices. owners
or operalors apply absorbent material (o
the surface of wastes just prior to
disposal. In such procedurss. the
container is opened. absorbent matzral
is placed on the surface of the waste to
absorb a relatively small amount of
liquid. and the container is closed. No
mixing or agitation is involved in the
process.”

It is clear from the text of the
regulation. as well as the February 9.
1996 preamble discussion, that addition
of absorbent, even with very limited
mixing or agitation. must be performed
in compliance with the container level
3 standards. In fact. this is the literal
meaning of the provision—such
“transfer’” operations result in mixing of
the sorbent marerial with the waste. a
condition rhat qualifies as ~vaste
stabilization under subpart CC. and
requires coacainer level 3 controls. (See
also the discussion of the EPA's
intentions regarding requirements for
containers in the February 9. 1996
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preamble at 61 FR 4903, which makes
clear that a hazardous waste transfer
operation conducted as described above
"~ would not satisfy the EPA’s stated intent
with regard to the general transfer
requirements of the container standards.
Therefore. the type of transfer operation
described above can only occur if the
containers meet the container level 3
requirements. 1he EPA repeats tnat this
requirernent has a sound environmental
basis. Containers would remain open to
the environmernt during such
operations. and the volatile hazardous
constituents will be released. The
reaction of the sorbent materials with
the hazardous waste would. in fact. be
likely to increase the volatilization of
ihe organics in the waste. while the
container would remain uncovered as
subsequent layers of waste and sorbent
were applied. Such a situation would
result in organic emissions that the EPA
considers most appropriately controlled
under the container level 3
requirements. and the rules so require.

The EPA recognizes. however. that
there are circumstances where addition
of sorbent is not stabilization and
therefore will not wrigger subpart CC
container standards. This is why the
rule states thar stabilization “"does not
include the adding of absorbent
materials to the surface of a waste,
without mixing. agitation. or subsequent
curing. to absorb free liquid.” The chief
example EPA has provided of such an
activiry is addinien of sorbent just prier
to the final disposition of the marterial
fthe siruation siven in the February 9.
1496 preamble discussion). Other
examples would involve situations
where tanks are covered immediately
afrer addition of serbent and stav
covered thereafter.

Examples could occur when sorbent
is added to a container at the end of a
work day. or at the final completion of
a waste transfer. The EPA’s technical
basis for allowing sorbent material to be
placed on the waste surface in these
limited situations. we repeat. is that any
potential for volatilization to the
armosphere of the organics in the waste
would be prevented by the immediate
application of the container cover.

A similar issue has come to the
attention of EPA, regarding the
container standards at §264.1086(d) (2)
and §265.1087(d) (2). which require that
ransfer of hazardous waste in or out of
a container "% < < be conducted in
such a manner as to minimize exposure
of the hazardous waste to the
armosphere. to the extent practical
= = <" This provision was an
amendment to the more extensive
transfer requirements that were
promulgated in the December 6, 1994

rule. The November 23. 1996
amendment also revised the tank and_
surface impoundment transfer- -
requirements such that only transfer

. between and among subpart CC-

regulated tanks and surface
impoundments are required to be
conducted ih an enc.osed transfer

- system. This amendment was made in -

recognition that it is 2{ten impractical
for waste in containers to be transferred
to tanks or surface impoundments
through an enclosed svstem. However, it
is the EPA's intent that transfer of
hazardous waste among containers. and

. between containers and surface

impoundments or tarks. be conductad
in a manner to minimize waste expcsurs
to the atmosphere. S22 $264.1084()
§284.1085(e). §264 1286(d)(2) and
corresponding paragraphs in part 263.
Members of the regulated community
have questioned whether it is possible
to evade these less extensive transfer
requirements by including an
intervening non-sutcart CC unit when
performing a transfer of hazardous
waste. Specifically. zertain regulated
facilities have discussed transferring
waste from a subpart CC-regulated urit
{e.g.. atank or container) to a unit nct
subject to subpart CC (e.g.. the floor of
a containment builZing). then
subsequentily transizrring the wasts 22 a
second subpart CC-rzzolated unit. Sing
the containment building is nota un
regulated oy subpar: 22, the subpart 20
standards do not irricose ransfer
requirements o or iram containmenrt
buildings: thus. the Tzcilities sugges:
that the subpart CC ransfer
requirements would te met. As noted
above. the subpart CC conrainer
requirernents state tnar ransfer of
hazardous waste to and from a regulared
container shall be conducted in a
manner which minimizes the waste's
exposure to the atmosphere. considering
practical factors. The EPA considers an
unnecessary and open-air transfer of
waste to or from a container. conducted
in whole or in part. to aveid the subparrt
CC conrainer (or tark) requirements. ¢
not meet the obvious intent of the
conrainer transfer requirernent (e.g.. see
264.1086(d)(2)). The EPA is aware of
waste transfer methods that would be
more effective in minimizing exposure
of the waste to the atmosphere—rthe
owner or operator is responsible for
conducring waste transfer in such a
manner as to minimize exposure of the
hazardous wasfe to the atmosphere.
Rather than leaving this issue open o
interpretation. the EPA will instruct
permit writers to invoke omnibus
authority under RCRA section
3005(¢)(3) to assure conrrol of such

.

transfers where necessary to protect
human health and the environment.

There are other aspects of the
container standards that also require
some further clarification; one point that
needs some additional explanation is in
regard to the Department of
Transportation (DOT) compiiance
demonstration aprion for ~ontainers,
The subpart CC container standards. as
amended November 23. 1996, allow
three aptions for campliance
demonstration. one of which is through
compliance wiih certain applicable DOT
regulatians for packaging of hazardous
materials for transportation.
Commenters have stated that thev
censider the specification in subpart CC.
as to which DOT packaging
requirements qualify for that
compliance option! to have resulred in
an overly stringent requirement.
However. the EPA has clarified that
demonstration of compliance through
the use of certain DOT packagings is
only one approach 1o demonstrating
compliance with the container
srandards. The regulated industry has
indicated to EPA that the vast majority
of hazardous wasta that is shipped in
DOT transport packagings meets the
requiremenis for conrainer level |
standards. Thus. if a facility owner or
operator i3 using a DOT packaging
which is not among these specified
under the subpart CC container
standards. the facilirv owner or operator
must conduct a visual inspection to
determine that there are nio visible
openings. cracks efc. in the contain=T.
See §265.1087(c)(1)(ii). The EPA
considers the existing regulatory
language to adequately convey this
inrent. and is including this preamble
discussion in response to commenters’
requests.

he container option o comply with

applicable DOT packaging regularions.
described at 40 CEFR 265.1087(f) and
264.1086(f). includes four requirements
which must all belmet to comply with
the subpart CC compliance
demonstration. The regulatery language
of that paragraph clearly indicates (in
fact. literally indicartes) that compliance
with all four of thé subparagraphs at
§7265.1087(f(1) through §265.1087(f)(4)
is required. since the requirements are
not presented as alternatives. The
following paragraphs provide a derailed
description of each of the four
requirements found at § 265.1087(f).

The first requirement. found ar 40
CFR 265.1087(0 (1. specifies that the
container must meet the applicable
requirements specified in 40 CFR part
178 or part 179. [ris EPA’s intent to
require that in order to comply with 40
CER part 265.1087(f). a conrainer must
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be subject to 49 CFR part 178 or part
179; it is also the EPA's intent to require
that such a container be in compliance -
with all the requirements of 49 CFR

parts 178 and 179 that are applicable. ---

(Again, this is the direct and literal
reading of the provision.) In developing
the firal rule, the EPA determined that
containers subject to and in compliance
with these requirements wouid achieve
the appropriate level of air emission
control: see the preamble discussion at
Secrien [V.[.1, 81 FR 59947, Novernber
23. 1496, The Agency could not make
that finding for containers not subject to
these provisions. A container not
subject to 49 CFR part 178 or 179 is thus
not aligible ro comply with “he subpart
CC rule through the requirements of 40
CEFR 2631087 (o)(1) (i) or (d)(1)(i). nor
the corresponding paragraphs in 40 CFR
part 264; it would have to comply with
the subpart CC rule through the
requirements of 40 CFR 2635.1087

) (i), (@ (). (d) (1) (i) or d(1)(iil).
or the corresponding paragraphs in 40
CFR part 264, as appropriacs.

The second requirement within 40
CFR 265.1087(f) for DOT-compliant
conrainers stipulates that the hazardous
waste must be managed in the DOT
container in accordance with all the
requirements contained in 49 CFR part
107 subpart B. part 172. part 173. and
part 180 rhart are applicable to that
container and the waste managed in that
conrainer. The EPA listed these
regulatory parrs because they were
characterized by the industry and by
DOT as the parts which describe the
requirelnernts [or management of
hazardous waste. for the types of
containers thar are specified in 49 CFR
parts 178 and 179. The refersnce 1o 42
CFR parr 107 subpart B is included to
recognize the exemptions for containers
that have been determined by DOT to be
equivaient or superior to those required
within 49 CFR part 178 and 179
standards.

The third and fourth requirements.
listed in 40 CFR 265.1087(f)(3) and (£ (4)
and their corresponding paragraphs in
10 CFR parr 264, state that, "< = = For
the purpose of complying with this
subpart. no exceptions to the 40 CER
part 178 and part 179 regulations are
allowed except as provided for in
paragraph (f)(4) of this section,” and
“For a lab pack that is managed in
accordance with the requirements of 40
CFR part 178 for the purpose of
complying with this subpart. an owner
or operator may comply with the
exceptions for combination packagings
specified in 40 CFR 173.12(b)." These
requirements indicate that the DOT-
authorized container must be in
compliance with all applicable

requirements in 49 CFR parts 178 and
179. Paragraph 265.1087(f) (3) of the
subpart- CC rule specifically means that
for the purposes of the subpart CC rule
provisions, compliance with 49 CFR
parts 178 and 179 is required, and no
exceptions to those provisions are
allowed {unless the container ware a lab
pack. as described in $265.1087 (D).
As with the earlier provisions discussed
above, this is the literal meaning of the
provision. There are many exceptions.
both explicit and implicit. to the 45 CFR
part 178 and 179 standards which are
contained in other sections of the DOT
standards. The EPA’s intent in 40 CFR
265.1087() (3} is to disallow any
ragulartory provision which removes or
alters a requirement contained in 49
CFR parts 178 or 179. regardless of
where that disallowing regulatory
provision is codified. or whether that
provision is specifically described as an
“exception.” For instance. 49 CFR
173.28(e) states that a non-reusable
container may be reused for cerrain
circumstances: however, the allowarice
of that paragraph would not be
recognized for comnpliance with the
subpart CC container standards at 40
CFR 265.1087(f) or 40 CFR 264.10886(f).
As another example, 49 CFR 173.204
contains an implicit exception for
certain hazardous marerials that states.
‘packaging need not conform te the
requirements of part 178." However. if
rhat packaging were used to manage a
hazardous waste subject to the container
regulations of the subpart CC rule. the
~ifect of 40 CFR 263.1087(013) wwould be
o require that. for compliance with the
subpart CC rule. such packaging must
comply with the requirements of 49 CFR
part 178. [n this example. 40 CER
263.1087(f) and 264.1086(f) would
disallow the exception to 49 part 178
provided by 49 CFR 173.204. Thus. as

a general matter, 40 CFR 265.1087(f) and
264.1086(f) have the intended effect of
requiring strict compliance with all
applicable requirements of 49 CFR parts
178 and 179 (other than the exception
for lab packs at 49 CFR 173.12(b)). for
the purpose of the DOT compliance
option within the subpart CC container
standards. Strict compliance with these
provisions is necessary to ensure that
the emission reduction intended by the
rule is achieved,

Teday's action also corrects two
rypographical errors in §264.1086. In
§264.1086(c)(2). "= = < Qrganic vapor
permeability. the effects of the contact
with the hazardous waste = * *"' is
revised to read as follows. "Organic
vapor permeability: the effects of the
contact with the hazardous waste
= * *"and in §264.1086(d)(2), ** = =

any one of the following: a submerged-
fill pipe * * *" is revised to read as
follows, ** * * any one of the
following: A submerged-fill pipe * = ="

For containers required ta use Level 2
controls under the subpart CC
standards. one option under the final
rules requires that the hazardous wase
be managed in a “container that
operates with no derectable organic
emissions.” (See §§ 264.1086(d)(ii} and
263.1087(d){ii).) The test for conducting
no derzctable organic emissions for <he
purpese of complying with this
requirement must be conducted in
accordance with the procedures
specified in Method 21 of 40 CFR par:
30. appendix A. However, under
subparr CC. there are no requirameris
tor periodic Method 21 leak monitcring
of containers. (See Section [V.[.3 of the
preamble to the final rule, 61 FR 55548,
November 23, 1996.) Any Method Z1
monitoring to determine if the
containers operate with no detectabiz
organic emissions is conducted atth=
owrer's or operator's discretion. In
order to clarify this point. rhe EPA has
amended the language in paragraph g
of the container standards.

H. Standards: Closed-Vent Systerns an
Control Devices

The inspecrion and monitoring
requirements under paragraph (c) of
52641087 and §265.1088 are being
amended to clarifv that the inspecnicn
and monitoring procedures specificallv
cited in paragraph (c){7) are applicaz e
o closed-vent svstems as well as o 102
control devices, The reference to cicszd-
vent systemn in paragraph (c)(7) was
inadvertently left out of the sentencs
specifving what shall be inspected ard
monitored: however. the procedures
specified in the paragraph did cite the
requirements applicable to closed-vent
systems, and it was thus the EFA's
intent that closed-vent systems be
included.

The EPA has received several
comments concerning how a TSDF
owrner or operater would demonstraze
compliance with the 95 percent remcval
requirement (see §265.1088(c)(1)iil) Tor
a vent stream with low concentration
organic vapor entering an organic air
emission contral device. The
commenters contended that the 93
percent removal or destruction
performance demonstration is not
feasible for low concenfration organic
streams. However. the EPA has not a:
this time found adequate technical
reascens 1o change the 95 percent conirol
requirement. Similar requirerments have
been included in other regulations
controlling air emissions from process
vents on hazardous and non-hazardous
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waste management operations (e.g.,
subpart DD in 40 CFR part 63) and .
guidance regarding compliance with the -
95 percent control requirement has been
published by the EPA, see EPA-450/3~
89-021, Hazardous Waste TSDF—
Technical Guidance Document for
RCRA Air Emission Standards for
Process Venrs and Equiprnent Leaks: ot
EPA-450/3-91-007. Alrernative Control
Technology Document—QOrganic Waste
Process Vens. The EPA has also
published guidance regarding the
control of low concentration organic
vapar streams; see EPA~450/R-95-003,
Survey of Control Technologies for Low
concentration Organic Vapor Gas
Strearns.

it has been suggested thar the EPA
include the use of an activared carbon
adsorption control system as a specified
technology and/or use of surrogate
compounds to demonsirate compiiance.
Again. the EPA does not have an
adequate technical basis to revise the
control device requirements to include
a carbon adsorption control equipment
specification. Carbon adsorption
systems require considerable
constituent and other site-specific
information for proper control device
design, unlike combustion systems, for
which arganic control efficiency is less
dependent on the particular organic
consrituent present in the gas stream.

" Therefore. the EPA has not included a
carbon adsorption equipmen
specification in the rule as an
alternarive to the 95 percent arganic
remaoval effictency demonstration.

Commenters also have requested thar
the EPA amend the control device
requirements of the rule to allow that
the temperature sensor for condensers
be placed in the coolant exhaust rather
than in the exhaust vent stream from the
condenser exit. The EPA selected this
monitoring location because its was
judged that monitoring the exhaust gas
provided a better and more direct
characterization of the performance of
the condenser. In addition. the
standards for closed-vent systemns and
control devices in subpart AA (see
§264.1033(1)) allow that "an alternative
operational or process parameter may be
monitored if it can be demonstrated that
another parameter will ensure that the
control device is operated in
conformance with these standards and
the caontrol devices's design
specifications.” This same allowance is
not contained in the part 263 standards
for interim status facilities because the
rules do not have provisions for
reporting and thus there is no direct
mechanism for Agency review of the
appropriateness of the alternative
parameter. The EPA did not seek to

burden the owner or operator of interim
status facilities with the additional
reporting requirements assaciated with
the technical*demonstration of

- equivalent characterization.of

performance. For those facllities that are
monitoring an alternative parameter,

e.g . condenser coolant exhaust rather
than the condenser vent stream exhaust,
in compliance with provisions of a
Clean Air Act regulation such as the
HON., the owner or operator of the unit
may be able to comply with the RCRA
atr rules through one of the Clean Air
Act applicability exemptions contained
in the RCRA air rules at §§ 264.1030(d)
and 265.1030(d) of subpart AA and
352641080617 and 265.1080{b)(7) f
subpart CC The EPA zontinues to
believe that rhe monitoring
requirements specified in the 40 CFR
part 263 rules are reasonable. and the
EPA does not consider it appropriate
allow alternative parameters to be
monitored without a mechanism for
Agency review af the alternative
approach {e.g.. a Clean Air Act or RCRA
permit). Therefore, the EPA {s not
armending the rule in this regard.

As previously noted in Section [1[.C of
this preamble, the November 25. 1996,
amendments to the subpart CC
standards for control devices and closed
vent systems \at § 263.1088(c (2)(1)).
added provisicns to allow up 0 2.10
hours per year for periods of planned
routine maintenance of a control device.
auring which time the control device {s
not required 1o meet the performance
requirements for enussion reductions
specified in the rule. The EPA has
received comments that control devices

such as boilers. industrial furnaces, and .

incinerators often require routine
maintenance that takes {onger than 10
days per vear. {n connection with this.
the commenters also requested that the
EPA provide an extension to the repair
period so long as the owner or operator
documents the decision to use an
extension by including certain material
in the operating record. The EPA
considers the emissions from hazardous
waste to be a significant source of
nationwide organic air emissions. and
does not consider it appropriate to
lengthen the time that a control device
may be out of service for routine
maintenance. while hazardous waste is
being managed in the unit. As
promulgated in December 1994, the
subpart CC standards did not allow
provisions for planned maintenance
time. because the modeled emission
reductions atributed to the
implementation of these standards were
based on control device operation at all
times that affected waste is managed in

a unit requiring a control device. In the
November 1996 amendments. the EPA
revised the control device provisi¢ns in
recognition that planned or routine
maintenance of control devices, within
reason, would limit the unplanned
malfunctions. However, the EPA
continues fo consider that 243 hours per
vear is an appropriate maximum
amount of time for hazardous wasis &
be managed in units withour the
required cornitrol device operating. Thus,
the EPA is not amending this provisicn.
[nstances of controi device down time
beyond the allowed 240 hours for
maintenance would be considered
periods in which the facilitv is not in
caompliance with the control
requirements of the rule.

The EPA is today clarifying that the
requirements for ménagement of spent
carbon. at §264.1088(c) (3) (ii} and
§265.1089{c)(3) (i) apply onlv to carzon
that is a hazardous waste. This
clarification has been made in both the
February 9. 1996 technical amendmernits
(see 61 FR ar 4910) and the November
25. 1996 final rule amendments (s2z 31
FR at 59936). When amending the
regulatory text ar §264.1087.0)(3) i1 and
§265.1088(c)(3) (i) in the November 25.
1996 action, the EPA inadvertently
omitted the phrases that state the
requirement applies to carbon that s 3
hazardous waste. and the requirement
applies regardless of the VO
concentration of the carben. Thess
statements had been incluged inthe
regulatory text prior to that Novernter
25 Federal Register documenu todz27s
amendment clarifies the EPA s inteni oy
correcring that omission.

[ Recordkeeping and Reporting
Requirernencs

In the November 25. 1996 final rule
amendments (61 FR 39952 and 35871
to parts 2684 and 263. the subpart CC
applicability was amended to exempt
any hazardous waste management unit
that the owner or aoperator cartifies is
equipped with and operating air
emission controls in accordance with an
applicable Clean Air Act regulation
codified under 40 CFR part 60. part 51.
or part 63. Thoughi the requirement for
owner ar operator certification was
established at §264.1080(b)(7). the EPA
inadvertently failed to add the
associated recordKeeping requirement to
the recordkeeping‘sections of subpart
CC. In order to establish minimum
recordkeeping requirements ror those
unirs rhat are exempted from the
subpart because the unit is in
compliance with control requirements
under a Clean Air' Act regulation. the
subpart CC recordkeeping requirements
are being amended by today’s action. A
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new paragraph (j) is being added to
§264.1089 and §265.1090 that requires
the owner or operator to record and
maintain: (1) a certification that the
- -waste management unit is equipped
with and operating air emission controls
in accordance with the requirements of
an appiicable Clean Air Act regulation
codified in 40 CFR parts 60. 1. cr 83;
and (2) 1dentification of the specific
requirements with which the unit is in
compliance.

Adding rhese requirements also
necessitated a change to paragraph () of
§264.1089 and §265.1090 in order to
include paragraph (j) in the list of
information specified for recordkeeping
under the subpart.

In addirion. todav’s acrigrreorrecs
typographical errors in §254.1089(a)
and §265.1090(a). In the last sentence of
5264.1089(a). '* *= * air ernission
controls specified in §§264.1084
through 264.1087 of this subpart in
accorcdance with the conditions
specified in §264.1084(d) of this
subparr.” is revised to read as follows,
"® < < air emission coatrols speciiied
in §5264.1084 through 26-.1087 of this
subparr in accordance with the
conditions specified in §264.1080(d) or
§264.1080(b)(7). respectively, of this
subpart.” Similarly. in the last sentence
of §265.1090(a), = = < air emission
controls specified in §§264.1084
through 26-4. 1087 of this subpart in
accordance with the condirions
specified in §264.1084(d) of this
subpart” is revised to read as follows.
U= s awr emission contrals specified
in §%263.1085 through 265.1088 of this
subpart in accordance with the
conditions specified in §263.1080(d) or
§263.1080(0b) (7). respectively. of this
subpart.”

Also in the recordkeeping secrions of
subpart CC, paragraph (f) of §264.1C39
and §265.1090 are being amended to
provide the full citation referenced in
the paragraph: the references to
§264.1082(c)(2) and §265.1083(c)(2) are
being expanded to state (¢)(2)(i) through
(c)(2)(v1)” in paragraph (f) to cover
specifically each of the exempticn
options. for which a waste
determination for a treated hazardous
waste is required.

In a further correction, paragraph
{(b)(1)(ii)(B) of §264.1089 and §265.1090
is being amended to correct the sentence
structure and eliminate the redundant
phrase “the following informarion.”

] Appendix Vo Part 265

Appendix V1o part 263 is revised
and reprinted in total. The revisions
made by today's action correct printing

errors in the November 25, 1996, final
rule amendments (61 FR 59993),

reformat the list to be alphabetical,
correct typographical errors in
compound names (for example,
dimethyl hydrazine (1,) is corrected to
read 1,1-dimethyl hydrazine), and add
CAS numbers that were not available in
the November 25. 1998. final rule
amendments.

There has been some uncertainty
among the regulated community with
respect to whether or not cyanide (CN)
is classified as an “organic” compound.
For purpeses of subpart CC. cyanide i3
listed in Appendix V[ to Part 265 as one
of the compounds with a Henry's Law
Constant less than 0.1 Y/X and as such
it is not necessary to quanrify CN as a
part of the velatile orgaric
concentration determination.

V1 Administrative Requirements
A. Docker

Six RCRA dockets conrain
information pertaining to today’s
rulemaking: (1) RCRA docker number -
91-CESP-FFFFF. which contains copies
of all BID references and other
information related to the developrnent
of the rule up through proposal; (2)
RCRA docket number F-92-CESA -
FFFFF. which contains copies of the
supplemental data made available for
public comment prior to promulgation:
3) RCRA docket number F-9.1-CESF-
FFFFF. which contains copies of all BID
references and orher infermation related
1o development of the final rule
following proposal: {4) RCRA docket
number F-84-CEZA-FFFFFE, which
contains information pertaining to waste
stabilization operations performed in
tanks: (5) RCRA docket number F-95-
CE3A-FFFFF. which contains
informarion about potential final rule
revisions made available for public
comment and {(6) RCRA docket number
F-96-CE4A-FFFFF. which contains a
copy of each of the comment letters
submitted in regard to the revisions that
the EPA was considering for the final
subpart CC standards. The public may
review all materials in these dockets at
the EPA RCRA Docket Office.

The EPA RCRA Docker Office is
located at Crystal Gateway. 1235
Jefferson Davis Highway. First Floor,
Arlington. Virginia. Hand delivery of
items and review of docket materials are
made at the Virginia address. The public
must have an appointment to review
docket materials. Appointments can be
scheduled by calling the Docket Office
at (703) 603-9230. The mailing address
for the RCRA Docket Office is RCRA
Information Center (5305W). 401 M
Street SW, Washington. DC 20460. The
Docket Office is open from 9 a.m. to 4

p.m.. Monday through Friday. excect for
Federal holidays.

B. Paperwork Reduction Act

The information collection
requirements of the previously -
promulgated RCRA air rules were
submirted to and approved bv the 277 ¢e
of Management and Budger (CME =
copy of this Information Collecticr
Request (ICR) decument (OMB corirol
number 1593.02} may be obtained 7rzm
Sandy Farmer. [nformation Policy
Branch (21368): U.5. Environmenta.
Pratection Agency: 401 M Strest. 33Y;
Washington, DC 20460 or by calling
(202) 260~-2740.

Todav's amendrments to the RCZ.%
rulzs should have only a minor i
on the information collection burzen
asrimates made previously, and tha:
impact is expected to be a reducticn.
The changes consist of new definizizns.
alternative test procedures,
clarifications of requirements, ang
additicnal compliance options. The
changes are not additional
requirements. but rarher. are redu 2 2ns
in previously published requirems=ris.
The overall informaton-keeping
requirements in the nule are being
reduced. Consequently. the ICR has not
been revised.

C. Execurive Order 12866

Under Executive Order 12866. 112
EPA must determine whether the
proposed regulatzry acrion is
‘significant’” and. therefore. subj<:7 72
riie OME review and the requirerz =
of the kxecutive Order. The Jrger
defines "significant” regulatory ac::2n
as one that is likely to lead to a rul= that
Tav

(1) Have an annual effect on the
economy of 100 million or more -
adversely affect in a material way ¢
economy. a sector of the economy.
productivity. competition. jobs. the
environment. public health or safz=v in
State, local. or tribal governments =t
communities:

(2) Crearte a serious inconsistenct or
otherwise interfere with an acticr Jzx2n
or planned by another agency:

(3) Marerially alter the budgetar.
impact of entitlements. grants, user fees.
or loan programs. or the rights and
obligations of recipients thereof: or

(4) Raise novel legal or policy issues
arising out of legal mandares. the
President’s priorities. or the princizies
set forth in the Executive Order.

Trie RCRA subpart CC air rules
published on December 5. 1994. " »ra
considered significant under Exesutive
Order 12866. and a regulatory imgact
analysis (RIA) was prepared. The
amendments published today clarify the
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rule. provide more compliance
alternatives. make certain regulatory
provisions more lenient, and correct
structural problems with the drafting of
some sections. The OMB has evaluated
this action, and determined it to be non-
significant: thus it did not require their
revi1ew.

D. Regular zrv Flexibilicy

This rule is not subject to notice and
comment rulemaking requirements and
therafore s not subject ro the Regulatory
Flexibility Aot However. for the reasons
discusséd in the December 6, 1994
Federal Register (39 FR 62923), this rule
does not have a significant impact on a
substannial number of small entities.
The changzs to the rule do not add new
control requirements to the Decemnber
1994 rule. The amendments in fact
reduce the already-existing
requiremerits. Therefore. the
amendments are also not considered
significant.

Under 53 U.5.C. 801 (a}(1){A) as added
by the Sinail Business Regulatory
Enforcement Fairness Act of 1996, EPA
submirted a report containing this rule
and other required informarion to the
U.S. Senate. the U.S. House of
Representatives and the Comptroller
General of ~he General Accounting
Qffice pricr ©o publication of the rule in
today's Federal Register. This rule is
not a “major rule” as defined by 3
U.s5.C. 804 2 given that it amends the
rule publis:izd 1n 1994 to reduce the
exrenr of r=zulation.

E. Unfund=sd Mandares Act

Under secrion 202 of the Unfunded
Mandates Reform Act of 1995
("Unfundez Mandates Act’). the EPA
must prepare a budgetary impact
statement < accompany any propased
or final ruls that includes a Federal
mandate thart may result in estimated
costs to Stare. local, or tribal
governmenis in the aggregate, or to the
private sectcr. of $100 million or more.
Under section 205. the EPA must select
the most cost-effective and least
burdensome alternative that achieves
the objectives of the rule and is
consistent with statutory requirements.
Section 203 requires the EPA to
establish a plan for informing and
advising any small governments that
may be significantly or uniquely
impacted by the rule.

The EPA has determined that the
acrion promulgated today does not
include a Federal mandate that rnay
result in estimated costs of $100 million
or more (0 either State. local. or tribal
governments in the aggregare or to the
private sector. Therefore, the

requirements of the Unfunded Mandates
Act do not apply to this action.

F. Immediate Effective Date

The EPA has determined to make
today’'s action effective immediately.
The EPA believes that the corrections
being made in roday’s action are eithar
interpretations of existing regulations
which do not require prior notice and
opportunity for comment. or are
technical corrections of obvious errors
in the published rules (for example.
corrections to regulations inconsistent
with or not carrying out statements in
the preamble or Background
Informarion Document). Comment on
such changes is unnecessary. within the
meaning of 3 U.5.C. 333(b)(3)(B}. In -
addition, the EPA notes that many of
these clarifications result from the
public meeting process, so that the
Agency has provided a measure of
opportunity for comment.

VIIL Legal Authority

These regulations are amended under
the authority of sections 2002, 3001-
3007, 3010, and 7004 of the Solid Waste
Disposal Act of 1970. as amended by
RCRA., as amended (42 U.S.C. 6921 -
6927. 6930, and 6974).

List of Subjects
40 CFR Parts 26+ and 263

Environmental protection. Air
nollution control. Container. Control
device. Hazardous waste. [nspection.
Monitoring, Reporting and
recordkeeping requirements. Surface
impoundment, Tank. TSDF, Waste
determinaticn.

40 CFR Parc 270

Environmental protection.
Administrative practice and procedure.
Air pollution. Confidential business
information. Hazardous waste. Permit
modification. Repaorting and
recordkeeping requirements.

Dated. November 28 1987
Richard D. Wilson.

Acting Asssistant Administrator for Afr and
Radiation.

For the reasons set ourt in the
preamble. title 40. chapter I, parts 264,
263, and 270 of the Code of Federal
Regulartions are amended as follows:

PART 264—STANDARDS FOR
OWNERS AND OPERATORS OF
HAZARDOUS WASTE TREATMENT,
STORAGE, AND DISPOSAL
FACILITIES

1. The authority citation for part 264
continues to read as follows:

Authaority: 42 U.5.C. 6905. 6912(a), 6924
and 6925. - )

Subpart B—General Facility Standards-
2. Sectior:264.15 is arhetided by -
revising paragraph (b)(4). and leaving

the “"COMMENT" at the end of the
paragraph to read as folizws:

§264.15 General inspection requirements,
- 3 x x =

{b) * == |

{4) The frequency of inscection mayv
vary for the iterns on the scnedule.
However, the frequency should be.based
on the rate of deterioration of the
equipment and the probability of an
environmental or human ealth
incident if the deteriorat:cr.
malfunction. or any operator error goes
undetected between inspezrions. Areas
subject to spills, such as loading and
unloading areas, must be inspected
daily when in use. At a minimum. the
inspection schedule must include the
items and frequencies cailzd for in
$5264.174, 264,193, 264.193, 264.226,
264.254. 264 278, 264,303, 264 .347.
264.602. 264.1033. 264.12352. 264.1033.
264.1058. and 25-1.1083 trirough
264.1089 of this part. where applicable.

*® *® *® ® £
¢
i

Subpart E-Manifest System,
Recordkeeping, and Reporting

3. Section 264.73 is amznded by
revising paragraph (b){8 zr=ad as
follows:

§264.73 Operating record.

(b) = = =

(6) Monitoring. testing zr analytical
dara. and corrective acticr where
required by subpart F of tnis part and
§5264.19. 264.191. 264.123. 264.195.
264.222. 264.223. 264,223, 264.252—
264.254, 264.276. 264.273. 264.2380.
264.302-—264.304..264.3C9. 264.347.
264.602. 264.1034(c)—284.1034(D.
264.1035. 264.1063(d)—254.1063(1).
264.1064. and 264.1082 through
264.1090 of this part.

- = = | x

Subpart AA—Air Emission Standards
for Process Vents

4. Section 264.1030 {s amended by
revising paragraphs (b)(3) and ().
leaving the "NOTE" at the end of
paragraph (c). and, adding paragraph (e!.
1o read as: b

§264.1030 Applicability.

« 3 E3 a
|

©===
(3) A unit that is exempt from
permitting under the provisions of 40
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CFR 262.34(a) (i.e.. a "90-day’" tank or
container} and is not a recycling unit
under the provisions of 40 CEFR 261.6.

(¢) For the owner and operator of a
facility subject to this subpart and who
received a flnal permit under RCRA
section 3005 prior to December 8. 1996.
the requiremments of this subpart shall be
incorporated into the permit when the
permit is re1ssued in accordance with
the requirements of 40 CFR 124.15 or
reviewed in accordance with the
requirements of 40 CFR 270 30(d). Unuil
such date when che owner and operator
receives a final permit incorporating the
requirements of this subpart. the owner
and cperator is subject to.the
requirements of 40 CFR 265, subpart
AAL

« L3 - = ®

(e) The requirements of this subpart
do not apply to the process vents at a
facility where the facility owner or
operator certifies that all of the process
vents that would otherwise be subject to
this subpart are equipped with and
operanng aic emission controls in
accordance with the process vent
requiremernts of an applicable Clean Air
Act regularion codified under 40 CFR
part 60. part 61. or part 63. The
documentation of compliance under
regulations at 40 CFR part 60. part 61,
or part 3 shall be kepr with. or made
reacdily available with, the facility
operating record.

a - n - .~

3. Section 264.1031 is amended by
revising rhe definition of “'In light liquid
service’ 13 rzad as follows:

§264.1031 Definitions.
- - = L S

[ ligr.c .o juid service means rhat the
plece of equipment contains or contacts
a waste stream Where the vapor pressure
of one or more of the organic
componernts in the stream is greater than
0.3 kilopascals (kPa) at 20°C. the rotal
concenrration of the pure organic
components having a vapor pressure
greater than 0.3 kilopascals (kPa) at 20°C
is equal to or greater than 20 percent by
weight, and the fluid is a liquid at
operating conditions.
B3 = = = +

6. Section 264.1033 is amended by
revising paragraph (a)(2) to read as
follows:

§264.1033 Standards: Closed-vent
systems and control devices,

g) < = =

(2){1) The owner or operator of an
existing facility who cannot install a
closed-vent svstermn and control device
to comply with the provisions of this
subpart on the effective date that the
facility becomes subject to the

provisions of this subpart must prepare
an implementation schedule that
includes dates by which the closed-vent
system and control device will be
installed and in operation. The controls
must be installed as soon as possible,
but the implementation schedule may
aliow up to 30 months after the effective
date that the facility becomes subject to
this subpart for installation and startup.

(i1} Any unit that begins operation
aftar December 21, 1990. and is subject
te the provisions of this subpart when
operation begins. must comply with the
rules immediately (i.e., must have
control devices installed and operating
on startup of the affected unit); the 30-
menth implementation schedule does
not apply.

(iii) The owner or operator of any
facility in existence on the effective date
of a statutory or EPA regulatory
amendment that renders the facility
subject to this subpart shall comply
with all requirements of this subpart as
soon as practicable but no later than 30
months after the amendment's effective
date. When control equipment required
by this subpart can not be installed and
begin operation by the effective date of
the amendment, the facility owner or
operator shall prepare an
implementation schedule that includes
the following informartion: Specific
calendar dates for award of contracts or
issuance of purchase orders for the
control equipment. initiation of on-sice
installarion of the control equipment.
completion of the control equipment
installation, and performance of any
testing to demonstrate that the installed
equipment meets the applicable
standards of rthis subpart. The owner ac
gperator shall eriter the implementation
schedule in the operating record or in a
permanent, readily available file located
at the facility.

(iv) Owners and operators of facilities
and units that become newly subject to
the requirements of this subpart after
December 8. 1997. due to an action
other than those described in paragraph
(a)2) (iii) of rhis section must comply
with all applicable requirements
immediately (i.e.. must have control
devices installed and operating on the
date the facility or unit becomes subject
to this subpart; the 30-month
implementation schedule does not
apply)-

ES = £ «

Subpart BB—Air Emission Standards
for Equipment Leaks

7. Section 264.1050 is amended by
revising paragraphs (b)(3). (c) and (f) to
read as follows:

§264.1050 Applicability.
= = x E 4 *
(b) £k -x *x

(3} A unit that is exempt from

* permitting under the provisions of 40

CFR 262.34(a) (i.e., a “90-day’ tank or
container) and is not a recycling unit
under the provisions of 4C CFR 261.8.

(c) For the awner or operatar of a
facility subject to this subpart and who
received a final permit under RCRA
section 3005 prior to December 6, 1996,
the requirements of this subpart shall be
incorporated into the permit when the
permit is reissuad in accordance with
the requirements of 40 CFR 124.15 or
reviewed in accordance with the
requirements of 40 CFR 270.30(d). Unril
such date when tite owner or operatar
receives a final permit incorperating the
requirements of this subpart. the owner
or operator is subject to the
requirements of 40 CFR parz 263.
subpart BB.

x Fa = = s

(h Equipment that contains or
contacts hazardous waste with an
organic concentration of at least 10
percent by weighr for less than 300
hours per calendar year is exciuded
from the requirements of §5 264.1052
through 264.1060 of this subpart if it is
identified. as required in
§ 264.1064(g) (6) of this subpart.

= = £

8. Section 264.1060 is revised to read
as follaws:

§264.1060 Standards: Closed-vent
systems and control devices,

(a) Owners and operatcrs o1 closeu-
vent systems and control devices subject
to this subpart shall comply with the
provisions of $§264.1033 of this part.

(b)(1) The owner ar operaror of an
existing facility who cannct install a
closed-vent system and control device
to comply with the provisicns of this
subpart on the effective date thart the
facility becomes subject to the
provisions of this subpart must prepare
an implementarion schedule that
includes dates by which the closed-vent
system and control device will be
installed and in operation. The confrols
must be installed as soon as possible.
but the implementation schedule may
allow up to 30 months after the effective
date that the facility becomes subject to
this subpart for installation and startup.

(2) Any unit that begins operation
after December 21, 1990, and is subject
to the provisions of this subpart when
operation begins. must comply with rhe
rules timmediately (L.e.. must have
contrel devices installed and operating
on startup of the affected unit): the 30-
month implementation schedule does

not apply.



64658 Federal Register / Vol. 62,

No. 235 / Monday, December 8, 1997 / Rules and Regulations

{3) The owner or operator of any
facility in existence on the effective date
of a statutory or EPA regulatory .
amendment that renders the facility
subject to this subpart shall comply .
with all requirements of this subpart as
soon as practicable but no later than 30
months afrer the amendment’s effective
date. When control equipment required
by this subpart can not be installed and
begin operation by the effective date of
the amendment. the facility owner or
operator shall prepare an
implementarion schedule that includes
the following information: Specific
calendar dates for award or contracts or
issuance of purchase orders for the
contrnl equipment, initiation of on-site
installation of the control equipment.
completion of the control equipment
installation. and performance of any
testing to demonstrate that the installed
equipment meets the applicable
standards of this subpart. The owner or
operator shall enter the implementation
schedule in the operating record or in a
permanent. readily available file located
at the facilicy.

{4) Owners and operators of facilities
and units that become newly subject 1o
the requirements of this subpart after
December 8. 1997, due 1o an action
ather than those described in paragraph
(b)(3) of this section must comply with
all applicable requirements immediataly
{i.e.. must have control devices insralled
and operating on the date the facilitv or
unit becomes subject to this subpart; rhe
30-month implementation schedule
does not apply).

9. Section 264.1062 is amended by
revising paragraphs (b}(2) and (b}(3) to
rzad as follows:

§264.1062 Alternative standards for
valves in gas/vapor service or in light liquid
service: sKip period leak detection and
repair.

(b):::

(2) After two consecutive quarterly
leak detection periods with the
percentage of valves leaking equal to or
less than 2 percent. an owner or
operator may begin to skip one of the
quarterly leak detection periods (i.e..
monitor for leaks once every six
months) for the valves subject to the
requirements in § 264.1057 of this
subpart.

(3) After five consecutive quarterly
leak detection periods with the
percentage of valves leaking equal to or
less than 2 percent. an owner or
operator may begin to skip three of the
quarterly leak detection periods {ie..
monitor for leaks once every year) for

the valves subject to the requirements in
§264.1057 of this subpart.
x0T kT ® = ES L.

10. Section 264.1064 is amended by
revising paragraphis (g)(6) and (m) to
read as follows:

§264.1064 Recordkeeping requirements.

+ .= = = *

(g) I

(6) Identification. either by list or
location (area or group) cf equipment
that contains or conrtacts hazardous

waste with an organic concentration of

at least 10 percent by weight for less
than 300 hours per calendar year.

x « = = <

{m) The owner or operator of a facility
with equipment that 1s subject to this
subpart and to regulations at 40 CFR
part 60. part 61. or part 63 may elecrt to
determine compliance with this subpar:
either by documentation pursuant to
§264.1064 of this subpart. or by
documentation of compliance with the
regulations at 40 CFR part 60. part 61.
or part 63 pursuant to the relevant
provisions of the regulations at 40 part
60 part 61, or part 83. The
documentation of compliance under
regulations at 40 CFR part 60, part 61.
or part 63 shall be kept with or made
readily available with the facility
operating record.

Subpart CC—Air Emission Standards
for Tanks, Surface Impoundments, and
Containers

1. Section 254 1080 is amendad by
revising paragraphs (b)(1) and (c) to read
as follows:

§264.1080 Applicability.

F3 L3 - ax

(b) = = =

(1) A waste management unit that
holds hazardous waste placed in the
unit before December 6. 1996, and in
which no hazardous waste is added to
the unit on or after December 6, 1996.

= a = = =

{¢) For the owner and operator of a
facility subject to this subpart who
received a final permit under RCRA
section 3005 prior to December 6. 1996.
the requirements of this subpart shall be
incorporated into the permit when the
permit is reissued in accordance with
the requirements of 40 CFR 124.15 of
this chapter or reviewed in accordance
with the requirements of 40 CFR
270.50(d) of this chapter. Until such
date when the permit is reissued in
accordance with the requirements of 40
CFR 124.15 or reviewed in accordance
with the requirements of 40 CFR
270.50(d). the owner and operator is

subject to the requirements of 40 CFR
part 263, subpart CC.

3 *® "= # *

12. Section 264.1082 is amended by

" revising paragraphs (b). (¢)(2)(ix)(A).

(©)(2) () (B), (9 (3) and (c){(4)(il) to read

as follows:

§264.1082 Standards: General,
< = = = ac

(b) The owner or operatcr shall
control air pollutant emissions from
each hazardous waste managament unit
in accardance with standards specifiad

"in §§ 264.1084 through 264.1087 of this

subpart, as applicable to the hazardous
waste management unit. except as
provided for in paragraph (¢} of this
section.

(e) < = =

(@)= <

(ix) = < = :

(A) 1f Method 25D in 40 CFR part 32.
appendix A is used for the analysis.
one-half the blank value determined in
the method at section 4.4 of Method 230
in 40 CFR part 60. appendix A. or a
value of 25 ppmw. whichever is less.

(B) [f any other analytical method is
used. ore-half the sum of the limits of
detection established for each crganic
constituent in the waste that has a
Henry's law constant value art least 0.1
mole-fraction-in-the-gas-phase/mole-
fraction-in-the-liquid-phase (0.1 Y: X}
[which can also be lexpressed as 1.8 x
10-% armospheres/gram-mole/m3| at 22
degrees Celsius.

{3) A tank or surface impoundmer:
used for biological weatment of
hazardous waste in accordance with ine
requirements of paragraph (c)(2)(iv) of
this section.

4) =

(if) The organic hazardous
constituents in the waste have been
treated by the treatment technology
established by the EPA for the waste in
40 CFR 268.42(3). or have been removed
ar destroved by anvequivalent method of
treatment approved by EPA pursuant
40 CFR 268.42(b). [

E £ = ES

13. Section 264.%1083 is amended by
revising paragraphs (a)(2) and (b)(1} w0

read as follows: !

-

§264.1083 Waste determination
procedures. ;

(a) = = = :

(2) For a waste determination that is
required by paragraph (a)(1) of this
section. the average VO concentration of
a hazardous waste at the point of waste
origination shall be determined in
accordance with the procedures
specified in 40 CFR 265.1084(a)(2)
through (a)(4). '

ORE
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(1) An owner or operator shall
perform the applicable waste
determinations for each treated
hazardous waste placed in waste
management units exempted under the
provisions of § 264.1082(c)(2) (i) through
{©)(2){v1) of this subpart from using air
ermission controls {in accordance with
standards specified in §5264.1084
rhrough 254.1087 of this subpart. as
applicable to the waste management
unit.

x = 5 = =

4. Section 2G4.1084 is amended by
revising paragraph (c}(2) (iif)
introductory text and paragraph
{2 i0B). ardding paragraph (@) (4
revising paragraph (0(3Y(H (D1 ($H and
paragraph (£(3)(iii) itroducrary rext
adding paragraph {f)(4). and adding
paragraph (j)(2)(iii} to read as fellows:

§264.1084 Standards: Tanks.
£ = = - w

(0 < =« =

(2) = = =

(111} Each opening in the fixed roof.
and anyv manifold svstem assaciated
with the fixed roof. shall be either:

= = w = =

{B) Connected by a closed-vent system
thart is vented to a control device. The
conrrol device shall remove or destroy
organics in the vent stream. and shall be
operating whenever hazardous wvaste is
managed in the tank. except as provided
for in paragraphs ({2 i B) (1 and (2)
ol rhius section.

(D During periods when 1t is
necessary (o provide access (o the tank
for performing the activiries of
paragraph (¢)(2)(iii) (B) (2) of this section.
venring of the vapor headspace
underneath the fixed roof to the control
device is not required. opening of
closure devices is allowed. and remeval
of the fixed roof is allowed. Following
completion of the activity. the owner or
operator shall promptly secure the
closure device in the closed position ar
reinstall the cover. as applicable. and
resume operation of the control device.

{2 During periods of routine
inspection. maintenance, or other
activities needed for normal operations,
and for removal of accumulated sludge
or other residues from the bottom of the
tank.

(g) = = =

{4) Safety devices. as defined in 40
CFR 265.1081. may be installed and
operated as necessary on any tank
complving with the requirements of
paragraph (e) of this section.

(D - % x

(3) = = om

(i) * = &

® = =

(4) The total gap area shall be
calculated by adding the gap surface
areas determined for each identified gap
location far the primary seal and the
secondary seal individually, and then
dividing the sum for each seal type by
the norminal diameter of the tank. These
total gap areas for the primary seal and
secondary seal are then compared to the
respective standards for the seal type as
specified in paragraph (f){1) (i) of this
secrion.

{iii) Prior to each inspection required
by paragraph (f) (3)(i) or ()(3)(ii) of this
section. the owner or operatar shall
notify the Regional Administrator in
advance of gach inspecrion to provide
the Regional Administrater with the
opportunity te have an observer present
during the inspection. The owner or
aperator shall notify the Regional
Administrator of the date and location
of the inspection as follows:

(4) Saferv devices. as defined in 40
CFR 265.1081. may be installed and
operated as necessary on any tank
complying with the requirements of
paragraph (f) of this section.

‘J‘\ = - -

i2) < = =

i) The hazardous waste meets the
requirements of § 264.1082(c)(4) of this
SuDpart.

13, Secrion 264.1085 is amended by
revising paragraphs (b)(2). (d)(1) (i),
and (d) (2) (i}(B) and adding paragraph
(e) (2)(ii1) to read as follows:

§264.1085 Standards: Surface
impoundments.

(b) LR

(2) A cover thar is vented through a
closed-vent systemn to a control device
in accordance with the provisions
specified in paragraph (d) of this
section.

(d) = = =

(1) = = =

(iii) The cover and its closure devices
shall be made of suitable marerials that
will minimize exposure of the
hazardous waste to the atmosphere, (o
the extent practical. and will maintain
the integrity of the cover and closure
devices throughout their intended
service life. Factors to be considered
when selecting the materials of
construction and designing the cover
and closure devices shall include:
Organic vapor permeability: the effects
of any contact with the liquid or its

vapors managed in the surface
impoundment; the effects of outdoor
exposure to wind, moisture. and
sunlight; and the operating practices
used for the surface impoundment on
which the cover is installed.

a*x * * E »*

()« = =
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{B) To remave accumulated sludgz cr
other residues from the bottom af the
surface impoundment.

) < -
2y« <

(iii) The hazardous waste meets the
requirements of § 264.1082 ¢} {4) of this
subpart.

16. Section 264.1086 is amended Ty
revising paragraphs (¢)(2). (c) (4 ().
(d)(2). (d)(4)(i). and paragraph (g)
introductory text to read as follows:

§264,1086 Standards: Containers.

CEE

{2} A container used to meet the
requirements of paragraph )} { (i) er
() (1)(iii) of this section shall be
equipped with covers and closure
devices, as applicable to the container.
rhat are composed of suitable marterials
te minimize exposure of the hazardous
waste o the atmosphers and o main:
the equipment integrity. for as long 2
the container is in service. Factors 72 oe
considered in selecting the marteriais o1
construcrtion and designing the cover
and closure devices shall include.
Qroanic vapor permeability: the effazrs
of contact with the hazardous waste or
its vapor managed in the container: the
elfects of outdoor exposure of the
closure device or cover material to
wind. moisture. and sunlight: and the
operating practices for which the
container is intended to be used.
- . - - -

() = = =

(i) In the case when a hazardous waste
already is in the container at the time
the owner or operator first accepts
possession of the container at the
facilicy and the container is not emptied
within 24 hours after the container is
accepred at the facility (i.e., does not
meet the conditions for an empty
container as specified in 40 CFR
261.7(b)). the owner or operator shall
visually inspect the container and its
cover and closure devices to check for
visible cracks. holes. gaps. or other open
spaces {nto the interior of the container
when the cover and closure devices are
secured in the closed position. The
container visual inspection shail be
conducted on or before the date that the
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container is accepted at the facility (i.e..
the date the container becomes subject
to the subpart CC container.standards).
For purposes of this requirement, the -
date of acceptance is the date of
signature that the facility owner or
operator enters an Item 20 of the
Uniform Hazardous Waste Manifest in
the appendix to 40 CFR part 262 (EPA
Forins 8700-22 and 8700-22A). as
required under subpart E of this part. at
40 CFR 264.71. If a defect is detected,
the owner or operator shall repair the
defect in accordance with the
requirements of paragraph (c)(4)(iii) of
this section. ’
Ed L * = = £

(cy » = =

(2) Transfer of hazardous waste in or
out of a container using Container Level
2 controls shall be conducted in such a
manner as to minimize exposure of the
hazardous waste to the atmosphere, to
the extent practical. considering the
physical properties of the hazardous
waste and good engineering and safery
practices for handling flammable.
ignitable. explostve. reactive. or other
hazardous materials. Examples of
container loading procedures that the
EPA considers to meert the requirements
of this paragraph include using any one
of the following: A submerged-fill pipe
or other submerged-fill method to load
liquids into the container: a vapor-
balancing system or a vapor-recovery
systemn ro collecr and contrel the vapors
displaced from the container during
filling operations: or a fitted opening in
the top of a container through wnich the
hazardous waste is filled and
subsequently purging the transfer line
hefore removing it from the container
cpening.
_ - = = F

(4) o= o=

(i) In the case when a hazardous waste
already is in the container at the time
the owner or operator first accepts
possession of the container at the
facility and the conrainer is not emptied
within 24 hours after the container is
accepted at the facility (i.e.. does not
meet the conditions for an emprty
container as specified in 40 CFR
261.7(b)). the owner or operator shall
visually inspect the container and its
cover and closure devices to check for
visible cracks. holes. gaps. or other open
spaces into the interior of the container
when the cover and closure devices are
secured in the closed position. The
conrainer visual inspection shall be
conducted on or before the date that the
container is accepted at the facility (i.e..
the date the container becornes subject
to the subpart CC container standards).
For purposes of this requirement. the

date of acceptance is the date of
signature that the facility owner or
operator enters on [tem 20 of the

“Uniform Hazardous Waste Manifest in

the appendix to 40 CFR part 262 (EPA
Forms 8700-22 and 8700-22A), as
required under subpart E uf this part, at
43 CFR 264.71 f a defect is detected.
the owner or cperator shall repair the
defect in accordance with the
requirements of paragraph (d) (4) (iii) of
this section.

{g) To determ:ine compliance “vith the
no detecrable organic emissions.
requirément of paragraph (d)(1){ii) of
this section, the crocedure specifiad in
§264.1083(d) of zhis subpart shal: be
used.

17. Section 254.1087 is amendad by
revising paragraphs {c)(3)(ii) and (c}(7)
1o read as follows:

§264.1087 Standards: Closed-vent
systems and control devices.
= = - = <
ey s oo
3=

1ii) All carbor thart is a hazardsus
waste and that is removed from the
control device snall be managed in
accordance with the requirernents of 40
CFR 264.1033.n . rezgardless of the
average volatile 2rganic concentration of
the carbon.

= - = a E3

{
\
{
1

17 The closeo-w ent system an
control device szl be inspectec and
monitored by the swwner or operziarin
accordance witi: ine procedures
specified in 40 CFR 264.1033(H(2) and
40 CFR 264.103311). The readings from
sach monirtoring Zevice required v 40
CFR 264.1033(f*«? shall be inspected at
least once each zperating day to check
control device operation. Any nezassary
corrective measures shall be
immediately implemented to ensure the
control device is operated in
compliance with the requirements of
this section.

18. Section 264.1089 is amended by
revising paragraphs (a). (b)(1) (ii*'B). and
(f)(1) and adding paragraph (j) to read as
follows:

§264.1089 Recordkeeping requirements.
(a) Each owner or operator of a facility
subject to requirements of this subpart
shall record and maintain the
information specified in paragraphs (b)
through (j) of this section. as applicable
to the facility. Except for air emission
corurol equipment design
documentation and information
required by paragraphs (i) and (j) of this
section. records required by this section
shall be maintained in the operating

record for a minimum of 3 years. Air
emission control equipment design
documentation shall be maintained in
the operating record until the air
emnission control equipment is replaced
ar otherwise no longer in service.
Information required by paragraphs
and (j) of this section shall be
maintained in the operating record fzr
as long as the waste management unic is
not using air emission controls specifiad
in §5 264.1084 through 264.1087 of this
subpart in accordance with the
conditions specified in §264.1080(d =r
§264.1080(b) (7) of this subpart.
respectively. .-

() * = * '

(1) = = = !

ity = = = ‘

(B) For each defect detected during
the inspection: The location of the
defect. a description of the defecrt. the
date of detection. and corrective acticn
taken to repair the defect. In the event
that repair of the defect is delayed in
accordance with the requirements of
§264.1084 of this subpart. the owner or
operator shall also record the reason 7zr
the delay and the date that completicn
of repair of the defect is expected.

" £ - E3 £
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(1) For tanks. surface impoundmernas.
and containers exemnpted under the
hazardous waste organic concentrat:z=
conditions specified in §264.1082ic « »
or §8§264.1082{c)2)(1) through ;2
of this subpart. the owner ar operatcr
shall record the information used fer
each waste derermination {e.g.. test
results. measurements. calcularicns. and
other documentation) in the facility
operating log. If analysis results for
waste samples are used for the wasts
determination. then the owner or
operator shall record the darte. time. and
location that each waste sample is
collected in aceordance with applicable
requirements of § 264.1083 of this
subpart. [

x = = . =

(j) For each hazardous waste
managerment unit not using air emission
controls specified in §§ 264.1084
through 264.1087 of this subpart in
accordance with the requirements of
§264.1080(b)(7) of this subpart. the
owner and operator shall record and
maintain the following informarion:

(1) Certification'thart the waste
management unit is equipped with and
operating air emission conirols in
accordance with the requirements cf an
applicable Clean Ajr Actregulation
codified under 40/CFR part 60. part 31,
or part 63. |

{2) Identification of the specific
requirements codified under 40 CFR
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part 60, part 61. or part 63 with which
the waste management unit is in
compliance.

PART 265—INTERIM STATUS
STANDARDS FOR OWNERS AND
OPERATORS OF HAZARDOULS WASTE
TREATMENT, STORAGE, AND
DISPOSAL FACILITIES

19. The authority citation for part 263
continues ta read as follows:

Authority: 412 U.S.C. 8905, 6212(a) 6924
65925, and 4833,

Subpart B—General Facility Standards

20. Section 253.15 is amended by
revising paragraph (b)(4) to read as
follows:

§265.15 General inspection requirements.

(b) * = =

{4) The frequency of inspection may
vary for the itemns on the schedule.
However. the frequency should be based
on rhe rate of deterioration of the
equipment and the probabilitv of an
environmental or human health
incident if the deterioration.
malfunction. or any operator error goes
undetected between inspections. Areas
subject to spills. such as loading and
unloading areas, must be inspected
daily when in use. At a minimum. the
inspection schedule must include the
rrems and {requencies called for in
§§263.174. 263.193. 265.183. 263.226,
265.260. 263.278. 265.304. 255347,
263.377. 265.403, 265.1033 263.1052,
265.1053. 265.1058. and 265.1084
through 2635.1090 of this part. where
applicable.

= - = = w

Subpart E—Manifest System,
Recordkeeping, and Reporting

21. Section 265.73 is amended by
revising paragraph (b)(8). and leaving
the "COMMENT" at the end of the
paragraph, to read as follows:

§265.73 Operating record.

0) = = = _

(6) Monitoring, testing or analytical
dara. and corrective action where
required by subpart F of this parr and by
§§265.19. 265.90. 265.94, 265.191,
265.193. 263.195. 265.222. 265.223.
265.226. 265.255. 265.259. 265.260.
263.276. 263.278. 265.280(d)(1). 263.302
through 263.304. 263.347. 265.377.

265 1034(c) through 263.1034(f).
265.1035. 265.1063(d) through
265.1063(1), 265.1064. and 265.1083
through 263.1090 of this part.

= *

Subpart AA—Air Emission Standards
for Process Vents

22. Section 265.1030 is amended by
revising paragraph (b}(3), leaving the
“NOTE" at the end of paragrpah (b)(3).
and adding paragraph (d). to read as
foilows:

§285.1030 Applicaktility.

{b) = = =

(3 A unit that is exerpt fram
permitting under the provisions of 40
CER 262.34(a) (i.e.. a "90-day” tank ar
container) and is not a recycling unit
under the requirements of 40 CFR 261.6.

1d) The requirements of this subpart
do not apply (o the process venis at a
facility where the racility owner or
operatar certifies that all of the process
vents that would otherwise be subject to
rhis subpart are equipped with and
operating air emission controls in
accordance with the process vent
requirements of an applicable Clean Air
Act regulation codified under 40 CFR
part 80. part 61. cr part 63. The
documentation ol compliance under
regulations at 40 JFR part 60. part 61.
or part 63 shall be kept with, or made
readily available with. the facility
operating record.

23. Section 265.1033 is amended by
revising paragraphs (a)(2) and
(f12)(vi)(B) to read as follows:

§265,1033 Standards: Closed-vant
systems and control devices,

,’J) = o A

(2){i) The owner or operator of an
existing facility who cannot install a
closed-vent systemn and control device
o comply with the provisions of this
subpart on the effective date that the
facility becomes subject to the
requirernents of this subpart must
prepare an implementation schedule
that includes dates by which the closed-
vent system and conrtrol device will be
installed and in operation. The controls
must be installed as soon as possible,
but the implementation schedule may
allow up 1o 30 months after the effective
date thar the facility becornes subject to
this subpart for installation and startup.

(ii) Any unit that begins operation
after Decemnber 21. 1990. and is subject
to the requirements of this subpart when
operation begins, must comply with the
rules immediately (i.e.. must have
control devices installed and operating
on startup of the affected unit). the 30-
month implementation schedule does
not applv.

(iii) The owner or operator of any
facility in existence on the effective darte
of a statutory or EPA regulatory
amendment that renders the facility

subject to this subpart shall comply
with all requirements of this subpart as
soon as practicable but no later than 30
months after the amendment’s effective
date. When control equipmernt required
by this subpart can not be installed and
begin operation by the effective date of
the amendment. the facility owner or
operator shall prepare an
implementation schedule that includes
the following information: Specific
calendar dates for award of contracts ar
issuance of purchase orders for rhie
control equipment. initiation of on-sire
installation of the control equipment.
completion of the control equipment
installation, and performance of anv
testing to demonstrate thar the instailed
equipment meets the applicable
standards of this subpart. The cwner or
operator shall enter the implementaticn
schedule in the operating record or in a
permanerit. readily available file located
at the facility.

(iv) Owners and operators of facilities
and units that become newly subject ic
the requirements of this subpart after
December 8. 1997, due to an action
orher than those described in paragraph
(a)(2)(iii) of this section must comply
with all applicable requirements
immediately (i.e.. must have control
devices installed and operating on the
dare the facility or unit becomes subject
to this subpart: the 30-month
implementation schedule does not
apply).
< = - -“ <
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(B) A remperarure monitoring device
equipped with a continuous recorder.
The device shall be capable of
monitoring temperature with an
accuracy of £1 percent of the
temperature being monitored in degrees
Celsius (°C) or £0.5 °C. whichever is
greater. The temperature sensor shall be
installed at a location in the exhaust
vent strearn from the condenser exit
{i.e.. producrt side).

x = 3 < =

Subpart BB—Air Emission Standards
for Equipment Leaks

24. Section 265.1050 is amended by
revising paragraphs (b) (3) and (e) to read
as follows:

§265.1050 Applieability.
(b) £ ® &
(3) A unit that is exempt from
permitting under the provisions of 40
CFR 262.34(a) (i.e., a "90-day"’ tank or
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container) and is not a recycling unit
under the provisions of 40 CFR 261.6.
* * = * &

(e) Equipment that contains or
contacts hazardous waste with an
organic concentration of at least 10
percent by weight for less than 300
hours per calendar year is excluded
from the requirements of §5265.10352
through 255.1060 of this subpar[ if it is
identified. as required in
§265.1064(g){6) of this subpart.

25, Section 2635.1060C is revised to read
as follows:

§265.1060 Standards: Closed-vent
systems and control devices.

(a) Owners and operaters of closed-
vent systems and control devices subject
to this subpart shall comply with the
provisions of §265.1033 of this part.

(b) (1) The owner or eperator of an
existing facility who can not install a
closed-vent systern and control device
to comply with the provisions of this
subpart on the effective date that the
facility becomes subject to the
provisions of this subpart must prepare
an implementation schedule thar
includes dates by which the closed-vent
system and control device will be
installed and in operation. The controls
imust be installed as soon as possible.
hut the implementation schedule mayv
allow up to 30 months after the effective
date rhar the facility becornes subject to
rhis subpart for installation and srartup.

(2) Anv units that begin operation
afrer Decermbar 21 1990, and are subject
to the provisions of this subpart when
operation begins. must camply with the
rules immediarely (i.e.. must have
control devices installed and operating
on startup of the affected unit): the 30-
month implementation schedule does
not apply.

{3) The owner or operator of any
facility in existence on the effective date
of a staturory or EPA regulatory
amendment that renders the facility
subject to this subpart shall comply
with all requirements of this subpart as
soon as pracricable bur no later than 30
months after the amendment's effective
date. When control equipment required
by this subpart can not be installed and
begin operation by the effective date of
the amendment. the facility owner or
operator shall prepare an
implementation schedule that includes
the following information: Specific
calendar dares for award of contracts or
issuance of purchase orders for the
control equipment, initiation of on-site
installation of the control equipment,
completion of the control equipment
installation. and performance of any
testing to demonstrate that the installed

equipment meets the applicable

standards of this subpart. The owner or
operator shall enter the impiementation
schedule in the operating record or in a

permanent, readily available file located

at the facllity. -

(4) Owners and operators of famlmes
and units that tecome newly subject to
the requirements of this subpart after
December 8. 1997 due to an action other
than those described in paragraph (b) (3)
of this section must comply with all
applicable requirements immediately
ii.e.. must have control devices installed
and operating on the date the facility or

unit becomes subject to this subpart: the

30-month implementation schedule
does not applv).

26. Secticn 263.1062 is amended by
revising paragraphs (b)(2) and (b)(3) to
read as follows:

§265.1062 Alternative standards for
valves in gas/vapor service or in light liquid
service: skip period leak detection and
repair.

(o) * = =

(2) After two consecutive quarterly
leak detection perieds with the
percentage of valves leaking equal to or
less than 2 percent, an owner or
operator may begin to skip ane of the
guarterly leak detection periods {i.e..
maonitor for {eaks once every $ix
months) for the valves subject to the
requirements in $265.1037 of this
subpart.

(3) After five consecurtive quarterly
leak detection periods with the
percentage ol valves leaking equal to or
less than 2 percent. an owner or
operator may begin to skip rhree of the
quarterly leak detection periods (i.¢..
monitor for leaks once every year) for
the valves subject to the requirements in
§265.1057 of this subpart.

27. Section 265.1064 is amended by
revising paragraphs (g)(6) and (m) to
read as follows:

§265.1064 HRecordkeeping requirements.

£ x= =
a

(6) Identification. either by list or
location (area or group) of equipment
that contains or contacts hazardous
waste with an organic concentration of
at least 10 percent by weight for less
than 300 hours per calendar year.
= - - £ *

(m) The owner or aperator of any
facility with equipment that is subject to
this subpart and to leak detection.
monitoring. and repair requirements
under regulations at 40 CFR part 60.
part 61, or part 63 may elect to
determine compliance with this subpart

either by documentation pursuant to
§265.1064 of this subpart, or by
docurnentation of compliance with the
regulations at 40 CFR part 60. part 61.
or part 63’ pursuant to thié relevant
pravisions of the regulations at 40 part
60. part 61, or part 63. The
documentation of compliance under
regulation at 40 CFR part 60. part 61. or
part 63 shall be kept with or made _
readily available with the facility
operating record.

Subpart CC-—Air Emission Standards
for Tanks, Surface'Impoundments, and
Containers o

28. Section 263.1080 is amended tv
revising paragraphs (b)(1) and the
mtroductory parauraph of (c) to read as
follows:

§265.1080 App|icability.

Ol

(1) A waste managernent unit that
holds hazardous waste placed in the
unit before December 6. 1996. and in
which no hazardods waste is added 1o
the unit on or after December 6 1985,

- - = £, £

(c) For the owner and operator of a
facility subject to this subpart who has
received a final permit under RCRA
section 3005 priorizo December 5. 1256.
the following requirements apply:

= ) = £ =

29. Section 263.1081 is amended =
revising the defmmon of "In light
ma[enal service’ 1o read as Lulxoa\ 5.

§265.1081 Definitions.

- w s s «

[n light material service means the
container is used to manage a material
for which both of the following
conditions apply: The vapor pressura of
one or more of the organic constituents
in the material is greater than 0.3
kilopascals (kPa) at 20 °C: and the total
concentration of the pure organic
constituents having a vapor pressure
greater than 0.3 kPa at 20 °C is equal to
or greater than 2inercent by weight.

- = = < x

30. Section 265!.1082 is revised 1o read
as follows: i

§265,1082 Schedule for implementation of
air emission standards.

(a) Owners or operators of facilities
existing on Decernber 6. 1996 and
subject to subparts [. J. and K of this part
shall meet the following requirements:

{1) Install and beum operation of all
control equipment or wasre
management units required to comply
with this subpart and complete
modifications of production or
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treatment processes to satisfy exemption
criteria in accordance with § 265.1083(c)
of this subpart by December 6, 1996,
except as provided for in paragraph
(a)(2) of this section.

(2) When control equipment or waste
management units required to comply
with this subpart cannot be installed
and in operation or modificarions of
P(‘Ddl_lCE‘lOIl or treatment processes (o

atisfy exemption criteria in accordance
with §265.1083(c) of this subpart
cannot be completed by Decernber 6.
1996. the owner or operator shall:

(1) Install and begin operation of the
control equipment and waste
management units. and complete
mocifications of production or
rreatiment Processes as socn as possible
but no later than December 3. 1997,

(ii) Prepare an implementation
schedule that includes the following
informartion: specific calendar dates for
award of contracts or issuance of
purchase orders for control equipment,
wasre management units. and
production or treatment process
modifications: initiation of on-site
installation of control equipment or
waste management units. and
modifications of production or
treatment processes: completion of
control equipment or waste
management unit installation. and
production or treatment process
modifications: and performance of
resring (o demonstrate that the installed
equipment or Wwaste management units.
and modified production or treatment
orocesses meet the applicable standards
of this subpart.

(iit) For facilities subject to the
recordkeeping requirements of §265.73
of this part. the owner or operator shall
enter the implementation schedule
specified in paragraph (a} (2)(ii) of this
section in the operating record no later
than December 6. 1996.

(iv) For facilities not subject to
§265.73 of this part. the owner or
operator shall enter the implementation
schedule specified in paragraph (a) (2) (ii)
of this section in a permanent. readily
available file located ar the facility no
later than December 6, 1996.

(b) Owners or operators of facilities
and units in existence on the effective
date of a statutory or EPA regulatory
amendment that renders the facility
subject to subparts L. J. or K of this part
shall meet the following requirements:

(1) Install and begin operation of
control equipment or waste
management units required to comply
with this subpart. and complete
modifications of production or
treatmment processes to satisfy exemption
criteria of § 265.1083(c) of this subpart
by the effective date of the amendment,

except as provided for in paragraph

(b)(2) of this section.

(2) When control equipment or waste-
management units required to comply
with this subpart cannot be installed
and begin operation, or when
modifications of production or
lreatment processes [0 satisfv exemprion
criteria of § 265.1083(c} of this subpart
cannot be completed by the effective
date of the amendment, the owner or
operator shall:

(i) Install and begin cperation of the
cenirol equipment or waste
management unit. and complete
modification of production or treatment
processes as soon as possible but no
later than 30 months after the effective
aate of the armendment.

(it) For facilities subject to the
recordkeeping requirements of § 265.73
of this part, enter and maintain the
implementation schedule specified in
paragraph (a)(2)(ii) of this section in the
operating record no later than the
effective date of the amendment. or

(iii) For facilities not subject to
§265.73 of this part. the cwner or
operator shall enter and maintain the
implementation schedule specified in
paragraph (a) (2) (i) of this section in a
permanent, readily available file locared
at the facilitv site no later than the
effective darte of the amendment.

(¢} Owners and operators of facilities
and uruts that becorne newly subject to
the requirements of this subpart after
December 8. 1997 due to an action sther
than those described in paragraph (b) of
this section must comply with all
applicable requirements immediartely
(i.e.. must have control devices installed
and operating on the date the facility or
unit becomes subject to this subpart: the
30-month implementation schedule
does not apply).

(d) The Regional Administrator may
elect to extend the implementation date
for control equipment at a facility. ona
case by case basis. to a date later than
December 8. 1997, when special
circumstances that are beyond the
facility owner's or operator’s control
delay installation or operation of control
equipment. and the owner or operator
has made all reasonable and prudent
attempts to comply with the
requirernents of this subpart.

31. Section 265.1083 is amended by
revising paragraphs (b). (c)(2) (i).

(©(2) (1) (A ). ()2 )(w)(B) ( c)(3). and
() (1) (ii) to read as follows:

§265.1083 Standards: General.

{b) The owner or operator shall
control air pollutant emissions from
each hazardous waste management unit
in accordance with standards specified

in §§265.1085 through 265.1088 of this
subpart. as applicable to the hazardous
' waste management unit, except as
provided for in paragraph (c) of this

" section.
C) * x &
(2) = = =
il} A process that removes or gestrovs
the organics contained in the hazarZzus

waste [0 a level such that the averags
VO concentration of the hazardous
waste at the point of waste treatment is
less than the exit concentration lim::
(Cy) established for the process. The
average VO concentration ¢f the
hazardous waste ar the point of wasze
trearment and the exit Concen'rat'O"‘
using the ptacedur@s Qpeﬂﬁed in
S 263, 1084(b) of this subpart.
- - = .

(ix) ===
A} [f Merthad 25D in 40 CFR part 2C
appendix A is used for the analysis.
one-half the blank value determined in
the method at section 4.4 of Metheoe 23D
in 40 CEFR part 60. appendix A. or a
vaiue of 25 ppmw. whichever is less

1B) [f any other analytical method .3
used. one-half the sum of the limits 27
derection established for each organic
constituent in the waste that has a
Henry's law constant value at least G.!
muole-fraction-in-the-gas-phase, molz-
racnion-in-rhe-liquid-phase (0.1 % .\'
{which can also be expressed as | »
12 ~% armespheres gram-mole m') 27 23

greﬂs Celislus.

13} A tank or surface impoundmeri:
wsed for biclogical treatment of
nazardous waste in accordance witn “he
requirements of paragraph (c)(2)(iv? o7
this section.

4y e e

(i1} The organic hazardous
constituents in the waste have been
treated by the treatment technology
established by the EPA for the wasts in
40 CFR 268.42(a). or have been remeved
or destroyed by an equivalent methed of
treatment approved by EPA pursuant to
40 CFR 268.42(b).

r3 3 3

L]

32. Section 263.1084 is amended by
adding paragraphs (2)(3)(v) and (b)(3'{v)
and by revising paragraphs (a)(2).

{@) (3 G1{B). @i} inroductory text

@ (3 (i A), (@) (I (i) (F) imroductory
text (@)(3 (m( (a (3G (D).
3)(iv). (a)(4) (V)-(b)(l)-(b)( ) (i) (B).

(b)(3)(111) mtroductorytext. (b) (3) (11D {F)
introductory text, (b) (3)(iii} (G)
introductory text. (b){3)(iv). (b){B)iiii’.
D)9 (iv). and (d)(3)(ii) 1o read as
fallows:

§265.1084 Waste determination
procedures,

(@)= = <
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(2) For a waste determination that is
required by paragraph (a)(1) of this
section, the average VO concentration of
a hazardous waste at the point of waste
origination shall be determined using
either direct measurement as specified
in paragraph (a)(3) of this section or by
knowledge as specified in paragraph
(a)(4} of this section.

(3) <=

(i) ===

(B} A sufficient number of samples.
bur no less than four samples. shall be
collected and analyzed for a hazardous
waste derermination. The average of the
four or more sample results constitutes
a waste determination for the waste
stream. One or more waste
dererminations may be required ta
represent the complete range of waste
compositions and quantities that occur
during the entire averaging period due
to normal variations in the operating
conditions for the source or process
generating the hazardous waste stream.
Examples of such normal variations are
seasonal variations in waste quantity or
fluctuations in ambient ternperaturs.
= = " = ES

(iii) Analysis. Each collected sample
shall be prepared and analyzed in
accordance with one or mare of the
methods listed in paragraphs
(2)(3)(iii) (A) through (a)(3) (i1} (I} of this
section. including appropriate quality
assurance and quality control (QA, QQC
checks and use of target compounds for
caltbration. [f Method 23D in 40 CER
part 60. appendix A is not used. then
one or mare methods should be chesen
that are appropriate to ensure that the
wasle determination accounts for and
reflects all organic compounds in the

where:

C = Average VO concentration of the
hazardous waste at the point of
waste origination on a mass-
weighted basis. ppmw.

i = Individual waste determination “i”
of the hazardous waste.

n = Total number of waste
determinations of the hazardous
waste conducted for the averaging
period (not to exceed 1 year).

Q. = Mass quantity of hazardous waste
streamn represented by C.. kg/hr.

Qr = Total mass quantity of hazardous
waste during the averaging period.
ka/hr.

C, = Measured VO concentration of
waste determination “i” as
determined in accordance with the

waste with Henry’s law constant values
at least 0.1 mole-fraction-in-the-gas-
phase/mole-fraction-in-the-liquid:-phase
(0.1 Y/X) [which can also be expressed
as 1.8 X106 atmospheres/gram-mole/
m3] at 25 degrees Celsius. Each of the
analytical methods listed in paragraphs
(a) (3)(ifi) (B) through {a) (3)(iii) (C) of this

. secrion has an associated list of

approved chemical compounds. for
which EPA considers the method
appropriate for measurement. If an
owner or operator uses Method 624
625. 1624. or 1625 in 40 CFR part 136,
appendix A to analyze one or more
compounds that are not on that

-method’s published list. the Alternative

Test Procedure contained in 40 CFR
136.4 and 136.5 must be followed. If an
owner or operator uses EPA Method
8260 or 8270 in “"Test Methods for
Evaluating Solid Waste, Physical/
Chemical Methods.” EPA Publication
SW-846, (incorporated by reference—
refer to §260.11(a) of this chaprer) to
analyze one or more compounds that are
not on that method's published list. the
procedures in paragraph (2)(3)(itl) (D of
this section must be followed. At the
owner or operatar s discretion. the
concentration of each individual
chemical constituent measured in the
waste by a method other than Method
250 may be corrected to the
concentration had it been measurad
using Merhod 25D by multiplying the
measured concentration by the
constituent-specific adjustment factor
(fw-sp) as specified in paragraph
{a'4}(1i1) of this saction. Constituant-
specific adjustment factors (fmep) can
be obtained by contacting the Waste and
Chemical Processes Group. Office of Air

_ n
C:Lx

% C.
o iﬂ(le i)

requirements of paragraph (a) (3) (ili)
of this section (i-e. the average of
the four or more samples specified
in paragraph (a) (3)(ii)(B) of this
section). ppmw.

(B) For the purpose of determining C,,
for individual waste samples analyzed
in accordance with paragraph (a)(3) (iii)
of this section, the owner or operator
shall account for VO concentrations
determined to be below the limit of
detection of the analytical method by
using the following VO concentration:

(1) If Method 23D in 40 CFR part 50.
Appendix A is used for the analysis.
one-half the blank value determined in
the method at section 4.4 of Method 25D
in 40 CFR part 60, appendix A.

Quality Planning and Standards.
Research Triangle Park. NC 27711.

(A) Methed 25D in-40 CFR part 60.-
appendix A. =
x . % L S A

(F) Method 8260 in ““Test Methods for
Evaluating Solid Waste. Physical/
Chemical Methods.i” EPA Publication
SW-846 (incorpurated by reference—
refer to §260.11(a) of this chapter).
Maintain a formal quality assurance
program consistent with the
requirements of Method 8260. The
guality assurance program shall include
the following elements:

£ - & L £

&) Method 8270,in *"Test Metiiods for
Evaluating Solid Wasre, Physical.
Chemical Methods.” EPA Publication
SW-846 (incorporated by reference—
refer to § 260.11(a) of this chapter).
Maintain a formal quality assurance
program consistent with the
requirements of Method 8270. The
quality assurance program shall include
the following elements:

(1) Documenration of site-specific
procedures to minimize the loss of
compounds due to volatilizanon.
biodegradarion, reaction, or sorption
during the sample collection, storage.
preparation. introduction. and analysis
steps.

. . . <

(iv) Calculations. .

(A) The average VO concentration 1 {)
on a mass-weighted basis shall be
caleulated by using the results for ail
waste determinations condustad in
accordance with paragraphs (a)(3) (i1}
and (iii) of this section and the
following equation:

(2) If any other énalytical method is
used. one-halfthe: sum of the limits of
detection established for each organic
constituent in the|waste that has a
Henry's law constant values at least 0.1
mole-fraction-in-the-gas-phase/mole-
fraction-in-the-liquid-phase (0.1 Y/X)
[which can also be expressed as 1.8 x
106 atmospheres/gram-mole/m?] at 25
degrees Celsius. ' |

(v) Provided that the test method is
appropriate for the waste as required
under paragraph (a) (3) (iii) of this
section. the FPA will determine
compliance based on the test method
used by the owner or operator as
recorded pursuant to §265.1090() (1) of
this subpart.
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(iv) In the event that the Regional
Administrator and the owner or
_operator disagree on a determination of
the average VO concentration for a
hazardous waste stream using
knowledge. then the results from a
determination of average VO
concentration using direct measurement
as specified in paragraph (a}{3) of this
section shall be used to establish
compliance with the applicable
requirements of this subpart. The
Regional Administrator may perform ar
request that the owner or operator
perform this determination using direct
measurament. The owner cr cperator
may choose one or more aporopriate
methods to analyze each collected
sample in accordance with the
requiremerits of paragraph (a) (3)(iii) of
this section.

o) = = =

(1) An owner or operartor shall
perform the applicable waste
determination for each treatad
hazardous waste placed in a waste
management unit exempted under the
provisions of §265.1083 {c 2 (i)
through (c) (2)(v1) of this subpart from
using air emission controls in
accordance with standards specified in
55 265.1085 rhrough 263.12838 of this
subpart. as applicable to tha waste
management unit.

c 3 = & =

@ = -
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(B) A suftficient number or samples.
but no less than four sampies. shall be
collected and analyzed for a hazardous
waste determination. The avzrage of the
four or more sample results constitutes
a waste determination for rhe waste
strearm. One or more waste
determinations may be required to
represent the complete range of waste
compositions and quantities that occur
during the entire averaging period due
to normal variations in the operating
conditions for the source or process
generating the hazardous waste stream.
Examples of such normal variarions are

where:

C=Average VO concentration of the
hazardous waste ar the point of
waste treatment on a mass-weighted
basis. ppmw.

i=Individual waste determination i of
the hazardous waste.

seasonal variations in waste quantity or
fluctuations in ambient temperature.
“*© »* - = Ed

(i) Analysis. Each collected sample
shall be prepared and analyzed in
accordance with one or more of the
methods listed in paragraphs
(B)3) (i) (A) through ()30 o this
section. including appropriate quaiicy -
assurance and guality control (QA, QC)
checks and use of target compounds for
calibration. When the owner or operartor
is making a waste determination {r a
treated hazardous waste that is (o De
compared to an average VO
concentration at the point of waste
origination or the point of waste znirv
to the rearment svstem, to determine if
the conditions of § 261.1082() (2" 1)
through (¢)(2)(vi) cf this part. or
§265.1083(c)(2) (i) through (€)(2) (v1) of
this subpart are met. then the waste
samples shall be prepared and analyzed
using the same method or methods as
were used in making the initial waste
determinations at the point of waste
origination or at the point of entrv to the
rreatment system. \f Method 25D in 40
CFR part 60. appendix A is not used.
then one or more methoeds should de
chosen that are appropriate to ensure
that the waste derermination accounts
for and reflects all organic compounds
in the waste with Henry's law constant
values at least 0.1 rmole-fraction-in-the-
gas-phase/mole-fracrion-in-the-liquic-
phase (0 1 Y/X} ['which can also b=
exoressed as 1.3 x 10-5 atmospherss.
gram-mole/m?] at 25 degrees Celsius.
Each of the analvtizal methods liszad in
paragraphs (b} (3).1i1) (B) through
(b} (3)(iii) (G) of this section has an
associated list of approved chemical
compounds. for wwhich EPA considers
the method appropriate for
measurement. If an owner or operator
uses Method 824, 623. 1624, or 1823 in
40 CFR part 136, appendix A to analyze
one or more compounds that are not on
that method's published list, the
Alternative Test Procedure contained in
40 CFR 136.4 and 136.5 must be
followed. If an owner or operator uses
Method 8260 or 8270 in “"Test Methods
for Evaluating Solid Waste, Physical/

Qr i

n=Total number of waste
determinations of the hazardous
waste conducted for the averaging
period (not to exceed | year).

Q=Mass quantity of hazardous waste
streamn represented by C;, kg/hr.

Chemical Methods.” EPA Publication
SW-846, (incorporated by reference—
refer to §260.11(a) of this chapter) to
analyze one or more compounds that are
not on that method’s published list, the
procedures in paragraph (b)(3) (iii) () of
this section must be followed. At the
Owner of ovperator's discretion, the
caoncentration of each individual
chemical constituent measured in the
waste by a method other than Method
250 may be corrected to the
concertration had it been measured
using Method 250 by muitiplying the
measurad concentration by the
constituent-specific adjustment factor
{Fw2sni as specified in paragraph

(b) (431111} of this section. Consrituerni-
specific adjustment facters fasp) can
be obrained by conracring the Waste and
Chemical Processes Group. Qffice of Air
Quality Planning and Srandards.
Research Triangle Park, NC 27711

* = = EY =

(F) Method 8260 in "Test Methods for
Evaluaring Solid Waste. Phvsical/
Chemical Methods.” EPA Publication
SW-3486 (incorporated by reference-—
refer to §260.11(a) of this chapter).
Maintain a formal quality assurance
program consistent with the
requirements of Method 8260. The
quality assurance program shall inciuze
the following elements:

3 = = - <

(G) Method 8270 in " Test Methoos far
Evaluaring Solid Waste. Phivsical,
Chemical Methods.” EPA Publication
SW-818 {incorporated by raference—
refer to §260.11(a) of this chapter).
Maintain a formal quality assurance
program consistent with the
requiraments of Methoo 3270. The
quality assurance program shall inciude
the following elemenus:

- = x = =

(iv) Calculations. The average VO
concentration (C) on a mass-weighted
basis shall be calculated by using the
results for all waste determinations
conducted in accordance with
paragraphs (b)(3)(ii) and ‘iii) of this
section and the following equation:

Qr=Total mass quantity of hazardous
waste during the averaging period.
kg hr.

Ci=Measured VO concentration of waste
determination "'i”
accordance with the requirements
of paragraph (b)(3)(iii) of this
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section (i.e. the average of the four
or more samples specified in .
paragraph (b)(3)(ii)(B) of this - -~
section), ppmw.

(v} Provided that theé test‘method i5
appropriate for the waste as required
under paragraph (b)(3)(iii) of this
section. comipliance shall be determined
based on the test method used.by the
owner or operator as recorded pursuant
to §265.1090() (1) of this subpart.

- = =

(8 = = =

(iii) The MR shall be calculated by
using the mass flow rare determined in
accordance with the requirements of
paragraph (b}(8)(ii) of this section and
the following equatiorn:

MR=E, - E.

Where:

MR=Actual organic mass removal rate.
kg/hr.

Ey,=Waste volatile organic mass flow
entering process as determined in
accordance with the requirements
of paragraph (b)(5) (iv) of this
section. kg/hr.

E.=Waste volatile organic mass flow
exiting process as determined in
accordance with the requirements
of paragraph (b)(5)(iv) of this
section. kg/hr.

(o < < =

(iv) The MRy, shall be calculated by
using rhe mass flow rates and fraction
of organic biodegraded determined irr
accordance with the requirements of
paragraphs (0)(9) (1) and (b} (9) (iii) of this
section. respectively. and the following
equation:

MRio=EpxFbic

Where:

MRuo=Actual organic mass
biodegradation rate, kg/hr.

E,=Waste organic mass flow entering
process as determined in
accordance with the requirements
of paragraph (b)(5)(iv) of this
section, kg/hr.

Fuo=Fraction of organic biodegraded as
determined in accordance with the
requirements of paragraph (b) (9) (iii)
of this section.

- 3 E3 L3 *®

= = =

(5) E R

(i) A mixture of methane or n-hexane
and air at a concentration of
approximately. but less than. 10.000
ppmv methane or n-hexane.

33. Section 265.1085 is amended by
revising the introductory text of
paragraph (c) (2)(iii). revising
(c)(2)(iii)(B), adding paragraph (e)(4).
revising paragraph (f) (3) (1) (D) (4), adding

paragraph (f) (4), and adding paragraph
() (2)(iii) to read as follows:

§265.1085 Standards: Tanks.
* E 3 E ] E
(c) £ x X
(2) 1 E 3

(i) Each opening in the fixed roof.
and any manifold system associated -
with the fixed roof. shall be either:
£ x * ® E3

(B) Connected by a clased-vent system
that is vented to a control device. The
control device shall remove or destroy

organics in the vent stream, and shail be

operating whenever hazardous waste is

managed in the tank. except as providad
for in paragraphs (¢)(2){ii1) (B)(1) and (2

of this section.

(1) During periods it is necessary o
provide access to the tank for
performing the activities of paragraph
{0)(2) (iii) (B) (2 of this section, venting of
the vapor headspace underneath the
fixed roof to the control device is not
required. apening of closure devices is
allowed. and removal of the fixed roof
is allowed. Following completion of the
activity. the owner or operator shall
promptly secure the closure device in
the closed position or reinstall the
cover. as applicable, and resume
operation af the confrol device.

(2) During periads of routine
inspection. maintenance. or other
activities needed for normal operations.
and for the removal of accumulated
sludge or other residues from the bottom
of the tank

= £ E3 = ES

(0« -

(4) Safety devices. as defined in
§265.1081 of this subpart. may be
installed and operated as necessary on
any tank complying with the
requirements of paragraph (e} of this
section.

@H==-

(3)% = =

)~ = -

= - -

(4) The total gap area shall be
calculated by adding the gap surface
areas determined for each identified gap
location for the primary seal and the
secondary seal individually, and then
dividing the sum for each seal type by
the nominal diameter of the tank. These
total gap areas for the primary seal and
secondary seal are then compared to the
respective standards for the seal type as
specified in paragraph (f) (1) (i) of this
section.

(4) Safery devices. as defined in 40

CFR 265.1081, may be installed and
operated as necessary on any tank

complying with the requirements of
paragraph (f) of this section. -
* * * * = ST
Nk ¥ ok
E I

(ili) The hazardous waste meets the
requirements of § 265.1083(c}(4) of this
subpart.

34. Section 265.1086 is amended by
revising paragraphs (b)(2). (d) (1)(iii).
and (d)(2)(i)(B) and adding paragraph
(e)(2)(ii1) to read as follows:

§265.1086 Standards: Surface *
impoundments. o - —

() « =

(2) A cover that is vented through a
closed-vent system to a control device
in accordance with the requirements
specified in paragraph (d) of this
section.
= L3 x = S

(d) = = = ‘

(1)<« = |

(iii) The cover and its closure devices
shall be made of suitable materials that
will minimize exposure of the
hazardous waste to the atmosphere, (0
the extent practical, and will maintain
the integrity of the cover and clasure
devices throughout their intended
service life. Factors,to be considered
when selecting the materials of
construction and désigning the cover
and closure devices shall include:
Crganic vapar permeabiliny: the effects
of any contact with the liquid or its
vapors managed in the surface
impoundment: the effects of outdoor
exposure to wind, moisture. and
sunlight: and the operating practices
used for the surface impoundment on
which the cover is installed.

@= -~ -
M= |

(B) To remove accumulated sludge or
other residues from the bottom of the
surface impoundment.
« " = - -

(&) = = = |

@)= ==

(iii) The hazardous waste meets the
requirements of § 265.1083(c)(4) of this
subpart. |
*x *® * x‘ >

35. Section 265.1087 is amended by
revising paragraphs () (4) (i). (d)(4)(i).
and the introductory text of paragraph
(g) to read as follows:

|
§265.1087 Standards: Containers.
- - - « x
|
{c)= = = ;
(9= ==
(i) In the case when a hazardous waste
already is in the container at the time
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the ownrer or operator first accepts
possession of the container at the
facility and the container is not emptied
within 24 hours after the container is
accepted at the facility (i.e., does not
meet the conditions for an empty
container as specified in 40 CFR
261.7:011. the owrer or operator shall
visually inspect the cortainer and its
cover and closure devices to check for
visible cracks. holes. gaps. or other open
spaces into the interior of the container
when the cover and closure devices are
secured in the closed position. The
contairier visual inspecrion shall be
conducted on or before the date that the
container is accepted at the facility (i.e..
the date the container becomes subject
to the subpart CC container standards).
For purposes of this requirement. the
date of acceptance is the darte of
signature that the facility owner or
operator enters on Itern 20 of the
Uniform Hazardous Waste Manifest in
the appendix to 40 CFR part 262 (EPA
Forms $700-22 and 8700-224). as
required under subpart E of this part. at
40 CER 263.71. [f a defect is detected.
the owner or operator shall repair the
defect in accordance with the
requiremnernts of paragraph (c)(4)(iii) of
this section.

= = x x 3

(i = =

(4\ %z = &

(i) in the case when a hazardous waste
alreadyv is in the container at the time
the ow ner or operator {irst accepts
possession of the container at the
facility and the container is not emptied
within 24 hours after the conrainer is
accepted ar the facility (i.e., does not
meet the conditions for an empty
contatner as specified in 40 CFR
261.7(b)). the owner or operator shall
visually inspect the container and its
cover and closure devices to check for
visible cracks. holes. gaps. or other open
spaces into the interior of the container
when the cover and closure devices are
secured in the closed position. The
container visual inspection shall be
conducted on or before the date that the
container is accepted at the facility (i.e..
the date the container becomes subject
to the subpart CC container standards).
For purposes of this requirement. the
date of acceptance is the date of
signature that the facility owner or
operator enters on [tem 20 of the
Uniform Hazardous Waste Manifest in
the appendix to 40 CFR part 262 (EPA
Forms 8700-22 and 8700-22A). as
required under subpart E of this part. at
§265.71. If a defect is detected, the
owner or operator shall repair the defect

in accordance with the requirements of
paragraph (d)(4) {iii) of this section.
* * x = ®

(g) To determine compliance with the
no detectable organic emissions
requirements of paragraph (d) (1) (i) of
this section. the procedure specified in
§265.1084(d) of this subpart shall be
used. -

36. Section 265.1088 is amended by
revising paragraphs (c)(3)(ii) and (c)(7)
to read as follows:

§265.1088 Standards: Closed-vent
systems and control devices.

(©)

(3) < -« -

(ii) All carbon that is a hazardous
waste and that is removed from the
control device shall be managed in
accordance with the requirements of 40
CFR 265.1033(m). regardless of the
average valatile organic concentration of
the carbon.

(7) The closed-vent system and
contro!l device shall be inspected and
monitared by the owner or operator in
accordance with the procedures
specified in 40 CFR 265.1033(f)(2) and
40 CFR 265.1033(k). The readings from
each monitoring device required by 40
CFR 265.1033(f)(2) shall be inspected at
least once each operating day to check
control device operation. Any necessary
corrective measures shall be
immediately implemented to ensure the
control device is operated in
compliance with the requirernents of
this section.

37. Section 265.1090 is amended by
revising paragraphs (a). (b)(1) (i1} (B). and
{(H(1) and adding paragraph (j) to read as
follows:

« k x

§265.1090 Recordkeeping requirements.
(a) Each owner or operator of a facility
subject to requirements in this subpart
shall record and maintain the
information specified in paragraphs (b)
through (j) of this section. as applicable
to the facility. Except for air emission
control equipment design
documentation and inforrmation
required by paragraphs (i) and {j) of this
section, records required by this section
shall be maintained in the operating
record for a minimum of 3 years. Air
emission control equipment design
documentartion shall be maintained in
the operating record until the air
emission control equipment is replaced
or otherwise no longer in service.
Information required by paragraphs (i)
and (j) of this section shall be
maintained in the operating record for
as long as the waste management unit is

not using air emission controls specified
in §5235.1085 through 265.1088 of thi
subpart in accordance with the
conditions specified in §265.1080(d) or
§265.1080(b)(7) of this subpart,
respectively.

(b) = & =

(1) = = &

(ii) 3 < x

(B) For each defect detected during
the inspecrion: The location of the
defecr. a description of the defzct. tha
date of detection, and corrective acticn
taken to repair the defect. In the event

" that repair of the defecrt is delayed’in,

accordance with the provisions of
§265.1085 of this subpart. the owner or
operator shall also record the reason for
the delay and the dare that complerion
of repair of the defect is expectad.

= = « x =

G

(1) For tanks. surface impoundments.
or containers exempted under the
hazardous waste organic concentraticn
conditions specified in $263.1083(c.\1)
or §265.1084(c)(2)(1) through () (2} v
of this subpart. the owner or operator
shall record the information used for
each waste determination (e.g., test
results. measurements. calcularions. and
ather documentation) in the facility
operating log. [f analysis results for
waste samples are used for the wast2
determination, then the owner or
operater shall record the darte. time. and
locaticn that each waste sample is
collecred 1 accordance with applicable
requirements of § 265.1084 of this
subpart.

= = & © <

{j) For each hazardous waste
management unit not using air emission
controls specified in §5265.1085
through 265.1088 of this subpart in
accordance with the provisions of
§265.1080(b)(7) of this subpart. the
owner and operator shall record and
maintain the following informarion:

(1) Certification that the waste
management unit is equipped with and
operaring air emission controls in
accordance with the requirements of an
applicable Clean Air Act regulation
codified under 40 CFR part 60. part 61.
or part 63.

(2) ldentification of the specific
requirements codified under 40 CER
part 60, part 61. or part 63 with which
the waste management unit is in
compliance.

= £ x ES =

38. Part 265, Appendix VI is revised
to read as follows:
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Appendix VI to Part 265—Compounds With Henry's Law Constant Less Than 0.1 Y/X

Compound name - - R

7 CAS"No,

Acetaldol
Acatamide
2-Acety laminoflucrene
3-Acetyl-5-hydroxypiperdine.
B-ACBIYIPIDBITING .. itiitiiiee e ettt et b e e e d s e eas s be s e TR AR SR R E e ARE e L e LA L e e e st e e s
1-Acetyl-2-thiourea ......
Acrylamide ..................
Acrylic acid ..
Adenine .......
Adipic acid ..
Adiponitrile ...
Alachior ...oooovevieiiiereeeneeeeens
Aldicarb ...
Ametryn ...l
4-Aminobipheny! .
4-AMINOPYNAING voeiiiirereernicenrreebreeeens
Aniing . arease e b
o-Anisidine ...
Anthraquinona ......
AtFAZING .eveevrreenerees
Banzenearsonic acid ..
Benzenesuifonic acid .
Benziding ........c..cuiee
Benzo(a)anthracens ..
Benzo(k)fluoranthene .
Benzoic acid ..............
Benzo(g,h,i)perylens ..
Benzo(a)pyrene
Benzyl alcohol ...
gamma-BHC ...
Bis(2-8thylREXYI)PIRAIAIE ..cviveiits ettt bbb b e e e h ALt ek s b e s s
Bromochloromethyl acetate.

BIOMOXYIE c1vctrvivisesseuensarersessinssesssess sassucsssessassssessessess feri s 04 42b 2802 e aos eA e £ 00 E b e L L AL LR e AL £ £ T 41T AL SRS Sk
Butyric acid ..o
Caprolactam (hexahydro-2H-azepin-2-one) .
Catechol (o-dihydroxybenzene) ...
Lotz [V =TT STV O U O POy POy S P P S
Cell wall. ‘
Chlorhydrin (3-Chloro-1,2-proPan@diol) ... e A s e
Chloroacatic acid ...,

2-Chloreacetophenone
p-Chloroaniing .......cccevevesicernnenns
p-Chiorobenzophenone
Chlorobenzilate ........cccevviiininniienn
p-Chloro-m-cresol (6-chloro-m-cresol)
3-Chloro-2,5-diketopymrolidine.
Chloro-1,2-ethane diol.
B-CHIOTOPRGNON 1.eirieeeeuereiemeresia et it rea e er b sy oA TR nE SinE s An e e fRae e s s LR SR AL b4 LS L e
Chlorophenol polymers (2-chlorophanol & 4-ChloraPRONOI} ..o

1-(0-ChlorophenyJthiOUTB&E ......coiiiecrininiiisbi s s r s b e e
Chrysene ......ccoveeiiiiriiiinns
Citric acid ....c...ou.

Creosote ..............
m-Cresol ...
o-Cresol ...
pCresol .coocvceeieeens
Cresol (mixed isomers) ...
A-CUMYIPNBNO .oeiiciiiiiiinistre s e s et b s e g e s s s b e e e

CYANIAD v rreerereerserrestrseseresasesersaassames snsasiest 144888448 ER T IpE R Eana e 42 b b 042 €000 0000 AE R LR LR Eam s HEm £33 T4 EE AL L b s
4-Cyanomethyl benzoate.

Diazinon .ueveencierensrnnn
Dibenzo(a,h)anthracens .
Dibutylphthalate ..........c.ccmmmnrnnen.
2,5-Dichloroaniline (N,N'-dichloroaniline)
2,6-Dichlorobenzonitrile11 ..,
2,6-Dichloro-4-nitroaniline ...
2,5-Dichlorophenol ...............
3,4-Dichlorotetrahydrofuran ...
Dichlorvas (DDVP) ..ot i st
Diethanclamine .......
N,N-Diethylaniline

107891

618-42-8
591-08-2
79—06—1
79-10-7
73-24-5
124-04-9
111-69-3
15972—60-8
116—06-3

. 834-12-8
T 92871
504-24-5
§2-53-3
80-04-0
84651
1912-24-9
98-05-5
98—11-3
92-87-5
56—-55-3
207-08-9
85-85-0
191-24-2
50-32-8
100-51-6
58-89-9
117-81-7

16858845
107926
105-60-2
120808

$004-34-5

96242
79-11-8
23-76-5
106—47-8
134850
510-15-6
59507

106—48-9
95-57-8 &
106—48-9
5344821
218-01-¢8
77-92-3
8001--58-9
108394
a5—48-7

| 106-44-5

1319-77-3
27576-86
57-12-5

333—41-5
53~70-3
84-74-2
95-82-9

1194656
99-30-9

33341-5
3511-19
62737
111422
91-66~7
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Compound hame CAS No.

Diathylane GIYCol ....ccccocccvreerrees v e ceaereemee s crand P R et s b e bbbty ey e brneeenbeaes ! -

Diethylene glycol dimethyl sther {dimethyl Carbitol) - :1:33
Disthylene glycol monobutyl ather (butyl Carbital) ................ Lemeaesrestresasaniasnerasaaneresarasebane e precene s snresneas smemanasand evnvras e s sasse ey enreas 112-34-5
Diethylens glycol monoethyl ether acatate (CArbitol BCBLALG) ..........c.essessenseneressreesssrrercsrscasesrassssesssemsssesssersssssssssassbmrmein seressesesroems sens 112-15-2
Diethylene glycol monoethyl ather (Carbitol CAllOS0IVE) ..........ccvieiiiemecinicecsnmesemsenimsnesas s sesssssaseseesseensseresss serssasssaes b sereseneeesmanesesns 111-90-0
Diethylene glycol monomethy! ether (methy! Carbitol) ...... - oo rereemaaneaiaeas e e ae e ennn s 111-77-3
N.N'-Diethylhydrazing .......cccoccviernnininnniveinennnee s 1615801

Diethyl (4-mathylumbelliferyl) thiorophosphate { 299456

Diathyl PROSPROTOMMIOALS ..o i bbb ameress e serass emesss s s e smes e smss e sreae s sesn besmsaseras Sees mERases saem e e SO0 048 2 bemmnsmne s se0n bemme sme s eses | 126-75-0
NN -DigthyIDFOPIONAMIAR .......o ittt oo s e e s s e o pescas £ £ as s e er s e e e e b ens sess baramant e sesas b onbeee e eeemnnnens s 15299-99-7
Dimathoata .......ccoveeceeiercrercreeeeee et eeeeenoteseteesberemeeasceeeoeteeremetresanteeesteisbaiestiisbosseessnsenienssrrenreees 60—51-5
2,3-Dimethoxystrychnidin-10-one .... Eeeeetesheeieaeetee et SeE heR e bt e ek areeeanneeennneean v | 357—57-3
A-DimBthylamiNOAZODENZONG .....c...cccicrreiriire e e s ciresrseststestsasseetemeassessassssesnssstsnsmss st ametases stntess smssssesshessssssntasessentabesson cemmnnnssssserssessememes | 60—11~7
- T 12-DImethyIDONZ{AJANTATACANG ... e eeee et e e coeeeaea e eeansara sae e b besraaasseasmssssnnranssesssabas oamsnts s es Sabs e smesemnsaeeeenne semsmes semeses - 57-97-5
3,3-DIMEhYIDENZIAING ........ oo e e cveeee e e e srsr s bes bt e srescnteermenesemmeeebeben et smeAebbae e bereseDmmeeenbeehmmnbe sam mamn omen e semttetessmememmmnn s eas ' 419-03-7
Dimethylcarbamoyl chloride . ! 79-44-7
Dimethyldisulfide ................. ! B24-92-0
DIMEHYIFOMMIAMICE L..vviciiiiiiriiceriiimse s s e st s e e s res e £rae£esau er s eeas s ees s nes s SR AEat 4615 S5 a8 e a2 aE A eeaAae eeatsan s e n £ eb b eba b e m bt maenraen ' 68-12-2
1, 1-DIMOthYINYAIAZING .ot c s amer e sr e mssses et eaeasesesss sererars pees e raats sessears Reness reneeasabesnensereeannnsnsass { 57-14~7
Dimethylphthalate ........ 131113
DIMBENYISUONG 1.vuirirsreesieesreressraeseerssessessessseseesseseasressasesasrscnsssssssessss sesssas esssssssse rasseseesss bestsbemss ssbasesansessasessesassssenss | 67-71—0
Dimethylsuifoxide ... teereemmmreseeeraesneesans . ] 87-68-5
4,6-Dinitro-o-cresol ..... 534-52~1
1,2-DiphenylNYdrazing ..o oeeeneenens | 122-66-7
Dipropylene glycol (1,1'-oxydi-2-propanol) ... | 110-98-5
NN 1 tivvi e ssre et resseessresesanssenseeesseceesesssns saessemmrar et enssenatanrasses e senaaneersneannsenpensnnnns o 75-20-8
Epinephrine ............... - 5143-4
mono-Ethanolamine .............. vl 141-43-5
Ethyl carbamate (urethane) ... . 5-17-96
Ethylane giyeol ... e | 107-21-1
Ethylene glycol monobutyl ather (butyl Cellosolve) ... | 111762
Ethylena glycol monosathyl ather (CalloSOIVe) ... e e s e e e e s s s i el 110-80-5
Ethylene glycol monoethyl aether acetats (Cellosolve acatate) ... e e 1 111-~15~9
Ethylene glycol monomethyl ether (methyl CelloSOIVE) ... ettt 109364
Ethylene glycol monophenyl ether (pheny! Cellosalve) ... ‘ 122-99-6
Ethylene glycol monopropyl sther (propyl Cellosolve) ..... | 28Q07-30-9
Ethylene thiourea (2-imidaZzolidiNEthiONE) ... et et bbb s rrm e T en b b sas sermere s e seeanssneeasnaann : 9-84-57
g YT T YT 7 T T OSSOV YD I 100-74-3
3-Ethylphenol ... . B20-17=7
Fluoroacstic acid, sodium salt ..... N §2-74-8
Formaldehyde ......ccoeeeiieniis e 50000
FOMIAMIAR ....tiveiesiiiseresreerees e rears e esssreseasseseseas ses et eeserebent seaeaessanmeaea s eaeerarenr e b beR babRsE A RaR s s b em SR AL e Aebba b e R SRR neR e ke ba ek s bbb e bt ens sea e renrpres ' 75-12-7
L= 1111 IE= 1L O O O O PO S S STRTTPU 54—18~-6
Fumaric acid ... 110-17-8
Glutaric acid .......... 110-94-1
Glycerin (Glycerol) 56-81-5
GIYCIHOI .ottt b it e b s e e s rae b s hes et erecansspasessmnamsemgenesamssans ses ebedseRReEes TA SRS oS 4R SRR LSRR EEe RN R e st e en b es b e aearesneante ¢ 556-52-5
GlYCINAMIES ..viiiiieireivrii e e s s s R s A e s p e et et 598—41-4
Glyphosate .. . . . 1071-83-6
LT 17 o O ST 86—50-0
Hexamethylene-1,6-diisocyanate (1,6-diisocyanatohexane) .. 822-06-0
Hexamethyl phosphoramide .........ccveeeecvneese e 680-31-9
Hexanoic acid ......cocoiviinerinene 142-62-1
Hydrazine .......... 302-~01-2
Hydrocyanic acid . . 74-90-8
Hydroquinone ... 123-~31-9
Hydroxy-2-propionitrile (hydracrylonitiile) .... 109-784
Indeno (1,2,3-cd) pyrene ..........oceiniien 193-39-5
Lead acetatd ... s 301-04~2
Lead subacetate (lead acetate, monobasic) .. 1335-32-6
LBUGINIE eeeieecceeesieecrstnessaensarmssmnsse e sars seesrcbastscanear dresbs AAss A EAESAeRERR 408 SREEEREERES Smn < Rme s s mhds SRR SRR RETRE R mnmn emr e 81-90-5
Malathion .......cceccviinivinneinsssmresrs s e [P 121755
Maleic acid ........... 110-16-7
Maleic anhydride .. 108-31-6
Mesityl oxide ........ccccees 141797
Methane sulfonie acid ... . 75-75-2
=T Lo Y OO U OO YO O P T S e | 18752=T7-5
p-Mathoxyphenol ... . 150765
Mothyl BCTYIALE ....icoimicrmmieiiriii i st st e s an s 96—33-3
4,4'-Methylene-his-(2-chloroanifing) ... 101-144
4,4'-Methylenediphenyl diisocyanate (diphenyl msethane disocyanate) 101-68-8
4,4 -Methylenedianiling ..........ccveerereneiresesricsssnsmmnmsiisss s 101-77-9
Methylene diphenylamine (MDA).
S-MBENYIUMUTAL ...oiciieinriieiscererennsnee s isssosensnerianssisas sssssnssresmrms strnemr asre s rass sassasnsasasasssssssroestanss s emmE et aons e nans teerevreseeresaratesseasastsansaersensaen 620—-02-C
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Compound name CAS No.
Mathylhydrazine .........cserisresmrmniiensmmnmersmssssisssssssasssassrssssss enshes¥is et PR P S SO irvessenean 650344
Methyliminoacetic acid. S i
Methyl methane sulfonate ........ceivee s e e e e veveeaberniesFornrsssreervesnnersasanarrears ereeseetrete s e nr e var e savensnbass 66~27-3
1-Methyl-2-methoxyaziridine.
MEtHYIPARAMNION ...vueseecoeecceseeeeticsitibsseunssesera s e s e st e s cabeestar s seas e ns a0 pe s oo oS44SR PR 1 10042 445 e A TS BTSSR bbb s 298-00-0
Methyl sulfuric acid (sulfuric acid, dimethyl ester) . 77-78—1
4-Methylthiophenol ..... 106—45-6
Monomethylformamide (N-methylformamnde) ......... 123-39-7
NabDamM .o e sersenve v e e s e s anas e 142-59-6
o[ =V 4T 4o U O PSS S SO O LT DO TT IS RPN 90-15-3
DOEA-NAPRNON 111 e ceemerenesasersermres e ememseseatsest e s b4 4120384525 e s £anE £ Ao n e r 4 444 440088088 2L £ LA LA AL LA bR SRR SRS s e bR 135—19-3
AIPNA-NAPRIYIBMING ©cireucerreceraceresiaaiscems s ssss et sesssierassbassars prrsEaEarmanam Sn ar st sraseaes bR A0S £000 S0 0a SaE ERes TRA EE R AR EE L AL A A S0 RSO R 00000 b0 bs s0b i st 134=-32-7
DOLA-NAPIINYIAIMINEG ...eeenrreeeemeirissernossessemssemsseasisbe bt sra s sass TavE e reR e nnm e ee s e sna 12 e 4443000 S0 R b S e e F SR R bR bt DA s ar s e 91-59-8
Neopentyl glyeol (dimethylolpropane) 126—30-7
 NTBCINAITIAS 1evrveeeseereeeeieeeesirrassrsesasnevasnseemscere 1085008 1ERES80T 400nbon nms naes wmnn s nm s smmmsbre 4440 40AEEPETRAR SR aS A2 e s 2 n e s e nd b4 b md hheramn e da o £ bemam e et s e dmr s sammnes ame 98-92-0 _
O-NItFOANTIING ..eeeeieeeeesiarieseevrrssraceemeeee e et sbarssas st ssrssamnes s s sassaamns s ehnese stk mmseess baRErar s Sann e e e AR LRSS F R AR L1148 V0T P TS A TN L PRI R LE AR RS RS AT S S AT S S SR She skt b0 83-74-4
R T 172 11 TR OO T S TS S ST C R PRSP Y ST ORISR 55-63-0
D-NITOPIONON 1uuereceneesireeessaesarisssesemesescsseethieas s s sasE shsa 2235 ER e e £ ara snE o GnmEemres o444 0RE0 R 0 ma AE LA E L L H IR ST HETE 421 38T AT SRR § R AT AT S e 88755
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PART 270—EPA ADMINISTERED

PERMIT PROGRAMS: THE

HAZARDOUS WASTE PERMIT :
PROGRAM C

39. The authority citation for part 270
continues to read as follows:

Authority: 42 U.S.C. 6905, 6912, 6924,
6925, 6927, 6939, and 6974.

Subpart B—Permit Application

40. Section 270.14 is amended by
revising paragraph (b)(5) to read as
follows:

§270.14 Contents of part B: General-
requiresments.
*® x E x x

o) * = *

(5) A copy of the general inspection
schedule required by § 264.15(b) of this
part. Include where applicable, as part
of the inspection schedule, specific -
requirements in §§ 264.174, 264.193(j),
264.195, 264.226, 264.254, 264.273,
264.303, 264.602, 264.1033, 264.1052,
264.1053, 264.1058, 264.1084, 264.1085,
264.1086. and 264.1088 of this part.

* * * £ *

[FR Doc. 97-31792 Filed 12-5-97; 8:45 am]
BILLING CODE 6560-50-P
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TITLE 33
LEGISLATIVE RULE
DIVISION OF ENVIRONMENTAL PROTECTION
OFFICE OF WASTE MANAGEMENT

SERIES 20 -
HAZARDOUS WASTE MANAGEMENT RULE

§33-20-1. Scope And Authority.

1.1. Scope and Purpose. -- The purpose of
this rule is to provide for the regulation of the
generation, treatment, storage, and disposal of
hazardous waste to the extent necessary for the
protection of the public health and safety and the
environment,

1.2. Authority. -- W. Va. Code §22-18-1 et
seq.

1.3. Filing Date. -- April 29, 1998.
1.4. Effective Date. -- July I, 1998.

1.5. Amendment of Former Rule. -- This
rule amends the Hazardous Waste Management
rule, 33 CSR 20, in effect prior to the date this rule
becomes effective.

1.6, Incorporation by Reference. --
Whenever either federal statutes or regulations or
state statutes or rules are incorporated by
reference into this rule, the reference is to that
statute or regulation in effect on July 1, 1996,
unless otherwise noted in the text of this rule.
This incorporation by reference is not intended to
replace or abrogate federal authorities granted the
Resource Conservation and Recovery Act of
1976.

1.6.a. In applying the federal
requirements  incorporated by  reference
throughout this rule, the following exceptions or
substitutions apply, unless the context clearly
requires otherwise or the referenced rule cannot be
delegated to the state:

1.6.a.1. "Office  of waste
management, West Virginia division of
environmental protection” shall be substituted for
"environmental protection agency.”

1.6.a.2. "Chief of the office of waste
management, West Virginia division of
environmental protection” shall be substituted for
"administrator,” "regional administrator,” and
"director." In those sections that are not adopted
by reference or that are not delegable to the state.
"administrator”, "regional administrator”, and
"director” shall have the meaning defined in 40
CFR §260.10.

1.6.a.3. Whenever the regulations
require publication in the "Federal Register”
compliance shall be accomplished by publication
in the "West Virginia Register," a part of the
"State Register” created pursuant to the provisions
of W. Va. Code, §29A-2-2 for those areas
applicable and delegable to the state.

1.6.a.4. Whenever in the federal
regulation reference is made to the Resource
Conservation and Recovery Act of 1976 §3010, as
amended (42 U.S.C. § 6930), the reference should
be to section 4 of this rule. The notification
requirements of the Resource Conservation and
Recovery Act of 1976 §§3010 remain in effect
and will be satisfied by compliance with section 4
of this rule,

1.7. Cross Reference. -- Whenever a
reference is cited in a provision incorporated by
reference  which cross reference was not
incorporated by reference, the provisions of the
applicable state law and rules, if any, control to
the extent of any conflict or inconsistency. Where
state rules are present and there is a question, the
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state ruies govern. Where there are no state
regulations present, federal regulations govern.
For example, cross referenca to 40 CFR part 264
subpart O -- Incinerators. which was not
incorporated by reference, would need to he
referenced to the applicable West Virginia
division of environmental protaction, office of air
quality rule, 45 CSR 25, "To Prevent and Control
Air Pollution from Hazardous Waste Treatment,
Storage. or Disposal Facilities."

1.8. Inconsistencies with the W. Va. Code. --
In the event a provision of the code of federal
regulations incorporated by reference herein
includes a section which is inconsistent with the
W. Va. Code, the W. Va. Code controls to the
extent federal law does not preempt the state law.
In the event a provision of the code of federal
regulations incorporated by reference herein is
beyond the scope of authority granted the division
of environmental protection pursuant to stanute, or
is m excess of the starutory authority, such
provision shall be and remain effective only to the
extent authorized by the W. Va. Code.

1.9. Provisions Applied Prospectively. --
The provisions of this rule are to be applied
prospectively. All  orders. determinations,
demonstrations, rules, permits, cernificates,
licenses, waivers, bonds, authorizations and
privileges which have been issued, made, granted,
approved or allowed to become effective by the
chief, and which are in effect on the date this rule
becomes effective, shall continue in effect
according to their terms unless modified,
suspended or revoked in accordance with the law.

§33-20-2. Hazardous Waste Management
System: General,

2.1. 40 CFR Part 260. -~ The provisions of
40 CFR part 260 are hereby adopted and
incorporated by reference with the modifications,
exceptions and additions set forth in this section.

2.1.a. The definitions of terms used in
this rule shall have the meaning ascribed to them
in 40 CFR parts 260, 261, 262, 263, 264, 265,
266, 267, 268, 270, 273 and 279 with the

exceptions, modifications and additions set forth
in this section.

2.1.a.1. "Major facility” means a
disposal or treatment facility which disposes or
treats an amount of hazardous waste exceeding or
equal to one thousand (1000) tons during a
calendar year, and any storage facility having a
storage capacity for one thousand (1000) tons of
hazardous waste or more.

2.1.a.2. "Full regulation” means those
rules applicable to generators of greater than one
thousand (1000) kilograms of non-acutely
hazardous waste in a calendar month and/or who
treat, store or dispose of hazardous waste at their
facility.

2.1.a.3. "Mercury containing lamp”
means an electric lamp in which mercury is
purposely introduced by the manufacturer for the
operation of the lamp. Mercury containing lamps
commonly include fluorescent lamps.

2.1.a.4. "Universal Waste" means any
of the following hazardous wastes that are

managed under the universal waste requirements
of 40 CFR part 273:

(1) Batteries as described in 40
CFR §273.2;

(2) Pesticides as described in 40
CFR §273.3; and

(3) Thermostats and mercury
containing lamps as described in 40 CFR
§273.4.

2.2, 40 CFR §260.2. -- The provisions of 40
CFR §260.2 are excepted from incorporation by
reference. Availability of information provided

under this rule is controlled by the provisions of
W. Va. Code, §22-18-12.

2.3. 40 CFR §§260.21(d) and 260.23. — The
provisions of 40 CFR §260.21(d) and 40 CFR
§260.23 are excepted from incorporation by
reference.
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2. 4. Petitions for Waste Exclusions.

2.4.a. Persons desiring to exclude a waste
at a particular generating facility from the lists set
forth in 40 CFR part 261 may petition the chief for
such an exclusion after having received approval
from the administrator of the environmental
protection agency. The petition shall include:

24al1. A copy of the petition
submitted to the administrator of the
environmental protection agency pursuant to 40
CFR §260.22, including all demonstration
information;

2.4.a.2. A copy of the administrator's
approval granting the exclusion pursuant to 40
CFR §260.20(d); and

2.4.a3. Any other additional
information which may be required for the chiefto
evaluate the petition.

2.4.b. Within one hundred and twenty
(120) days of the filing of the petition the chief
shall decide whether to approve or to deny the
petition and so advise the petitioner. Where a
decision to deny a petition is made, the chief shall
notify the petitioner of such action in writing,
setting forth the reasons therefor.

2.4.c. The chief shall not deny a petition
to exclude a waste at a particular facility that has
been approved by the administrator unless
scientifically supportable reasons for such denial
are advanced which had not been presented to the
administrator.

2.5. Petitions to amend the regulations to
include additional wastes as universal wastes.

2.5.a. Persons desiring to include a waste
as a universal waste may petition the chief for
such an inclusion after having received approval
from the administrator of the environmental
protection agency. The petition shall include:

2.5.a.l.
submitted to the

A copy of the petition
administrator of the

environmental protection agency p;m'suant to 40
CFR §260.23, including all demonstration
information:

2.5.a.2. A copy of the administrator's
approval granting the exclusion pursuant 10 40
CFR §260.20 and 40 CFR part 273; and

25.23. Any other additional
information which may be required for the chief to
. |
evaluate the petition.

2.5.b. Within one hundred and twenty
(120) days of the filing of the pet:ition the chief
shall decide whether to approve or to deny the
petition and so advise the petitioner. Where a
decision to deny a petition is made, the chief shall
notify the petitioner of such action in writing,

setting forth the reasons therefor.

|
|

i

2.5.c. The chief shall not.deny a petition
to include a waste as a universal waste that has
been approved by the administrator unless
scientifically supportable reasons for such denial
are advanced which had not been presented to the
administrator. ‘ ‘;

2.5.d. Any person may petition the chief
to include a waste as a universal waste as follows:

2.5.d.1. Submit a petition to the chief
demonstrating that the regulafion under the
universal waste regulations of 40 CFR part 273 is
appropriate for the waste or category of waste;
will improve management practices for the waste
or category of waste; and ‘ will improve
implementation of the hazardous waste program.
The petition should also include information
required by 40 CFR §260.20(b), and include as
many of the factors listed in 40 CFR §273.81 as
are appropriate for the waste or category of waste
addressed in the petition.

t
i

|
2.5.d.2. The chief will grant or deny

a petition using the factors li;sted in 40 CFR
§273.81. The decision will be based on the weight
of evidence showing that regulation under 40 CFR
part 273 is appropriate for the waste or category of
waste, will improve management practices for the
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waste or category of waste, and will improve
implementation of the hazardous waste program.

2.5.d.5. The decision of the chief
shall be in writing and state the reasons to either
grant or deny the petition. Any petitioner
aggrieved by the decision of the chief may appeal
the decision to the environmental quality board in
accordance with the provisions of W. Va. Code
§22-18-20.

§33-20-3. Identification and Listing of
Hazardous Waste.

3.1. 40 CFR Part 261. -- The provisions of
40 CFR part 261 are hereby adopted and
incorporated by reference with the modifications,
exceptions and additions set forth in this section.

3.1.a. In order for a mixture of a waste
and one or more hazardous wastes identified in 40
CFR §§261.3(a)(2)(iv) to be exempt from the
definition of hazardous waste, the owner or
operator must comply with the following:

3.1.a.1l. Provide a certification in
writing to the chief that groundwater monitoring
complying with either 40 CFR part 263, subpart F
or which is approved by the chief, is or will be in
place at the wastewater teatment facility
identified in 40 CFR §261.3(a)(2)(iv). A time
schedule for the installation of such groundwater
monitoring must be included. This requirement
does not apply to wastewater treatment units or
containers.

3.1.a.2. Before claiming an
exemption, the owner or operator of each
wastewater treatment facility receiving mixtures
of wastes under 40 CFR §261.3(a)(2)(iv) shall
notify the chief of the receipt of such wastes on a
form prescribed by the chief.

3.1.a.3. Annually submit to the chief
a list of hazardous wastes that are expected to be
present in the mixture to be exempted.

32. The provisions of 40 CFR §261.5
(B3)(iv) and (g)(3)(iv) are excepted from

incorporation by reference. Conditionally exempt
small quantity generators shall notify the chief of
their hazardous waste activity in accordance with
Section 4 of this rule.

3.3. The provisions of 40 CFR §261.9 are
amended by revising 40 CFR §261.9(c)to read as
follows:

(¢) Thermostats and mercury containing
lamps as described in 40 CFR §273.4.

3.4, West Virginia recognizes the decision by
the U.S. Court of Appeals for the District of
Columbia Circuit which vacated several
carbamate listings, {Dithiocarbamate Task Force
v. Environmental Protection Agency, 98 F.3d
1394 (D.C. Cir. 1996)}. The following waste
listings are excluded from the incorporation by
reference of 40 CFR 261.

3.4.a. In40 CFR §261.3(a)(2)(iv)(F) and
(G), K156 and K157 are excluded to the extent
that they encompass 3-iodo-2-propynol n-
butvlcarbamate (IPBC).

3.4b. In 40 CFR §261.32, K160 1s
excluded and K156, K157 and K158 are excluded
1o the extent that they encompass 3-iodo-2-
propynol n-butylcarbamate (IPBC).

3.4¢. In 40 CFR §261.33(f), the
following wastes are excluded: U277, U365,
U366, U375, U376, U377, U378, U379, U38l,
U382, U383, U384, U385, U3k6, U390, U391,
U392, U393, U396, U400, U401, U402, U403 and
U407.

3.4.d. In 40 CFR 261, Appendix VI], the
basis for listing K160 is excluded, and the basis
for listing K156, K157 and K158 is excluded to

the extent that they encompass 3-iodo-2-propynol
n-butylcarbamate (IPBC).

3.5. The provisions of 40 CFR §§261.1,
261.2,261.4 and 261.8 regarding the recycling of
certain scrap metals and shredded circuit boards as
amended and finalized in 61 Federal Register
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25998 (May 12
reference.

, 1997) are hereby incorporated by

§33-20-4. Notification of Hazardous Waste
Activity Regulations.

4.1. Applicability. Any person that engages
in a hazardous waste activity in the State of West
Virginia shall notify the chief of these activities
when such activity begins, unless such activities
are exempted from the requirements of this rule.

4.1.a. Any person as described in
subsection 4.1 of this rule that has notified the
EPA or is subject to the requirements to notify
EPA as specified in volume 43, number 39 of the
Federal Register, dated February 26, 1980, pages
12746 through 12754, is subject to the provision
of section 4 of this rule.

4.1.b. The purpose of section 4 of this
rule is to provide a means for the State of West
Virginia to utilize the information provided by all
who complied with the notification requirements
of EPA as described in subdivision 4.1.a. of this
rule or all who initiated hazardous waste activities
subsequent to the requirements of EPA as
referenced above in subdivision 4.1.a of this rule
to notify the chief of their hazardous waste
activities.

" 4.2. Notification. Any person that notified
EPA of hazardous waste activities as referenced
above in subsection 4.1 of this rule shall provide
a copy of that notification to the chief.

4.2.a. Any person involved in hazardous
waste activities that did not comply with the
notification requirements of EPA, as referenced
above in subsection 4.1 of the rules, but is subject
to those requirements shall notify the chief in
writing of his hazardous waste activities within
thirty (30) days of the effective date of this rule.
Notification may be accomplished by the use of
EPA Form 8700-12 or the provision of the same
information in any other manner selected by the
notifier.

420b. Any person exempted from the
federal notification requirements as specified in 40
CFR §§261.6(b) and 261.5, but subject to West
Virginia notification requirements, shall notify the
chief in writing of his hazardous waste activities
on the date of initiation of such activities.
Notification may be accomplished by use of EPA
Form 8700-12 or the provision of the same
information in any other manner selected by the
notifier. |

4.2.c. One notification forrp is required
for each generator. |
|
42.d. A notification form is required for
each storage, treatment, disposal, or other facility.
However, if one facility site includes more than
one storage, treatment, or disposal activity, only
one notification form for the entire facility site is
required.
|
42.e. QGenerators that store, treat, or
dispose of hazardous waste on-site shall file a
notification form for generation activities as well
as storage, treatment, and dispoéal activities,
unless such activities are exempted from the
requirements of this rule.

4.2.f. New generators and those initiating
activities subsequent to the EPA notification
period referenced in subdivision 4.1.a. of this rule
shall comply with the EPA identification number
requirements and shall provide a copy of their
application for an EPA identification number to
the administrator. ‘

§33-20-5. Standards Appllcable to Generators
of Hazardous Waste, ‘
|

5.1. 40 CFR Part 262. -- The provisions of

40 CFR part 262 are hereby: adopted and

incorporated by reference with the modiﬁcatidns,

exceptions and additions contained in this section.

5.2. 40 CFR §262.10(g). -- The provisions
of 40 CFR §262.10.(g) shall be excepted from
incorporation. !
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52.a A person who generates a
hazardous waste as defined by 40 CFR part 261 is
subject to the compliance requirements and
penalties prescribed in W. Va. Code, §22-18-1 et
seq. if he or she does not comply with the
requirements of this rule. This rule in no way
abrogates the enforcement authority of the
Resource Conservation and Recovery Act of 1976
§3008.

5.2.b. All references to 40 CFR
§262.10(g) shall be deemed references to
subsection 5.2 and the subdivisions herein, as
appropriate.

5.3. 40 CFR Part 262, Subpart E. -- The
provisions of 40 CFR part 262, subpart E --
Exports of Hazardous Waste are excepted from
incorporation by reference and shall remain the
provenance of the environmental protection
agency and in addition to the requirements
contained therein, any person subject to the
provisions of subpart E shall file with the chief
copies of all documentation, manifests, exception
reports, annual reports or records, inter alia,
submitted to EPA. the administrator or the
regional administrator as required by and within
the timeframes set forth in subpart E.

5.4. 40 CFR Part 262, Subpart F. -- The
provisions of 40 CFR part 262, subpart F --
Imports of Hazardous Waste are excepted from
incorporation by reference and in addition to the
requiremnents contained therein, any person subject
to the provisions of subpart F shall file with the
chief copies of all documentation, manifests,
exception reports, annual reports or records, inter
alia, submitted to EPA, the administrator or the
regional administrator as required by and within
the timeframes set forth in subpart F,

§33-20-6. Standards  Applicable to
Transporters of Hazardous Waste,

6.1. 40 CFR Part 263. -- The provisions of
40 CFR part 263 are hereby adopted and
incorporated by reference insofar as said

regulations relate to the transportation of
hazardous waste by air and water.

6.2. Note. -- The use of railroads for the
ransportation ot hazardous waste is regulated by
the West Virginia public service commission
rufes, "Rules and Regulations Governing the
Transportation of Hazardous Waste by Rail", 150
CSR 11. The use of the state highways for the
transportation of hazardous waste is regulated
under the West Virginia division of highways,
"Transportation of Hazardous Wastes Upon the
Roads and Highways", 157 CSR 7.

§33-20-7. Standards for Owners and
Operators of Hazardous Waste Treatment,
Storage, and Disposal Facilities.

7.1. 45 CSR 235, office of air quality, -- The
standards in Section 7 of this rule apply to owners
and operators of all facilities which treat, store, or
dispose of hazardous waste except as otherwise
provided by law. In addition to the standards in
section 7 of this rule, 45 CSR 25, "To Prevent and
Control Air Pollution from Hazardous Waste
Treatment, Storage, or Disposal Facilities", apply
to management facilities which may emit
hazardous waste or the constituents thereof to the
atrmosphere including incineration facilities except
as otherwise provided by law. For purposes of
section 7 of this rule, the following persons are
considered to be incinerating hazardous waste:

7.1.a. Owners or operators of hazardous
waste incinerators; and

7.1.b. Owners or operators of boilers or
industrial furnaces used to destroy wastes.

7.2. 40 CFR Part 264. -- The provisions of
40 CFR part 264 are hereby adopted and
incorporated by reference with the modifications,
exceptions and additions set forth in this section.

7.3. 40 CFR §264.1 -- The provisions of 40

CFR §264.1(g)(11)(iii) are amended to read as
follows:

(i1)) Thermostats and mercury containing
lamps as described in 40 CFR §273.4.
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7.4. Required Receipt of Identical
Notification. -- The provisions of 40 CFR section
264.12(a)(1) and (2) are retained by the
environmental protection agency; however, the
chief of the office of waste management must
receive identical notification.

7.5. Releases from Solid Waste Management
Unit. -- The provisions of 40 CFR part 264,
subpart ¥ -- Releases from solid waste
management units are incorporated by reference
with the following modifications, exceptions and
additions.

7.5.a. For purposes of 40 CFR §264.92,
reference to the "regional administrator” shall be
1o the "environmental quality board." The
environmental quality board  establishes
groundwater protection standards pursuant to the
authority granted the board in W. Va. Code, §22-
12-4.

7.5.b. For purposes of 40 CFR §264.94
and subparagraphs thereof, the environmental
quality board rule on groundwater protection
standards, 46 CSR 12 and the subparagraphs
therein, shall apply as required pursuant to the
authority granted the environmental quality board
in W. Va. Code, §22-12-4,

7.5.c. The provisions of 40 CFR
§264.99(g) are incorporated by reference with the
following modifications:

7.5.c.1. The chief will specify in the
facility permit the frequencies for collecting
samples required under 40 CFR §264.99(g). This
frequency shall not be less than once every five
years.

7.6. Financial Requirement. -- The
provisions of 40 CFR part 264, subpart H --
Financial Requirements are adopted and
incorporated by reference with the following
modifications:

7.6.a. The provisions of 40 CFR
§8264.149 and 264.150 are excepted from
incorporation by reference.

7.7. Provisions Relating to Incinerators. --
The provisions of 40 CFR §§264.343, 264.344.
264,343 and 264.347 relating to incinerators are
excepted from incorporation by reference.
Consult the rules of the air quality board regarding
emissions from incinerators.

7.7.a. Consult the office of air quality, 45
CSR 23, "To Prevent and Control Air Pollution
from Hazardous Waste Treatment, Storage, or
Disposal Facilities."

7.8. 40 CFR Part 264, Subparts AA, BB, CC.
-- The provisions of 40 CFR part 264, subparts
AA, BB, and CC are excepted from incorporation
by reference. Consult the rules of the office of air
quality regarding air emissions.
§33-20-8.  Interim Status Standards for
Owners and Operators of Hazardous Waste

. l B
Treatment, Storage, and Disposal Facilities.

8.1. 40 CFR Part 265. -- The provisions of
40 CFR part 265 are adopted and incorporated by
reference with the modifications, exceptions and
additions set forth in this section. |

8.2. 40 CFR §265.1 -- The provisions of 40

CFR §263.1(c)(14)(iii) are amended to read as
follows:

(iii) Thermostats and mercury containing
lamps as described in 40 CFR §273.4.

8.3. 40 CFR §4§265.12(a), 265.149 and
265.150. -- The provisions of 40 CFR §§
265.12(a)(1) and (2), 265.149, and 265.150 are
excepted from incorporation by reference. The
chief of the office of waste management must
receive identical notification. |

’ |
8.4. 40 CFR §§265.345, 265.347, 265.352. -
The provisions of 40 CFR §§265.341, 265.345,
265.347 and 265.352 relating toi’ incinerators are
excepted from incorporation% by reference.
Consult the rules of the office of air quality

regarding emissions from incinerators.
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8.5. Thermal Treatment. -- The provisions
of 40 CFR part 265, subpart P -- Thermal
Treatment are incorporated by reference except
for the provisions of 40 CFR §263.375 and 40
CFR §265.383 which are excepted from
incorporation by reference. Consult the rules of
the office of air quality regarding emissions from
thermal treatment units.

8.6. 40 CFR Part 265 Subparts AA, BB, CC.
-- The provisions of 40 CFR part 265, subparts
AA, BB, and CC are excepted from incorporation
by reference. Consult the rules of the office of air
quality regarding air emission standards for
process vents and air emissions standards for
equipment leaks.

§33-20-9. Standards for the Management of
Specific Hazardous Wastes and Specific Types
of Hazardous Waste Management Facilities.

9.1. 40 CFR Part 266. -- The provisions of
40 CFR part 266 are hereby adopted and
incorporated by reference. Consult the rules of

the office of air quality regarding Subpart H of
this part.

§33-20-10. Land Disposal Restrictions.

. 10.1. 40 CFR Part 268. -- The provisions of
40 CFR part 268 are hereby adopted and
incorporated by reference with the modifications,
exceptions and additions set forth in this section.

10.2. 40 CFR §268.1 -- The provisions of 40
CFR §268.1(f)(3) are amended to read as follows:

(3) Thermostats and mercury containing
lamps as described in 40 CFR §273.4.

10.3. 40 CFR §§268.5, 268.6, 268.10 - 13,
268.42(b) and 268.44. -- The provisions of 40
CFR §§268.5, 268.6, 268.10, 268.11, 268.12,
268.13 and 268.42(b)are excepted from
incorporation by reference.

10.4. Definition of Administrator in 40 CFR
Part 268.40(b). The term "administrator" in 40

CFR part 268.40(b) shall retain its meaning as
defined in 260.10,

10.5.  The provisions of federal register,
volume 62, number 33, February 19, 1997, page
7502 (et seq) "land disposal restrictions -
corrections of tables; treatment standards for
hazardous waste and universal treatment
standards" are hereby incorporated by reference.

10.6. The provisions of 40 CFR §§268.1.
268.4, 268.7 and 268.9 regarding Land Disposal
Restrictions amended and finalized in 61 Federal
Register 25998 (May 12, 1997) are hereby
incorporated by reference.

§33-20-11. The Hazardous Waste Permit
Program.

11.1. 40 CFR Part 270. -- The provisions of
40 CFR part 270, 1995 ed., as amended by 61 FR
28508, June 5, 1996, are hereby adopted and
incorporated by reference with the modifications,
exceptions and additions set forth in this section.
All references in 40 CFR part 270 10 40 CFR part
124 shall be deemed to be references to the
applicable provisions of subsections 11.5. through
11.15. of this rule. To the extent of any
inconsistency with 40 CFR part 270, the specific
provisions contained herein shall control.

11.2. 40 CFR §270.1 -- The provisions of 40

CFR §270.1(c)(2)(vii1)(C) are amended to read as
follows:

(c) Thermostats and mercury
containing lamps as described in 40 CFR § 273.4.

11.3. 40 CFR §270.2 Definitions.

11.3.a. Definition of "RCRA Permit". -~
For purposes of this section, the term "RCRA

permit" means "West Virginia hazardous waste
management permit,”

11.3.b. Definition of "Major Facility". --
The term "major facility” shall have the meaning
given at paragraph 2.1.a.1. of this rule.
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11.4. Application Fees.

11.4a. Any person who applies for a
permit for the construction or operation of a
hazardous waste management facility, or both,
shall submit as part of said application a money
order or cashier's check payable to "The
Hazardous Waste Management Fund" of the state
treasury. Persons required to obtain a permit-by-
rule pursuant to these regulations are not required
to pay a permit application fee.

11.4.b. Such fee shall be determined by
the schedule set forth in table 1 of this rule. If the
cumulative total of application fees imposed under
this section equals or exceeds fifty thousand
dollars ($50,000) then the person required to pay
the fees may, at the person’s option, elect to
submit the fee payments in installments over a
three vear period. The installments submitted to
the division of environmental protection may not
be less frequent than annually and the amount
submitted annually may not be less than one-third
of the total amount due.

11.4.c. The chief reserves the right to
promulgate rules establishing a permit renewal fee
at a later date.

11.5. Draft Permits.

11.5.a. Once an application is complete,
the chief shall tentatively decide whether to
prepare a draft permit or to deny the application.

11.5.b. If the chief decides to prepare a
draft permit, a draft permit shall be prepared that

contains the following information:

11.5.b.1. All conditions under 40

CFR §§270.30 and 270.32;

11.5.0.2. All compliance schedules
under 40 CFR §270.33;

11.5.b.3. All  monitoring

requirements under 40 CFR §270.31; and

11.5.b.4. Standards for treatment,
storage. and disposal and other permit conditions
under 40 CFR part 270. ‘ '

11.5.c. A fact sheet| prepared in
accordance with subsection 11.6 of this rule shall
accompany the draft permit. The fact sheet shall
be based on the "administrative record” as defined
in subsection 11.15 of this rule. |

11.5.d.  Any additional information
considered to be necessary or proper.

11.5.e. If the chief tentatively decides to
deny the permit application, he or she shail issue
a notice of intent to deny. A notice of intent to
deny the permit application shall Se accompanied
with a statement of basis. If the chief’s final
decision is that the tenative decision to deny the
permit application was incorrect, he or she shall
withdraw the notice of intent to deny and proceed
to prepare a draft permit under subsection 11.5 of
this rule. |

11.6. Fact Sheet. |

11.6.a. A fact sheet shall be prepared by
the chief for every draft permit for each hazardous
waste management facility or activity. The fact
sheet shall briefly set forth the principal facts and
the significant factual, legal, methodological, and
policy questions considered in preparing the draft
permit. The chief shall send this; fact sheet to the
applicant and, upon request, to any other person.

|

11.6.b. The fact sheer shall include, when
applicable: ;
11.6.b.1. A brief déscription of the
type of facility or activity which is the subject of
the draft permit; l

11.6.b.2. The type{ and quantity of
wastes, fluids, or pollutants which are proposed to
be or are being treated, storéd, disposed of,
injected, emirted, or discharged. | A description of
the type of wastes, fluids, or: pollutants shall

include, but not limited to, the characteristics of
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the waste materials and the potential effects on
public health and the environment;

11.6.b.3. A brief summary of the
basis for the draft permit conditions including
references to applicable statutory or rule
provisions;

11.6.b.4. Reasons why any requested
variances or alternatives to required standards do
or do not appear justified;

11.6.b.5. A description of the
procedures for reaching a final decision on the
draft permit including;

11.6.b.5.A. The beginning and
ending dates of the comment period and the
address where comments will be received;

11.6.b.5.B. Procedures for
requesting a hearing and the nawmre of that
hearing; and

11.6.b.5.C. Any other procedures
by which the public may participate in the final
decision; and

11.6..6. Name and telephone
number of a person to contact for additional
information.

11.7. Public Access to Information.

11.7.a. Any records, reports, or
information and any permit, permit applications,
and related documentation within the chiefs
possession shall be available to the public for
inspection and copying; provided, however, that
upon a satisfactory showing to the chief that such
records, reports, permit documentation, or
informnation, or any part hereof would, if made
public, divulge methods or processes or activities
entitled to protection as trade secrets, the chief
shall consider, treat, and protect such records as
confidential.

11.7.b. It shall be the responsibility of the
person claiming any information as confidential

10

under the provisions of subsection 11.7. of this
rule to clearly mark each page contairing such
information with the word "CONFIDENTIAL"
and to subrnit an affidavit setting forth the reasons
that said person believes that such information is
entitled to protection.

11.7.c. Any document submitted to the
chief which contains information for which claim
of confidential information is made shall be
submitted in a sealed envelope marked
"CONFIDENTIAL" and addressed to the chief.
The document shall be submitted in two (2)
separate parts. The first part shall contain all
information which is not deemed by the person
preparing the report as confidential and shall
include appropriate cross-references to the second
part which contains data, words, phrases,
paragraphs, or pages and appropriate affidavits
containing or relating to information which is
claimed to be confidential.

11.7.d. No information shall be protected
as confidential information by the chief unless it is
submitted in accordance with the provisions of
subdivision 11.7.c. of this rule and no information
which is submirted in accordance with the
provisions of subdivision 11.7.c. of this rule shall
be afforded protection as confidential information
unless the chief finds that such protection is
necessary to protect trade secrets. The person
who submits information claimed to be
confidential shall receive written notice from the
chief as to whether the information has been
accepted as confidential or not.

11.7.e. All information which meets the
tests of subdivision 11.7.d. of this rule shall be
marked with the term "ACCEPTED" and shall be
protected as confidential information. If said
person fails to satisfactorily demonstrate to the
chief that such information in the form presented
to him meets the criteria of subdivision 11.7.d. of
this rule, the chief shall mark the information
"REJECTED" and promptly return such
information to the person submitting such
information.
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11.7.f. Nothing contained herein shall be
construed so as to restrict the release of relevant
confidential information during situations declared
1o be emergencies by the chief or his designee.

11.7.g. Nothing in subsection 11.7. of this
rule may be construed as limiting the disclosure of
information by the division to any officer,
employee, or authorized representative of the
State or federal government concerned with
effecting the purposes of subsection 11.7. of this
rule.

11.7.h. Persons interested in obtaining
information pursuant to subsection 11.7. of this
rule should submit a request in accordance with
the environmental quality board rule 46 CSR 8.

11.7.i. Claims of confidentiality for the
name and address of any permit applicant or
permittee will be denied.

11.8. Public Participation in Permit Process.

11.8.a. Public notice shall be given that
the following actions have occurred:

11.8.a.1.
prepared; or

A draft permit has been

11.8.a.2.
scheduled.

A hearing has been

11.8.b. Timing. -- Public notice of the
preparation of a draft permit required under
subsection 11.8. of this rule shall allow at least
forty-five (45) days for public comment.

11.8.c. Public notice of a public hearing

shall be given at least thirty (30) days before the
hearing.

11.8.d. Methods. Public notice of
activities described in subsection 11.8. of this rule
shall be given by the following methods:

11.8.e. By mailing a copy of the notice to
the following persons:

11

11.8.e.1. The applicant;

11.8.e.2. Any federal or state agency
which the chief knows has issued or is required to
issue a RCRA, UIC, PSD. NPDES or 404 permit
for the facility or activity mcludmor but not
limited 1o, the U.S. env1ronmental protection
agency and the U.S. army corps of gngineers;

11.8.e.3. Each state agency having
authority under state law with responsibility to the
construction or operation of such facility:
\
11.8.e.4. Any unit of local
government having jurisdiction over the area
where the facility is proposed to be located;

11.8.e.5. Other appropriate federal or
state agencies including, but not llmlted to, the
U.S. fish and wildlife service, the U.S. forest
service, the West Virginia depanment of culture
and history, the West Virginia department of
health, other governmental authonues including
any affected states, and the adv1sory council on
historic preservation (Suite 430, 1522 K Streer,
N.W,, Washington, D.C. 20005); a‘md

11.8..6. All persons to whom a
public notice 1s sent; !
11.8.e.7. Persons on ihe mailing list
developed ‘
by:

11.8.e.7.A. Including those who
request in writing to be on the list.

.11.8.e.7.B. Solici‘ting persons for
"area lists" from participants in past permit
proceedings in that area.
|
11.8.e.7.C. Notifying the public
of the opportunity to be put on the mailing list
through periodic publication in the public press
and in appropriate publications of the state. The
chief may update the mailing list by requesting
written indication of continued interest from those
listed. The chief may delete from the list the name
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of any person who fails to respond to such a
request.

11.8.e.8. By publishing the public
notice, in the form of a class [ legal advertisement
in a qualified daily or weekly newspaper of
general circulation and broadcasting the public
notice over local radio stations in the area in
which the facility is or is proposed to be located.
A qualified daily or weekly newspaper is, for the
purpose of subsection 11.8. of this rule, any
newspaper which meets the provisions of W. Va.
Code, §59-3-1(b).

11.8.e.9. By any other method
reasonably calculated to give actual notice of the
action in question to the person potentially
affected by it, including press releases or any
other forum of medium to elicit public
participation.

11.8.¢.10. Any person otherwise
entitled to receive notice under subsection 11.8. of
this rule may waive the right to receive notice for
any classes and categories of permits.

11.9. Personal Notification by Facility Owner
or Operator to Individual Residents.

11.9.a. Following the submittal of a Part
B application which is deemed complete by the
chief, and before the public notice of the
preparation of a draft permit as required under
subsection 11.8. of this rule, the facility owner or
operator shall serve notice upon the residence of
all persons residing within one-quarter mile of the
boundaries of the specific hazardous waste
management facility.

11.9.b. Service of such notice as herein
provided shall be made by delivering a copy to the
residence of each person upon whom service must
be made or by mailing it by registered mail to the
last known address of each person or by such
other reasonable means as the chief and the owner
or operator agree will provide an effective and
practical method of notification.

12

11.9.c. Following completion of service
of notice as set forth herein, and no later than the
date of public notice required in subsection 11.8.
of this rule, the owner or operator shall certify in
writing to the chief that service has been
completed, describe the method of service, and

provide a copy of the written notice employed to
the chief.

11.9.d.  The personal notice required
herein shall be a written notice containing at a
minimurm:

11.9.d.1. The name and address of
the permit applicant;

11.9.d2. The name, location, and
type of hazardous waste management facility for
which the application has been submirted;

11.9.d.3. A statement advising the
recipients of the notice that a complete application
for permit has been submitted; and

11.9.d4. A statement advising the
recipients of personal notice that an opportunity
for public comment upon the application and draft
permit will be made available to them upon
completion of division review of the application
and that such notice will be published as a legal
advertisement in a local newspaper and broadcast
over the radio.

11.10. Contents of Public Notice.

11.10.a. All public notices issued under
subsection 11.8. of this rule shall contain the
following information:

11.10.a.1. Name and address of the
office processing the permit action for which
notice is being given;

11.10.a.2. Name and address of the
permittee or permit applicant and, if different, of
the facility or activity regulated by the permit;
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11.10.a.3. A brief description of the
business conducted at the facility described in the
permit application or the draft permit;

11.10.a.4. The name, address, and
telephone number of a person from whom
interested persons may obtain further information
including copies of the draft permit or fact sheet,
and the application; and

11.10.a.5. A brief description of the
comment procedures required by subsections
11.11. and 11.12. of this rule and the time and
place of any hearing that will be held, including a
statement of procedures to request a hearing
unless already scheduled, and other procedures by
which the public may participate in the final
permit decision.

11.10.b. In addition to the general public
notice described in subdivision 11.10.a. of this
rule, the public notice of a hearing shall contain
the following information:

11.10.b.1. Reference to the date of
previous public notices relating to the permit;

11.10.b.2. Date, time and place of the
hearing;

11.10.b.3. A brief description of the
nature and purpose of the hearing, including the
applicable rules and procedures; and

11.10.b.4. Name and address of the
nearest district office where the file will be
available for inspection.

11.11. Public Comment and Request for
Public Hearings. During the public comment
period provided that any interested person may
submit written comments on the draft permit and
may request a public hearing if no hearing has
already been scheduled. A request for a public
hearing shall be in writing and shall state the
nature of the issues proposed to be raised in the
hearing. All cornments shall be considered in
making the final decision and shall be answered as

13

provided in subsections 11.13. and 11.14. of this
rule.

11.12. Public Hearings.

11.12.a. The chief shall hold a public
hearing whenever he or she finds, on the basis of
requests, a significant degree of public interest in
a draft permit(s). The chief may also hold a
public hearing at his discretion whenever, for
instance, such hearing may clarify one or more
issues involved in the permit decision.

11.12.b. The chief shall hold a public
hearing upon receiving written notice of
opposition to a draft permit and a request for
public hearing within forty-five (45) days of the
public notice. Whenever possible the chief shall
schedule a hearing under subsection 11.12. of this
rule at a location convenient 10 tﬁe nearest such
proposed facility. Public notice of the hearing
shall be given as specified in subsection 11.8. of
this rule.

11.13. Reopening of the Public Comment
Period. ;
I

11.13.a. If any data, information, or
arguments submitted during the public comment
period appear to raise substantial new questions
concerning a permit, the chief may take one or

more of the following actions: |

}
I

11.13.a.1. Prepare a new draft permit,

appropriately modified, under subsection 11.5. of

this rule. :
\

11.13.a.2. Preparea revised fact sheet

under subsection 11.6. of this rule and reopen the

comment period. |
) |

11.13.a.3. Reopen or extend the

comment period under subsection 11.11. of this

rule to give interested persons an oppormunity to

comment on the information or arguments

submitted.

11.13.b. Comments filed during the
reopened comment period shall be limited to the
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substantial new questions that caused its
reopening. The public notice under subsection
11.8. of this rule shall define the scope of the
reopening,

11.14. Response to Comments.

_ 11.14.a. At the time that any final permit
is issued, the chief shall issue a response to
comments. This response shall be in writing and
shall:

11.14.a.1. Specify which provisions,
if any, of the draft permit have been changed in
the final permit and the reasons for change; and

11.14.a.2.  Briefly describe and
respond to all significant comments on the draft
permit raised during the public comment period or
hearing.

11.14.b. The response to comments shall
be delivered to any person who commented or any
person who requests the same.

11.15. Administrative Record

11.15.a. The provisions of a draft permit
prepared under subsection 11.5. of this rule shall

be based on the administrative records consisting
of:

)] The application and any
supporting data furnished by the applicant;

(2) The draft permit or notice of
intent to deny the application or to terminate the
permit;

(3) The fact sheet;

(4) All documents cited in the fact
sheet; and

(5) Other documents contained in the
supporting file for the draft permit.

14

11.15.b. The chief shall base final permit
decisions on the administrative record consisting
of:

(1) Administrative record for the
draft permit;

(2) All comments received during the
public comment period provided under subsection
11.8 of this rule (including any extension or
reopening under subsection [1.13 of this rule);

(3) The tape or transcript of any
hearing(s) held under subsection 11.12 of this
rule;

(4) Any written material submitted at
such hearing;

(5) The response to comments
required by subsection 11.14 of this rule which
identified and supports any change made in the
draft permit and any new material placed in the
record under that subsection;

(6) Other documents contained in the
supporting file for the permit;

(7) An addendendum to the fact sheet
if needed; and

(8) The final permit.

11.15.¢c. The administrative record shall
be complete on the date the final permit is issued.

11.15.d. Material readily available at the
issuing agency office or published material that is
generally available, and that is included in the
administrative record under subdivisions 11.15.a.
and 11.15.b. of this rule, need not be physically
included with the rest of the record as long as it is
specifically referred to in the fact sheet or in the
addendum to the fact sheet.

11.16. 40 CFR §270.12. The provisions of 40
CFR §270.12 are excepted from incorporation by
reference. Availability of information provided
under this rule is controlled by the provisions of
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W. Va. Code, §22-18-12 and subsection 11.7. of
this rule.

11.17. 40 CFR §270.24. The provisions of 40
CFR §270.24 are excepted from incorporation by
reference. Consult the rules of the office of air
quality regarding emissions from process vents.

11.18. 40 CFR §§270.60(b) and 270.64. The
provision of 40 CFR §§270.60(b) and 270.64 are
excepted from incorporation by reference.
Consult the rules of the office of water resources
and the environmental quality board regarding the
requirements for underground injection wells.

§33-20-12. Deed and Lease Disclosure; Notice
in Deed to Property.

12.1. Recording Requirement. -- The owner
of the property on which a hazardous waste
management facility is located must record, in
accordance with state law, a notation on the deed
or lease to the facility property -- or on some
other instrument that is normally examined during
title search -- that will in perpetuity notify any
potential purchaser of the property that:

12.1.a. The land has been used to manage
hazardous wastes; and

12.1.b. Its use is restricted under 40
CER §264.117(c).

12.2. Upon actual transfer of property which
contains hazardous wastes that have been stored,
treated, or disposed of, the previous owner shall
notify the chief in writing of such transfer.

12.3. Other Requirements. -- Nothing
contained in this section of this rule shall relieve
any person from complying with the requirements
on deed and lease disclosures set forth in W. Va.
Code, §22-18-21.

§33-20-13. Universal Waste Rule.

13.1. 40 CFR Part 273. -- The provisions of
40 CFR part 273 are hereby adopted and
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incorporated by reference with the modifications,
exceptions and additions conrained in this section.

13.2. In addition to pesticides, batteries, and
thermostats covered by 40 CFR part 273, mercury
containing lamps, commonly known as
fluorescent light bulbs, are also covered under part
273 as follows: i

13.3. 40 CER §273.1 — The provisions of 40
CFR §273.1(a)(3) are amended to read as follows:

(3) Thermostats and mercury containing
lamps as described in 40 CFR §273.4.

13.4. 40 CFR §273.4 - Applicability -
mercury thermostats and mercury containing
lamps - The provisions of 40 CFR §273.4 are
amended by adding thereto a new subdivision

designated subdivision (d) to read ias follows:
|

(d) Whenever the phrase “mercury
thermostats® or “thermostats” is used in 40 CFR
part 273, the phrase is to be read to include
mercury containing lamps exce;ﬁt where such
language refers to mercury containing ampules.
Mercury containing lamps shall be managed as
universal waste to the same extent as mercury
thermostats if the mercury containing lamp is a
hazardous waste because it exhibits one or more
of the characteristics identified in 40 CFR part
261, subpart C. Mercury containing lamps must
be handled to prevent breakaée, leakage or
spillage of the hazardous constituents. In the
event that the hazardous constituents are released,
the handler must manage the material in
accordance with all applicable universal waste
remediation procedures and determine whether or
not it is subject to the requirements of 40 CFR
Parts 260 through 272. ;

13.5. 40 CFR §273.6 -- De‘ﬁnitions - The
provisions of 40 CFR §273.6 are amended to read
as follows: ‘

I

13.5a. "Mercury containing lamp"
means an electric lamp in which mercury is
purposely introduced by the manufacturer for the
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operation of the lamp. Mercury containing lamps
commonly include fluorescent lamps.

13.5.b. "Universal Waste" means any of
the following hazardous wastes that are managed
under the universal waste requirements of 40 CFR
part 273:

(1) Baueries as described in 40 CFR
§273.2;

(2) Pesticides as described in 40 CFR
§273.3; and

3) Thermostats and mercury
containing lamps as described in 40 CFR
§273.4.

13.6. 40 CFR §§273.20, 273.40, 273.56 --
Exports are excepted from incorporation by
reference and shall remain the provenance of the
environmental protection agency and in addition
to the requirements contained therein, any person
subject to the provisions of part 273 shall file with
the chief copies of all documentation, manifests,
exception reports, annual reports or records, inter
alia, submitted to EPA, the administrator or the
regional administrator as required by part 273.

13.7. 40 CFR §273.70 -- The provisions of
40 CFR 273.70 Imports are excepted from
incorporation by reference to the extent
jurisdiction is limited to West Virginia. Persons
managing universal waste that is imported to West
Virginia are subject to the requirements of this
rule.

13.8. 40 CFR §§273.80 and 273.81 -- The
provisions of 40 CFR §273.80 and 273.81 are
excepted from incorporation by reference.
Consult the provisions of subdivision 2.5.d of this
rule to petition to include a waste as a universal
waste.

§33-20-14. Standards for the Management of
Used Oil.

14.1. 40 CFR Part 279. — The provisions of
40 CFR part 279 are hereby adopted and

incorporated by reference with the exception
contained in this section. Consult the rules of the
office of air quality regarding the burning of used
oil.

14.2. 40 CFR §279.82(b). -- The term EPA
at 40 CFR §279.82(b) shall have the meaning of
United States environmental protection agency.

143, Effective Date of Section 14. -
Notwithstanding the effective date of this rule, the
effective date of the provisions of this section
shall be July 1, 1995.

§33-20-15. Appeal Rights.

15.1. Any person aggreived or adversely
affected by the failure or refusal of the director to
act within a reasonable tirne on an application for
a permit or by the issuance or denial of or by the
terms and conditions of a permit granted by the
director under the provisions of this rule, may
appeal to the environmental quality board in
accordance with the provisions of W. Va. §22B-1-
1 et seq.
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TABLE 1
PERMIT APPLICATION FEE SCHEDULE
STORAGE
EPA CODE ACTIVITY FEE FEE
S01 Container <100 tons capacity >100 tons capacifty
$2,500.00 $3,750.00
S02 Tank <100 tons capacity >100 tons capacity
$2,500.00 $3,750.00
S04 Surface Impoundment | <1,000 tons capacity >1,000 tons capacity
$10,000.00 $12,500.00
S05 Drip Pad $2,500.00

S03 Waste Pile

<100 tons capacity
$5,000.00

>100 tons capacity
$7,500.00

S06 Waste Pile

<100 tons capacity

>100 tons capacity

(Containment Bldg.) $5,000.00 $ 7,500.00
|
DISPOSAL
EPA CODE ACTIVITY FEE FEE
D80 Landfill <1,000 tons/year >1,000 tons/year

$15,000.00

$25,000.00

D81 Land Application

<1,000 tons/year
$15,000.00

>1,000 tonslyéér
$25,000.00

D83 Surface Impoundment

<1,000 tons/year
$15,000.00

>1,000 tonslyeér
$25,000.00

17
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TABLE 1
PERMIT APPLICATION FEE SCHEDULE
(CONTINUED)
TREATMENT
EPA CODE ACTIVITY FEE FEE
TO1 Tank <100 tons capacity >100 tons capacity
$2,500.00 $3,750.00
T02 Surface Impoundment | <1,000 tons/year >1,000 tons/year
$10,000.00 $12,500.00
TO3 Incinerator <1,000 tons/year >1,000 tons/year
$5,000.00 $7,500.00
T80 thru T93 <1,000 tons/year =>1,000 tons/year
Boiler/Industrial Furnace $5,000.00 $7,500.00
T04 Other $5,000.00 $7,500.00
T-94 Containment Bldg. $5,000.00 $7,500.00
Treatment
EMERGENCY PERMITS
EPA CODE ACTIVITY FEE
State and Federal Nil
Others $500.00

18
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TABLE 1
PERMIT APPLICATION FEE SCHEDULE
(CONTINUED)
MISCELLANEOUS
EPA CODE ACTIVITY FEE
Permit Modification under 40 CFR, 270.42 (Class |, II, Ili) $1,250.00
Modification under 40 CFR, 270.41 $2,500.00
Post-Closure Care Permit $15.000.00 |
Closure Plans $1,500.00

19
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Friday

June 19, 1998

Part IV

Environmental

Protection Agency

40 CFR Parts 63, 261, and 270

Hazardous Waste Combustors; Revised
Standards; Final Rule
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33782 Federal Register/Vol.

63, No. 118/Friday, June 19, 1998/Rules and Regulations.

ENVIRONMENTAL. PROTECTION
AGENCY

40 CFR Parts 63, 261, and 270
[EPA F-98-RCSF-FFFFF; FRL-6110-3]
RIN 2050~AE01

Hazardous Waste Combustors;
Revised Standards; Final Rule—Part 1:
RCRA Comparable Fuel Exclusion:
Permit Modifications for Hazardous
Waste Combustion Units; Notification
of Intent To Comply; Waste
Minimization and Pollution Prevention
Criteria for Compliance Extensions

AGENCY: Environmental Protection
Agency.
ACTION: Final rule.

SUMMARY: On April 19, 1996, EPA
proposed revisions for air emission
standards for certain hazardous waste
combustion units. Today’s rule finalizes
some elements of that proposal. These
elements include a conditional
exclusion from RCRA for fuels which
are praduced from a hazardous waste,
but which are comparable to some

~~currently used fossil fuels; a new RCRA
permit modification provision which is
intended to make it easier for facilities
to make changes to their existing RCRA
permits when adding air pollution
coutrol equipment ar making other
.changes in equipment or operation
needed to comply with the upcoming

~air emission standards; notification
requirements for sources which intend
-to comply with the final rule; and

" allowances for extensions to the
compliance period to promote the,
installation of cost effective pollution
prevention technologies to replace or
supplement emission control

technologies for meeting the emission

standards.

EFFECTIVE DATE: This rule is effective on
June 19, 199a.

ADDRESSES: The public docket for this
rulemaking is available for public
inspection at EPA’s RCRA Docket,
located at Crystal Gateway, First Floor,
1233 Jefferson Davis Highway, ~
Arlington, Virginia. The regulatory
docket for this final rule contains a
number of background materials. To
obtain a list of these items, contact the
RCRA Docket at 703-603-9230 and
request the list of references in EPA
Docket #F-98-RCSF—FFFFF.

FOR FURTHER INFORMATION CONTACT: The
RCRA Hotline between 9:00 a.m.—6:00
p-m. EST, at 800-424-9346 (toll-free):
703—412-9810 (from Government
phones or if in the Washington, D.C,
local calling area); ar 800-553—76772 (for

the hearing impaired). For more detailed
information on specific aspects of the
rulemaking, contact Mary Jo Krolewski
on the comparable fuel exclusion at
(703) 308-7754, Tricia Buzzell on
permit modifications at (703) 308-8632,
James Lounsbury or waste ’
minimization and pollution prevention
at (703) 308—8463, David Hockey on the
notification of intent to comply at (703)
308-8846, or by writing, to U.S.
Environmental Protection Agency, .
Office of Solid Waste, Permits and State
Programs Division, 401 M St., S.W.
{Mailcode 5303W), Washington, D.C.
20460. .
SUPPLEMENTARY INFORMATION: This rule
is available on the Internet, Please
follow these instructions to access the
rule electronically: .- .
From the World Wide Web (WwWwW),
type either .
http://www.epa.gov/epaoswer/
hazwaste/combust/fastrack.

EPA’s “Pollution Prevention Facility
Planning Guide” (May, 1992; NTIS
#PB92-213206) describes the series of
analytical steps that are often used by
companies to identify waste '
minimization measures. Additional EPA
references include; “Waste )
Minimization Opportunity Assessment
Manual (EPA 625/7-88/003, July 1988),
Interim Final “Guidance to Hazardous
Waste Generators on the Elements of a
Waste Minimization Program In Place,”
(May 1993), “An Introduction to
Environmental Accounting As a
Business Management Tool” (EPA 742—
R-95-001, June 1995), the “P2/Finance
User’s Manual: Pollution Prevention
Financial Analysis and Cost Evaluation
System for Lotus 1-2—3 (EPA 742-B—~
94-003, January 1994), and
EnviroSense, an electronic library of
information on pellution prevention,
technical assistance, and environmental
compliance. Many of these and other
documents can be accessed by
contacting the RCRA Hotline toll-free at
1-800—424-9346. Enviro$ense can be
accessed by contacting a system
operator at (703) 908-2007, or on the
Internet at http://wastenot.inel.gov/ )
enviro-sense. Information on State waste
minimization programs can be gbtained
through Enviro$ense, directly from the
State pollution prevention program
offices, or from the National Pollution
Prevention Roundtable at E-mail
address 75152.1416@compuserve.com,
by phone at 202-466—7272 in
Washington, D.C,

The official record for this action is
kept in a paper format. Accordingly,
EPA has transferred all electronic
comments received into paper form and
placed them into the official record, -

with all the comuments received in
writing. The official record is
maintained at the address in the
ADDRESSES section at the beginning of
this document. .

EPA’s responses to comments have
been incorporated in a “Response to
Comments” document, which has been
placed into the official record for this
rulemaking. The major comments and

Tesponses are discussed in the Response * ..

to Comment sections of this preamble.
The contents of today’s preamble-are
listed in the following outline:

I. Authority {

|
IL. Scope of Final Rule

III. Comparable Fue‘\ls Exclusion

A. EPA’s Approachto Establishing
Benchmark Constituent Levels
1. The Benchmark Approach
2. Selection of the Benchmark Fuels
B. Options for the Benchmark Approach
1. Selection of Percentile Level
2. Compuosite v. Individual Specifications
C. Parameters for the Comparable Fue]
Specification
1. Physical Specifications
2. General Constituent Specifications
3. Individual Hazardous Constituent
Specifications
D. Parameters for the Synthesis Gas Fuel
Exclusion
1. Physical Specifications
2, General Constituent Specifications
3. Individual Hazardous Constituent
Specifications

E. Meeting the Comparable Fuel

Specifications
1. Fotential Applicability of Today's Rule
to Specific Waste Codes
2. General
3. Blending
4. Treatment
F. Meeting the Syngas Fuel Specifications
G. Sampling and Analysis
1. Use of Process Knowledge
2. Waste Analysis Plan .
3. Methods to Analyze Comparable Fuels
4. Syngas Waste Analysis Plan and
Analysis Methods
5. Non-detects
H. Notification, Certification, and
Documentation
1. Who Must Make the Exclusion
Notification
2. Notification Requirements
L Exclusion Status ‘
J. Recordkeeping |
1. General |
2. Off-site Shipment
K. Transportation and Storage
L. Comparable Fuels Exclusion and Waste
Minimization
1. Introduction
2. Major Concerns of Commenters

IV. RCRA Permit Modifications for

" Hazardous Waste Combustion Units

|

A. Inroduction
B. Overview \
1. Background on RCRA Permit
Medification Procedures
2. Shortcomings of the Current i, -
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3. How Today's Rule Impacts the
Procedures
C. Discussion of RCRA Permit Modification
Procedures for Facilities Coming Into
Compliance With MACT Requirements
1. Sumumary of Proposed Options
2. Summary of Public Comments
3. Response to Comments and Discussion
of Final Provisions
D. Summary of Public Comments
E. Response to Comments
F. RCRA Changes in Interim Status
Procedures

V. Notification of Intent to Comply and
Progress Report

A. Background
B. Summary of Final Provisions
C. Discussion of Public Comments and Final
NIC Provisions
1. General
2. Purpose of the NIC
3. Timing
4. NIC Meeting
5. Relation Between NIC and Other °
Notification Requirements
D. Discussion of Public Comments and
Progress Report
1, Overview
2. Summary of Progress Report
Requirernents
E. Certification
F. Extension of the Compliance Date
G. Sources Which Become Affected After the
Effective Date of This Subpart
V1. Waste Minimization and Pollution
Prevention
A. Overview
B. Background
C. Summary of Proposed Pollution
Prevention/Waste Minimization
Incentives and Comments Received
D. Waste Minimization Incentives Contained
in Today’'s Rule
VIL State Authority
A. RCRA State Authorization
B. Program Delegation under the Clean Air
Act
VIIL. Administrative Requirements/
Compliance With Executive Order
A. Regulatory Impact Analysis Under
Executive Order 12866
B. Regulatory Flexibility Act
"C. Paperwork Reduction Act
D. Unfunded Mandates
IX. Submission to Congress and the General
Accounting Office

X. Environmental Justice

A. Applicability of Executive Order 12898 -
B. Potential Ef_fects

XI. Children's Health

X, National Technology Transfer and
Advancement Act

I. Authority

These regulations are being finalized
under the authority of sections 1004,
10086, 2002, 3001, 3004, 3005, and 7004
of the Solid Waste Disposal Act of 1963,
as amended, including amendments by
the Resource Conservation and
Recovery Act.

II. Scope of the Final Rule’

On April 19, 1996, EPA proposed
rules to control emissions of HAPs from
hazardous waste-burning incinerators,
cement kilns, and light weight aggregate
kilns, (61 FR 17358) After promulgation
of the proposal, the Agency issued the
following notices of data availability
(NODA): NODA 1 (Peer review and
Comparable fuels)-—August 23, 1996: 61
FR 43501; NODA 2 (Revised emissions
database}-~January 7, 1997: 62 FR 960;
Continuous Emissions Monitoring
Systems (CEMS) NODA—March 21,
1997: 62 FR 13775; NODA 3 (MACT
standards and implementation)—May 2,
1997: 62 FR 24212; and NODA 4
(Comparable fuels data)—September 9,
1997: 62 FR 47402,

Today’s final rule addresses four
elements of the April 19, 1996 (61 FR
17358) proposal to revise the standards
for hazardous waste combustors. The
remaining issues of the proposal will be
addressed in final rules in the near
future,

HI. Comparable Fuels Exclusion

Under this final rule, EPA is
excluding from the regulatory definition
of solid waste hazardous waste-derived
fuels that meet specification levels
comparable to fossil fuels for
concentrations of hazardous
constituents and for physical properties
that affect burning. The exclusion
would apply to the comparable fuel
from the point it is generated and would
be claimed by the person generating the
comparable fuel (which person can
include a hazardous waste treater). With
respect to the fuels, generators of the
comparable fuel would have to comply
with sampling and analysis, notification
and certification, and recordkeeping
requirements in arder for their fuels to
be excluded. The exclusion potentially
applies to gaseous and liquid hazardous
waste-derived fuels. However, this
exclusion does not apply to solids ar to
used oil, which is subject to special
standards under 40 CFR Part 279,

Today’s rule is consistent with EPA’s
goal to develop a comparable fuel
specification which is of use to the
regulated community but assures that an
excluded waste-derived fuel is similar
in composition to commercially
available fuel and therefore poses no
greater risk than burning fossil fuel.
Accordingly, EPA is using a

! We note that DOW Chemical Company (Dow) in
a petition to the Administrator, dated August 10,
1995, specifically requested that the Agency
develop a generic exclusion for “materials that are
burned for energy recovery in on-site boilers which
do not exceed ths levels of fossil fuel
constituents* * *.” (Petition, at p.3). This final rule
also rasponds to that petition.

“benchmark approach” to identify a
specification that would ensure that
constituent concentrations and physical
properties of excluded waste-derived
fuel are comparable to those of fossil
fuels.

The rationale for the Agency’s
approach is that if a hazardous waste-
derived fuel is comparable to a fossi]
fuel in terms of hazardous and other key
constituents and has a heating value
indicative of a fuel, EPA has discretion
to classify such material as a fuel
product, not as a waste. Given that a
comparable fuel would have legitimate-
energy value and the same hazardous
constituents in comparable
concentrations to those in fossil fuel
(and satisfies other parameters related to
comparability as well), classifying such
material as a fuel product and not as a
waste promotes RCRA's resource
recovery goals without creating any risk
greater than those posed by the
commonly used commercial fuels.
Under these circumstances, EPA can
permissibly classify a comparable fuel
as a non-waste. See 46 FR 44971
{August 8, 1981) (exemption from
Subtitle C regulation for spent pickle
liquor used as a wastewater treatment
agent in part because of its similarity in
composition to the commercial acids
that would be used in its place); 50 FR
49180, 49181, 49183 (November 29,
1985) (explanation of a similar type of
benchmark approach in establishing
used oil fuel specification); 53 FR at
31164 (August 18, 1988) (exemption for
certain hazardous waste-derived
fertilizers due to similarity to the
commercial fertilizers that would be
used in their place),

Put another way, EPA can reasonably
determine that a material which is a
legitimate fuel and which contains
hazardous constituents at levels
comparable to fossil fuels is not being
“‘discarded” within the meaning of
RCRA section 1004 (27). “Discarded”
itself is an ambiguous term, see
American Petroleum Inst. v. EPA, 906 F.,
2d 729, 741 (D.C. Cir. 1990). EPA’s’
interpretation that hazardous waste-
derived fuels which are comparable to
fossil fuels need not be considered to be
““discarded” serves the statutory
objective of encouraging resource
recovery. RCRA section 1003 (a) (10). In
addition, burning of such fuels does not
present the element of discarding
hazardous constituents through
combustion that underlies the typical
classification of hazardous waste-
derived fuels as a solid waste. 50 Fed.
Reg. at 629-630 (Jan. 4, 1985). This is
because, as noted, hazardous
constituent concentration levels are
comparable to those in fossil fuels.
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The case law further makes clear that
EPA may classify secondary materials as
“discarded’” based, at least in part, upon
whether such materials may be
considered part of the waste
management problem. Armerican Mining
Congress v. EPA, 907 F. 2d 1179, 1186
(D.C. Cir. 1990). Today’s rule contains
conditions to assure that burning of
comparable fuels will not become part
of the waste management problem. The
chief condition is limitation on burning
to industrial furnaces (as defined in 260.
10), industrial and utility boilers, and
hazardous waste incinerators. Another
condition prevents specification limits
for hazardous constituents being
achieved by means of dilution, so that
the total volume of hazardous
constituents emitted from burning
comparable fuels would remain
comparable to those from burning fossil
fuels. The rule also contains notification
and record keeping conditions which
assure that the fuels mest the
specification and will be burned in the
requisite type of unit, and that this can
be verified objectively by third persons.

EP A notes that today’s final rule is
consistent with the main approach
discussed in the Dow petition (see
foothote 1 above), which also points out
a number of benefits that would result
from promulgating this type of
exclusion: (1) Support for the statutory
goal of promoting beneficial energy
recovery and resource conservation; (2)
reduction of unnecgssary regulatory
burden and allowing all parties to focus
resources on higher permitting and
regulatory priorities; and (3)
demonstration of a common-sense
approach to regulation. Dow’s petition
contained data on the chemical and
physical aspects of the fuel for which
the petition was submitted. Based on
these data and additional data
submitted during the comment period,
it appears that the waste petitioned for
exclusion by Dow meets the individual
physical and chemical comparable fuel
specifications set forth in this rule.
Today's rule does not exclude Dow's
wastestreams or other wastestreams for
which commenters submitted data that
may meet the specifications of the final
rule. It remmains the respeonsibility of the
generator to comply with the
specifications of the comparable fuel
exclusion stipulated by the State RCRA
implementing authority.

A. EPA’s Approach to Establishing
Benchmark Constituent Levels
1. The Benchmark Approach

EPA considered using risk to human
health and the environment as the way
to determine the scope and levels of a

“clean fuels” specification. However,
the Agency encountered several
technical and implementation problems
using a purely risk-based approach to
-develop a national rule. Specifically,
EPA has insufficient data relating to the
types of waste burned and the risks they
pose to develop a fully protective and
complete “clean fuels” exemption. EPA
alsa does not have sufficient data to
determine the relationship between the
amount of “clean fuel” burned and
emissions, especially of dioxins and
‘other non-dioxin PICs. EPA also does
not know how emissions (likely
uncontrolled) at the multitude of actual
facilities that would burn an excluded
fuel would compare to emissions from
the example facilities that EPA would
use to derive a “clean fuel”
specification. (Emissions and/or risks at
a given facility could be higher than
those of the example facilities given
site-specific considerations.) Without
considering all reasonable, possible
emission scenarios, which is not
feasible for the Agency at this time, the
Agency is not prepared today to address
these potential risks 2,

The Chemical Manufacturers
Association (CMA) submitted a proposal
to exempt certain “clean’” liquid wastes
from RCRA regulation. (61 FR at 17469)
Unlike EPA's benchmark-based
comparable fuel approach, the CMA
approach would establish “clean fuel”
specifications for mercury, LVM, and
SVM metals based on the technology-
based MACT emissions standards
proposed for hazardous waste
combustors on April 19, 1996. As just
discussed above, EPA is concerned
about using risk to establish a “clean
fuel” specification. EPA does not have

_data available documenting that

emissions from burning a “‘clean fuel”
would not pose a significant risk for the
potential combustion and management
scenarios in which the clean fuel
exclusion from RCRA might be used.
Therefore, EPA will not be adopting
CMA’s proposal.in today’s rule, but may
address aspects of the CMA concept in
future actions if appropriate and
feasible. '

The Agency instead developed a
comparable fuel specification, based on
the level of hazardous and other
constituents normally found in fossil

2]t is possible to determine on an individual basis
that particular waste-derived fuel should be
excluded from RCRA on risk-based grounds. See 63
FR at 18533 (April 15, 1998) where EPA finalized
such an exclusion for a waste fuel which could be
generated by the pulp and paper industry. However,
EPA cautions that making such a demonstration is
difficult (because of potential uncertainties
regarding combustion conditions and exposure
patterns) and resource-intensive for the Agency to
avaluate, and would still involve rulemaking.

fuels. EPA refers to this as the

benchmark approach. For this approach, .

EPA set a comparable fuel specification
such that concentrations of hazardous
constituents in the comparable fuel
could be no greater than the
concentration of hazardous constituents
normally occurring in commercial fossil
fuels. Thus, EPA expects that the
comparable fuel would pose no greater
risk when burned than a fossil fuel and
would at the same time be physically
comparable to a fossil fuel, léading to
the conclusion that EPA may classify
these materials as products, not wastes.
See proposal for more details (61 FR
17460, April 19, 1996).

Some commenters argued that by
using a benchmark approach, EPA had
failed to assess potential risks to human
health and the environment resulting
from the exclusion. Commenters argued
that EPA cannot determine that there
are no adverse risks by the comparison
to fossil fuels. EPA disagrees with’
commenters conclusions concerning the
need to determine absolute risk. In this
final rule, EPA is setting a comparable
fuel specification with concentrations of
hazardous constituents no greater than
the concentrations of hazardous
constituents occurring in fossil fuels.
Thus, EPA reasonably expects—based
on the methodology used to establish
the specification—that the comparable
fuel will pose no greater risk when
burned than a fossil fuel and
concomitant energy recovery benefits
will be realized from reusing the waste
to displace fossil fuels. The Agency -
concludes it has discretion in exercising
jurisdiction over hazardous waste-
derived fuels that are essentially the
same as fossil fuel, since there would
likely not be environmental benefits
from regulating those hazardous waste-
derived fuels (i.e., burners would likely
just choose to burn fossil fuels). Indeed,
as explained below; many commercial
fuels could be less “clean” than the
comparable fuels, so that substitution of
some commercial fuels could be a net
deterrent. See 50 FR at 49186
(November 29, 1985) where EPA
discussed similar considerations when
developing a specification for used oil
fuel. See also discussion above as to
why such fuels need not be considered
to be “discarded”. EPA has therefore
decided not to regulate comparable
hazardous waste-derived fuels meeting
the benchmark specifications as
hazardous waste under RCRA.

Furthermore, the Agency notes that
the comparable fuel exclusion
promulgated today is the first phase in
addressing the “clean fuels” issue.
Although EPA has identified problems
with commenters':; alternatives, ther= a

| .
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room for further expansion of the
comparable or clean fuel concept. EPA
will continue to work with the regulated
community to identify areas to expand
the approach taken in today’s final
rulemaking.

2. Selection of the Benchmark Fuels

Since commercially available fossil
fuels are diverse, EPA considered a
range of fuels upon which to base its .
benchmark fuel selection. Available
fuels ranged from gases, such as natural
gas and propane, to liquids (such as
gasoline and fuel oils) to solids (such as
coal, coke, and peat). The Agency
proposed a benchmark based on liquid
fossil fuels (gasoline, No.2 fuel oil, and
No.6 fuel oil). (61 FR at 17462)

Commenters argued that EPA should
consider solid fossil fuels in developing
the benchmark specifications.
Commenters believe that materials such
as coal are fuels that are widely used
throughout the U.S. and failing to
consider these materials ignores
legitimate fuels used by certain
industries. EPA disagrees with
commenters’ requests to include solid
fossil fuels in its benchmark
specification. From an environmental
standpoint, the comparable fuel
specification, which would exclude a
hazardous waste-derived fuel from
RCRA subtitle C regulation, should nat
be based on fossil fuels that have high
levels of toxic constituents that will not
be destroyed or detoxified by burning
{e.g., metals and halogens). Data show
that solid fossil fuels have
camparatively higher metal * and
possibly halogen levels than liquid
fossil fuels 4. Metals and halogens are
not destroyed in the combustion process
unlike organic constituents which are
commonly destroyed or detoxified
through combustion. Comparison with
this type of fuel could easily resultin a
least common denominator approach
whereby a hazardous waste-derived fuel
would be “comparable” if it was no
more dangerous to burn than the most
contaminated fossil fuels. Such
“comparability” is not congruent with
the overall objective of RCRA to protect
human health and the environment and
is inconsistent with the specific
directive to regulate combustion of
hazardous waste-derived fuels where
necessary to protect human health and

3 A smaller fraction of metals in coal partitions to
emissions than for liquid fuels, Given that most
potentially comparable fuels are liquids, allowing
metals at the concentrations present in coal could
result in substantially higher metals emissions.

4 For further discussion see USEPA, “Final
Technical Support Docurnent for HWC MACT
Standards, Development of Comparable Fuels
Specifications”, May 1996. |

the environment. (RCRA section
3004(q)). Thus, while EPA has chosen to
use a benchmark rather than a risk-
based approach, the Agency has chosen
benchmark fuels that, in general, have
lower contaminant levels for
constituents that are not destroyed.
Therefore, in today’s rule, EPA is not
using solid fossil fuels as part of the
comparative benchmark, .

EPA also will not be using a gas fuels
as benchmarks. Basing the comparable
fuel specification on a gas fuel would be
overly conservative and have no utility
to the regulated industry. (The reader
should note that EPA is promulgating an
exclusion for a particular type of
hazardous waste-derived fuel, namely a
type of synthesis gas (“syngas”) meeting
particular specifications (see Section D
below). This hazardous waste derived
gas can be used as a fuel and an
exclusion provides beneficial resource
recovery.) Liquid fuels, on the other
hand, are widely used by industry,
readily combusted, and do not present
the inconsistencies of solid or gaseous
fuels. Simply put, the Agency, in
assessing comparability, is not required
to base a specification on either the
most or least contaminated fossil fuels,
but may reasonably choose a median, in
this case, representative fuel oils. In this
final rule, EPA is selecting only liquid
fuels for its benchmark fuel
specification.

With regard to liquid fuels,
commenters argued that EPA should
consider as benchmark fuels non-
petroleum liquid based fuels such as
turpentine and tall oil. One commenter
recommended that EPA identify
turpentine as a benchmark fuel because
it has a very high Btu value and is used .
as a fuel (and a manufacturing
feedstock) both within and outside the
forest products industry. Another
commenter pointed out that tall oil is
not only used in commerce as a
traditional fuel, but that EPA has
previously noted that tall vilis a
legitimate non-waste fuel under the BIF
rule low risk waiver exemption (LRWE)
and DRE trial burn exemptions (56 FR
7193, February 21, 1991),

While EPA is interested in
establishing a broad-based benchmark of
liquid fuels, EPA disagrees that
turpentine should be included in the
benchmark specification. Turpentine is
not a widely used commercial fuel.
There are no ASTM standards for
turpentine fuel which specify the
minimum properties which must be met
for the product to be considered as a
commercial fuel. By contrast, there are
ASTM specifications for each of the
petroleurn fossil fuels EPA is using as a
benchmark.

EPA does agree with the commenter
that tall oil is used in commerce as a
traditional fuel and could be used as a
benchmark fuel. At the time of the
proposal, EPA had no data on tall oil.
The commenter did submit one set of
data that EPA was unable to use because
it did not meet EPA data quality
standards. Therefore, at this time, EPA
will not include tall oil in its benchmark
fuels.

Finally, some commenters did not
support the use of gasoline for setting
comparable fuel specifications, because
it is not typically utilized in industrial
boilers and furnaces. Gasoline is
typically limited used in internal
cornbustion engines, and the commenter
did not anticipate that industry or
individuals will utilize hazardous
waste-derived fuels in automobiles,
trucks and buses, EPA disagrees that
gasoline should be excluded as one of
the benchmark fuels. The Agency notes
that gasoline is a widely used,
commercially available, liquid fuel and
EPA does not believe that our selection
is necessarily limited to fuel burned in
boilers or industrial furnaces. EPA has
chosen its benchmark fuels so that the
resulting comparable fuel when
substituted would have hazardous
constituents lower than the fuel it
replaces. However, because the
comparable fuel will not be substituted
for use in gasoline applications (the
exclusion is restricted to air regulated
stationary combustion units, see Section
H below], the rationale for the inclusion
of gasoline differs. The Agency believes
that gasoline provides a reasonable
upper boundary for volatile organics,
which are fuel-worthy constituents. The
Agency notes that unlike some solid
fuels, gasoline bas low concentrations of
metals. When compared to lighter fuel
oils (e.g., No. 2 fuel oil), the gasoline
specification has higher specifications
for only the detected volatile organics,
which are readily burnable compeunds.

B. Options for the Benchmark Approach

At proposal, EPA presented several
options for deciding what fossil fuel(s)
data to use as the benchmark. The
options range from developing a suite of
comparable fuel specifications based on
individual benchmark fuels (i.e.,
gasoline, No. 2, No. 4, No. 6) to basing
the specification on composite values
derived from the analysis of all |
benchmark fuels. (61 FR at 17643).

EPA took comment on individual
benchmark fuel specifications based on
gasoline, No. 2, and No. 6 fuel oil, using
the 90th percentile values for the basis
of the individual specifications. Under
this approach, individual fuel
specification(s) could be implemented
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in one of two ways, First, a facility
could use any of the individual
benchmark specifications, without
regard to what fuel it currently burns.
The second approach is to link the
comparable fuel specification to the
type of fuel bumned at the facility and
being displaced by the comparable fuel.
Under a composite fuel benchmark
approach, EPA took comment on using:
(1) The 90th percentile aggregate values
for the benchmark fuels; and (2) the
50th percentile aggregate values for the
benchmark fuels. (61 FR at 17643).

1. Selection of Percentile Lavel

To calculate benchmark
specifications, EPA obtained 27 fossil
fuel samples, comprised of eight
gasoline, eleven No. 2, one No. 4, and
seven No. 6 fuel oil samples. Due to the
small sample sizes of each fuel type,
EPA initially used a nonparametric rank
order statistical approach to analyze the
fuel data, Rank order involved ordering
the data for each constituent from
lowest to highest concentration,
assigning each data point a percentile
value from lowest to highest percentile,
respectively. Results were then
calculated from the data percentiles.
Because there were different numbers of
samples for each fuel type, EPA was
concerned that the fuel with the largest
number of samples would dominate the
composite database. To address this
issue, EPA’s statistical analysis
“normalized” the number of samples,
i.e., treated each fuel type in the
composite equally without regard to the
number of samples taken.s See
Kennecott v, EPA, 780 F.2d 445, 457
{4th Cir. 1985) (upholding this statistical
methodology). The fuel samples were
weighted equally because this weighting
reflects the fact that benchmark fuels
can be used interchangeably in
stationary combustion units. In
addition, as noted in the next section,
equal weighting prevented over-
estimation of either metals and semi-
volatiles in No. 6 fuel oil or volatiles in
the higher end fractions.

One commenter argued that EPA’s
proposed constituent-by-constituent

#For the gasoline sample analysis, the resnlting
detection limits for volatile organic compounds
were an order of magnituds higher than the other
fuel specifications. EPA beliaves analysis of
comparable fuels will more likely result in
detection limits much lower than gasoline and
similar to those associated with analysis of fuel oils.
To address this issue, EPA has performed an
analysis of a fuel oil-only composite (one which
does not include gasoline in the composite) ta use
as a surrogate for the volatile organic gasoline non-
detect values. Therefore, the volatile organic
gasoline non-detsct values used in the development
of the compaosite and individual gasoline
specification were based on this fuel oil-only
composite.

comparison approach is flawed because
it ignores the compounding effect of
jeint probability. The commentsr has
examined the rank order statistics
technique EPA used and has concluded
that the percentile values for the
individual constituents must be set
higher for all of them to meet the overall
percentile value simultanecusly. For
example, a candidate comparable fuel
taken from the same reservoir as a
benchmark fuel would, because of
randem variability in constituent
concentrations, have a 23 percent
chance of *“failing” a comparison to a
benchmark (at the 80th percentile) that
has 14 constituents above the detection
limits. Thus the commenter argued that
the proposed constituent-by-constituent
comparison would have little utility to
the regulated community, :

. While EPA believes there is some
interdependence among individual

- constituents and that the principle of

joint probability cannot be strictly
applied, EPA is inclined to agree with
the commenter. At the time of proposal,
EPA believed that a 50th percentile
analysis represented a midpoint of
potential benchmark fuels that were
studied. EPA also believed that a 90th
percentile analysis represented a
reasonable upper bound of what is
found in all fuels capturing variability
both with each fuel category and in the
case of the composite approach,
between categories. Howaver, when the
individual fuel samples were compared
to the benchmark specifications, EPA
found that at the 50th percentile
composite none of the virgin fuel
samples met the specification and at the
90th percentile composite only 40
percent met the specification. This
appears to confirm the commenter’s
concern over joint probability, and
reflects on the degree to which the
comparable fuels exclusion would
actually be useable. It was EPA’s goal to
base the comparable fuel specifications
on the 99th percentile, a level near
which 90 percent of EPA’s individual
fuel samples would meet the
specification. However, the size of the
data base precluded the calculating of a
99th percentile constituent
specification. Therefore, in this case, the
Agency used the largest measured value
to approximate an upper percentile, In
the future, EPA may choose alternative
methods of evaluating any new data that
may be submitted suggesting that these
specifications need to be modified, After
re-calculating the specification taking
joint probability into account, the
composite at the largest value more
closely represents what EPA intended to
propose with the 90th percentile, a

reasonable upper bound that is alsa
useable in practice. The 90th percentile
closely represents what EPA intended
with the proposed 50th percentile, i.e.,
a midpoint.

Some commenters did support the
50th percentile because they argued it
was more protective. The majority of
commenters supported the 90th
nercentile and some commenters argued
for the use of a higher percentile, i.e.,
95th or 99th. Because none of EPA’s
own fuel samples meet this
specification, the 50th percentile is

overly conservative. If EPA selected the .

50th percentile, comparable fuels would
have to be “cleaner” than all

commercial liquid fuels (or at least all ~

of those in the Agency’s current
database), which would. greatly restrict
the utility of the provision. Also, with
such a strict approach, additional
quantities of virgin oils with higher
contaminant levels would be burned,
leading to greater emissions than if a
higher percentile'was chosen. Therefore,
EPA agrees with commenters that a
higher percentile better reflects the
liquid fossil fuels burned nationally and
is a better benchmark.

After considering the issue of joint
probability, EPA has decided to
promulgate a composite specification
based on the largest measured value to
approximate what 90 percent of ~
individual benchmark fuels are likely te
meet. This approach has the virtue of
being representative of a range of fuels
that are burned nationally in
combustion devices.

Based on the proposal, EPA had the
option of choosing between an
individual fuel specification approach
and a composite approach. The majority
of commenters supported using the
composite specification plus the suite of
individual fuel specifications that could
ba used irrespective of the fuel
displaced.

e composite approach has -
advantages over the individual fuel
specification approach. One issue
associated with the single fuel
specification approach is that gasoline
has relatively higher levels of volatile
organic compounds while No. 6 fuel oil
has higher levels of semi-volatile
organic compounds and metals. If a
potential comparable fuel were to have
a volatile organic constituent
congentration below the gasoline
specification but higher than the others
and a particular metal concentration
lower than the No. 6 fuel oil
specification but higher than gasoline, it
would not be a comparable fuel since it
meets no single specification entirely.
Therefore, EPA is concerned that
establishing specifications under tht:

L—
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option would significantly limit the
utility of the exclusion without any
obviaus advantage in terms of the
technical basis of the specifications
themselves.

Compositing all the fuels has the
advantage that it may better reflect the
range of fuel choices and potential for
fuel-switching available nationally to
burners. A facility would be allowed to
use the composite fuel specification
regardless of which fuel(s) it burns. In
addition, the composite well represents
the constituent makeup of liquid fossil
fuels currently burned nationally.
Because allowing individual
specifications would unnecessarily
complicate the Agency’s .
implementation oversight, EPA has
decided not to allow the individual
specifications as an alternative,
Furthermore, EPA notes that because it
has chosen to promulgate constituent
standards for comparable fuels based on
the largest measured value, the
composite approach will provide
industry with greater flexibility in using
the exclusion. A composite specification
provides a simpler regulatory
framework, which would facilitate
implernentation of the exclusion.
Therefore, in this final rule, EPA is
promulgating a compaosite specification
for comparable fuels.

C. Parameters for the Comparahle Fuel
Specification
Using the benchmark approach
discussed above, EPA is promulgating a
set of technical specifications. The
specifications address the followings:
(1) Physical specifications:
—Heating value (BTU/1b});
—Kinematic viscosity (centistokes, cs, _
as-fired),
(2) General constituent specifications
for:
—Total Halogens (ppmw, expressed as
Ch)
—Nitrogen, total (ppmw), and
(3) Individual hazardous constituent
specifications, for: .
—Individual Metals (ppmw),
—Individual Appendix VIII Toxic
QOrganics (ppmw)
The constituent specifications and
heating value would apply to both gases
and liquids. The kinematic viscosity
would not apply to gases. (See Section
D, below, which discusses synthesis
gases specifically.)

1. Physical Specifications

a. Heating Value, The Agency is
concerned with the acceptability of the

¢Note that ppmw is an alternate way of
expressing the units mg/kg.

potential fuel and wants to ensure that
comparable fuels have a legitimate use
as a fuel. As discussed below, the
comparable fuels exclusion only applies
to waste fuels that are ultimately
burned. In addition, the Agency has
relied on a heating value of 5,000 Btw/
Ibm (11,500 J/g) as a reasonable heating
value specification for determining if a
waste is being burned for energy
recovery; that is, wastes with this Btu
value or higher are considered to be
burned for energy recovery. (See
§266.103(c)(2)(ii). 50 FR at 49173n.24
(November 29, 1985)).7 This type of
minimum Btu value specification is
appropriate here as well as for the
overall fuel (note that this is a different
issue than finding the appropriate Btu
value by which to correctly determine if
the individual constituent specifications
are being met, discussed below). EPA is
thus setting a 5,000 Btu/lbm limit today
as a minimum heating value for a
comparable fuel to ensure that
comparable fuels are in fact legitimate
fuels. See § 261.38(a)(2)(1).

b. Kinematic viscosity. Viscosity is an
important specification to help ensure
that a comparable fuel is as readily
burnable as the benchmark fuel.
Viscosity is important to the proper
atomization and feed to the burning
device and is an important design
specification of the burner assembly.
EPA proposed two options for setting a
viscosity specification: (1) Using a value
derived from the analyses EPA
conducted; or (2) using the ASTM
viscosity specification for fuel oil. (61
FR at 17465). Under the ASTM option
for the composite fuel viscosity
specification, EPA took comment on
using the second highest ASTM
viscosity specification. This would have
the effect of not considering the
extremes, viscosity of No. 6 fuel oil
(50.0 cs at 100°C) and using as the
specification the viscosity of No. 4 fuel
oil (24.0 cs at 40°C).

Given the choice of EPA-derived._
viscosity values and ASTM values, the
majority of commenters supported the
use of the ASTM physical specification
for viscosity. In addition, several
commenters argued that the viscosity
specification should apply at the point
(temperature) that the fuel.is fired rather
than the point of generation.
Commenters pointed out that it is
common practice to reduce the as-fired
viscosity to promote good atomization
and combustion through blending with
less viscous fuels or by warming the fuel

7 The 5,000 Btu/lb measura is not, however, an
unvarying measure of legitimate versus insufficient
energy recovery, Ses, e.g., 48 FR at 1158 (March 18,
1983).

to above-ambient temperature before
firing. For example, while No. 6 fuel oil
has an elevated viscosity at ambient
conditions, it is typically stored and
fired at temperatures which promote
atomization and combustion.

EPA is persuaded by commenters that
basing our viscosity specification on No.
4 fuel oil would possibly limit
comparable fuels similar to No. 6 fuel
oil (one of the benchmark fuels) from
qualifying for the exclusion. EPA agrees
that the viscosity specification showld )
be based on ASTM standard for No. 6
fuel o0il (50 cs at 100°C), The ASTM
standard represents the typical
temperature and viscosity at which No.6
fuel oil is fired. Thus, it is appropriate
for a comparable fuel, when fired, to
have the same viscosity as No. 6 fuel
when fired. This will allow for a
specification that is achievahle for all
liquid fossil fuels,

herefore, in this final rule, EPA is
promulgating a kinematic-viscosity :
specification of 50 cs, as-fired . The
specification for viscosity will only
pertain to non-gaseous fuels, because
gases are inherently less viscous than -
liquids. See §261.38(a)(1)(ii).

c. Flashpoint (proposed, but not
promulgated]. EPA proposed two
options for setting a minimum
flashpoint specification: (1) Using a
value derived from the analyses EPA
conducted; or (2) using the requirements
for flashpoint specified by ASTM.
Under the ASTM option for the
composite fuel flashpoint specification,
EPA took comment on using the second
lowest flash point as the specifications.
(61 FR at 17465). This would have the
effect of not considering the extremes,
flash point of gasoline (—42°C) and
using as the specification the flash point
of No. 2 fuel oil (38°C).

Several commenters opposed setting
specifications for flash point.
Commenters argued that DOT and
OSHA have developed and promulgated
regulations that control the hazards
such materials can pose. Commenters
also argued that the specification would
preclude burning materials that are
normally fuels such as methanol. EPA
agrees with commenters that DOT (49
CFR Parts 171 through 180) and OSHA
(29 CFR Part 1910) regulations
adequately address the transportation -
and handing of low flashpoint material .
and setting a flashpoint specification -
under RCRA would be unnecessarily
redundant with no ostensible gain in.
protectiveness. In addition, by limiting
the exclusion to units subject to
Federal/State/local air emission
requirements, comparable fuels will be
burned in units subject to OSHA
requirements. (See Section H, below,
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which discusses this requirement.) :
Therefore, EPA is not establishing a
flashpoint specification for the final
rule. -

2. General Constituent Specifications

In determining general constituent
specifications and in determining
individual hazardous constituent
specifications (see following
discussion), the Agency is concerned
with the overall environmental loading.
Comparable fuels could have lower
heating value than the fossil fuels they
would displace. In these situations,
more comparable fuel would be burned
to achieve the same heat input, with the
result that more hazardous constituents
would be fired and emitted (e.g.,
halogenated organic compounds and
metals) than if fossil fuel were to be
burned. This would lead to greater
environmental loading of potentially
toxic substances, which is not in
keeping with the intent of the
comparable fuels exclusion nor with
RCRA’s overall protectiveness goals.

To address environmental loading,
the approach used in this final rule is
to establish a minimum heating value
specification comparable to the BTU
content of the benchmark fossil fuel(s).
The Agency is establishing the
specification(s) for comparable fuels ata
heating value of 10,000 BTU/Ib, which
is near to what liquid commercial fuels
contain.t EPA chose 10,000 BTU/1b
because it is typical of current
hazardous waste burned for energy
recovery.® However, candidate
comparable fuels when generated
initially can have heating values very
different than 10,000 BTU/Ib. Therefore,
under this final rule, when determining
whether a waste meets the comparable
fuel constituent specifications, a
generator must first correct the
constituent levels in the candidate
waste to a 10,000 BTU/1b heating value
basis prior to comparing them to the
comparable fuel specification tables. In
this way, a facility that burns a
comparable fuel would not be feeding
more total mass of hazardous
constituents than if it burned fossil
fuels,10 :

a. Specification Levels for
Halogenated Compounds. I. Summary.
For the final rule, EPA is using its

8 Constituent levels presented in today’s final rule
have been corrected from the fuel's heating value
(appraximately 20,000 BTU/Ib) to 10,000 BTU/1b.

¢Consult USEPA, “Final Technical Support
Document for HWC MACT Standards, Development
of Comparable Fuels Specifications”, May 1998.

16 Note that the heating value correction would
apply only to allowable constituent levels in fuels,
not ta detection limits. Detection limits would not
be corrected for heating value.

composite benchmark approach to
establish a total halogen specification
and allowing compliance with a total
organic halogen limit in lieu of
complying with limits on individual
Appendix VIII halogenated compounds.
Therefore, a comparable fuels generator
would have the option of complying: (a)
with a total organic halogen
specification of 25 ppm plus the total
PCB specification or (b) with the all of
the individual Appendix VIII
specifications for halogen compounds.
In addition, in both cases, the generator
would also havs to comply with the
total halogen limit (which includes both
arganic and inorganic halogens) of 540
ppm and with a total PCB specification
{(non-detect at a minimum required
detection limit of 1.4 ppm). See
§261.38(a)(2), Table 1.

Compliance with a total organic
halogen specification in lieu of limits on
individual halogenated compounds will
ensure that measurable levels of
halogenated compounds will be no
greater than in benchmark fuels. In
addition, the total organic halogen
specification will result in less sampling
and analysis costs. Finally, the total
halogen limit (both organic and
inorganic) will create a presumption
that halogenated products of incomplete
combustion (PICs) generated from
burning a comparable fuel will not be
emitted at higher lavels than from
burning a benchmark fossil fuel.

ii. Total Halogen Rationale. Although
total halogens are not listed in
Appendix VIII, Part 261, EPA praposed
a total halaogen specification to establish
a presumption that halogenated
products of incomplete combustion
(PICs) generated from burning a
comparable fuel would not be emitted at
higher levels than from burning a
benchmark fossil fuel. See proposal (61
FR at 17461) and subsequent notices of
data availability (61 FR 43502, August
23, 1996 and 61 FR 47402, September 9,
1997}, PICs resulting from the burning
of halogenated organic compounds can
pose a particular hazard to human
health and the environment.!! Using the
benchmark approach, EPA proposed a
composite fue] total halogen limit of 25

II.

pAt the time of the proposal, EPA
intended to establish a total halogen
limit that included both organic and
inorganic halogens. However, the total
halogen data used by EPA in the
proposed rule for its No. 4 and No. 6
fuel oils were based on analytical

1t For further discussion see USEPA, “Final
Technical Support Document for HWC MACT
Standards, Development of Comparable Fuels
Specifications”, May 1998.

methods measuring only total organic
halogens, not both organic and
inorganic halogens. Commenters raised
concerns about including total halogen
data that did not include inorganic
halogens because it did not represent
typical halogen content found in
benchmark fuels. EPA was persuaded by

‘commenters’ arguments and noticed

additional total halogen data gathered
from its own database (i.e.,
Certifications of Compliance (CoC)
required by the Boilers and Industrial
Furnace Rule) and data submitted by
one commenter. In addition, EPA will
continue to use its original gasoline and
No. 2 fuel oil halogen data, which
included both organic and inorganic
halogens. Using the additional data, the
total halogen specification would be 540
ppm for the composite benchmark data.
For further discussion, see NODA 61 FR
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In response to EPA’s NODA, B

commenters argued that some of the
data should not be used to establish the
total halogen specification due to the

use of inappropriate analytic methods. _

In particular, commenters believe that
CoC data from two facilities (Huntsman

Polypropylene Corporation and

American Cyanarid) should not be
included because the analytical method
used measured organic halogens only.
In addition, commenters believe that
CoC data from another facility (Dow
Chemical) should not be included
because the detection limit of the
method used to analyze for total
halogens (ASTM- Standard D 808) is not
sensitive below 1000 ppm, and unless ™
some other, more sensitive analytical
method were followed afterward, the
method could not have been effective at
the levels reported. EPA is persuaded by
these commenters’ arguments and has
excluded the data from these three
facilities from its halogen data set. Using
this revised data set, the total halogen
specification would be 540 ppm for the
composite benchmark data. For the final
rule, EPA is promulgating a total
halogen specification of 540 ppm.

In Tesponse to the initial proposal,
some commenters argued that EPA
should consider solid fuels like wood
and coal in the development of a total
halogen specification. As discussed
above, EPA has decided nof to include
solid fuels in its benchmark
specification. Thus, EPA is not inclined
to consider using solid fuels to set one
of the specifications. Also, EPA is
concerned about the formation of
halogenated PICs from comparable fuels
containing halogens. At this time, EPA
has no data to support a conclusion tha
the higher halogen levels in solid fuels ™
would not causelan increase in .
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halogenated PIC formation compared to
benchmark fuels.

The Agency also received comment
on an emissions-based equivalency
determination to qualify for the total
halogen specification. One commenter
argued that the Agency should consider
the commenter’s candidate comparable
fuel as a comparable fuel even though
it cannot meet the comparable fuel
specification for total halogens. The
Agency considered the situation but, as
indicated in the September 9, 1997
NODA (62 FR at 47403), continues to
maintain that an emissions-based
equivalency determination to the
halogen specification on a national
regulatory basis would be inappropriate
and infeasible at this time.

In response to EPA’s NODA, the
commnenter argued that an equivalency
determination would not be
administratively complex and that it
could involve a demonstration by the
person applying for the equivalency
determination that the chemistry of the
fuel is such that it is incapable of
forming halogenated PICs. EPA is not
persuaded by the commenter’s
arguments. For hydrocarbon-based
fuels, combustion conditions (such as
oxygen level, mixing, temperature, etc.)
will have an impact on non-chlorinated
and/or chlorinated PIC emissions.
Additionally, chlorine in both inorganic
and organic forms in the waste fuel can
contribute to chlorinated PIC emissions.
Dioxin/furans and other chlorinated
PICs have been detected from sources
burning both inorganic (e.g., salts) and/
or organic chloride (e.g., plastics)
containing wastes.!2 Furthermore, if the
Agency were to develop an equivalency
determination for total halogens, the
implementation details needed in a
national regulation to ensure proper
combustion of halogenated wastes
would be numerous, including, for
example, provisions on burner operating
parameters, performance testing, and
monitoring. These details would almost
certainly result in a complicated
conditional exclusion from the
definition of solid waste that is viewed
as both potentially unworkable and very
difficult to implement on a national
basis.

Therefore, EPA is not inclined at this
time to consider developing any
national equivalency determination to
the tatal halogen specification. At some
future point, perhaps as the Agency’s
understanding of cause-and-effect
relationships regarding emissions from a

12 For further discussion see USEPA, "Final
Technical Support Document for HWC MACT
Standards, Development of Comparable Fuels
Specifications”, May 1998.

wider variety of sources grows, EPA
may be able to address aspects of the
commenter’s recommendations if
appropriate and feasible.

Hi. Total Organic Halogen Rationale.
As an additional part of its proposal,
EPA invited comment on whether a
total halogen specification could act as
a swrrogate for limits on individual
balogenated compounds found in
Appendix VIIL In this case, EPA’s
proposed limit of 25 ppm for total
organic halogens would act as the
surrogate for the individual halogenated
organics. Commenters supported the
swrrogate approach and indicated that it
would reduce the testing and
recordkeeping costs on the regulated
community. EPA agrees that this
approach will simplify the comparable
fuels specification and possibly mean
fewer and less costly sampling and
analyses of comparable fuel streams for
generators.

However, some commenters raised
concerns that a total halogen analysis
will not be an effective screen for some
of the more hazardous halogenated
Appendix VIII constituents which could
constitute a potential risk at low
detection levels (e.g.,
tetrachlorodibenzo-p-dioxins). EPA
calculated the equivalent constituent
concentrations using the minimum
detection limit values for these
hazardous halogenated organics and
determined that the 25 ppm total
organic halogen limit will be an
effective screen for all of the chlorinated
dibenzofurans and chlorinated
dibenzodioxins (i.e., the tetra- through
octa-congeners). The minimum -
detection limits calculated for these
congeners ranged from 30 to 150 ppm
and the 25 ppm organic halogen
specification will limit these congeners’
concentrations to below those minimum
detection limits. Additional factors in
this decision to use the 25 ppm halogen
limit as a scresn for dioxins include the
following:

(1) In particular, waste codes F020,
F021, F022, F023, F026 and F028 have
been designated as “inherently waste-
like” under 40 CFR 261.2(d) and
therefore are not eligible for the
comparable fuel exclusion;

(2) Wastes listed because they contain
dioxins would also be expected to
contain significant levels of other
halogenated organics. (The reader
should note that the compounds in
question are typically formed from the
breakdown and reaction of other
halogenated organics.) The higher-
cancentrations of these other
halogenated organics would drive the
total organic halogen content of the
waste up and, thus, the contribution of

any chlorinated dibenzofurans and
dioxins would have to be significantly
lgss than the 25 ppm limit; and

(3) Waste codes expected to contain
significant levels of other halogenated
organics can be readily discerned from
their list descriptions in 40 CFR 261
Subpart D (e.g., FO01 and F002 solvent
wastes are defined as halogenated
solvents; F024 includes waste from
production of halogenated organics.) In
addition, Appendix IIl to Part 268 lists
the halogenated organics typically
found in hazardous wastes and that are
subject to land disposal restrictions
under 40 CFR 268.32. By comparing . --
these, a person implementing today’s
rule could easily determine the mast
likely waste codes that could contain
halogenated organics in excess of the 25
ppm limit, and thus easily identify
wastes not eligible for the comparable
fuels exclusion. See also Section E
below for point of generation and- -
blending/treatment discussions. .

Cormmenters are also concerned that
the use of a total organic halogen
surrogate will possibly mask illegal PCB
disposal. Since low analytical detection
limits for PCBs (i.e., 1.4 ppm) in the
benchmark fuel matrices have been
well-demonstrated, the 25 ppm total
organic halogen limit would notbe a_
sufficient screen. Since PCBs are
relatively common halogenated
contaminants in fuel-like wastes and the
probability of finding them is non- ~
trivial, EPA is keeping the limits on
PCBs to ensure levels no greater than
from benchmark fuels. EPA also points
out that there are several relatively
inexpensive analytical screening
methods that have been developed

_specifically for the determination of

total PCBs.

With regard to analysis methodology,
commenters have indicated that the test
method (ASTM Method 4929) used by -
EPA to analyze for organic halogens
may not be appropriate to analyze their

- candidate comparable fuel. EPA
recognizes that the methods used in its |

own analysis of the benchmark fuels
may not be appropriate for some
candidate comparable fuels. Thus, in
the final rule EPA is allowing the use of
alternate methods or modifications to
current methods that meet the
performance based criteria in section
§261.38(c)(7). It is the responsibility of
the generator to ensure that the .
sampling and analysis is unbiased,
precise, and representative of the waste,
For further details, see Section G.
Sampling and Analysis, below.

b. Specification Levels for
Nitrogenated Compounds. Although
total nitrogen is not listed on Appendix
VIII, Part 261, EPA proposed a total -



.

1
i

3

.

P

-

33790

Federal Register/Vol.

63, No. 118/Friday, June 19, 1998/Rules and Regulations .

- -

nitrogen specification to ensure that
nitrogenated products of incomplete
combustion (PICs) from burning a
comparable fuel would not be emitted at
higher levels than from burning a
benchmark fossil fuel. See proposal (61
FR at 17462) and a subsequent notice of
data availability (61 FR 43502, August
23, 1996). PICs resulting from burming
nitrogenated organic compounds can
also pose a particular hazard to human
health and the environment. '3

Commenters generally did not address
the issue of formation of nitrogenated
PICs. Instead, most commenters
disagreed with the need to establish a
specification for nitrogen under RCRA's
comparable fuel specification when this
pollutant (as NOx) is controlled under
the Clean Air Act (CAA). Commenters
argued that EPA has the authority under
the CAA to control certain criteria
pollutants, such as nitrogen oxides and,
in fact, has promulgated primary and
secondary National Ambient Air Quality
Standards (NAAQS) for oxides of
nitrogen. EPA believes that a total
nitrogen specification is necessary. The
counter-arguments advanced do not
address EPA’s rationale for establishing
a total nitrogen limit. The CAANAAQS
do not themselves ensure control of
individual combustion units in a
manner that prevents formation of
nitrogenated PICs, nor do they ensure
that a hazardous waste-derived fuel
would contain no greater amounts of
nitrogenated compounds than fossil
fuels. EPA is therefore establishing a
total nitrogen specification to ensure
that concentrations of nitrogenated PICs
in comparable fuels will be no greater
than in benchmark fuels.

As an additional part of its proposal,
similar to total halogens, EPA invited
comment on whether a total nitrogen
specification could act as a surrogate for
limits on individual nitrogenated
compounds found in Appendix VIII.
EPA believes that a surrogate approach
would simplify the comparable fuels
specification and possibly mean fewer
and less costly sampling and analyses of
comparable fuel streams for generators.
However, analysis of EPA’s composite
data results in a total nitrogen
specification of 4,900 ppm. The
detection limits for EPA's analysis of
individual nitrogenated compounds in
its benchmark fuels ranged from 1 to
2200 ppm. Since detection limits for
nitrogenated compounds in the
benchmark fuels have been
demonstrated well below 4,900 ppm, a

BFor further discussion see USEPA, “Final
Technical Support Document for HWC MACT
Standards, Development of Comparable Fuels
Specifications”, May 1998.

total nitrogen specification would not be
a sufficient screen for individual
Appendix VIII nitrogenated compounds.
Therefore, for nitrogen compounds,
EPA is promulgating a total nitrogen
specification of 4,900 ppm with
individual Appendix VIII nitrogen
specifications. See § 261.38(a)(2), Table
1. This approach ensures that levels of
individual nitrogenated compounds and
the total nitrogen concentration are no
greater than the benchmark fuels and
creates a presumption that
concentrations of nitrogenated PICs
from burning a comparable fuel are no
greater than burning a benchmark fuel.

3. Individual Hazardous Constituent
Specifications

To limit the Part 261, Appendix VII
constituents in comparable fuels to
those found in benchmark fossil fuels,
the Agency calculated concentration
limits using the Agency’s analysis of
individual benchmark fuel samples.
Where EPA did not detect a particular
Appendix VII constituent in the
benchmark fuel, the Agency set the
constituent specification using one of
two approaches. For constituents that
the Agency did not detect and did not
have reason to believe would be present
in a benchmark fuel (e.g., halogenated
organics), the comparable fuel
specification is “non-detect” with an
associated, specified minimum required
detection limit for each compound. The
detection limit is a statistically-derived
level based on the quantification limit
determined for each sample. While
these constituents should not be
present, the Agency will allow non-
detects lower than the detection limits
that EPA was able to obtain. However,
EPA will not allow measured or
quantified results below the specified
minimum required detection limit
where “non-detect” is the comparable
fuel specification. For metals,-
hydrocarbons, and oxygenates, the
Agency followed a different approach,
which is described below.

a. Individual CAA and Appendix VIII
Metals. EPA proposed concentration
levels or minimum required detection
limits for all CAA metals and RCRA
Appendix VIII metals (61 FR at 17460).
Commenters argued that the Agency
should modify its approach with respect
to non-detect levels and allow the .
hazardous constituent to be present in
the comparable fuel up to the detection
limit. In particular, commenters argued
that metals are expected to be present in
petroleumn products, resulting from the
formation process or the production
process, and, therefore, it is reasonable
to assume that non-detect metals in
EPA’s benchmark analysis would be

present up to the detection limit. EPA
agrees that metals could be present in
fossil fuels but below EPA'’s detection
limits. Therefore, the final rule allows
metals to be present at any
concentration less than or equal to the
detection limits in EPA’s analysis.

In addition, as proposed, EPA is
setting limits for two metals that are nut
found on Part 261, Appendix VIII:
cobalt and manganese. EPA included
these metals in the analysis because
they are listed in the Clean Air Act as
hazardous air pollutants (HAPs). See
CAA, section 112(b) and proposal (61
FR at 17460). By including these metal
HAPs and the RCRA metals listed on
Appendix VIII, Part 261, the Agency
will ensure that the specification limits
all toxic metals of concern in hazardous
wastes to levels present in the
benchmark fossil fuels. Therefore, EPA
is promulgating constituent levels for
the all CAA metals and RCRA Appendix
VIII metals at the largest value
composite of EPA fossil fuel data. See
§261.38(a)(2), Table 1.

b. Individual Appendix VIII Toxic
Organics. EPA is promulgating
constituent levels or minimum required
detection limits for all Part 261,
Appendix VIII, toxic organic
constituents, unless otherwise noted.
See §261.38(a)(2), Table 1. Some
Appendix VIII compounds were not
analyzed because a routine analytical
method is not available. Because EPA
did not analyze for some compounds in
Appendix VIII, EPA will not be _
promulgating standards for these
remaining Appendix VIII constituents.
These compounds are not listed in
today’s specifications, and a comparable
fuel generator will not have to comply
with specifications for these
compounds. EPA believes it highly
unlikely that a hazardous waste-derived
fuel would contain only these
undetectable Appendix VII
constituents. i

i. Specification Levels for Undetected
Pure Hydrocarbons. EPA proposed
allowing pure hydrocarbons on
Appendix VIII to be present at any
concentration less than or equal to the
detection limits in EPA’s analysis. Since
fossil fuels are comprised almost
entirely of pure hydrocarbons 4 in
varying concentrations, it is possible
that many pure hydrocarbons in
Appendix VIII, Part 261, could 1~
present in fossil fuel but below
detection limits. These mutér -
include compounds su
fluoranthene, might not .
considered solid wastes v - ATE

vhich

“Excluding sulfur, cashrr » —_
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their pure carbon form-since they are
themselves products. See

§ 261.2(c)(2)(ii), and see proposal (61 FR
at 17461).

Some commenters argued that no
comparable fuels specifications should
be established for pure hydrocarbon
compounds because pure hydrocarbons
will burn cleanly. EPA disagrees for the
purpose of today’s rule because
establishing no limits for Appendix VIII
hydrocarbons would depart from the
basic comparable benchmark approach -
and even relatively clean-burning
compounds may produce some toxic
emissions. EPA’s analysis confirms that
these compounds are not present in the
benchmark fuels above the minimum
detection limits. However, it is
reasonable to assurmne that the “non-
detect” pure hydrocarbons could in fact
be present in fossil fuels up to the
detection limit since fossil fuels are
comprised entirely of pure
hydrocarbons. Therefore, the final rule
allows hydrocarbons in Appendix VI
to be present at any concentration less
than or equal to the detection limits in
EPA’s analysis. See § 261.38(a){2), Table
1.

Some cornmenters argued that
toluene, a typical fuel component,
should be allowed without limitation in
comparable fuels. As discussed abave
for all hydrocarbons, EPA disagrees
with not establishing any limits on
toluene, or establishing a different
specification not based on fuel data,
because this would depart from the
comparable benchmark approach. EPA
has established the toluene specification
at the fuel data-based concentration
found in its benchmark fuel analysis.
However, because toluene can be a fuel
component, setting a different data-
based specification for toluene may be
warranted at some point in the futire,
and therefore EPA will continue to
rermnain open to considering further
action.

ii. Specification Levels for Undetected
Oxygenates. In addition to the pure
hydrocarbon compounds, EPA invited
comment on whether oxygenates should
be allowed up to the detection limits in
EPA’s analysis and on what would be an
appropriate minimum oxygen-to-carbon
ratio to identify an oxygenate. (61 FR at
17461). Oxygenates are organic
compounds comprised solely of
hydrogen, carbon, and oxygen and can
serve as fuels or fuel additives.
Examples of oxygenates (not in
Appendix VIII and thus not RCRA
regulated) include alcohols such as
ethanol, and ethers such as methy! tert-
butyl ether (MTBE). Appendix VI
oxygenates are not routinely found in
fossil fuels and only a few oxygenates

were detected in EPA’s sampling and
analysis program.

Several commenters supported
allowing oxygenates at any
concentration less than or equal to the
detection limit but also argued that EPA
should go a step further and set no
specification limits for oxygenated
compounds. Commenters argued that
oxygenates (like isobutyl alcohol) burn
well and promote good combustion of
other constituents in a fuel. Again, for
the purpose of today’s rule, EPA
disagrees with not establishing any
limits on oxygenates because this would
depart from the basic comparable
benchmark approach. EPA’s analysis
confirms that these compounds are not
present in the benchmark fuel above the
minimum detection limits and
establishing a specification without fuel
data containing oxygenates would
depart from the comparable fuel
approach. Furthermore, oxygenates are
listed on Appendix VI for their toxicity
and in particular, one group of organic
oxygenates, organic peroxides, can be
extremely.hazardous to manage.
However, since most oxygenates burn
well and are not likely to produce
significant PICs, EPA will allow these
compaounds at any concentration less
than or equal to the detection limits
found in EPA’s analysis.

EPA notes that the Clean Air Act
provides for the use of some oxygenates
(like isobutyl aleohol) as additives in
unleaded gasoline and it may be
appropriate to consider their use in a
comparable fuel. However, at the time of
this final rulemaking, EPA had no fuel
data in which these oxygenates were
used as gasoline additives and thus was
not able to set a specification different
than in today’s final rule. As discussed
above, any approach without using fuel
data would depart from the comparable
fuel approach. However, setting data-
based specifications for certain :
oxygenates may be warranted at some
paint in the future, and therefore EPA
will continue to remain open to
considering further action.

With regard to a minimum oxygen-to-
carbon ratio to define an oxygenate, one
commenter recommended defining
oxygenates simply as aliphatic
compounds comprised of carbon,
hydrogen, and oxygen. If EPA was
intent on defining an oxygen-to-carbon
ratio, other commenters recommended a
ratio of 0.266, which is the ratio for
MTBE. Defining an oxygenate with a
minimum oxygen-to-carbon ratio or
limiting the definition to only aliphatics
is more conservative than necessary.
Instead, EPA is defining an oxygenate as
any compound comprised solely of
hydrogen, carbon, and oxygen.

In sumimary, the final rule allows
oxygenates, defined as any compound
comprised solely of hydrogen, carbon,
and oxygen, at any concentration less
than or equal to the detection limits in
EPA’s analysis. See § 261.38(a)(2), Table
1. -

D. Parameters for the Synthesis Gas Fuel
Exclusion

In today’s final rule, EPA is also
excluding from the regulatory definition
of solid waste (and, therefore regulation
as hazardous waste) a particular type of
hazardous waste-derived fuel, namely a
type of synthesis gas (“'syngas™) fuel
meeting particular specifications. The
exclusion applies to syngas that results
from the thermal reaction of hazardous
wastes by a process designed to generate
both hydrogen gas (H) and carbon
monoxide (CO) as usable fuel. Sce
proposal (61 FR at 17465).

Some commenters stated that
synthesis gas fuels are beyond EPA’s
regulatory authority because they are
uncontained gases. EPA has broad
statutory authority to regulate fuels
produced from hazardous wastes. RCRA
section 3004 (q) (1); see also Horsehead
Resource Development Co. v. Browner,
16 F. 3d 1246, 1262 (D.C. Cir. 1994)
{broadly construing this authority). The
fact that syngas (by definition) is a gas,
rather than a solid or liquid, does not
appear to raise jurisdictional issues, It is
still produced from the hazardous
wastes that are being processed
thermally. See § 261. 2 (c) (2) (A) and (B)
(defining such materials as solid
wastes). EPA believes its authority to be
clear under these provisions.

EPA also received a number of -
comments from persons operating
synthetic gasification processes within
the petroleum industry. These
comments also argued that the Agency
was without legal authority to regulate
the fuel output of these processes even
if the processes use hazardous waste as
a feed material. The Agency has in fact
adjudicated the status under existing
regulations of such a unit, indicating
that while both the process and the fuel
output are within RCRA subtitle C .
jurisdiction, the process is a type of
exempt recycling unit under 40 CFR
261.6(c)(1) and the fuel is also exempt
under § 261.6(a)(3). Letter of Michael
Shapiro (Director of Office of Solid
Waste) to William Spratlin (Director
RCRA Division EPA Region VII) (May
25, 1995).

Upon reflection, it appears that these
petroleum gasification operations may
be similar to other within-petrolewn
industry recycling activities that EPA
has proposed to exclude from Subtitle C

jurisdiction in the petroleum listing rule -
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proposed on November 20, 1995. 60 FR
57747. It therefore appears more
appropriate to consider this overall
jurisdictional issue in the context of that
rulemaking. However, EPA is not at this
time limiting the synthetic gas fuel -
exclusion insofar as it potentially
applies to the output of gasification. -
operations conducted as part ofnormal -~
petroleum refining (SIC Code 2911).
Thus, these syngas fuels can also be_

eh%xble for the exclusion in today’s rule.

o ensure that any excluded. .
hazardous waste-derived syhigas - ‘: .
contains low levels of hazardous =~ "~
compounds relative to leve]s in fossil .
fuels, the Agency is sefting a senes of
syngas specifications addressing: -

(1) physmal specifications;

for: -

—Hydrogen Sulfi T

(3) individuat hazardous constltuent

specifications, for: i -7 e S

—Individual Append].x VIII constltuents
(ppmv) -

1. Physmal Spemﬁcatlons

a. Mifimim Btu valué. Like the
comparable fuel spécification, EPA’
proposed that syngas fuel have a
minimum Btu value of 5,000 Btw/lb. *
Commenters had several concerns with
this specification. First, commenters
noted that the heating value of a gas is
almost universally measured in units of
Btu per unit volume (“scf*). Second,
commenters argued that due to the
efficiencies of combustion, a gas can be
used as a fuel even though its heating
value, when expressed in terms of Btu
per pound, is less than 5000.
Commenters argued that using fuels
with significantly higher Btu per scf .
could actually degrade efﬁczency of gas -

turbine slectric generatxon gystems and -
increase air emissions. For example, -
syngas with a heating valie of 5000 Btu
per pound would have to be diluted to
reduce its heating valueto enablea” = ™

. combustion turbine to meet NOx

emission limits; Furthermore;
commenters argued that in many -

" potential applications, s syngas produced

from hazardous waste would be used as,
a substitute for syngas produiced from :.'
fossil fuels or syngas produced from™;
non-hazardéus secondary materials. -

Syngas produced from coal, coke, and
- certain types of secondary inaterials,
with heating values less than 5000 Btu .
.per pound {when expressed'm these -

terms), are currently used as fuels.
EPA agfees with conimenters”.

i mixed with higher energy sources and is
.mot generally desired for mast

- - := Technical Support Décurment for HWC MACT | .
- Standards, Development of Compamble Fuels
i Specxﬂcatiuns” May 1998.% "

value of syngas To set an appropriate
- heating value, EPA investigated the _

heating values of syngas currently
manufactured for use as a fuel.!s For
fuel usage related purposes, syngas is
classified as either medium- or low-Btu
gases (medium-Btu generally being
produced with pure oxygen, low-Btu_ ..
- generally with air). Medium-Btu yrigas

. generated from the gasification of fuels -

(including coal, fuel oil, biomass,
municipal solid wastes, plastics, etc.)
with pure oxygen typically has heatmg
values from 200 to 400 Btu/scf,
Medium-Btu syngas can typically be ' _
. used as a fuel for power production in

a gas turbine. Low-Btu syngas. generated
from the gasification of fuels with ajr
has beating values from abouit 100 to . -

.- 200 Btu/scf, Th most cases, low-Btu. ..
 syngas does not achieve temperat\u'e
=" and expansion ratios needed for .*
o thermodynamxcally efficient power -

generation, L.ow-Btu syngas is usually

applications. However, EFA. notes that
thers are certain specifically. demgned
gas turbines (with very large “silo”
combustion chambers) that can handle

- very low-Btu (100 Btw/scf) syngases for

power generation. Thus, a heating value -
of 100 Btu/scf is reasonable for syngas
because it represents fuels used as . -
legitimate energy sources. Therefore,

‘EPA is establishing a minimum Btu

value of 100 Btu/scf for synthesis. gas
See § 261.38(b)(1).

2. General Constituent Speciﬁcations'_‘

a. Total Hangen Specification. As
proposed, EPA is promulgating a total
halegen specification for synthesis gas
fuels of less than 1 ppmv. Like
comparable fuels, EPA is establishing a
total halogen specification to limit the
formation of halogenated PICs from the

* -burning of the hazardous waste-derived:
- syngas fuel. EPA has looked at syngas ..

manufactured from non-hazardous
waste sources, such as coal, and
‘concludes that 1 ppmy is a reasonable .
specification for total halogen fora ..
synthesis gas fuel. See §261.38(b)(2). -
b. Total Nitrogen Specification. EPA
- proposed a total nitrogen specificationr -
- of less than 1. ppmv of total nitregen,.
other than diatomic nitrogen (N,).. lee S

.-comparable fuels; EPA was concerned: -
- about the formation of nitrogenated PICs -

from the nitrogen contained in the
hazardous waste-derived syngas fuel.
Commenters argued that regardless of
whether mtrogen is present in the

13 For further dxscussion see USEPA Fmal

~ mitrogenated PICs. Diatomic nitrogen i

- specification because only. orgamc
N _bound nitrogen compouiids are,
- expected to foim PICs. However, a tot

" used as a fuel is a more appropriate .
- specification, EPA has lookéd at syngas’

- faels. For example, facilities that Sl

i May.: 1993

syngas, when syngas is burned, NO,.
NO2 and NOx will always form, as

~nitrogen present in the air combines '+ _ 3

with oxygen in the syngas, the air or -
both. In addition, commenters argued
that the Agency or authorized states
already regulate the emissions of these "
air poilutants through the issuance of aif &
permits. Furthermore, ‘commenters'*
. argued that nitrogén-in the syngas v
would riot lead to the formation of PI
- EPA disagrees with the cammenters
“‘that a'total nitrogen specification i is
_unnecegsary and believes that the '
comments did not address EPA's
rationale for & total nitrogen limit. EPA
is establishing & total nitrogen. -
specification to limit the formation of

notincluded in a fotal mtrogen

_ nitrogen spemfica’uon based on syrigas

currently manufactired for usé as a fueL
to establish a total ditrogen :
specification. Nitrogen compounds in
syngas (other than N;) are mostly in the’
form of HCN or NH3 ‘Syngas - s
manufactured from coal can have HCN. ‘_-
and NHj; levels of 100 to 300 ppmv.16 A -

. total nitrogen specification of 300 ppm
. .would ensuire that concentrations of

nitrogenated PICs in waste-derived.
syngas will be no greater than syngas
manufactured from coal. Therefore, in "
today’s final rule, EPA is promulgating
a total nitrogen specification of 300
ppmv, other than diatomic nitrogen (Nz)
for synthesis gas fuel. See § 261.38(b)(3). "
c. Hydrogen Sulfide Specification. -
EPA proposed a hydrogen sulfide (H.S)
specification of 10 ppmv-for syngas
fuels. Commenters argued that the H,S |
specification is not necessary because
the Clean Air Act has specifications that
restrict the amount of sulfur that can be -
emitted by sources that would likely
burn syngas fuel (i.e., boilers,
-.combustion tu.rbmes) In addition, .
commenters argued that the potential of -
facilities that burn syngas es a fuel to
emit sulfur compounds is lowin - .
comparison ta facilities burning fossil

produce power by buming syngas . * _ «
. produced from the gasification of coal .-
-emit approximately one-fifth oi the level
of sulfur compounds emitted by similg-
facilities burning coal. -

EPA disagrees with tha ;7 aenters

that no hydrogen sulfide sp.c | " cation
1Far further discussicn see 13- 2l .
__ Technical Support Document ... “ iler
Developmem of Comparable Foaw o lu. ood”
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should be promulgated. EPA is
establishing the syngas exclusion by
limiting Part 261 Appendix VIII
constituents, one of which is hydrogen
sulfide. However, a more appropriate
specification would be based on current
app'ications where syngas is used as a
Fiel. rather than the proposed
specification of 10 ppmv. To set an
appropriate hydrogen sulfide
specification, EPA investigated the
hydrogen sulfide levels in syngases
currently manufactured from non-
hazardous waste sources for use as a
fuel.

The sulfur content of the material
used to produce the syngas is converted
to almost entirely H,S in the gasification
process, with smaller amounts of
carbonyl sulfide (COS). Syngas
produced from low sulfur content
material does not contain appreciable
H:S. The Hz8 coritent of high sulfur
coal-based syngas can be over 1000
pprv. However, in these cases, H,8 is
removed during the gasification process.
The amount of H,S removal is
dependent on how the syngas will be
used. In the case of syngas used for
chemical feedstock, the H,S removal
can be to a level under 1 ppmv. For the
case of syngas used for fuel, H;S
removal can range to levels between 50
and 200 ppmv (above 200 ppmv leads
to corrosion of down stream gas
handling equipment, such as turbine
blades.!” Thus, 200 ppmv represents the
level of H2S in gas currently used in
applications where syngas is used as a
fuel. Therefore, in this final rule, EPA is
promulgating a H,S specification of 200
pprv for synthesis gas fuels. See
§261.38(b)(4). EPA further notes that
H:8 removal is considered as part of the
gasification process and a syngas
generator is required to meet the H,$
specification after this removal process.

3. Individhal Hazardous Constituent
Specifications

As proposed, EPA is promulgating
specifications of Jess than 1 ppmv for
each hazardous constituent listed in
Appendix VIII of part 261 (that could
reasonably be expected to be in the gas).
Having received no comments to the
contrary, this.a reasonable specification
for Appendix VIII constituents in a
synthesis gas fuel. See § 261.38(b)(5).
Since EPA is promulgating a total
halogen specification for syngas and
since this specification ensures that the
excluded syngas has less than 1 ppmv
ofindividual halogenated compounds, a

17 For further discussion see USEPA, “Final
Technical Support Document for HWC MACT Rule,
Development of Comparable Fuels Specifications’,
May 1998,

syngas generator would not be expected
to analyze for the individual
halogenated compounds in Appendix
VIIL. However, a syngas generator would
be expected to analyze for the
individual nitrogenated compounds in
Appendix VIII since a total nitrogen
specification of 300 ppmv would not
ensure that individual nitrogenated
compounds would be limited to 1
ppmv. In addition, a syngas generator
would be expected to analyze for the
Appendix VIII constituents identified in
the comparable fuels specification. See
§261.38(a)(2) Table 1.

E. Meeting the Compuarable Fuel
Specifications

1. Potential Applicability of Today’s
Rule to Specific Waste Codes

The probability of today’s rule being
applicable to any specific hazardous
waste is highly dependent upon the
waste codes assigned to that waste as
well as the industry generating the
waste. In developing the Land Disposal
Restrictions (40 CFR part 268) and in
developing the listings of hazardous
wastes (40 CFR part 261), the majority
of the listed hazardous wastes were
analyzed for concentrations of specific
hazardous constituents, EPA has already
determined that the majority of listed
hazardous wastes (i.e., those having
codes beginning with “F”, “K”, “U" or
“P") are known to contain at least one
of the hazardous constituents that are
restricted by today’s rule to “fign-
detect” levels. Appendix VII to Part 261
provides a partial list of hazardous
constituents that are known to be
present in each Listed Waste code, and
the Treatment Standards for Hazardous
Wastes (40 CFR 268.40) indicate
constituents (and concentrations) that
are specifically regulated for land
disposal for each waste code. The
majority of these constituents and waste
codes are restricted to “non-detect”
levels in today’s rule and so a potential
comparable fuel containing these
constituents either could not be used, or
would have to be treated so that the
hazardous constituents are remaved or
destroyed to non-detect levels. See
treatment discussion below, Section E.4.
It is possible, however, that an organic
solvent or oil could carry one of these .
codes, based on the derived-from rule
only, and could comply with the limits
in today’s rule. As such, EPA did not
restrict the application of today’s rule to
any waste code, except in the case of
wastes listed for the presence of dioxins
or furans, See 261.38(c)(12). However,
EPA does not expect that corrosive or
reactive wastes would be candidate
comparable fuels because of the

detrimental impacts on the burning unit
that would occur.

At the same time, there are specific
listed waste codes that EPA expects to
contain only those constituents for
which today’s rule sets maximum
allowable concentrations. As such, some
wastes with these codes would be likely
candidates for compliance with the .
corresponding constituent limits. These
applicable wastes are primarily ’
expected to be: ignitable solvent wastes
(FO03 and F005), wastes from petroleum
production (F037, F038, and Ko48-51),
and wastes from coking operations
(K060, K087, K141-145, K147 and, )
K148). Table 1 also lists a set of U waste
codes and their corresponding
constituents that may be applicable
depending upon their concentrations.

Itis expected that today’s rule will .
primarily be applied to wastes that are
classified as hazardous only because
they exhibit the hazardous characteristic
of ignitability (D001) and/or corrosivity
(D002). In comparing the regulatory
levels for characteristic metal wastes -
(D004-D011) and the corresponding
allowable limits for these metals in
today’s rule, there is an extremely small
window of applicability for some wastes
identified as D006 (cadmium) or D009
(mercury) and likewise a relatively
small window of applicability for some
D008 wastes (lead). All other
characteristic metal wastes fail the limit
restrictions for metals. D003 wastes that
are classified as hazardous due to their
cyanide (CN) content are expected, for
the rnost part, to fail to meet the
specification for total nitrogen. Except -
for D018 wastes (benzene), wastes that
are characteristic for organics (D012~
D043) are also expected to be unable to
comply with either the limits or the
“non-detect” requirements.

All wastes consisting primarily of
alcohols (e.g., ethanol or isopropanol),
petroleum digtillates, oils, or other
ignitable organic liquids) are the most
likely candidates for applying today’s
rule. This is quite logical in that these
chemicals tend to have good fuel value
when compared to the fuels examined
for today’s rule, The most probable
listed wastes that are expected to be able
to comply with today’s rule are F003
and F005 solvents (except those FO05
wastes containing carbon disulfide,
pyridine, or nitrobenzene). There are an
additional number of “U”” wastes )
identified in Table 2 that are also good
candidates for compliance with today's
rule. These chemicals are either
hydrocarbons or oxygenated
hydrocarbons for which today’s rule
does not establish any limits.

Because of the potential for cross-
contamination, wastes from facilities -
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{e.g., pesticide manufacturers and
halogenated solvent manufacturers)
known to manufacture concentrated
forms of the chemicals restricted by
today’s rule, are the most likely to
require closer scrutiny and testing,
However, wastes generated by these
facilities that are not expected to be
cross-contaminated would include non-
contact solvents, hydraulic or
lubricating oils, and solvent-based
wastes from the production of
unregulated constituents.

TABLE 1.—LISTED “U" WASTES WITH
CORRESPONDING CONSTITUENT LIMITS

Constituent for which the code was | Waste
listed code

Acetophenone ........cceeeeeeecceeenis e uoo4
Benz[a)anthacene .. . .. | uo1s
Benzene ................ w. | U019
Benzo(a)oyrene .............. .. | 022
Bis(2-ethylhexyl) phthalate ................. uoz2s
Chrysene .......ccmoevievecesenens uos0
Creosote e Uos1
Cresol cresylic acid (total ¢resols) ..... uos2
Dibenz[a,hlanthracene .....c..cceeceennnnnn. U063
Di-n-butyi phthalate .. U069
Diethyl phthalate ........ccceeveeeneenn.. ... | U088
7.12-Dimethylbenz(alanthracene ........ U094
Di-n-octy! phthalate .........ccveseeeeveence.. U107
Fluoranthene ................. - | U120
Indeno(1,2,3-cd) pyrene . | U137
3-Methylcholanthrene ...... .| U157
Naphthalene ............._. .. | U165
Toluene ..coceeavevceiens .. | U220
Acrolein ... P03
Allyl alcohol .. | POO5
Endothall ..o .. | PO88
Propargy!l aleohol .....c.e.oeoveeennen.. .. | P102
Ethyl methacrylate .. [URRE:]
Isobutyt alcohol ... U140

Isosafrole U141

Methyl ethyl ketone [2-Butanone] | U159
[MEK].

Methyl methacrylate .......oneeeeeene... U162

1.4-Naphthoguinone .. .. | U166

Phenol ....ccccvvmrvecemeenes U188

Safrole ......... U203

2-Ethoxyethanol  [Ethylene  glycol | U359

monoethyl ether].

TABLE 2,—LISTED “U” WASTES WITH
NO CORRESPONDING CONSTITUENT
LiMITS

N e

Constituent for whith the waste was | Waste
listed code
Acetaldehyde [Ethanal] .......oeeeeenee.. U001
Acetone (2-Propanone] ........... .| Uoo2
2-Acetylaminofluorene [2-AAF] . | U005
Acrylic acid .....oceeeeececrrite e .1 U008
Benz[clacriding .....cooeeeeeveccoeeeeannn uo16
n-Butyl aicohol [n-Butanol] uo31
Carbon oxyfluoride ............ .. | U033
Crotonaldehyde ....ooeeee.... ... | UOS3
Cumene [Isopropy! benzene] ............. Uoss
Cyclohexane ... U056

Cyclohexanone uos7

TABLE 2.—LISTED “U" WASTES WITH
NO CORRESPONDING CONSTITUENT
Limirs—Continued

Constituent for which the waste was | Waste
listed code
Dibenzola,ilpyrene ..eeeeeeeeeccveeenns uoe4

1,2:3,4-Diepoxybutane [2,2-Bioxirane] | U085
=,=-Dimethyl benzy! hydroperoxide ... | U096

2,4-Dimethylphencl U101
Dimethyl phthalate U102
1,4-Dioxane [1,4-Diethyleneoxide] ..... U108
Ethyl acetate ... utiz
Ethy| acrylate .... . [ U113
Ethylene oxide ....ccoceeeeeecciernieeeees U115
Ethyl ether e unz
Formaldehyde ..o, u122
Formic Acid ..o U123
Furan . . rerarraieeea.. U124
Furfural ...eeeeeeenlis ateerttiereeneeereseans U125
Glycidylaldehyde .. U126
Maleic anhydride ..... oertereraneeeas U147
Methanol ' . .. | U154
Methyl ethyl ketone peroxide ............. U160

Methyl isobutyl ketone (4-Methyl-2- | U161
pentanone].

Paraldehyde ......ccccovviverreeeeeine e, U182
1,3-Pentadiene .............. U186
Phthalic anhydride ............... U190
Quinone [p-Benzoquinone] ... U197
Resorcinol ...covvievveevenne U201

Tetrahydrofuran ........coeeeeveeeenn.e. uz213
Xylenes, mixed isomers [Xyenes, | U239
total].

2. General

The propasal provided several
methods by which a hazardous waste
could qualify as a comparable fuel. The
final rule retains these methods and
adds clarifying conditions to ensure that
the methods do not violate existing
policy with regard to blending and
treatment. The person claiming that a
hazardous waste meets the exclusion
criteria of this rule will be referred to as
the “comparable fuel generator,” in the
case of excluded liquid fuel, or “syngas
fuel generator,” in the case of excluded
syngas fuel. In today’s final rule, a
hazardous waste can meet the
comparable fuel hazardous constituent,
heating value and viscosity . )
specifications of § 261.38(a) in several
ways. However, in each case, the
generator claiming the exclusion is
responsible for demonstrating
eligibility. In addition, just meeting the
hazardous constituent, heating value
and viscosity specifications would not
qualify a hazardous waste for the

- exclusion. The implementation

requirements of § 261.38(c) (e.g.,
notification, certification, sampling and
analysis, recordkeeping) must also be
satisfied for a hazardous waste to be
excluded as a comparable fuel.

A waste can meet the § 261.38(a)(2)
hazardous constituent specification if

——— ]

the hazardous waste “'as generated,” i
without any processing, blending or
other alteration; (a) Meets the hazardo:
constituent specification; or (b) does na,
meet the hazardous constituent
specification, but undergoes treatment,
pursuant to §261.38(c)(4), so that the -
hazardous constituents of concern are
destroyed or removed to concentrations
that meet the exclusion specification.

A waste can meet the § 261.38{1)(i) -
heating value specification if the
hazardous waste as generated without
processing: (a) Meets the heating value
specification; or (b) does not meet the
hazardous constituent specification, but -
undergoes treatment, pursuant to e
§261.38(c)(4), that destroys or removes
material to increase the heating value to
meet the exclusion specification.

A waste can meet the § 261.38(a)(1)(ii)
viscosity specification if the hazardous -
waste as generated without processing:

{a) Meets the viscosity specification; (b) = .
does not meet the viscosity
specification, but through blending,
pursuant to § 261.38(c)(3) with fossil

fuel, another excluded comparable fuel,
or other non-waste changes the viscosity .
to meet the exclusion specification; or
() does not meet the viscosity
specification, but undergoes treatment,
pursuant to § 261.38(c)(4) that destroys

or removes material to decrease the
viscosity to meet the exclusion
specification.

v AR 8
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3. Blending

Commenters supported allowing the
blending of a hazardous waste that
meets the constituent and heating value
specifications for the purpose of
decreasing viscosity. However,
commenters were concerned that
blending could dilute toxic constituents
and said that blending should only be
allowed if toxic constituents in the
hazardous waste would not be diluted.
In today’s final rule, the Agency allows
an as-generated hazardous waste, which
meets the hazardous constituent and
heating value specifications, but does
not meet the viscosity specification, to
be blended to meet the viscosity

. specification (see § 261.38(a)). The

generator must document that the
hazardous waste, as generated without
processing, raeets the hazardous .
constituent and heating value
specifications prior to any blending. It is
also the responsibility of the generator

to docurnent that the blending does not
violate the dilution prohibition of .
§261.38(c)(6). This provision state- tha, —
the hazardous constituent and heating
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value specifications cannaot be met
through dilution; i.e. they can only be
met through treatment which destroys
or removes hazardous constituents, or
by the waste as-generated. See generally
61 FR at 15586--87 (April 8, 1996)
(extending dilution prohibition in

§ 268.3 to include combustion of
inorganic wastes). Allowing blending to
meet the hazardous constituent or
heating value specification simply
increases the amounts of hazardous
constituents emitted when the fuels are
burned, and would increase these
amounts abave those emitted if fossil
fuels were burned instead. This is at
inconsistent with the whole premise of
comparable fuels, and also is
inconsistent with the section 3004(m)
hazardous waste treatment provisions
(which, although not directly
applicable, articulate important overall
statutory objectives) which require
hazardous constituents to be removed or
destroyed by treatment, not diluted.
Chemical Waste Management v. EPA,
976 F. 2d 2, 16 (D.C. Cir. 1992). As
noted earlier, such burning can be
viewed as part of the waste management
problem, and EPA may validly
condition the exclusion to prevent that
result.

Blending of a hazardous waste .
pursuant to § 261.38(c)(3) to meets the
viscosity specification obviously may be
performed only in regulated units: at a
permitted RCRA treatment, storage
facility; a regulated interim status
treatment, storage facility; or at a 90-day
generator unit meeting the requirements
of § 262.34,

4, Treatment

Commenters also supported the
proposal to allow a hazardous waste to
be treated to meet the comparable fuel
specifications. Many of the same
commenters also expressed concerns
that any treatment allowed should
reduce emissions of hazardous
constituents, i.e, treatment must destroy
or remove the constituents or materials
of concern. The Agency agrees, and
§261.38(c)(4) specifically states that
only treatment which destroys or
removes hazardous constituents or
materials is permissible. Moreover, as
noted above, the waste remains subject
to subtitle C control during treatment
and thus treatment can only occur in
regulated units. (Treatment by blending
to meet the viscosity specification
likewise can only occur in regulated
units, for the same reason.)

It is the responsibility of the generator
claiming the exclusion to demonstrate
eligibility. See generally § 261.2(f). It
should be noted that just meeting the
hazardous constituent, heating value

and viscosity specifications would not
qualify a hazardous waste for the
exclusion; the implementation
requirements of § 261.38(c) (e.g.,
notices, certification, sampling and
analysis, recordkeeping, etc.) also must
be satisfied for a hazardous waste to be
excluded as a comparable fuel. The
person that treats the hazardous waste
to generate a comparable fuel must also
demonstrate that the treatment of the
hazardous waste destroys or removes
the hazardous constituents or materials
of concern from the waste. The treater
must: (1) Document that the unit that
will treat the hazardous waste has been
demonstrated ta effectively remove or
destroy the hazardous constituents (at
the levels present in the waste) or
materials of concern from the type of
waste being treated; or (2) treat the
waste in a unit that removes or destroys
the constituents of concern, then
reanalyze the waste, in accordance with
the requirements of § 261.38{(c)(8), to
document that the constituent
specifications have been satisfied.

If a hazardous waste is treated to
produce a comparable fuel, only the
waste-derived fuel would be excluded
from RCRA subtitle C regulation upon a
determination that it met the
specification. The hazardous waste
would be regulated under Subtitle C
from the point of generation until the
generation of a comparable fuel that
meets the exclusion specifications and
implementation requirements. This
means that the generation, transport,
storage, and treatment of the hazardous
waste, until exclusion as a comparable
fuel, remains subject to applicable
Subtitle C regulations.

In addition, residuals from the
treatment of a hazardous waste remain
solid waste and, if hazardous, are
subject to applicable Subtitle C
regulations. Thus, if comparable fuel is
produced from treatment of listed
hazardous waste, the wastes from that
process are automatically hazardous by
virtue of the derived from rule. (See the
derived-from rule in § 261.2(d).)

F. Meeting the Syngas Specifications

Commenters felt the proposal was not
very specific in describing ways in
which a syngas fuel could be generated
from hazardous waste. The final mle
makes clear that a hazardous waste can
meet the syngas fuel constituent and
heating value specifications through the
treatment of the hazardous waste. As
with comparable fuels, it is the
responsibility of the generator claiming
the exclusion to demonstrate eligibility,
The treatment of a hazardous waste to
generate a syngas fuel can occur in
either: (1) A unit subject to applicable

Subtitle C treatment, storage and
disposal requirements (i.e., Parts § 264,
§265 or §262.34); 0r (2) a recycling unit
exempt under § 261.6(c).

The generator of the syngas fuel must
demonstrate that the treatment of the
hazardous waste destroys or removes
the hazardous constituent of concern
from the wasta. A generator of syngas
fuel from the treatment of hazardous
waste must: (1) Document that the unit
that will process the hazardous waste
has been deronstrated to effectively
remove or destroy the hazardous

" constituents of concern from the type of

waste being treated; and (2) process the
hazardous waste in a unit that removes .
or destroys the constituents of concern,
then analyze the waste in accordance °
with the requirements of § 261.38(c)(8)
to document that the exclusion
specifications have been satisfied. If a
hazardous waste is processed ta
produce a syngas fuel that meets the
exclusion specifications, only the
syngas fuel would be excluded from
RCRA subtitle C regulation.

In addition, residuals from the
treatment of a hazardous waste to
generate an excluded syngas fuel remain
solid waste and are subject to applicable
Subtitle C regulations if they are also
hazardous wastes. Residuals from the
treatmnent of a listed hazardous waste to
generate a syngas fuel remain hazardous
wastes due to the derived-from rule: the
residuals are derived from treatment of
listed hazardous wastes.

G. Sampling and Analysis
Commenters expressed concern that

the Agency proposed: (1) To initially * -

require sampling and analysis for all
Appendix VIII constituents; (2)to
require the use of SW—846 methods to
conduct sampling and analysis of
Appendix VIII constituents; and (3) to
also require the use of the same methods
for syngas as for comparable fuels. In
response {c commenters toncerns, the
Agency is finalizing the following
approaches to sampling and analysis of
comparable fuel and syngas fuel.

1. Use of Process Knowledge

A majority of commenters believed
that EPA should allow the use of
process knowledge under limited
circumstances in determining which

constituents to test for in the initial scan

as well as any follow up testing. The
Agency agrees with commenters.
Generators of hazardous wastes should
have adequate knowledge of their waste
to allow the use of process knowledge
in determining which constituents may
and may not be present in their waste.
The use of process knowledge may
only be used by the original generator of
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the hazardous waste. If the generator of
the hazardous waste and generator of
the comparable/syngas fuel are
different, then the generator of the
comparable/syngas fuel may not use
process knowledge to determine that
constituents are not present in the
waste. The generator of the comparable/
syngas fuel, if not the original generator
of the hazardous waste, must test for all
of the constituents and properties in
§261.38(a)(2) Table 1 of the regulations.
This is because the Agency believes that
only the original generator may have
intimate knowledge of the constituents
in the waste to make such a
determination. See § 268.7, where EPA
uses the same approach for analyzing
compliance with LDR treatment
standards; see also Hazardous Waste
Treatment Council v. EPA, 886 F. 2d
355, 36871 (D.C. Cir. 1989) (upholding
this approach). ot

Therefore, the final rule allows the
use of process knowledge under certain
circumstances. Today’s rule requires
testing for all constituents except those
the initial generator of the hazardous
waste determines should not be present
in the waste. The following cannot be
determined to “not be present” in the
waste: (1) A hazardous constituent that
causes the waste to exhibit the toxicity
characteristic for the waste or hazardous
constituents that were the basis for the
listing of the waste; (2) a hazardous
constituent detected in previous
analysis of the waste; (3} a hazardous
constituent introduced into the process
that generates the waste; or (4) a
hazardous constituent that is a
byproduct or side reaction to the
process that generates the waste.

It is the responsibility of the original
generator/comparable fuel generator to
document their claim that specific
hazardous constituents mest the
exclusion specifications based on
process knowledge. Regardless of which
method a generator uses, testing or
process knowledge, the generator is
responsible for ensuring that the waste
meets all constituent specifications at
all times. If at any time the comparahle
fuel fails to meet any of the
specifications, that fuel is in violation of
Subtitle C requirements,

2. Waste Analysis Plan

As in the proposal, the final rule
requires comparable fuel generators to
develop a waste analysis plan prior to
sampling and analysis of their
hazardous waste to determine if the
waste meets the exclusion
specifications. This is consistent with
the usual requirement throughout the
Subtitle C rules that persons generating
and treating hazardous waste must

prepare a waste analysis plan. See, e.g.
§264.13 (general waste analysis plans)
and § 268.7(a)(4) (requiring even
generators using 90-day units for
treatment to prepare waste analysis
plans with respect to hazardous waste
prohibited from land disposal). To
ensure that the chemical/physical
measurements of the waste are
sufficient, accurate and precise, the
Agency is requiring comparable fuel
generators to develop a waste analysis
plan, and suggest doing so in
accordance with Agency guidance.
Chapter Nine of "Test Methods for
Evaluating Solid Waste, Physical/
Chemical Methods" (SW—846) addresses
the development and implementation of
a scientifically credible sampling plan.
Chapter One of SW—846 describes the
basic elements to be included in a
Quality Assurance Project Plan (QAPP),
as well as information describing basic
quality assurance (QA) and quality
control (QC) procedures, Chapter Two
of SW—-846 aids the analyst in choosing
the appropriate methods for samples,
based upon sample matrix and the
analytes to be determined.

Comparable fuel generators may want
to follow the SW—846 guidance in
developing their waste analysis plans.
As specified in the recordkeeping
section of the rule (§ 261.38(c)(10)) the
generator also must have documentation
of the: (1) Sampling, analysis, and
statistical analysis protocols that were
employed; (2) sensitivity and bias of the
measurenlent process; (3) precision of
the analytical results for each batch of
waste tested; and (4) results of the
statistical analysis.

3. Methods To Analyze Comparable
Fuels

In the proposal, EPA required the use
of SW-846 methods for the sampling
and analysis of wastes to determine if
the waste meets the comparable fuel
exclusion constituent specifications.
Based on commenter response and the
Agency'’s overall increased use of
alternative methods to those specified in
SW-8486, the final rule allows the use of
alternate methods that meet the
performance based criteria in section
§261.38(c)(8). ‘

- The approach allows comparable/
syngas fuel generators to use any
reliable analytical method ta
demonstrate that no constituent of
concern is present at concentrations
above the specification levels, It is the
responsibility of the generator to ensure
that the sampling and analysis is
unbiased, precise, and representative of
the waste. For the waste to be eligible
for exclusion, a generator must
demonstrate that: (1) Each constituent of

concern is not present above the
specified specification level at the 95%
upper confidence limit around the
mean; and (2) the analysis could have
detected the presence of the constituent
at or below the specified specification
level at the 95% upper confidence limit
around the mean. (See Guidance for
Data Quality Assessment—Practical - -
Methods for Data Analysis, EPA QA/G—
9, January 1998, EPA/600/R-96/084).

The Agency will consider that the
exclusion level was achieved in the
waste matrix if an analysis in which the
constituent is spiked at the exclusion
level indicates that the analyte is
present at that level within analytical
method performance limits (e.g., bias
and precision). In order to determine the
performance limits for a method, EPA
recommends following the quality
control (QC) guidance provided in
Chapters One and Two of SW—846, and -
the additional QC guidance provided in
the individual methods. :

The Office of Solid Waste's (OSW)
standing policy on the Appropriate
Selection and Performance of Analytical
Methods for Waste Matrices Considered
to be “Difficult-to-Analyze” was stated
in a January 31, 1996 memorandum
from Barnes Johnson, Director of the
Economics, Methods, and Risk
Assessment Division, to James Berlow,
Director of the Hazardous Waste
Minimization and Management
Division. The following excerpts are
appropriate to this rulemaking. _

Inadequate recovery of target analytes
from the RCRA-regulated waste matrices
of concern demonstrates that the
analytical conditions selected are
inappropriate for the intended
application. Proper selection of an
appropriate analytical method and
analytical conditions (as allowed by the
scope of that method) are demonstrated
by adequate recovery of spiked analytes
(or surrogate analytes) and reproducible
results. Quality control data obtained
must also reflect consistency with the
data quality objectives and intent of the
analysis,

{a) For extractable organics in
standard RCRA matrices, e.g.,
groundwater, aqueous leachates, soils,
OSW considers a'sample preparation
method appropriate for use if it
generates an analyte recovery of 70% or
greater (Method 8270C, Sec. 1.1). For
extractable organics in “difficult
matrices”, e.g., sludges, ash, stabilized
wastes, OSW considers a sample
preparation method appropriate for use
if it generates an analyte recovery of
50% or greater.

(b) For volatile organics, using relative
recoveries, i.e., standard curves
established by purge-and-trap, or other

W oo
PP R TFRPTRY THIEY




Federal Register/Vol.

63, No. 118/Friday, fune 19, 1998/Rules and Regulations

33797

techniques for the preparation of
standards, OSW considers a sample
preparation method appropriate if it
generates a relative analyte recovery of
80% or greater (Methods 82608, 8015B).
{c) For inorganic analytes in almost all
matrices, an absolute recovery and
precision of 80-120% can generally be
achieved with the proper choice of acid
digestion procedure and determinative
method for the analyte of interest.”

4. Syngas Waste Analysis Plan and
Analysis Methods

a. Generual. EPA is concerned that
tested and generally accepted methods
may not exist for the sampling and
analysis of gases from pressurized
systems that will ensure an accurate,
unbiased, and precise representation of
the hazardous constituents present in
the gas.

Hazardous constituents present in a
gas at high pressure and high
temperature may be difficult to analyze
accurately due to possible physical and
chemical changes in the constituents
when a sample is drawn into a low
pressure and temperature environment
for analysis. For example, some
constituents, while present as a gas
under high pressure and temperature,
may solubilize into liquids that have
condensed or adhere to the sampling
components as the pregsure and
temperature drops in the sampling
device, If this were to occur, the
analysis of the sampled gas would not
accurately represent the concentrations
of the constituents in the original gas.

The Agency also shares the general
concern stated in comments that
enforcement of the exclusion
specifications could be compromised
because of the difficulty in applying or
potential absence of accepted sampling
and analysis methods for these gases.
Therefore, the final rule requires syngas
generators to submit for approval, prior
to sampling and analysis, a waste
analysis plan to the appropriate
regulatory authority (see
§261.38(c)(7)(iii)). At a minimum, the
plan must specify: (1) The parameters
for which each hazardous waste will be
analyzed and the rationale for the
selection of those parameters; (2) the
test methods which will be used to test
for these parameters; (3) the sampling
method which will be used to obtain a
representative sample of the waste to be
analyzed; and (4) the frequency with
which the initial analysis of the waste
will be reviewed or repeated to ensure
that the analysis is accurate and up to
date; and (5) if process knowledge is
used in the waste determination, any
information prepared by the facility

owner or operator in making such
determination.

b. Analysis. A syngas fuel generator
also may use the performance-based
approach (§ 261.38(c)(8)) to demonstrate
that the performance of the methods
selected is appropriate to meet the
exclusion specifications (as described in
3 above). Guidance on demonstration of
appropriate method performance can be
found in Chapter One of SW—846 and
the Quality Control sections of the
individual methods,

* 5. Non-Detects

EPA proposed that for a waste to meest
a non-detect standard, the analysis must
achieve a detection limit equal to or less
than the EPA specified number and also
not detect the constituent of concern in
the waste (61 FR 17358). However, some
commenters believe that the Agency
should develop numerical levels for
each parameter in the benchmark where
results are “‘non-detect.” They are
concerned that a potential comparable
fuel that has any measurable levels of
Appendix VIII constituents below the
Agency's detection limits would not
qualify as a comparable fuel.

The final rule maintains the proposed
approach for non-detect constituent
specifications, except in the case of
metals, hydrocarbons and oxygenates
(see Section C. abave). The Agency
believes that allowing concentrations of
constituents not found in the
benchmark fuels to be present in the
comparable fuel is counter to the
comparable approach and could allow
higher emissions of toxic compounds
from burning excluded waste than from
benchmark fuels. Additionally,
commenters noted that the detection
limit, referenced as the “maximum”
detection limit, should more accurately
be referred to as the “minimum”
detection limit that must be achieved.
The Agency agrees and the final rule
requires that analysis for a constituent
with a specification of non-detect must:
(1) Meet a detection limit at or less than
the minimum required detection limit
listed for the constituent; and (2) not
detect the constituent of concern in the
waste (see § 261.38(a) and (b)).

Commenters also indicated that it
may be difficult to achieve the detection
limits specified for the non-detect
specifications. The Agency continues to
believe that the detection limits can be
met. This is due in part to the fact that
the detection limits are primarily based
on the limits found for the No. 6 fuel oil
analysis. EPA believes that the matrix
for No. 6 fuel oil is a more difficult
matrix to analyze than what the Agency
believes will be the matrix for the
majority of comparable fuels—a light

solvent matrix. In addition, to assist
generators who may have difficult
matrices to analyze, the final rule
provides the latitude to use any method
that will ensure an unbiased and precise
analysis of the waste.

H. Notification, Certification, and
Documentation

1. Who Must Make the Exclusion
Notification

The person claiming that a hazardous
waste meets the exclusion criteria of
this rule is known as the “comparable
fuel generator” in the case of excluded
liquid fuel or “syngas fuel generator” in
the case of excluded syngas fuel. The
comparable/syngas fuel generator need
not be the person who originally
generates the hazardous waste. The
comparable/syngas fuel generator can be
the first person who documents and
certifies that a specific hazardous waste
meets the exclusion criteria.

2. Notification Requirements

Most commenters agreed with the
proposal that a one-time notification
was appropriate; however, some
commenters said that the exclusion
should not be self-implementing and
should require some type of review and
approval by the implementing authority.

"The Agency continues to believe that a

one-time notification in combination
with the other requirements of this
section, gives sufficient notice to the
regulating officials (i.e., State RCRA and
CAA officials). Since this is a self-
implementing exclusion, in order to
ensure delivery, the notification must be
sent certified mail and until the
notification of exclusion is received the
waste is still a hazardous waste and
must be managed as such. Only after the
receipt of such notification that the
hazardous waste-derived fuel meets the
requirements of this rule is the waste
excluded and free to be managed in
accordance with the requirements for a
comparable or syngas fuel. If a
comparable/syngas fuel generator loses
its exclusion, the generator must
renotify for the exclusion, after coming
into compliance with the requirements
of this section. If necessary the generator
must also comply with any applicable
Subtitle C requirements for the waste.
a. EPA Regional or State Notification.
Prior to managing any waste as an
excluded comparable/syngas fuel under
this section, the generator must send to,
in States not authorized to implement
this Section, the EPA Regional RCRA
and CAA Directors, and, in authorized
States, to the State RCRA and CAA
Directors. The notification of the
exclusion claim should be sent via
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certified mail, or other mail service that
provides written confirmation of
delivery. Notification of the RCRA and
CAA Directors will provide notification
of the exclusion and appropriate
documentation to both the RCRA and
CAA implementing officials. The
Agency's intent is for copies of the
exclusion information to reach both the
RCRA and CAA implementing officials
because of the nature of this exclusion—
a RCRA excluded waste being burned in
CAA regulated units. If the comparable/
syngas is to be burned in a State other
than the generating State, then the
comparable/syngas fuel generator must
also provide notification to that State's
or Region’s RCRA and CAA Directors.

The notification shall contain the
following items: (1) The name, address,
and RCRA ID number of the person/
facility claiming the exclusion; (2) the
applicable EPA Hazardous Waste Codes
for the hazardous waste; (3) the name
and address of the units, meeting the
requirements of § 261.38(c}(2), that will
burn the comparable/syngas fuel; and
(4) the following statement signed and
submitted by the person claiming the
exclusion or his authorized
representative:

“Under penalty of criminal and civil
prosecution for making or submitting
false statements, representations, or
omissions, I certify that the
requirements of 40 CFR 261.38 have
been met for all waste identified in this
notification. Copies of the records and
information required at 40 CFR
261.38(c)(10) are available at the
comparable/syngas fuel generator’s
facility. Based on my inquiry of the
individuals immediately responsible for
obtaining the information, the
information is, to the best of my
knowledge and belief, true, accurate,
and complete. I am aware that there are
significant penalties for submitting false
information, including the possibility of
fine and imprisonment for knowing
violations.”

b. Public Notification. As a self-
implementing exclusion effective upon
receipt of the notification by the
implementing authority, there is no
decision prior to exclusion being made
by the implementing authority regarding
the waste. The opportunity exists at all
times for the public to bring to the
implementing authority’s attention any
circumstance that might aid that
authority in its monitoring and
enforcement efforts. The public,
furthermore, would have the ability to
bring a citizen suit for a claimant’s
failure to comply with any requirement
of the exclusion. Based on comments
received on the proposal, the Agency
believes that requiring the comparable/

syngas fuel burner to provide a simple
public notification of an exclusion claim
would aid the public in its efforts. In
most cases, the Agency believes the
burner will also be the generator of the
fuel.

Therefore, under the final rule, the
comparable/syngas fuel burner must
submit for publication in a major
newspaper of general circulation local
to the site where the comparable/syngas
fuel will be burned, a notice entitled
“Notificaticn of Burning of Comparable/
Syngas Fuel Excluded Under the
Resource Conservation and Recovery
Act” containing the following
information: (1) Name, address, and
RCRA ID number of the claimant’s
facility; (2) name and address of the
unit(s) that will burn the comparable/
syngas fuel; (3) a brief, general
description of the manufacturing,
treatment, or other process generating
the comparable/syngas fuel; (4) an
estimate of the average and maximum
monthly and annual quantity of the
waste claimed to be excluded; (5) name
and mailing address of the State or
Regional Directors to whom the claim is
being submitted. This notification must
be published in the newspaper prior to
the burning of the comparable/syngas
fuel. Notification is only necessary once
for each waste strearn excluded.

c. Burner Certification. As proposed,
the final rule requires comparable/
syngas fuel to be burned only in units
subject to Federal/State/local air
emission requirements. The Agency
believes that limiting the burning of
comparable/syngas fuels to industrial
furnaces or industrial boilers, or
hazardous waste incinerators, along
with a certification from the burner,
would ensure that the fuel was burned
in a unit subject to Federal/State/local
air emission regulations. Industrial
furnaces or industrial boilers, or
hazardous waste incinerators are
believed to be a universe of units that
are capable of handling comparable/
syngas fuels and that would be subject
to Federal/State/local air emission
requirements. In response to comments,
the Agency believes that these excluded
hazardous wastes are best handled and
burned in the types of units specified in

- §261.38(c)(2). To ensure that

comparable/syngas fuels burned off-site
are burned in a unit specified in
§261.38(c)(2) (see discussion below),
the Agency is requiring the generator to
obtain from the burner a one-time
written, signed certification that: (1) The
comparable/syngas fuel will be burned
only in an industrial furnace or boiler,
or hazardous waste incinerator subject
to Federal, State, or local air emission
requirements; (2) identifies the name

and address of the units that will burm
the comparable/syngas fuel; and (3) the
state in which the burner is located is
authorized to exclude wastes as
comparable fuels (i.e., under the
provisions of § 261.38). This
requirement coupled with the
requirement to notify the State or
Regional Directors will enable
regulatory officials to take any measure
that may be appropriate to ensure that
excluded fuel is burned in conformance
with applicable regulations and so does
not become part of the waste
management problem.

If the generator or burner intends to
change the unit where the comparable/
syngas fuel is burned (i.e., burn a
comparable/syngas fuel in a unit that
has not previously been included in a
certification), then prior to burning, the
generator must again follow the
requirements for: (1) Obtaining a burner
certification; (2) notifying the public;
and (3) submitting a revised notification
to the State or Regional Directors. Once
the revised notification has been
received by the State or Regional
Directors and the notification has been
published in the newspaper, the
generator/burner may burn the fuel as
an excluded waste.

L Exclusion Status

Some commenters requested
clarification of the regulatory status of
the comparable/syngas fuel if the
conditions of the exclusion were not
met. After the exclusion for a waste has
become effective, the conditions of the
exclusion must continue to be met in
order to maintain the exclusion.

Separate and distinct from any
requirement or condition established in
this final rule, all generators—including
comparable/syngas fuel generators -
under this exclusion—have a continuing

.obligation to identify whether they are

generating a hazardous waste and to
notify the appropriate government
official if they are generating a
hazardous waste. Section 3010; 40 CFR
262.11. If a comparable fuel claimed as
excluded under today’s rule fails to
meet the exclusion requirements of
sections § 261.38(a)—{(c), that
comparable/syngas fuel and
subsequently generated comparable/
syngas fuel would be required to be
managed as a hazardous waste—
including compliance with all
notification requirements—unti] testing
demonstrated that the waste w: . below
the exclusion specifications.

A comparable/syngas fuel that is not
ultimately burned remains » L~ zar¢ :us

waste and is subject to all spr 2% -

Subtitle C regulations (unless nnevowr
exclusion from RCRA snpls: gl
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in the proposal. the only allowable
treatment or disposal method for a
comparable/syngas fuel is burning. Any
disposal method other than burning is a
RCRA violation, unless the comparable/
syngas fuel is properly managed as a
hazardous waste meeting applicable
Subtitle C regulations. The implications
of not burning are that any prior
management of the waste was subject to
Subtitle C requirements.

Excluded comparable/syngas fuel
generators, transporters and burners are
subject to the speculative accumulation
requirements under § 261.2(c)(4). Thus,
there must be turnover of a given
percentage of comparable fuel stock
each calendar year, and the persons
holding such fuels must be able to
demonstrate that such turnover is
occurting. See §261.2(f). Since ultimate
users are notified that they are receiving
comparable fuels, they may feasibly
comply with this requirement by
documenting how much such fiel is
received when it is burned..

If a generator knows or should have
known that a waste fails to meet the
constituent specifications, the exclusion
ends as of the point of determination
and the material must be managed as a
hazardous waste.

J. Recordkeeping

1. General

Some commenters believed that the
recordkeeping requirements in the
proposal were excessive, while others
felt they were too lenient. The Agency,
however, believes that because of the
self-implementing nature of this
exclusion, maintenance of the proper
information on-site is essential to the
prOﬁer implementation of the exclusion.

The final rule requires the
comparable/syngas fuel generator to
maintain the following files (see
§261.38(c)(10)) at the facility generating
the fuel: (1) All information required to
be submitted to the State RCRA and
CAA Directors as part of the notification
of the claim: (i) the name, address, and
RCRA ID number of the person claiming
the exclusion; (ii) the applicable EPA
Hazardous Waste Codes for the
hazardous waste; (2) a brief description
of the process that originally generated
the hazardous waste and process that
generated the excluded fuel; (3) an
estimate of the average and maximum
monthly and annual quantities of each
waste claimed to be excluded; (4)
documentation for any claim that a
constituent is not present in the
hazardous waste as required under
§261.38(8); (5) the results of all analyses
and all quantitation limits achieved for
the fuel; (8) documentation as required

for the treatment or blending of a waste
to meet the exclusion specifications: (7)
a certification from the burner if the
waste is to be shipped off-site; and (8)
the certification signed by the person
claiming the exclusion or his authorized
representative.

The generator must also maintain
documentation of the waste analysis
plan and the results of the sampling and
analysis that includes the following: (1)
the dates and times waste samples were
obtained, and the dates the samples
were analyzed; (2) the names and
qualifications of the person(s) who
obtained the samples; (3) a description
of the temporal and spatial locations of
the samples; (4) the name and address
of the laboratory facility at which
analyses of the samples were performed;
{5) a description of the analytical
methods used, including any clean-up
and sample preparation methods; (6) all
quantitation limits achieved and all
other quality control results for the
analysis (including method blanks,
duplicate analyses, matrix spikes, etc.),
laboratory quality assurance data, and
description of any deviations from
analytical methods written in the plan
or from any-other activity written in the
plan which occurred; (7] all laboratory
analytical results demonstrating that the
exclusion specifications have been met
for the waste; and (8) all laboratory
documentation that support the
analytical results, unless a contract
between the claimant and the laboratory
provides for the documentation to be
maintained by the laboratory for the
period specified in § 261.38(¢)(11) and
also provides for the availability of the
documentation to the generator upon
request. These records and those
required for off-site shipments must be
maintained for the period of three years.
A generator must maintain a current
waste analysis plan during that three
year period.

2. Off-Site Shipments

The final rule requires that for each
shipment of comparable/syngas fuel a
generator sends off-site for burning in an
industrial furnace or boiler, or
hazardous waste incinerator, a record of
the shipment must be kept by the
generator on-site. Because these fuels
are not required to be accompanied by
a manifest, it is the Agency’s belief;
supported by commenters, that to
ensure that comparable/syngas fuels are
transported to and burned in only those
units approved for such burning some
type of tracking mechanjsm is
warranted. Therefore, the final rule
requires for off-site shipments the
following information be maintained by
the generator on-site: (1) The name and

address of the facility receiving the
comparable/syngas fuel for burning; (2)
the quantity of comparable/syngas fuel
delivered; (3) the date of shipment aor
delivery; (4) a cross-reference to the
record of comparable/syngas fuel
analysis or other information used to
make the determination that the
comparable/syngas fuel meets the
specifications; and (5) the one-time
certification by the burner.

K. Transportation and Storage

Commenters concurred-with the
Agency's belief that the Department of
Transportation (DOT) and the
Occupational Safety and Health Agency
(OSHA) requirements for the
transportation and handling of
comparable/syngas fuels will be
adequate to ensure the safe management
of these excluded fuels, The final rule
does not require comparable/syngas fuel
handlers to comply with the RCRA '
storage and transportation requirements.
It should be noted that excluded
comparable/syngas fuel transporters are
required to comply with all applicable
requirements under the U.S. Department
of Transportation regulations in 49 CFR
parts 171 through 180.

Anyone who stores an excluded i
comparable/syngas fuel (e.g., generator,
transporter, burner) is required to
comply with all applicable requirements
under the Occupational Safety and
Health Agency regulations in 29 CFR
part 1910. The occupational safety and
health standards for flammable and
combustible liquids can be found in -
Subpart H—Hazardous Materials section
1910.106 and standards for compressed
gases in section 1910.101. :

L. Comparable Fuels Exclusion and
Waste Minimization

1. Introduction

In its April 1096 NPRM (61 FR
17464), EPA solicited comment on the
effects of the comparable fuels provision
on facilities’ efforts to promote pollution
prevention and waste minimization
measures (i.e., source reduction and
environmentally sound recycling). In
particular, EPA wanted to determine the
extent to which companjes might: (1) -
Shift from hazardous waste recycling
practices to burning wastes as fuel in
broader markets; (2) continue to recycle
these wastes for product recovery; (3)
undertake source reduction for those
wastes currently failing the comparable
fuel specifications; or (4) continue to
burn the excluded waste fuel in either
an hazardous waste incinerator, light
weight aggregate kiln, or cement kiln.

EPA received many comments on this
issue, most of which indicated there
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would probably be a shift from recycling
toward combustion, but the Agency
received very little quantitative
information that would allow the
Agency to assess the extent and impact
of potential shifts. Consequently, EPA
used data from-the RCRA Biennial
Reporting System, which is a census of
waste stream information from all large
quantity hazardous waste generators,
and the National Hazardous Waste
Constituent Survey (NHWCS), which
contains data en the composition and
properties of waste streams for certain
industries, to develop two approaches
for assessing the impacts of the
comparable fuels provision on pollution
prevention and recycling. This approach
is described in the next section.

The results of EPA's analysis
conclude that about three-fourths of
hazardous wastes now meeting the
comparable fuels specifications are
already being combusted; the remainder
(about one-fourth) is recycled, The
70,000 tons of hazardous wastes, that
qualify for the comparable fuels
exclusion and are currently recycled
annually, could shift to the comparable
fuels market, if all generators responded
the same way, a possibility which seems
unlikely. This figure represents less
than a one percent annual increase in
the amount of hazardous waste
combusted, but it represents a decrease
of about 20% in the amount of
hazardous wastes recycled annually.

If the comparable fuels provision were
implemented alone, a 20% decrease in
recycling might appear to have a
negative effect on pollution prevention
and waste minimization. However, as
one commenter pointed out, some
generators will install pollution
prevention and waste minimization
measures (i.e., to prevent high levels of
constituents from becoming part of the
waste) in order to qualify for the
comparable fuels exclusion. This would
have the effect of increasing pollution
prevention, Furthermore, EPA fully
expects that the increased cost of
upcoming MACT standards will cause
the regulated community to seek cost
effective pollution prevention and waste
minimization solutions to offset the

- higher costs (a response seen, for
example, in the RCRA land disposal
restrictions program). EPA is examining
this effect in the regulatory impact
analysis for the upcoming MACT
standards. On balance, the impact of the
comparable fuels provision on pollution
prevention and waste minimization in
the context of MACT standards appears
to be negligible.

2. Major Concerns of Commenters

EPA received comments generally
expressing either concerns or support
for the exclusion. There was some
concern that the comparable fuels
exclusion would lead to combustion of
spent solvents and other high-energy
wastes low in halogens and metals that
would otherwise be recovered as
product, Conversely, others supported
the exclusion pointing to incentives it
may create to source reduce and
conserve resources by replacing fossil
fuels with comparable fuels. In addition,
concerns were raised over the role of
energy recovery in the waste
management hierarchy, and the impact
of fuel blending on comparable fuels.

Impact on Source Reduction and
Recycling: Several commenters stated
that EPA failed to investigate whether
the comparable fuels exclusion would
encourage combustion of wastes now
being recycled. Some of these
commenters took positions on how the
comparable fuels exclusion would
impact the recycling-combustion
balance. One group claimed that the
comnparable fuels exclusion would
encourage combustion at the expense of
recycling. A smaller group of
commenters stated that the comparable -
fuels exclusion would offer an incentive
for generators to use more source
reduction to lower the levels of toxic
constituents to the specification levels.
The commenters provided little
quantitative information describing
these changes.

As noted above, EPA used data from
the RCRA Biennial Reporting System
(BRS), which is a census of waste stream
information from all large quantity
hazardous waste generators, and the
National Hazardous Waste Constituent
Survey (NHWCS), which contains data
on the composition and properties of
waste streams for certain industries, to
develop two approaches for assessing
the impacts of the comparable fuels
provision on pollution prevention and
recycling. Results from both analyses
indicate that about three-fourths of
wastes likely to meet the comparable
fuel specifications are already
combusted rather than recycled, and
that the remaining wastes could shift
from the current recycling market to the
comparable fuels depending on the
economics and individual company
preferences. The methodologies used
are summarized below. A full
discussion of these analyses is provided
in the docket.

Analysis #1: EPA searched the 1993
BRS data to identify waste streams that
would be most likely contain wastes
that could meet comparable fusl

specifications for energy value and low
levels of contaminants. EPA focused its
search on DO01/ignitable wasles because
this waste typically contains spent
nonhalogenated solvents. EPA also used
the BRS data to determine how these
wastes were managed after generation,
and found that about three-fourths of
D001 wastes are combusted, while the
remaining one-fourth goes to recycling
for solvent recovery.

Analysis #2; Using waste stream
specific laboratory analysis data from
the NHWCS, EPA identified those waste
streams in the survey that meet the
comparable fuels specifications for
about half of the recycled wastes
reported in the BRS. Using this data,
EPA was able to estimate the total
amount of recycled wastes that could be
comparable fuels, and how much waste
currently sent to combustion meets the
comparable fuels specifications,
Analysis of these estimates indicates
that about 75% of waste streams
meeting the comparable fuels criteria is
combusted while the remainder is
recycled. \

The “Economic Analysis Report for
the Combustion MACT Fast-Track
Rulemaking” (contained in the docket)
predicts savings to generators who can -
begin to combust hazardous wastes as
comparable fuels rather than as
hazardous wastes. EPA believes this
offers generators incentives to achieve
the comparable fuels specifications
through source reduction. However,
since the costs of source reduction
initiatives vary widely from facility to
facility, EPA could not reliably estimate
net cost savings that facilities could
achieve by turning hazardous wastes
into comparable fuels through upstream
source reduction. Therefore we did not
attempt such an estimation.

In addition, many solvent recycling
facilities could begin to combust
streams meeting the comparable fuels
specifications instead of continuing ta
recycle them. EPA’s comparison of
recycling costs and revenues with costs
for combusting these streams as
comparable fuels indicate that in many
cases facilities may find the combustion
option more economical. Since solvent
recycling costs and revenues vary
considerably from facility to facility and
also fluctuate in time according to the
market values of virgin solvent (fuel
costs also fluctuate), EPA could not and
did not estimnate the extent of this shift.
Individual facilities may continue to
recycle wastes rather than combust
them as comparable fuels.

Recycling and the Waste Management
Hierarchy: Some commenters stated th. .t
letting wastes similar to fuels be burned
is evidence of an Agency preference '~
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combustion over recycling. EPA
disagrees: The comparable fuels
exclusion is based on the fact that some
hazardous waste fuels very closely
resemble fossil fuels and do not warrant
the full slate of RCRA Subtitle C
controls. This does not suggest that the
Agency has altered its commitment to
the hierarchy. The underpinning of the
comparable fuels exclusion is simply a
determination on the degree of
regulatory oversight needed for fuel-like
waste materials, which does not
translate to any change of view on the
waste management hierarchy.

Burning for Energy Recovery: Some
commenters claim that burning for
ENergy recovery is waste minimization,
While EPA is clearly providing greater
flexibility to burn wastes that closely
resemble virgin fuels, EPA distinguishes
this from waste minimization, Waste
minimization includes source reduction
and environmentally sound recycling,
. but does not include any “method,
technique, or process, including
neutralization, designed to change the
physical, chemical or biological
character or composition of any
hazardous waste so as to neutralize such
waste, Or $0 as to recover energy or
material resources from the waste, or so
as to render such waste non-hazardous,
or less hazardous; safer to transport,
store or dispose of; or amenable for
recovery, amenable for storage, or
j reduced in volume.” (40 CFR
260.10)(emphasis added).

Blenders and Third Parties: Some
commenters expressed concern that
EPA would allow blending of hazardous
wastes to meet the concentration
specifications for a comparable fuel,
thereby raising the issue of dilution to
avoid RCRA regulation. Similarly,
commenters objected to allowing third
parties, such as fuel blenders, to handle
and blend wastes between generation
and combustion. Commenters pointed
out that blending and third-party
involvement would constitute
impermissible dilution, 1t would also
undermine any incentive to minimize
the volume or toxicity of these wastes.
The Agency agrees that blending
hazardous wastes to bring them within
the comparable fuels concentration
specifications would constitute dilution
which is not only impermissible but
also would likely inhibit waste
minimization. Today’s rule explicitly
prohibits any blending or other
“treatmeént” which does not remove or
destroy hazardous constituents.
Blending of two wastes already meeting
the comparable fuels specifications is,
however, allowed only to achieve the
viscosity specification. The rationale for

il

this limited use of blending is discussed
in that section of today's preamble.
Opportunities for Source Reduction:
One commenter commented that the
Standards for the Management of Used
0il (40 CFR Part 279) offered generators
an incentive for keeping used oil
streams clean by requiring oil exceeding
certain concentration specifications for
metals and chlorine to be managed as
hazardous waste, and predicts that the
comparable fuels exclusion will result
in similar incentives for source
reductions to achieve the comparable
fuel exclusion criteria, particularly for
generators of D001 (ignitable) wastes.
EPA agrees with this view, but did not
receive industry-specific information
from commenters with which to
complete an analysis of this issue.

IV. RCRA Permit Modifications for
Hazardous Waste Combustion Units

A. Introduction

The Clean Air Act (CAA) sets a
maximum time frame of three years for
facility owners or operators to comply
with Maximum Achievable Control
Technology (MACT) emission standards
once final standards are published in
the Federal Register. EPA expects that -
many facility owners or operators will
need to make changes to their
process{es) in order to come into
compliance with the new standards. For
facilities operating under a RCRA
permit, these changes may have to be
incorporated into the permit before they
may be put in place at the facility. To -
facilitate meeting the three year
deadline, EPA is revising the RCRA
permit modification procedures to
explicitly address changes to a facility’s
design or operations that are necessary
to comply with the new MACT emission
standards. The revised modification
process offers streamlined procedures
that will help facility owners and
operators meet two compliance
concerns—compliance with their RCRA
permits and compliance with the new
MACT standards.

EPA anticipates that a substantial
number of requests to modify facility
design or operations will be submitted
in a relatively short period of time
following promulgation of the final
MACT standards. Although the states
could always use their current
modification process, the revised
procedures offer a potentially more
viable way for states to handle the
anticipated volume of requests in a
more timely manner.

In most cases, state permitting
agencies have been authorized by EPA
to issue and modify RCRA permits.
Authorized states that wish to

implement the revised procedures may
have to modify their state procedures,
consistent with today’s rule, before they
may use the streamlined procedures to
respond to MACT-related modification -
requests from facility owners or )
operators. Once the final MACT
standards are promulgated, facility
owners and operators have three years
to begin operating under the lower
emissions levels. The Agency believes
that these three years are better used for
processing modification requests, and
subsequently implementing the
necessary changes, than for modifying
state regulations and going through the -
authorization process. By promulgating
the revised procedures on an expedited -
schedule (i.e., before the final MACT
standards), EPA hopes to provide ample
time for states to develop comparable
standards and obtain EPA authorization
before they need to process MACT-
related modification requests from
facility owners or operators. It should be
noted that states which currently have
temporary authorization procedures
equivalent to the federal 40 CFR
270.42(e) procedures may also use
these, in’ many cases, to approve facility
changes needed to come into
compliance with MACT standards.
However, these procedures would allow
operation under the modified .
conditions only up to 180 days (with a
possible extension of up to 180
additional days), followed by a full class
2 or 3 permit modification. Therefore,
EPA encourages states to adopt
procedures comparable to those in
today’s rule.

Combining the streamlined
modification procedures with the
expedited schedule for promulgating
them sets up a procedural framework to
promote compliance with the MACT
standards. But even this combination
does not guarantee that other factors
will not ultimately interfere witha .
facility’s efforts to comply. As part of a
common sense approach to
implementing, and enforcing, its
programs, EPA would like to make sure
that the consequences of non-
compliance are commensurate with the
causes. With regard to the three-year
deadline for operating under the lower
emissions levels required by MACT,
EPA is further examining potential
consequences of non-compliance, -
particularly if the causes are beyond the
facility’s control (e.g., a permitting
agency’s administrative procedures or
workload cause delays, necessary
equipment is back ordered, or testing
contractors are unavailable), For
example, the Agency is looking into the
possibility of using standard
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enforcement procedures under the
Clean Air Act (CAA), rather than
requiring mere stringent consequences
through regulations (e.g., requiring a
facility to stop burning hazardous waste
until it receives a permit or revoking a
permit). The potential consequences of
non-compliance are discussed in more
detail in the Revised Technical
Standards for Hazardous Waste
Combustion Facilities; Proposed Rule,
Notice of Data Availability (62 FR
24212, May 2, 1997).

EPA is not going to pursue any of the
three companion implementation
options discussed in the proposed rule
(see 61 FR 17456, April 19, 1996). Those
options were intended to address
possible permit irnplementation
conflicts which may have occurred if a
State did not become authcrized to carry
out the provisions of the proposed
MACT rule id time to handle necessary
modifications. By promulgating the
revised modification procedures prior to
the remainder of the proposed rule, EPA
anticipates that States will have
adequate time to receive authorization
to process the requisite modifications.
Thus, the need to put in place a separate
implementation mechanism no longer .
exists. Today’s rule does not address
any of the longer-term implementation
options discussed in the proposed rule
(e.g., placing the MACT standards in a
Clean Air Act permit, in a RCRA permit,
or in both permits). Implementation will
be discussed in the final rule
promulgating revised standards for
hazardous waste combustors.

B. Overview

1. Background on RCRA Permit
Modification Procedures

Section 3004 of RCRA requires
owners and operators of facilities that
treat, store, or dispose of hazardous
waste to comply with standards that are
“necessary to protect human health and
the environment.” EPA, or EPA-
authorized States, implement these
standards by issuing RCRA permits to
these types of facilities, Once a permit
has been issued to a facility, the facility
must operate in compliance with the
conditions in the permit; any
subsequent changes to the facility’s
design or operations are incorporated
into the permit in accordance with the
Agency's, or authorized State’s, permit
modification procedures.

EPA’s regulations concerning permit
modifications requested by facility
owters or operators are set forth in 40
CFR 270.42. The regulations break the
types of potential modifications into
three classes (see §270.42 Appendix I).
Class 1 modifications cover

administrative or routine changes,
including replacing equipment with
functionally equivalent equipment.
They are relatively straightforward and
in most cases do not require Agency
approval before being made. Class 2
modifications cover somewhat more
complex changes, for example, to
address common variations in the types
and quantities of wastes managed,
where the changes can be implemented
without substantially altering the design
specifications or management practices
prescribed by the permit. Class 3
modifications involve substantial
changes to facility operating conditions
or waste management practices and are
subject to principally the same review
and public participation procedures as
permit applications. Each class of
modification request requires varying
degrees of facility preparation, Agency
review time, and public involvement.
The various degrees have a significant
impact on the amount of time needed to
put the change into effect. For example,
Class 1 modifications typically can be
implemented in a very short time,
where Class 2 and 3 modifications may
take several years.

Prior to promulgating the Class 1, 2,
3 procedures, modifications were
divided into two categories, major and
minor, States authorized to implement
the RCRA program were not required to
adopt the Class 1, 2, 3 procedures, since
they were considered less stringent than
the predecessor major/minor system. As
a result, both systems are in use today.
EPA would like to point out that, in
converting to the new system, many of
the modifications that had been
designated as minor were placed into
Class 1, or Class 1 with prior Agency
approval. EPA presumes that
modifications listed in Appendix I as
Class 1, or Class 1 requiring prior
Agency approval, are most likely
processed as minor modifications in
states that continue to use that system.

2. Shortcomings of the Current
Procedures

EPA did not consider, in developing
the modification classes and
procedures, that changes to RCRA
permit conditions might be necessary in

" order to comply with other

environmental statutes. Similarly, the
Agency did not anticipate changes to
comply with upgrades to existing
regulations (although the process was
developed to include changes for new
regulations). EPA developed the Class 1
through 3 modification scheme within
the context of the RCRA program to
provide both incentives to facility
owners and operators to pursue facility
changes that lead to improved

management of hazardous wastes, and
greater flexibility for timely processing
of change requests, .g., by tailoring the
level of review to the type of change (see
Permit Modifications for Hazardous
Waste Management Facilities; Final
Rule, 53 FR 37912, September 28, 1988).
EPA is now concerned, however, that
the RCRA permit modification
procedures, as a practical matter, will
not allow enough time to meet statutory
deadlines for implementing new
standards under the Clean Air Act.

3. How Today’s Rule Impacts the
Procedures

EPA proposed several options for
amending RCRA permit modification
procedures to accommodate the Clean
Air Act requirement that facilities
comply with MACT standards within
three years of publishing a final rule in
the Federal Register (61 FR 17454, April
19, 1996). In all five of the proposed
options, the Agency tried to balance the
need to develop a process that would
enable facilities to comply with more
stringent emissions standards within the
allotted time with the need to provide
adequate opportunities for public
participation in the process. The level of
regulatory oversight that would take
place under each option was also
discussed. The Agency requested
comments on the proposed options, as
well as on any combinations thereof, or
any other feasible approaches. '

EPA has decided to finalize, with
some adjustments, its originally
proposed recommended approach, i.e.,
to establish a new section in the permit
modification table for changes to
existing permit conditions necessary to
come into compliance with MACT
standards. This approach best meets the
Agency's objective of implementinga -
process that enables facilities to meet
the three year statutory deadline. This
approach also allows for public
notification of the modification request.

Today’s final rule establishes a new

“ section in Appendix [ of 40 CFR 270.42

for technology changes that are
necessary for a facility to achieve
compliance with the MACT standards.
The new section is designated as Class
1 modifications, with prior Agency
approval. As such, the Agency will have
an opportunity to review the proposed
physical and operational changes to the
facility before they are implemented, in
order to ensure that these changes do
not have other undesirable.
consequences. Agency experience
suggests that steps intended to reduce
emissions may not, in all cases, lead to
overall enhanced environmental
protection. For example, decreasing
combustion temperature as a way to
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decrease air pollution control device
(ACPD) inlet temperature, in order to
reduce dioxin emissions could increase
organic emissions by allowing poor
combustion.

The new section in 40 CFR 270.42
Appendix I, specifically, section L(9)
“Technology Changes Needed to Meet
MACT Standards Under 40 CFR Part 63
Subpart EEE—National Emissions
Standards for Hazardous Air Pollutants
From Hazardous Waste Combustors,” is
limited to technology changes to
existing permits to allow a facility to
come into compliance with the new Part
63 standards. General retrofitting
changes outside the framework of
meeting MACT-related technology, or
subsequent changes for maintaining
compliance with Part 63 standards, are
outside the scope of this category. The
permitting agency director will
determine whether the types of
modifications requested qualify as
‘“technology changes needed to meet
standards under 40 CFR part 63 Subpart
EEE.” The Agency anticipates that the
distinction between technology changes
necessary to allow a facility to operate
under the lower emissions levels and
general retrofitting changes Will be
clear. EPA expects that the same types
of changes to comply with the MACT
standards will be needed at most
facilities, thus the requests submitted
under section L(9) should be fairly
uniform.

EPA, in response to public comments,
is also incorporating a time default into
the modification procedures for changes
requested under section L(9) only.
Section 270.42(a) is being amended to
add a paragraph specifying that the
permitting agency Director has 90 days,
with a possible one-time 30 day
extension, to make a decision about
modifications requested under section
L{9). If the Director does not make a
decision, then the permittee may
consider the request approved. EPA is
also requiring owners or operators to
comply with the requirements for the
Notification of Intent to Comply (NIC)
(see 40 CFR 63.1211) in order to henefit
from the streamlined modification’
process.

C. Discussion of RCRA Permit
Modifications Procedures for Facilities
Coming Into Compliance With MACT
requirements

1. Summary of Proposed Options

EPA is in the process of developing
final MACT standards imposing more
stringent (lower) emissions levels for
hazardous waste combustion activities;
facilities will have to operate in
compliance with these standards within

three years of their promulgation, with
a possible one year extension (for a total
of four years). The Agency expects that
a large number of facilities will need to
modify their design or operations to
meet the more stringent emissions
standards required under MACT. For
example, incinerators that currently
operate above the MACT emissions
standard for particulate matter (PM)
might have to add electrostatic
prempltators (ESP) or baghouses to
reduce emissions; similarly, incinerators
that need to reduce dioxin emissions to
meet the MACT standards may need to
implement additional controls on
temperature or employ carbon injection;
or light weight aggregate kilns (LWAKs)
with high acid gas emissions may need
to add a control technology, such as wet
scrubbers.

For these facilities to remain in
compliance with their RCRA permits,
they will need to modify their permits
to allow any design or operational
changes needed to achieve compliance
with the MACT standards. The Agency
proposed five options for handling these
“MACT related” RCRA permit
modifications. The options, which
varied with regard to the level of
procedural requirements and
administrative review required, were:
(1) Provide facilities with “self-
implementing” authority to proceed
with necessary changes without Agency
review; (2) categorize the changes
needed to comply with MACT standards
as Class 1 modifications that do not
require prior Agency approval; (3)
categorize the changes as Class 1
modifications that do require prior
Agency approval (this option was
discussed in the proposal as the
recommended option); (4) categorize the
changes as Class 1 modifications
requiring prior Agency approval, but
give the Director authority to elevate
change requests to Class 2; and, (5)
retain the current scheme for modifying
the RCRA permits. Under the current
scheme, the MACT-related changes
would likely be categorized as Class 2
or 3 modifications.

2. Summary of Public Comments

In general, there were three recurring
themes in the comments received by the
Agency in this area. First, commenters
expressed concern about being able to
meet the three year time frame. They
cited, as reasons, (1) that three years are
insufficient to allow state agencies to
obtain authorization for the rule and to
subsequently process the anticipated
volume of modification requests, and (2)
that the modification procedures
themselves are too long. Secondly,
commenters emphasized the need to

allow sufficient public participation, but
with the caveat that the modification
process not be unduly delayed by public

-participation activities (this being yet

another factor in potentially being
unable to meet the three year deadline).
Finally, commenters were concerned
that the consequences of non-
compliance are too severe (e.g., having
to stop burning), given that delays in
achieving compliance could be the
result of permitting agencies being
unable to process modification requests
in a timely manner (and not a
consequence of the facility’s activities).

The Agency received a wide variety of
comments on the options themselves.
Each of the proposed options received
support, with most commenters favoring
the first three options for their more
streamlined procedures. A few
commenters suggested that
incorporating a time limit into the
modification review process would aid
in coming into compliance with the
MACT standards. Many commenters
expressed the importance of developing
a streamlined permit modification

_process that would allow facilities to
make the necessary technology upgrades

in a timely fashion, while retaining
enough regulatory oversight to ensure
that the changes have a proper degree of
“buy-in” by the permitting agency. -
Some commenters expressed concern
that options 4 and 5 would delay
implementation of MACT-related
changes beyond the three year deadline
mandated by Congress. A few
commenters preferred options 4 and 5
since they incorporate a greater degree
of public participation into the review
process. Additionally, some
commenters thought that options 4 and
5 might be more readily accepted by and
implemented in authorized States that
chose to remain with the original permit
meodification structure composed of
minor and major changes. [Note: States
were not required to adopt the Class 1,
2, 3 structure since it was determined to
be less stringent than the major/minor
structure.]

Finally, some commenters requested
that the Agency consider as a possible
alternative that a Class 3 modification
could be reclassified as Class 2 for the
purposes of MACT compliance.

3. Response to Comments and
Discussion of Final Provisions

EPA agrees with commenters that
streamlined modification procedures for
MACT-related changes are essential.
The three year time frame for complying
with the MACT standards has been set
by Congress; it is the Agency's '
responsibility to ensure that facilities
are able to comply with those
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requirements without violating other
areas of their environmental
responsibilities, like their RCRA permit.
As discussed earlier, EPA anticipates
that many facilities will need to make
some changes to meet the lower
emissions levels imposed by MACT,
and that these changes will have to be
incorporated into their RCRA permits.
EPA does not want the RCRA permit
modification procedures to hinder a
facility’s ability to comply with MACT.

As discussed in the Section B.1.
Background on RCRA Permit
Modifications Procedures, Class 1
modificatiéns may be done quickly,
whereas Class 2 or 3 modifications may
take several years to process. The
combination of the time normally
required to completely process Class 2
or 3 modification requests, and the
anticipated volume of requests from
facilities striving to meet MACT
emission levels, would make meeting
the three year deadline unrealistic.
Permitting agencies would not have the
resources to meet the workload demand.
This leads EPA to concur with
commenters on the need to embrace a
more streamlined approach than would
be provided by options 4 or 5. Similarly,
EPA chose not to pursue the option
suggested by some commenters to
reclassify changes from Class 3 to Class.
2. A streamlined approach is consistent
with general efforts within the Agency
(e.g., through the Permits Improvement
Team) to improve the permitting
process by focusing on performance
standards rather than on a detailed
review of the technology requirements.

The Agency acknowledges the
validity of the concerns expressed by
some commenters that the options
offering the more streamlined
procedures offer fewer opportunities for
public participation. It is important to
strike an appropriate balance between
strearnlined modification procedures
that promote coming into compliance
sooner with more stringent standards
and public participation. The Agency
has repeatedly emphasized its
commitment to a common-sense
approach to permitting—one that
minimizes regulatory burden and
provides flexibility to tailor activities to
specific situations. In carrying this
commitment to today’s rule, EPA wants
to ensure three things; (1) that the
permit modification process is not an
obstacle for complying with the MACT
standards; (2) that facilities are not
forced to operate outside of their
permitted conditions in order to comply
with MACT standards; and (3) that
public participation is not streamlined
out of the process.

EPA believes that Option 3, with
some modifications, provides the best
framework for meeting these objectives
and responding to public comments.
This option was supported by many
commenters, particularly because the
streamlined procedures will facilitate
meeting the three year deadline for
complying with the more stringent
emission levels. There has been a
precedent set in the past for
streamlining the modifications process.
To ensure that facilities implemented
timely changes necessary to meet land
disposal restriction (LDR) levels for
newly listed or newly identified
hazardous waste, the Agency designated
the modifications needed to meet the
LDR levels for newly identified wastes
as Class 1 modifications (see 54 FR
9596, March 7, 1989).

The prior agency approval under

" Option 3 provides the regulatory

oversight requested by commenters,
since the permitting agency will have
the opportunity to review the proposed
physical and operational changes to the
facility before they are implemented.
EPA concurs with commenters who
encouraged retaining some amount of
regulatory oversight in the
modifications. As discussed previously,
sometimes changes to one part of a
facility’s design or operations that have
a positive effect, like reducing one type
of emissions, may cause detrimental
effects to other parts of the facility’s
operations. It is important for permitting
agencies to have the opportunity to
review proposed changes to make sure
they do not lead to other undesirable
impacts. ’

Some commenters expressed concern,
however, that a facility’s ability to begin
implementing the change(s) might be
delayed by requiring regulatory .
oversight (i.e., if the Agency failed to
respond to the request in a timely
manner). EPA recognizes the validity of
this concern, given the anticipated
volume of requests from facilities
striving to meet the new emissions
standards; therefore, the Agency is
incorporating a time default for
reviewing the requests into the final -
modification process. The time default
for review, codified in a new paragraph
270.42(a)(4), specifies that ifa ‘
determination to approve or deny the
Class 1 permit modification request
submitted under item L(9) is not made
within 90 days (with the possibility of
a one-time extension for up to 30 days)
from the time the request was received
by the permitting agency, the request is
to be considered approved, and the
facility can proceed with the
modification(s). In some situations, the
Director of the permitting agency may

deny a request, for example, if the
request contained insufficient
information upon which to base a
decision. The permittee could revise its
request to address the shortfalls and
resubmit it to the permitting agency.
Such a resubmittal would initiate a new
90 day review period.

EPA anticipates that the incorporation
of the time default, coupled with the
fact that the revised modification
procedures are being promulgated on an
expedited schedule, will alleviate
commenters’ concerns about non-
compliance. Although the consequences
of non-compliance are outside the scope
of this rule, this approach (streamlined
modification procedures coupled with
expedited promulgation) establishes a
procedural framework through which
there is a greater chance that permitting
agencies will not cause undue delays in
facilities’ compliance with the MACT
standards, Under the new streamlined
process, permitting agencies should be
able to process the modification _
requests with sufficient time remaining
for facility owners or operators to make
the changes within the three year time
frame.

Some commenters expressed concern
that option 3 does not provide the same

levels of public participation that would_

be available through options 4 and 5.
Those options would require facilities to
request Class 2 or 3 permit
maodifications for MACT-related
changes. The procedures for Class 2 and
3 modifications include public
meetings, notices, and comment
periods. Class 1 modifications, even
those requiring prior Agency approval,
only require that the facility owner or
operator send a notice of the change to
the facility mailing list within 90 days
of agproval being given.

EPA is committed to enhancing
public participation in all of its
processes, and has established
additional requirements in today’s rule
to provide opportunities, beyond the
public notice requirements associated
with Class 1 (with prior approval)
modifications, to invalve the public in
permitting changes required to comply
with MACT standards. These
opportunities are being incorporated
into requirements for a Notification of
Intent to Comply (NIC), discussed in
more detail in Section V. One goal of the
NIC development process is to promote
interaction between the facility and its
host community, for example, by
requiring the facility to host an informal
meeting with the community before
submitting the final NIC to the
permitting agency. Since the NIC must
describe anticipated activities for
coming into compliance with the MACT
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standards, the technology changes that
trigger the RCRA. permit modification
would be a natural component of the
NIC and the public meeting. EPA
expects that the meeting will be similar
in style and intent to the pre-application
meetings required under 40 CFR 124.31.

The final rule requires facility owners
or operators to complete the NIC in
order to benefit from the streamlined
modification procedures. This
requirement means that owners or
operators will need to submit a final
NIC either before, or at the same time as,
they submit the modification request. If
they do not comply with the NIC
requirements, they will need to follow
the otherwise applicable modification
scheme, i.e., the permitting agency
Director will likely reclassify their
request to Class 2 or 3. EPA is not
requiring documentation in the
modification request that the permittee
completed the NIC. Since both items are
submitted to the permitting agency, EPA
assumes the permitting agency will be
aware of whether the permittee has
indeed complied with the NIC
requirements,

EPA expects that information about
anticipated changes to facility design or
operations to comply with the more
stringent standards will be included in
the NIC, and thus will be available for
public review and discussion during the
NIC public meeting. Through this
meeting, communities have an early
vehicle for learning, among other things,
about potential changes to facility
design and operations necessary to meet
the lower emission levels. Of course, in
accordance with the current
requirements concerning Class 1
modifications, the permittee must also
inform the public about the
modifications within 90 days of their
approval by the permitting agency (see
40 CFR 270.42(a)(1)(ii)).

EPA would like to point out that
although similar information about
facility design or operation changes may
be included in both the NIC and the
madification request, the Agency does
not believe it is redundant to have both
documents, The two have different
purposes, and the formats and levels of
detail may differ accordingly. The
modification request would most likely
differ from the NIC, since the request
has to tie directly to the permit itself.
For example, the NIC may talk in
general terms about adding baghouses to
reduce emissions, but the modification
request would have to specifically cite
the section(s) of the permit being
modified to include information on the
baghouses.

Today’s requirements would not, of
course, preclude additional public

participation activities beyond the
regulations, where appropriate on a
facility-specific basis. At certain RCRA
facilities, in fact, permitting agencies
and facilities have implemented a
variety of public involvement activities,
such as additiona) fact sheets or
information availability sessions, that
have helped affected communities to
understand and participate in permit
decision-making. EPA has published a
practical how-to guidance manual
designed to help all stakeholders in the
permitting process (permit writers,
industry, and communities) determine
what types of public participation
activities might be helpful. The RCRA
Public Participation Manual (EPA530-R-
96-007, September 1996) also offers tips
on how to conduct a wide variety of
activities. Supplemental public
participation activities on a site-specific
level, geared for a particular facility’s
operations and tailored to meet the host
community needs, could be used to
augment community understanding of
the changes taking place to comply with
MACT standards. In closing, EPA would
like to reiterate that facilities are making
changes to meet more stringent

standards. Requiring facilities to comply .

with lower emissions levels in a
relatively short time frame does offer |
significant benefits to public health and
the environment that the Agency
believes communities will generally
welcome.

In response to the comments that
options 4 and 5 might be more
compatible with permit modification
procedures in authorized states, EPA is
aware that States have to evaluate new
regulations in terms of their specific
structures. Promulgating the revised
modification procedures in today’s rule,
however, will provide ample time for
states to obtain authorization before
they actually begin processing
modification requests following
promulgation of the final MACT
standards. EPA encourages states to
expedite their requests for authorization
to implement the provisions in today’s
rule. EPA expects that States using the
Class 1, 2,3 modification system would

- incorporate the provisions by reference,

and that States using the major/minor
system would incorporate the

provisions as minor modifications. As
discussed in Section B.1. Background

“on RCRA Permit Modification
" Procedures, many changes that were

formerly classified as minor were
converted to Class 1, or Class 1
requiring prior Agency approval. Thus,
EPA believes it is consistent for states
using the major/minor system to

incorporate this category of changes into
the minor classification.

If the states cannot adopt an approach
that ensures expeditious
implementation of the MACT standards,
however, then the Agency expects that
changes necessary to comply with
MACT standards may well be
accomplished under a compliance
order, with a specified schedule to come
into compliance.

F. RCRA Changes in Interim Status
Procedures .

RCRA facilities operating under
interim status are allowed to implement
certain facility changes in accordance
with requirements and procedures set
forth in 40 CFR 270.72(a). (Note: EPA
anticipates that the types of changes a
facility may need to make to comply
with the MACT standards would be
allowable under this section). Section
270.72(b) imposes a limit, however, by
stating that the changes cannot amount
to “reconstruction” (defined in the
regulation as “when the capital
investment in the changes to the facility
exceeds 50 percent of the capital cost of
a comparable entirely new hazardous
waste management facility”). As
discussed in the preamble to the
proposed rule, the Agency does not
anticipate that the costs to perform
facility changes necessary to come into
compliance with the MACT standards
would exceed the 50 percent
reconstruction limit. However, since the
limit is cumulative for all changes at the
interim status facility, there could
conceivably be situations where the cost
for MACT-related changes might push a
facility over the limit.

To ensure that the reconstruction
clause does not present an obstacle for
interim status facilities trying to
implement changes to meet the new
emissions levels, the Agency proposed
adding a new paragraph to § 270.72(b)
exempting changes necessary to comply
with the MACT standards from the
reconstruction limit. The Agency did
not receive any adverse comments, and
so is finalizing this provision in today’s
rule.

It is important to note that facilities
operating under interim status will, like
permitted facilities, be required to-
comply with the NIC requirements.
Thus, the public will have the
opportunity to review planned changes
as part of the NIC and to participate in
the public meeting. EPA anticipates that
owners or operators of interim status
facilities will hold the meeting and
complete the NIC before proceeding
with any changes to facility design or
operations necessary to comply with the
MACT standards.
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V. Notification of Intent To Comply and
Progress Report

A. Background

In the propaosed rule (61 FR 17358),
the Agency requested comments on
strategies to identify and encourage or
require affected sources to comply with
the final emission standards at the
earliest possible date. The Agency also
asked for views on how best to
determine when a source can -
realistically conclude whether it will
comply with the final standards. A
number of commenters suggested that
the Agency require a submission from
affected sources that would identify -
whether the facility intends to comply
with the final standards, and outline the
procedures the facility would employ to
achieve compliance. This primary
purpose of this submission (referred to
by the commenters as a “Notification of
Intent to Comply”’) would be to identify
the sources that will choose as a
compliance strategy to stop burning
hazardous waste, so that those sources
could be required to terminate waste
burning activities as soon as possible
following the effective date of the final
Hazardous Waste Combustor (HWC)
rule.

Other commenters suggested that EPA
require submission of a plan that
outlines the procedures a facility will
follow to comply with the final
standards. However, the purpose of this
submission would be to begin an early
process of communication between the
public and the facility through the
public disclosure of the facility’s
compliance strategy to meet the final
HWC standards.

The Agency reviewed these comments
and found the suggestions for an early
notification persuasive. In the Notice of
Data Availability (NODA) published in
the Federal Register on May 2, 1997
(Revised Technical Standards for
Hazardous Waste Combustion Facilities;
Proposed Rule, 62 FR 24241), EPA
described its strategy to promote early
compliance planning through a Public
and Regulatory Notice of Intent to
Comply (PRNIC). The discussion laid
out a process by which an affected
source would bé required to develop a
draft document including anticipated
plans for coming into compliance with
the new emissions standards, hold an
informal meeting with the public to
discuss the draft planning document,
and to subsequently provide a final
planning document to the permitting
agency. The information to be covered
in the document and during the meeting
would include such topicsasa  +
description of waste minimization and
pollution control technique(s) being

considered and their effectiveness, a
description of emission monitoring
techniques being considered, and an
outline of key dates for activities the
source would need to accomplish in
order to operate within the MACT
standards.

The intended purpose of the PRNIC,
as described in the NODA, was twofold.
First, the PRNIC was intended to '
provide for public involvement in a
source’s compliance planning process.
EPA envisioned that this involvement
would also serve to offset public
participation opportunities that may be
“lost” if a source is able to take
advantage of the new streamlined RCRA
modification procedures for HWCs,
since modifications required under
RCRA would naturally be part of the
source's overallplan for achieving
compliance with the standards.
Secondly, the PRNIC would provide an
expeditious notice to the permitting
Agency as to whether sources would be
able to come into compliance with the
new standards. Having information
about plans for compliance might prove
helpful to permitting agencies in
planning the most efficient use of their
resources during the three year

_compliance period.

B. Summary of Final Provisions -

EPA is moving forward with an early
compliance planning requirement.
However, the final rule contains certain
changes from the PRNIC discussed in
the NODA; the Agency has revised the
requirements based on public comments
received following the NODA's
publication and based as well on the
original proposal. EPA is finalizing new
requirements in § 63,1211 for facility
owners and operators to develop and
submit a Notification of Intent to
Comply (NIC), and in § 63.1212 to
develop and submit a Progress Report.
Section 63.9(h) “notification of
compliance status” requires facilities to
submit such notification when a source
becomes subject to a relevant CAA
standard. As such, today’s requirement
is an enhancement of this fequirement
to give notification of intent to comply
prior to the three year compliance date
of the emissions standards. The source
can use the NIC to notify either the
source’s intent to come into compliance
with the new standards, or the source’s
intent not to come into compliance with
the new standards. The NIC must be
submitted to the permitting agency
within a year of the final standards
being promulgated, and the Progress
Report within two years.

As proposed, the primary purpose of
the NIC is to serve as a planning and
outreach tool for achieving compliance

with the MACT standards. The contents
of the NIC, set forth in §63.1211(a)(1],
are similar to those presented in the
NODA discussion on the PRNIC with
modifications based on comments -
received on the NODA. Also as
discussed in the NODA, sources will
have to make a draft of the document
available to the public as part of the
process of developing the NIC. They
will also have to provide notice of and
conduct an informal meeting with the
public to discuss anticipated plans for
achieving compliance with the
standards. The purpose of the Progress
Report is to help permitting agencies
determine if sources are.making
reasonable headway in their efforts to
come into compliance. In deciding on

this appreach to compliance planning—

the NIC followed by the Progress
Report—EPA determined (1) that one
year is sufficient time for a source to
establish its general “plan of attack” for
achieving compliance, and (2) that
during the second year a source should
be well on its way to making necessary
modifications, if it plans to meet the
MACT limits, or to making alternate
arrangements for handling the
hazardous waste, if it does not intend to
meet the MACT limits.

The final rule does not contain
provisions for updates to the final NIC
following a significant change in the
facility’s implementation strategy, as
considered in the NODA. Since the
Agency decided to implement a
requirement for a Progress Report at the
end of the second year, there is no
purpose served by having a revised NIC.
EPA anticipates that any significant
changes to a facility’s compliance plan
would necessarily be reflected in the
Progress Report.

C. Discussion of Public Comments and
Final NIC Provisions

1. General.

The majority of commenters
supported the concept of early
compliance planning, particularly with
regard to the public involvement
component. Those advocating early
involvement indicated that the PRNIC
concept appears reasonable, not overly
burdensome, and represents a positive
step to ensure public involvement in the
MACT process. Many lauded the
Agency’s effort to bring the spirit of the
recently promulgated RCRA enhanced
public participation requirements (see
69 FR 63417 (Dec. 11, 1995)) to the
MACT arena and the strong RCRA goal
of public participation for decisions
involving permitted hazardous waste
management facilities (RCRA section
7004(b)). Commenters opposing the
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additional public involvement required
as part of the PRNIC development
process stated that the activities (e.g.,
the public meeting) would create mare
controversy and impose additional
burdens on both sources and permitting
agencies at a time when they will be
faced with a substantial workload. Some
commenters expressed concern that the
additional activities would provide no
real benefit, since neither the permitting
-agencies nor the public have authority
to disapprove of a source’s chosen
control options, as long as the source
operates within the MACT limits. One
commenter noted that the concept of a
PRNIC was unprecedented for CAA
sources; they said a PRNIC was not
required under the CAA and it was
beyond EPA’s authority to impose such
a requirement.

The Agency agrees with commenters
who recognize the value of early public
involvement. EPA has repeatedly
emphasized its commitment to
enhancing public participation in all of
its programs (see National Waste
Minimization and Combustion Strategy
and Enhanced Public Participation
Rule). Experience. has shown that
hazardous waste combustors spark a
tremendous amount of legitimate public
interest; many communities have
expressed a desire to be involved at all
stages of combustor operations and
permitting activities. Given this
background, EPA fully expects the
promulgation of the final MACT
standards to receive significant and
appropriate public scrutiny. As one
commenter points out, HWCs are
already subject to RCRA regulations,
and many of them operate under risk-
based permits that were subject to
extensive public review. EPA
anticipates that the fact that HWCs will
now be regulated under CAA is likely to
remain of vital interest. People will
know that new emissions limits are
being imposed, and will want to know
how the source plans on meeting them.
The NIC provides this information, and
the NIC meeting opens the door for the
public to communicate directly with the
OWNErs or operators.

EPA does not share the concern
expressed by commenters that the
public involvement activities impose a
substantial burden with no
commensurate benefit. The effort
associated with drafting a NIC and
holding the NIC meeting is not overly
burdensome. Facilities will most likely
need to compile the information for
their own uses, in order to effectively
decide which compliance option(s) they
will pursue. Making the information
available to the public and discussing it
during an informal meeting could

provide benefits in many areas, even if
the permitting agency and the public do
not have the authority to approve or
disapprove of the compliance method(s)
ultimately selected. For example, it
could save time and money at the end
of the permitting process. Talking to
people early on about what can and
cannot be accomplished in a given
situation, asking their input on
decisions that need to be made, and
explaining the rationale behind
decisions that have already been made,
can lead to fewer challenges on draft
permit conditions. EPA also believes the
public could provide useful information
to owners or operators that might
contribute to a quality plan for
achieving compliance with the MACT
standards. The level of knowledge on
environmental matters exhibited by the
public (at public meetings, in

‘correspondence, for example) appears to

be increasing. As the public’s
knowledge base grows, so might the
quality of input they can provide into
technical decisions.

EPA disagrees also that there is no
precedent for the concepts inherent in
the NIC, and that EPA does not have
authority to impose such a requirement.
Since EPA has chosen to provide the
maximum amount of time for
compliance allowed under the CAA (3
years), requiring sources to identify
their compliance plans is particularly
appropriate. As stated before, EPA is
committed to enhancing public
involvement in environmental matters.
Providing the compliance plans to the
public is one of many ways the Agency
is implementing this policy. Precedent
for early public involvement has been
set both in the Agency’s Hazardous
Waste Minimization and Combustion
Strategy and in the enhanced RCRA
public participation requirements
promulgated in December, 1995 (see 69
FR 63417, December 11, 1995). -

2. Purpose of the NIC

As discussed in the background part
of this section, the original purpose of
the PRNIC was to promote public
involvement and to assist in compliance
planning. Commenters supported these
goals, which continue to be the
compelling motives for adopting the
NIC requirement. The primary purpose
of the NIC is thus to serve as a planning
tool for achieving compliance with the
MACT standards. In other words, the
NIC is designed to ensure that facility
owners or operators get an early start on
evaluating their options for meeting the
new standards, and to serve as a vehicle
for public involvement. EPA’s intent is
to facilitate dialogue regarding a
facility’s compliance strategy. The NIC

also serves the purpose of having
sources identify to the regulators and
the public their intent to comply or not
to comply with the applicable emission
control requirements of this Subpart.

- The NIC and public meeting will foster

mutual understanding of the
compliance options, including
consideration of both technical (e.g.,
equipment changes to upgrade air
pollution control devices) and
operational (e.g, process changes to
minimize waste generation) alternatives.
Ideally, it will also result in the .
selection of a method that will meet the
goals of both the facility and the -
community. )

The NIC will not serve as a basis for
requiring facilities to cease burning
hazardous waste if they intend to
comply with the emission standards of
this Subpart. If, however, a facility
indicates in its NIC that it does not
intend to meet the emission standards of
this Subpart, then the source must stop _
burning hazardous waste within two
years of the standards being
promulgated. This requirement is
discussed in more detail in Section D.
Discussion of Public Comments and
Progress Report. EPA would like to
clarify that its intent has never been to
shut a source down completely. The
source might be required to cease
burning hazardous waste; however, it
would not be precluded from burning
non-hazardous waste or other
alternative fuels. However. those
sources who indicate in the NIC their
intent not to comply with the applicable -
emission control requirements of this
Subpart will be required to stop burning
hazardous waste within two years of the
effective date of the emission control
requirements. .

Although the NIC will not be used to
cause sources to stop burning, there are
enforceable requirements associated
with it. Sources must provide a draft
NIC for public review, advertise and
conduct an informal meeting, and
submit a final NIC to the permitting
agency. If these activities do not take
place within the time frames specified
in the regulations, sources will be in
violation of the requirements, and
subject to appropriate enforcement
action. The key milestone dates
contained in the schedule submitted
with the NIC are not enforceable,
however; the requirement to submit a
schedule containing key dates is the
enforceable requirement.

Finally, one commenter suggested
that the NIC be used to identify RCRA
permit conditions that would
“disappear” when MACT limits are set.
EPA is not using the NIC for this
purpose. EPA will address permitting
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schermes, and the process for
transitioning from a RCRA permit to a
Title V permit, in the final rule
promulgating MACT standards for
HWCs. The NIC is not the appropriate
vehicle for accomplishing this task.

3. Timing

In the PRNIC discussion in the May
2, 1997 NODA, EPA said that the final
PRNIC would be due to the permitting
agency within 270 days following the
effective date of the final MACT
standards. A draft of the document
would have to be available within 210
days, and at least 30 days before the
informal public meeting wasto be held.

Although several of commenters
considered the time frame too long,
many others said it would be difficult to
prepare a quality compliance planning
document so quickly. They also
expressed concern about meeting with
the public at such an early stage. The
commenters’ position was that any draft
plan put together within 7 months after
the standards are finalized would be
tentative only. They were reluctant to go
to the public with a tentative plan that
was likely to change significantly before
it was final.

EPA agrees with commenters that the

‘time frames are tight. In order to be
operating within the new limits by the
end of the compliance period, it is
imperative to start the planning process
immediately. In recognition of
commenters’ concerns about preparing
the draft plan, EPA is extending the
time frames in the final rule. In
-accordance with the provisions in
§63.1211, the final NIC will be due to
the permitting agency within one year of
promulgation of the final standards. The
NIC mesting must be held no later than
10 months following promulgation, and
the draft NIC made available at least 30
days before the meeting is held. So,
facilities basically have 2 extra months
to prepare a draft document, and 3 extra
months to submit a final NIC to the
permitting agency. The revised time
frames should provide sufficient time
not only to prepare the initial draft, but
also to revise it, as appropriate, to reflect
discussions from the public meeting and
final engineering decisions about the
source’s operation.

The Agency understands the concerns
expressed by commenters about sharing
draft material with the public. However,
EPA does not expect, nor should
facilities or the public expect, the draft
NIC to describe all of the technical
aspects of the compliance options in
extensive detail. Similarly, discussion of
the options at the public meeting should
not focus on minute details. The
purpose of sharing the draft and

discussing the options at the public
meeting is to capture major ideas in a
planning document, to facilitate
dialogue regarding a facility’s
compliance strategy, and to discuss
possible courses of action. The

snformation in the draft NIC should be

sufficient to stimulate this level of
discussion. The more in-depth technical
discussion can be incorporated into the
final document. Since all sources are
required to have the final NIC submitted
to the permitting agency one year after
the final standards are promulgated,
anyone may request a copy of it from
the permitting agency at that time.

4. NIC Meeting

EPA is requiring facilities to provide
notice of and host an informal meeting
with the community to discuss
anticipated plans for complying with
the MACT emissions standards (see
§63.1211(b)). The meeting must take
place within 10 months of the final
standards being promulgated, At least
30 days before the meeting takes place,
the facility must provide public notice
of the meeting, and must make the draft
NIC available for public review.

“Commenters were generally -
supportive of EPA’s intent to require a
public'meeting to discuss compliance
planning. Some commenters had
specific concerns, ranging from the
timing issues addressed above, to the
methods for providing notice, and the
potential for being required to conduct
several redundant meetings to meet
various purposes.

EPA had listed three mechanisms in
the NODA for providing notice of the
public meeting: a display ad in a
newspaper, a sign at the facility, and a
broadcast announcement. These were
the same mechanisms used to provide
notice of the RCRA pre-application
mesting, and EPA believes they are
appropriate for the NIC meeting as well.
At least one commenter thought the
mechanisms were too broad, and that a
notice via newspaper and a sign at the
facility would be enough. Anocther
commenter suggested that a notice be
gent to the facility mailing list as well.
EPA decided not to limit the notice
methods for the NIC meeting, but did
add the facility mailing list to the
methods in §63.1211(b)(3). Each of
these notices must include the date,
time and location of the meeting, a brief
description of the purpose, a brief
description of the facility, a statement
asking people who need special access
to notify the facility in advance, the
name of a contact for the NIC, and a
statemnent describing how the draft NIC
can be obtained.

Commenters who were concerned
about redundant public meetings
described a few possible scenarios. For
exarnple, in states that do not adopt the
streamlined RCRA modification
procedures a facility might be required
to conduct a public meeting as part of
a Class 2 or 3 RCRA modification, as
well as the NIC meeting. Federal
facilities might have public meeting
requirements under the National
Environmental Policy Act (NEPA).
Other facilities might be facing RCRA
pre-application meetings, either for
initial permits or those up for renewal.
Or, some facilities might have routine
meetings scheduled with communities
as part of Responsible Care or Good
Neighbor agreements. -

It is not EPA’s intent in imposing the
NIC meeting requirement to create
duplicative requiremnents for-public
meetings. To do so would burden both
the facility and the public. Everyone’s
time is valuable, and most people would
probably prefer not to go to several
meetings if one will do. EPA recognizes
this, and would like to clarify that
nothing in today’s rule precludes a
facility from combining meetings as
long as the purposes of each are served.
EPA sees combining events, particularly
public involvement activities, as a first
step in moving towards a multi-media
approach to environmental
management. Thus, if a facility has to
complete a class 2 or 3 RCRA
modification because it is located in a
state that has not adopted the RCRA
streamlined modification process, EPA |
would expect, and fully encourage, the
facility to set up one meeting that would
serve both the RCRA requirements and
the CAA NIC requirements. The same is
true for combining the NIC meeting with™
a RCRA pre-application meeting, if the
facility has to host one for either an
initial RCRA permit or because its
permit is up for renewal, or with other
types of public meetings the facility may
have scheduled. )

A few commenters expressed
concerns about responding to public
comments on the draft NIC, either
during or following the public meeting.
They cited time as the driving reason for
this concern; they suggested their time
would be better spent finalizing their
plans for complying than formally
responding to comments. One
commenter noted that it was unclear in
the NODA whether the draft NIC would
be available prior to the meeting. In
response, EPA would like to clarify that
facilities are not required to formally
respond to any comments, oral or
written. However, it is important to
keep in mind that the public may
request a copy jof the final NIC, and will

-
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be reviewing the facility’s final plans for
coming into compliance. Facilities must
also submit a summary of the meeting
to the permitting agency as part of the
final NIC, so the permitting agency will
be apprised of the discussions that took
place. EPA believes that this provides
incentive for the facility to address any
significant issues raised by the public in
the NIC meeting. _

EPA expects that the exchange
between the facility and the community
that takes place during the meeting will
be much like it is for RCRA pre-
application meetings. That is, the
Agency intends for the meeting to
provide an open, flexible and informal
occasion for the facility and the public
to discuss various aspects of the
facility’s compliance strategy. The
Agency anticipates that the facility and
the public will share ideas, and build a
framework for a solid working
relationship. The final NIC should
reflect, to the extent appropriate, ideas
or suggestions raised by the public.

The final provisions in § 63.1211
clarify that the draft NIC must be made
available to the public at least 30 days
before the meeting is to take place. This
will provide sufficient time for people
to review, the facility’s intended
strategy. EPA did not prescribe in the
regulations the manner in which the
draft NIC must be provided. There is not
a “one-size-fits-all” approach to getting
information out to the public. It is more
logical to allow the facility to make that
decision in the context of their
particular situations. For example, if a
facility has an information repository
established, the draft NIC may be made
available there. Or they could make it
available upon request, since the name,
phone number, and address of the NIC
contact must be in the meeting notice.

5. Relation Between NIC and Other
Notification Requirements

The requirements for the NIC are
being promulgated in a new subpart
applicable to HWCs in the Part 63 CAA
regulations. Several commenters did not
believe it necessary to add these new
requirements, arguing that existing
provisians under both the CAA and
RCRA would fulfill the purpose of the
NIC. They cited the initial notification
requirements in § 63.9(b), the
notifications of comnpliance status in
§63.9(h), Title V permit application
requirements in § 70.5(c), and RCRA
public involvement requirements in
§270.42 (permit modification
procedures).

EPA has reviewed the requirements in
each of these sections, and is not
persuaded that the information or the
timing of the submittals are sufficient to

meet the objectives of the NIC. In terms
of the information, the NIC actually
seemns to fall between the initial
notification and the notification of
compliance status. The information
included in the NIC supplements the
initial notification requirements in 40
CFR Part 63.9(b). The initial notification
requirements in § 63.9(b) address basic
information such as name and address
of the owner and the source, and a brief
description of the source. The focus is
on the source as it exists, not as it may
need to be modified to meet new
standards, The information in the NIC
provides this next step—it focuses on
what types of changes might have to
take place in order to achieve the
emission limits set by MACT. The-types
of changes may be physical, such as
adding or replacing air pollution control
devices, or they may be operational, for
example, achieving lower emissions by
minimizing the waste generated
elsewhere that is subsequently used as
fuel for the combustor.

The information required in the NIC
will enable the public to engage in a
meaningful dialogue about the facility’s
compliance strategy, including a
discussion of the various options under
consideration. For example, when a
facility identifies and describes the type
of control technique(s) being
considered, it would be ideal for the
facility to have examined all of the
waste minimization and/or pollution
control options available, including
ernission control through process
modification, feed restriction, and
pollution control equipment, (e.g., Hg
control by production process changes,
recovery, segregation, feedrate
restriction, carbon injection, carbon bed,
wet scrubbing, etc.). The compliance
notification requirements in § 63.9(h},
on the other hand, have a different
objective. They focus not on options for
coming into compliance, but rather on
how compliance will be demonstrated
and monitored.

EPA chose not to tie the NIC
requirements to the Title V permitting
process. In terms of timing, the Title V
process may not always be appropriate.
It is important to keep in mind that
MACT standards set forth in Part 63 are
self-implementing; activities associated
with them often take place outside of
the permitting process. When MACT
standards are promulgated, sources
must begin adhering to the regulations,
regardlass of where they stand in the
Title V permit process. For example,
sources that already have Title V
permits do not have to reopen them
until renewal, if they are within 3 years
of the expiration date. This time frame
obviously is too long to meet the goals

of the NIC. In addition, Title V permits
contain all applicable requirements for
all sources at a facility. To use the Title
V process just for hazardous waste
carnbustors is not practical.

The Agency has also determined that
the information requirements for Title V
applications do not meet the spirit of
the NIC. Like the §63.9(h) compliance
notification requirements, the Title V
information does not address options for
achieving compliance, particularly with
regard to waste minimization and
pollution prevention techniques being
considered. Of course, the NIC is not
intended to be the primary vehicle for
waste minimization or pollution
prevention planning. EPA expects that
these are ongoing areas of exploration
for facilities. EPA does expect, however,
that to the extent these may be used to
achieve compliance with the MACT
standards, facilities will investigate
them as viable options and will discuss
them as such with the public.

Some comrnenters suggested that
facilities having to follow Class 2 or 3
RCRA permit modification procedures
(e.g., because they are located in states
that do not adopt the RCRA streamlined
modification procedures) not be
required to submit a NIC, since public
meetings are a required step in those
procedures. Another suggested that
RCRA interim status facilities not be
subject to NIC requirements, because
they are not ““losing’ any public
involvement in a modification process
(since they have no permit to modify).
EPA disagrees with these suggestions.
The NIC is broader in scope than just
facility modifications that may have to
be incorporated into a RCRA permit or
that may be accomplished by following
the procedures in 40 CFR 270.72(a) for
allowable changes under interim status.
The NIC is intended to lay out for
discussion the source’s overall plan for
achieving compliance; this goal is
relevant regardless of whether the
facility is operating under a permit or
under interim status. Facility changes
under RCRA would just be one piece of
the overall document, and one segment
of the public discussion. As stated in
the previous section, however, there is
nothing in today’s rule that precludes a
facility having to follow Class 2 or 3
permit modification procedures from
combining the public meeting required
as part of the modification process with
the public meeting required as part of
the NIC process. EPA would expect, and
fully encourage, a facility in this .
situation to set up one meeting that
would serve both purposes.
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D. Discussion of Public Comments and
Progress Report -

1. Overview

The Clean Air Act requires the
Administrator to establish a compliance
date or dates for each category or
subcategory of existing sources, which
shall provide for compliance as
expeditiously as practicable, but in no
event later than 3 years after the
effective date of such standard, except
as provided via a'one year extension.
CAA section 112(i)(3). EPA believes that
compliance as expeditiously as
practicable will have numerous benefits
for human health and the environment.
In particular, for those sources that do
not intend to ultimately come into
compliance with the emission standards
of this Subpart, expeditious compliance
would be achieved by ceasing to bumn
hazardous waste. The Agency
anticipates that numerous sources will
choose not to come into compliance
with the requirements of this rule, and
will cease burning hazardous waste
prior to issuance of the rule or at some
later date, but prior to the compliance
date. This section is intended to
expeditiously limit the burning of
hazardous waste by those sources who
do not intend to come into compliance
with the requirements of the emission
standards of this Subpart, but continue
to burn hazardous waste after the
effective date of the emission standards
of this Subpart. These sources are, quite
simply, able to meet the standards
earlier than the three years allowed for
sources which will continue to burn
hazardous waste. Thus, for this class of
facilities, EPA is creating a means of
compliance “‘as expeditiously as
practicable” (CAA section 112(i)(3)).

In the April 1996 proposal, the
Agency invited comment on how
sources could be identified and
strategies that could be used to
encourage or require these types of
sources to comply at the earliest
possible date. Several commenters
suggested methods to require sources to
identify their intent to comply or not
comply with the emission standards
soon after the promulgation of the final
rule for these standards. They also
suggested that those sources that did not
intend to come into compliance would
be required to stop burning hazardous
waste. :

2. Summary of Progress Report
Requirements

The Agency has adopted in the final
rule a variation of the concept
commenters suggested along the lines of
the April 1996 concept EPA proposed.
The final rule requires those sources

subject to_the rule to signify in their NIC
an intent to comply or not to comply
with the requirements of the emission
standards of this Subpart. Sources who
make the decision not to comply with
the rule must stop burning hazardous
waste on or before two years after the
effective date of the emission standards
of this Subpart. The Agency believes
that two years is an adequate length of
time for these sources to arrange for
alternate management of their
hazardous waste through process
changes to minimize the waste, use of
alternate on-site management, or the use
of off-site management. Those sources
who intend to come into compliance
with the emission standards will have
the full three years to come into
compliance as intended by the statute.

The sources who do not intend to
comply with this rule must include in
their NIC a schedule that includes key
dates for the steps to be taken to stop
burning hazardous waste. Key dates
include the date for submittal of RCRA
closure documents. The types of closure
.documents that would need to be
submitted will most likely vary
depending on the source’s status. For
example, if a source is in interim status,
it may need to submit a closure plan. If
the source is permitted, it will probably
need to update its closure plan (that is
part of the permit); thus, the
“document” may be a permit
modification request.

a. Submittal. Commenters suggeste
that sources submit progress reports to
track source’s actions toward
compliance. The Agency also believes
that a progress report would be a useful
tool to evaluate a source’s progress
toward compliance. In the final rule,
EPA requires those sources to submit to
the regulatory authority a progress
report on or before two years after the
effective date of the emission standards
of this Subpart. Any sources burning
waste on and/or after two years
following the effective date of the
emission standards of this Subpart will
be required to submit a progress report.

b. Demonstration. The Agency
believes that any source which intends
to come into compliance with the
emission standards of this Subpart,
except for those sources in compliance
on the effective date of the emission
standards of this Subpart, will be
required to make modifications to the
source to come into compliance. To
gauge the progress of these
modifications, the final rule requires
sources to submit with their progress
report information demonstrating that
the source has: (1) Completed
engineering design for any physical
modifications to the source needed to

comply with the emissions standards of
this Subpart; (2) Submitted applicable
construction applications to the
applicable regulatory authority; and (3)
Entered into a binding contractual
commitment to purchase, fabricate, and
install any equipment, devices, and
ancillary structures needed to comply
with the emission requirements of this
Subpart. Those sources which fail to
make this demonstration in their
progress report or who fail to'submit a.
progress report shall stop burning
hazardous waste on or before the date
two years after the effective date of this
Subpart. |

Because the types of modifications
that sources will have to make are
anticipated to require the commitment
of substantial resources, sources are
required to demonstrate that they have
entered into a binding contractual
commitment to purchase the resources
necessary to make those modifications.
Some examples of binding contractual
commitments follow; however, EPA
may judge other demonstrations
adequate on a case-by-case basis. In
some cases, EPA will allow evidence of
an in-house construction plan to satisfy
the demonstration. If on-site labor by
facility personnel will be used, a
statement of commitment must be
provided by upper management, and
such other evidence of a commitment as
is available, such as company
memoranda or annual budgets
committing funds, purchase orders, or
copies of contracts with any suppliers of
equipment or materials. EPA expects
that, in most cases, sources will use off-
site resources in their modifications. To
demonstrate commitment in these cases,
sources must provide copies of binding
contracts with companies to perform
tasks or supply equipment that will
facilitate bringing the source into
commpliance.

There may be a limited number of
sources who intend to come into
compliance, but will not need to
undertake any of the activities identified
in the demonstration criteria above to
do so. These sources are required to
submit instead documentation: (1)
Demonstrating that the source, at the
time of the progress report, is in
compliance with the emissions
requirements; or (2) specifying the steps
that will be taken to bring the source ~
into compliance, without undertaking
any of the activities identified in the
demonstration criteria. The Agency
anticipates that.few if any sources will
not need to enter into binding contracts
in order to come into compliance with
the emission standards of this Subpart.

Those sources who indicated in the
NIC their intent not to comply with the

o M
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emission control requirements of this
Subpart must still submit a pFogress
report. These sources, however, must
only indicate that they have stopped
burning hazardous waste and have
submitted the required RCRA closure
documents.

¢. Schedule. To determine that
facilities are undertaking the steps
necessary to come into compliance by
the compliance date, the progress report
shall contain a schedule. This schedule
must take into account the key dates
listed in 63.1211(a)(1)(ii) for projects
that will bring the source into
compliance with the emission
standards. The schedule must cover the
time frams from the submittal of the
progress report through the compliance
date of the emission standards. EPA is
requiring that the following key dates,
as applicable to each source, be
contained in their schedule: (1) Bid and
award dates for construction contracts
and equipment supply contractors; (2)

- milestones such as ground breaking,
completion of drawings and
specifications, equipment deliveries,
intermediate construction completions,
and testing; (3) the dates on which
applications were submitted for or
obtained operating and construction
permits or licenses: (4) the dates by
which approvals of any permits or
licenses applied for are anticipated; and
(5) the projected date by which the
source will be in compliance with
emission standards. The Agency
anticipates that many sources will be
able to update the schedule included
with their NIC in submitting a schedule
for the progress report.

d. Sources That Do Not Intend To
Comply. The Agency anticipates that
some facilities, which intended to
comply at the time of their NIC
submittal, may make the determination
not to comply based on engineering
studies or evaluations by the time of
their progress report submittal. Those
sources that signify in their progress
report, submitted on or any time before
two years after the effective date of the -
emission standards of this Subpart, their
intention not to comply with the
requirements of this Subpart must stop
burning hazardous waste on or before
the date two years after the effective
date of the emissions standards of this
Subpart. Sources who, at the time of
their NIC submittal, have any belief or
concern that they may decide not to
comply with the emission standards
should consider planning alternate
waste managerment alternatives well in
advance of the two year stop burning
deadline.

e. Facilities with Multiple Sources.
Commenters stated that some facilities

may have multiple units at the same site
subject to the MACT requirements.
These facilities may decide to bring a
portion of the sources into compliance
and cease burning hazardous waste in
the other portion of their sources. If a
facility did decide to upgrade one or
more units, it may be necessary to
utilize the remaining unit, in which it
intended to stop burning hazardous
waste prior to the compliance date, to
handle the capacity of the unit being

" upgraded until the installation of

controls was complete. The commenters
believed that it was unjustified to close
a source at the two year deadline in the
case where a source: (1) Was designated
for closure at or before the three year
compliance date; and (2) was handling
the waste from another on-site source
being upgraded to comply with the
MACT standards or in order to install
source reduction modifications
eliminating the need for further
combustion of wastes,

The Agency agrees that the intent of
the requirement for sources that did not
intend to comply to stop burning
hazardous waste should not apply to
these types of sources. Therefore, the
requirement to stop burning hazardous
waste at the two year deadline does not
apply to a source if: (1) The source was
designated in the NIC as a source that
would stop burning hazardous waste on
or before the compliance date; and (2)
the source was shown in the NIC to be
necessary to handle the capacity of
another on-site source while that source
was unable to handle the waste and
undergoing modifications to come into
compliance with the emission standards
of this Subpart or in order to install
source reduction modifications
eliminating the need for further
combustion of wastes.

E. Certification

To ensure that information submitted
by a source is true and accurate, all NIC
and progress reports submitted shall
contain the following certification
signed and dated by an authorized
representative of the source: “I certify
under penalty of law that ] have
personally examined and am familiar
with the information submitted in this
document and all attachments and that,
based on my inquiry of those.
individuals immediately responsible for
obtaining the information, I believe that
the information is true, accurate, and
complete, I am aware that there are
significant penalties for submitting false
information, including the possibility of
fine and imprisonment.”

An authorized representative should
be a responsible corporate officer (for a
corporation), a general partner (for a

partnership), the proprietor (of a sole
proprietorship), or a principal executive
officer or ranking elected official (for a
municipality, State, Federal, or other
public agency).

F. Extension of the Compliance Date

The CAA pravides sources that intend
to come into compliance, but because of
the need to install controls will not meet
the compliance date, the ability to
request an extension of the compliance
date for one year. The Agency believes
facilities that choose to install process
changes (which are essentially pollution
prevention or waste minimization
measures) and/or other controls that are
appropriate for meeting MACT ,
standards are eligible to request a one
year extension of the-compliance date to
install these controls (CAA Section
112(i)(3)(B)). Facilities that request an
extension to install pollution prevention
and/or waste minimization measures
may use part 63.1216 below, which
describes the pollution prevention
related information to be submitted.
Faciljties that request an extension for -
installing only end-of-pipe emission
controls may use part 63.6(i)(4)
requirements. In either case, the
extension request shall be filed at least
one year prior to the compliance date of
this Subpart. - .

G. Sources Which Become Affected
Sources After the Effective Date of This
Subpart

The Agency is concerned that there:
may be sources who become subject to
the emission standards of this Subpart
after the effective date of the emission
standards of this Subpart. The following
is intended to clarify the requirements
and time frames that must be met by
such sources. A source which begins to
burn hazardous waste after the effective
date of the emission standards of this
Subpart, therefore becoming an affected
source, but prior to 9 months after the
effective date of the emission standards
of this Subpart, shall comply with all
the requirements of this section and
associated time frames for public
meetings and document submittals.

A source which intends to begin
burning hazardous waste after 9 months
after the effective date of the emission
standards of this Subpart, therefore
becoming an affected source, shall méet
all the requirements concerning the NIC
and progress report prior to burning
hazardous waste. Such sources shall
make a draft NIC available, notice their
public meeting, hold their public
meeting, and submit a final NIC prior to
burning hazardous waste. Such sources
also shall subm:it their progress report at
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the time of the submittal of their final
NIC.

VI. Waste Minimization and Pollution
Prevention

A. Overview

Pollution prevention is widely
recognized as the most preferable form
of environmental management. Indeed,
the Clean Air Act, the Pollution
Prevention Act, and the Resource
Conservation and Recovery Act
explicitly make pollution prevention the
preferred tool in our nation’s
environmental management toolbox.
The States have been strong leaders as
well in moving pollution prevention to
the forefront. Over the past decade,-30
states have passed legislation that
promotes pollution prevention.!® Those
States have embarked on a variety of
programs that move pollution
prevention more into the mainstream of
their environmental management
strategies—ranging from pollution
prevention based permits and
inspections, to mandatory pollution
prevention planning programs, to
voluntary partnerships and technical
assistance. Nearly every State operates
some form of pollution prevention
technical assistance program to help
companies reduce as much waste as

ossible at the source.

EPA has embarked on several
experimental programs, including, for
example, Project XL and the Common
Sense Initiative, to identify barriers in
Federal regulations that impede cleaner,
cheaper, smarter environmental
solutions, and to demonstrate ways of
redrafting regulations to provide greater
flexibility in solving environmental
problems.

In 1994, EPA began an extensive
outreach effort to begin identifying
pollution prevention barriers and
incentives affecting hazardous waste
combustion, Over the course of the past
four years, EPA has worked extensively
with the States, industry, environmental
groups, and citizens, in many dozens of
discussions and correspondences to
explore a broad range of approaches to
pollution prevention in the combustion
arena. Today’s rulemaking puts in place
several incentive based pollution
prevention and waste minimization
incentives that derive from that long
term effort, and that will provide the
regulated community with additional
flexibility to use pollution prevention
technologies where it makes sense to do
so. Some barriers were identified that
are not easily solvable within the limits

18 Pollution Prevention 1997, A National Progress
Report (June, 1997). U.S. Environmental Protection
Agency, EPA 742-R—97-00, Washington, D.C.

of the Clean Air Act, such as time limits
on compliance that sometimes force
companies to install end-of-pipe
emission controls, instead of pollution
prevention process changes, because
they are faster and less risky to install.
Nevertheless, today’s rule suggests an
approach that can address even this
problem.

Today’s rule contains incentives that
provides the regulated community:
—several months of planning time

before the MACT compliance period

begins to explore cost effective
pollution prevention alternatives that
might reduce the cost of hazardous
waste combustion, -

—the opportunity to extend the
compliance period by one year where

.the additional time is needed to

install pallution prevention controls
that reduce the amount of hazardous
waste entering combustion units, and

—the opportunity to engender public
support on pollution prevention
alternatives that reduce the amount of
waste that will be combusted.

The six pollution prevention -
alternatives EPA published for
comment, the comments received and a
description of the incentives contained
in today’s rule are discussed further
below.

B. Background

The goals of the Clean Air Act clearly
express Congress’ intent to use pollution
prevention as a fundamental tool for
protecting our nation’s air resources:

“A primary goal of this chapter is to
encourage or otherwise promote
reasonable Federal, State, and local
government actions, consistent with the
provisions of this chapter, for pollution
prevention.” (Clean Air Act, Section 101
(c)).”

“Air pollution prevention (that is, the
reduction or elimination , through any
measures, of the amount of pollutants
prodiced or created at the source) '
* * * igthe primary responsibility of
States and local governments.” (Clean
Air Act, Section 101 (a)(3)).”

Congress’ intent in the CAA is
consistent, if not identical, to the
policies set in the Pollution Prevention
Act of 1990 (PPA) and the Hazardous
and Solid Waste Amendments to RCRA
of 1984, RCRA Section 1003(b) and
Section 6602 (a).

More specifically, we note the
definition of pollution prevention as
used in the CAA is best captured in the
operational definition used in Section
112 (d)(2). This section requires EPA to
consider pollution prevention :
techniques in addition to “end of pipe”
ernission controls and other methods in

the setting of MACT standards.
Pollution prevention is used here to _—
include: “measures, processes, methe
systems, or techniques including, but
not limited to, measures which * * *
(A) reduce the volume of, or eliminate
emissions of, such pollutants through
pracess changes, substitutions of
materials or other modifications,
or (D) are desxgn equipment, work
practice, or operational standards
(including requirements for operator
training or certlﬁcatlon) *oxokn

To avoid some of the historical -
confusion that has occurred over the
definitions of pollution prevention and
waste minimization, it is useful to
compare the CAA definition to those in
the PPA and in the Hazardous and Solid
Waste Amendments to RCRA of 1984.

The PPA (at Section §603(5)(A))
defines pollution prevention as source
reduction activities, which includes any
practice that reduces the amount of
hazardous substance, pollutant or

* Kk Xx

contaminant entering a waste stream, or’

otherwise prior to recycling, treatment
or disposal. I includes such activities
as: equipment or technology
modifications, reformulation or redesign
of products, substitution of raw .
materials, improvements in work
practices, maintenance, trammg and
inventory control. The meaning
contained in the PPA is essentially the
same meaning referred to in Section
112(d)(2) of the CAA. Both focus on
reducing waste generatlon at the source
by making changes in the way things are
manufactured.

. The PPA excludes from pollution
prevention any practice which “alters
the physical, chemical, or biological
characteristics or the volume of a
hazardous substance, pollutant, or
contaminant through a process or
activity which itself is not integral to
and necessary for the production of a
product or the providing of a service.’
(Section 6603(5)(B). In essence, this
definition excludes waste management,
recycling (except for closed loop
recycling that is integrated into
production processes), burning for
energy recovery, waste treatment, and
disposal. ‘

Since many of the facilities affected
by today’s rulemakmg are
simultaneously regulated by RCRA, it is
important to also explain the use of the
term waste minimization, under RCRA.

Waste minimization includes
pollution prevention (or source
reduction) and environmentally sound
recycling, i.e., recycling that does not
constitute disposal (see 40 CFR
261.1(c)). It does not include
treatment—i.g, 'any ‘“‘method, technique, =
OT pToCess, 1nc1ud1ng neutralization,

|
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- designed to change the physical,

chemical or biological character or

" composition of any hazardous waste so

as to neutralize such waste, or so as to

. TeCOVET energy or material resources

from the waste, or so as to render such
waste non-hazardous, or less hazardous;
safer to transport, store or dispose of: or
amenable for recovery, amenable for
storage, or reduced in volume.” (40 CFR
260.10). RCRA also contains
requirements for hazardous waste
generators and permitted waste
management facilities to make routine
certifications that they have a “waste
minimization program in place,” and

-large generators must also report waste

minimization activities biennially.

The environmental literature and
public statements of many companies
provide strong evidence of the potential
benefits to industry and the
environment that result from using
pollution prevention over waste
generation and management. For
example, pollution prevention
techniques can help companies reduce
the amount of raw materials purchased
and the amount of waste generated.
These reductions can reduce the amount
spent on waste management and can
also reduce worker exposure to
hazardous substances. Pollution
prevention can help companies improve
product yield and find ways to recover
materials that might otherwise be
destroyed or landfilled.

The literature also points to barriers
that may impede a company’s ability to
pursue pollution prevention, Barriers
may include, for example: little or no
access to technical information on
pallution prevention technologies,
concern over the impact of process
changes on product quality, a lack of
access to capital, requirements in
existing environmental regulations that
conilict with pollution prevention
objectives.

Today’s regulation focuses on
reducing several potential regulatory
barriers that could interfere with
pollution prevention solutions. The
incentive based approach contained in
today’s rule is explained further below.

C. Summary of Proposed Pollution
Prevention/Waste Minimization
Incentives and Comments Recelved

EPA requested comment on six
alternatives for promoting pollution
prevention and waste minimization at
hazardous waste incinerators, cement
kilns and LWAKSs. Three were proposed
in the Agency's April 1996 NPRM and
three were proposed in the Agency’s
Notice of Data Availability (NODA)
published in the Federal Register on
May 2, 1997 (Revised Technical

Standards for Hazardous Waste
Combustion Facilities; Proposed Rule,
62 FR 24241). All six incentive based
alternatives were designed to Promote
the identification and installation of
pollution prevention and waste
minimization techniques that reduce or
eliminate the amount and/or toxdcity of
hazardous wastes entering combustion
feedstreammns, either as an alternative to
end-of-pipe combustion measures, or in
combination with combustion measures,
to meet MACT standards.

Two of the six alternatives proposed
focused on using waste minimization
facility planning as a tool that would
cause regulated facilities to identify
pollution. prevention/waste
minimization measures that could be
used to reduce the amount and/or the
toxicity of hazardous wastes entering
combustion feedstreams. Twa
additional alternatives focused on
extending compliance deadlines to
allow additional time for companies to
fully explore pollution prevention/
waste minimization measures and
combustion measures that may be
necessary to meet MACT standards. A
fifth alternative requested comment on
an approach that would harness the
power of public involvement during the
initial stage of corporate compliance
planning. The sixth alternative
proposed promulgating pollution
prevention and waste minimization
incentives several months before the
MACT standards are promulgated—
which would provide companies several
months of advance planaing time before
the MACT compliance period begins.
The alternatives were not designed to be
exclusive. Today’s rule promulgates a
combination of three of these options,
encourages States to adopt two others,
and recommends an alternative
voluntary approach for the sixth. The
options, comments received and FPA’s
response to major comments are
discussed below. EPA's response to
each comment is contained in the
docket.

EPA received over 40 comments on
the options contained in the April 1996
NPRM and the NODA. Most of the
commenters addressed one or rmore of
the following topics:

—Time-based incentives, including the
opportunity to enter into enforcement
a%-eements beyond four years,

—The effectiveness of pollution
prevention planning and planning
criteria,

—Perceived effectiveness of pollution
prevention in the context of this
rulemaking, :

—Setting MACT standards based on
pollution prevention/waste
minimization,

—Public review of pollution prevention
and waste minimization,

—The role of pollution prevention and
waste minimization in waste
management,

—The definition of pollution prevention
and waste minimization, and

—Applicability of pollution prevention
incentives to comimercial facilities,
EPA asked for comments on the

appropriateness of two options

requiring pollution prevention/waste
minimization facility planning. One

option would require facilities to .

complete a waste minimization facility

plan that identifies alternatives for
reducing the amount of hazardous waste
managed by combustion. While this
approach would not require facilities to
select any particular pollution
prevention technology, it presumes that
going through the process of exploring
alternatives would cause a company to
consider more pollution prevention
options than they would have otherwise
and select any that are cost-effective.

In the second waste minimization )
planning option, EPA proposed to allow
States and EPA Regions (in cases where
States are do not have an approved CAA
Title V program) to require pollution
prevention planning on a case-by-case
basis. Determining which facilities
should be required to complete a
pollution prevention/waste
minimization facility plan could take
Into account several factors, including,
for example, whether an existing state
program had already accomplished this
objective, the extent to which this
requirement may be too burdensome for
some states, and the extent to which
facility specific conditions indicate
emissions could be controlled by feed
stream management and waste
minimization at the source.

A variety of commenters addressed
this issue. Four states and one state
association commented pollution
prevention/waste minimization should
be the highest priority waste
management approach, though they had
diverse and sometimes conflicting
opinions about the specific options
proposed. One State commented that
mandatory planning should be required
for all facilities that generate and
combust waste on-site, and that
planning should be required on a case-
by-case basis for comumercial off-site
combustion facilities. One State and the
State association stated that the
mandatory planning requirement should
be expanded to include all facilities that
generate waste managed by combustion.
A fourth State said that no waste
minimization incentives should be
included in this rule because the
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regulated community has had many
years to reduce waste generation
through pollution prevention/ waste
minimization, and should have already
considered waste minimization as an
approach to compliance. One state did
not comment specifically on the
pollution prevention planning options
but was in favor of encouraging
pollution prevention incentives in this
rule. . ’
This diversity of opinion among
States leads EPA to believe that the
pollution prevention/waste
minimization incentives contained in
this rule must allow broad flexibility for
State programs. EPA is also aware, from
discussions outside the context of this
rulemaking, that some states are
specifically opposed to mandatory
pollution prevention requirements, and
a few states have not yet established
pollution prevention programs.

Several dozen comments were |
received from industry. Most of the
comments from companies who
generate and combust waste on-site
were in favor of pollution prevention/
waste minimization as the most
desirable form of waste management.
However, most were opposed or silent
regarding required pollution prevention
planning. Only one argued that
mandatory pollution prevention
planning is not appropriate, and that the
case by case option provides greater
flexibility and is therefore more
appropriate,. .

Commercial combustion facilities
generally oppose pollution prevention
planning requirements because they
have virtually no control over what
types or how much waste their
customers generate for combustion.
However, one company argued strongly
for the Agency to require mandatory
pollution prevention planning by all
regulated units to identify pollution.
prevention alternatives that eliminate or
reduce the amount and toxicity of
combusted wastes. The commenter
further argued that pollution prevention
should be used to leverage the closing
of combustion units where wastes could
more effectively be eliminated or
reduced. Another commercial company
believes EPA should implement “good
actor” incentives for companies that
educate their customers regarding
available waste minimization resources.
Such incentives could include reduced
inspection frequencies, reduced
performance testing, and a recognition
program. This approach was not
suggested by any other commenters.
EPA believes this approach might be
appropriate for further exploration at a
later time. One Federal agency

commented in favor of a case-by-case
approach.

PA considered several factors
regarding this approach. First, the CAA
clearly envisions States as the primary
implementers of the Title V program,
and the pollution prevention programs
operated by the States are clearly
diverse. While 15 States have enacted
mandatory pollution prevention
planning programs, the remaining States
continue to emphasize voluntary
pollution prevention programs and
technical assistance to encourage
pollution prevention. '

Available data shows that mandatery
pollution prevention planning can be an
effective State tool. It is not clear how
effective this approach would be fora
broad array of states. In a review of
seven states that have chosen to
implement mandatory pollution
prevention planning programs, the
National Pollution Roundtable
concludes that mandatory pollution
prevention planning produces beneficial
results for the regulated community and
the environment, and encourages other
states to consider this direction.!?
However, New Jersey (one of the seven
States reviewed) notes in a separate
report that its companies began making
significant reductions through pollution
prevention well before the State passed
legislation requiring mandatory
pollution prevention planning. In this
case, the State is not able to pinpoint
why this occurred.??

Of the 21 commercial hazardous
waste incinerators and the 141 on-site
hazardous waste incinerators (i.e.,
incinerators co-located with a company
manufacturing facilities), 58 percent are
located in states which have legislated
pollution prevention programs already
in place. Nearly all of the remaining
facilities are located in States that
provide pollution prevention technical
assistance. In addition, all of these
facilities are co-regulated by RCRA and
have been required since 1984 to certify
on an annual basis, that they have a
waste minimization program in place.
Therefore, it is not clear what additional
pollution prevention benefits would
result from a mandatory requirement.
Based on its analysis, EPA believes that
a federal requirement for pollution
prevention planning is not appropriate.

EPA also considered the impact
Federal pollution prevention planning

19" Faeility Pollution Prevention Planning
Requirements: An Overview of State Program
Evaluations,” National Pollution Prevention Round
table (August 8, 1997), Washington, D.C. 20036.

20 Ancott, M., Wachspress, D., & Herb J., (May,
1996), “Industrial Pollution Prevention in New
Jersey,” New Jersey Department of Environmental
Protection, Trenton, N.J,

requirements would have on the
Agency'’s paperwork reduction
commitments. EPA is committed ta
decreasing its information collection
request budget. In light of the baseline
requirements and voluntary programs
States have already established in this
area, EPA concludes this requirement
would increase federal paperwork
without necessarily creating a
commensurate improvement in
environmental quality,

EPA has also expanded the
availability of voluntary pollution

prevention incentives available—which .

in turn reduce the need for mandatory
federal pollution prevention
requirements. For example, EPA has
recently released the “Waste
Minimization Prioritization Tool.” 2!
This tool is an easy-to-use computer
program that allows industrial,
government and public users to quickly
identify their highest hazard wastes as
targets for pollution prevention efforts.
The tool allows the user to enter
information on particular waste streams
and develop a screening-level
assessment of chemicals based on their
persistence, bioaccumulation potential,
and human and ecological toxicity. The
system ranks about 900 chemicals that
have “complete’” data on chemical
persistence, bioaccumulation potential,
and human and ecological toxicity, and
it includes partial data for 3,800 others.
This tool has received much review and
is targeted for widespread distribution
in the regulated community.

EPA continues to provide $5-58
million dollars per year in grant funds
to States that develop innovative
pollution prevention approaches, and
EPA is promoting pollution prevention
innovation in States through the
National Environmental Performance
Partnership System (NEPPS). NEPPS
agreements give the States flexibility to
combine individual program grants to
maximize achieve environmental goals,
including using funds for pollution
prevention that have historically been
used for end-of-pipe pollution controls.
Texas, New Jersey, and Ohio (which
oversee a total of 45 hazardous waste
incinerators) are among the states that
signed NEPPS agreements in 1996.
Thirty states were scheduled to
negotiate NEPPS agreements in 1997.

1 addition, a'variety of government-
industry partnetships are producing
pollution prevention results. For
example, 163 industry members of
Texas’ Clean Industries 2000 program

-

21 “Waste Minimization Prioritization Tool,
Version 1.0: User’s Guide and System
Documentation,” (EPA 530-R~97-019, June, 1997).
U.S. Environmental Protection Agency,
Washington, D.C. |
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are comunitted to reducing emissions of
Toxic Release Inventory (TRI) chemicals
by 50 percent by the year 2000. A
twenty-nine percent reduction was
reached by the year 1994.

Balancing all of the above factors,
EPA believes mandatory and case-by-
case pollution prevention planning
approaches are not necessary to achieve
the pollution prevention goals of the
CAA. A combination of strong
incentives and broad flexibility for
States and the regulated community,
including some of the options discussed
below and contained in today’s rule,
will accomplish the pollution
prevention goals of the CAA.

Twa options were proposed that
would allow the MACT compliance
period to be extended for facilities that
demonstrate the need for extra time to |
install pollution prevention measures.
One of these options would allow
facilities to apply for a one-year
compliance extension to the MACT
compliance period under Section
112(i)(3)(B) where additional time is
needed to install pollution prevention
or waste minimization measures that
reduce or eliminate hazardous wastes
entering the combustion feedstreams of
regulated facilities. Of course, such
applications must still be evaluated on
a case-by-case basis CAA 112(b)(3).
However, the following discussion
provides an indication of how EPA
might evaluate such applications based
on l:polluticm revention.

acilities that apply for this one-year
extension would be required to provide
a description of the pollution
prevention/waste minimization
measures that would significantly
reduce or eliminate the volume and/or
toxicity of hazardous wastes entering
combustion feedstreams, a reduction
goal (i.e., how much waste will no
longer enter combustion feedstreams of
the regulated unit(s)), a discussion of
additional combustion or other
treatment technology that will be
installed to meet MACT standards, and
a schedule of milestones necessary to -
achieve compliance. The pollution
prevention/waste minimization
measures installed could be used either
alone to meet MACT standards (e.g., in
cases where elimination of certain
combusted waste streams will either
achieve MACT standards for the
regulated unit(s), or will eliminate the
need for the regulated unit(s)), orin
combination with combustion or other
treatment technologies that enable the
facility to comply with MACT
standards. We emphasize that
identifying expected reductions in
combustion feedstreams is required, but
identifying reductions in emissions as a

-

result of installing pollution prevention
measures is not required. EPA
recognizes this would not be practical,
The compliance date for facilities that
are granted a one year extension by the
permitting agency would be four years
after the promulgation of MACT
standards, rather than three years after
the date of promulgation.

EPA recognized In its proposal that
States operate very diverse pollution
prevention programs. However, to

- ensure some degree of consistency in

granting one year extensions, EPA
proposed four flexible factors to be
considered in approving or denying
requests for one-year compliance
extensions for hazardous waste burning
incinerators, LWAKS, and cement kilns.
These factors included: (1) The extent to
which the process changes (including
waste minimization measures) proposed
as a basis for the extension reduce or
eliminate hazardous wastes entering

. combustion feed streams and are

technologically and economically
feasible, (2) whether the magnitude of
the reductions in hazardous wastes
entering combustion feed streams
through process changes are significant
enough to warrant granting an
extension, (3) a clear demonstration that
reductions of hazardous wastes entering
combustion feed streams are not shifted
as increases in pollutants emitted
through other regulated media, and (4)

a demonstration that the design and
installation of process changes, which
include waste minimization measures,
and other measures that are necessary
for compliance cannot otherwise be
installed within the three year
compliance period.

EFA received no adverse comments
on the four factors for ensuring
consistency. Companies that operate on-
site units (many of which are large
chemical plants which operate complex
production processes and which
generate diverse and complex waste
streams) commented that they prefer to
use pollution prevention and waste
minimization measures wherever they
are cost effective. However, in the
instant rulemaking, the dual tasks of
designing, testing and installing
pollution prevention process changes
and combustion or other treatment
equipment is not practical in a three
year compliance period plus a one-year
extension. Some commented that
meeting the compliance date may often
force companies to install combustion
controls at great expense and forego
exploration of pollution prevention
options.

The four states and one State
association that cornmented on the
compliance extension options had

diverse opinions. Two states
commented that pollution prevention/
waste minimization should be
encouraged in this rulemaking.
However, they believe three years plus
a one-year extension may not be enough
time for companies to identify and
install waste minimization measures. A
third State said that pollution
prevention/waste minimization
incentives should not be inclided in
this rule because companies have had
more than ample time to pursue
pollution prevention/waste
rinimization as an approach to
compliance. A fourth State and State
association commented that facilities
have had ample time to identify and
install pollution prevention solutions—
however, one year compliance
extensions should be considered in
cases where it will promote further
pollution prevention.

Two commercial hazardous waste
treatment organizations commented that
a one-year extension for pollution
prevention/waste minimization .
purposes is not appropriate since the
companies generating the waste have
had several years to consider pollution
prevention and waste minimization
Ingasures as a waste management

-alternative.

EPA believes that compliance
extensions provide a strong incentive
for pollution prevention, and provide
States additional flexibility. EPA agrees
that, in some cases, three years plus a
one-year extension may not be sufficient
time to identify and install waste
minimization measures that achieve
compliance. However, the one year
extension is the maximum allowable
under the CAA. EPA disagrees with the
commenters opposing the extension
because pollution prevention and waste
minimization should be viewed as an
on-going process that adopts new
pollution prevention technologies as
they become available. I'n some cases,
the economics of complying with new
MACT standards may make pollution
prevention more cost-effective than it
would have otherwise been.

In today’s rule, EPA has chosen to
implement the one-year compliance
extension approach. In evaluating
extension requests, EPA urges
permitting agencies to give first
preference to facilities that request the
extra time to install pollution
prevention measures (either alone or in
addition to combustion controls) over
facilities that request an extension only
for installing combustion controls. EPA
has also simplified the factors that must
be considered by permitting agencies in
making determinations for one year
extensions by making them identical to
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the factors facilities must include in
requests for extensions.

n its 1997 NODA, EPA encouraged
facilities that wish to apply for a one-
year extension to coordinate the
development the application for
extension with the information
contained in Notice of Intent to Comply
(NIC), which is also described in today’s
rulemaking. Based on the comments
received from industry and States
noting the need for extra time to
consider and then install pollution
prevention measures, EPA would expect
to see a reasonable degree of consistency
between pollution prevention
alternatives discussed in the NIC and
pollution prevention technologies
identified in a subsequent request for a
one year extension to install pollution
prevention technologies. Requests for a
one-year compliance extension from
facilities who did not address pollution
prevention in the NIC should be viewed
with caution to guard againstlast
minute attempts to delay compliance.

« The second compliance extension
option, proposed in the 1997 NODA,
would allow certain facilities to enter
into a written consent agreement or
consent order in cases where pollution
prevention/waste minimization
technologies would significantly reduce
wastes entering combustion feed
streams, but would take more than four
years (i.e., three years plus a one-year
extension). EPA could use this
alternative using the principles
articulated in the Agency’s “Policy on
Encouraging Self-Policing and
Voluntary Correction” (also known as
the “Audit Policy” 60 FR 66708,
December 22, 1995). )

Very few commenters addressed this
option. Some industry commenters:
expressed limited interest in this
approach, since entering into a consent
agreement would provide no shield
against citizen suits.

EPA agrees that longer than four years
may be needed in some cases. However,
based on the comments received and
after further evaluation, the Agency has
decided not to pursue this proposal as
part of this rulemaking. Instead, EPA
believes its Project XL program provides
a better opportunity for EPA to work
with companies who are interested in
undertaking projects which hold the
promise of superior environmental
results in exchange for regulatory
- flexibility. The XL program is also
designed to include public involvement
early in the process, which would
hopefully reduce the likelihood of
citizen suits. Project XL proposals
should be developed and submitted
well in advance of the deadline for
meeting this MACT standard, possibly

before the promulgation of MACT
standards. See the May 22, 1995 Federal
Register Notice [FRL-5197-9] for
further information on developing and
submitting a proposal.

EPA proposed a fifth pollution
prevention/waste minimization
incentive in the 1997 NODA which
focused on harnessing the power of
public involvement to encourage
companies to consider pollution
prevention alternatives. The NODA
proposed to require facilities to make
public, within ten menths after
promulgation of the MACT standards, a
draft Notice of Intent to Comply (NIC)
that contains a description of

- technologies that will be used to achieve

compliance with MACT standards,
including pollution prevention and
waste minimization technologies.
Regulated facilities would also be
required to hold a public meeting on its
compliance plan and to submit a final
NIC to the permitting agency no later
than one year after the promulgation of
standards. In this setting, the public
would be able to review a company's
draft compliance plan and make known
its concerns and views regarding the use
of pollution prevention, combustion or
other treatment methods.

Several commenters responded to the
pollution prevention/waste
minimization components of the NIC
proposal. One industry trade
organization commented that the NIC
requirements are unnecessary since its
members already participatein a
responsible care program that includes
pollution prevention and community
involvement. Another commenter
argued strongly that the public
involvement opportunity provided by
the NIC process is inadequate, and that
the point at which the public interacts
with the facility is too late to influence
decisions to encourage the installation
of pollution prevention technology that
may reduce or eliminate the need for
combustion. -

It is crucial to provide the public with
information and a public meeting on the
pollution prevention/waste
minimization and combustion measures
that are planned at individual facilities.
The NIC process occurs early enough in
the compliance process to provide
meaningful public involvement, and the
NIC process provides a strong lever for
citizens to voice their opinions. The
pollution prevention aspects of the NIC
requirements are further discussed in
the NIC portion of today’s preamble.

The sixth pollution prevention/waste
minimization option proposed involved
promulgating a “fast track” rule in
advance of MACT standards to provide
the regulated community time to

explore, plan and possibly begin
implementation of pollution preventior
and waste minimization measures
several months before the promulgation
of MACT standards.

One commenter strongly urged this
option because it provides facilities
with additional planning time to
identify pollution prevention options
before the MACT compliance period
begins. Although no other commenters
specifically addressed this option, EPA
believes it provides States additional
flexibility, and comports with the
variety of comments that expressed
general support for pollution prevention
as a top priority environmental
management strategy.

D. Waste Minimization Incentives
Contained in Today’s Rule ~

Today's ruleimaking provides three
incentives to encourage the use of
pollution prevention measures to reduce
or amount and/or toxicity of hazardous
wastes entering combustion
feedstreams. Wastes that cannot be
reduced at the source should be _
recycled in an environmentally sound
manner, i.e., in a manner that does not
constitute disposal. Wastes that cannot
be reduced at the source or recycled
should be either burned for energy
recovery. treated, or disposed in
accordance with environmental
standards, Today’s incentive based
approach encourages and rewards
facilities that significantly reduce the
amount of combusted hazardous waste
using pollution prevention measures as
a method for achieving MACT
standards, and it provides the flexibility
needed by the States to build on or
expand existing pollution prevention

Programs. Lo
Today’'s rule (at Section 63.1216)

allows owners/operators of hazardous
waste burning incinerators, cement
kilns and lightweight aggregate kilns to
request a one-year extension to the
MACT compliance period in cases
where additional time is needed to
install pollution prevention and waste
minimization measures that reduce the
amount of hazardous waste entering
combustion feedstreams. The
Administrator or State with an approved
Title V program is authorized to grant
onle-year extensions for this purpose
under Section 112(i)(3)(B) of the CAA.
Pollution prevention and waste
minimization measures that can be
considered in this determination
include: process changes (including
closed loop redycling), raw material
substitutions, design changes,
equipment changes, work practice
changes, changes in operational
standards or other similar measures that

|
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EPA or State permitting agencies may
determine is pollution prevention or
waste minimization. Waste
minimization activities that may be
considered for an extension include
pollution prevention activities and
recycling measures, as defined in 40
CFR 261.1(c) and conducted in .
accordance with RCRA regulations.

The term recycling, as dgeﬁned in
defined in 40 CFR 260.10 does not
include burning for energy recovery or
treatment activities. Therefore, burning
for energy recovery will not be
considered for an extension. Companies
who burn for energy recovery are
presumed; in accordance with their
RCRA waste minimization program in -
place certification (discussed above), to
have determined that wastes burned for
energy recovery could not be
economically source reduced or
recycled priorto burning. EPA believes
this approach is completely consistent
with past Agency policy and provides
the regulated community with greater
flexibility in managing its non-product
outputs.

Requests for a one-year extension
must reasonably document that the
waste minimization measures, and
whatever additional compliance
Ineasures are necessary to achieve
compliance, could not otherwise be
installed in time to meet the three-year
compliance period. Stronger
consideration should be given to
requests that contain, for example:'(1) A
schedule to redesign a production
process that eliminates the use of
solvents and the generation of spent
solvents (which are currently
combusted in-an on-site hazardous
waste incinerator), (2) a commitment to
reduce by 25% the amount of hazardous
wastes entering the incinerator
feedstream (as a result of the waste
minimization process.change), (3) a
description and schedule for designing
and installing combustion controls to
treat remaining wastes, and (4) evidence
that the extension reflects the reality
that the design specs and schedule for
the remaining combustion controls can
not be completed or installed without
first having information on waste
minimization related feedstream
changes. In contrast, requests that
propose to simply send wastes off-site
for recycling, for example, without first
exploring on-site process changes or
operating practices, should receive little
or no consideration for an extension
because there is nothing in this action
that would require extensive time,

Decisions to grant one-year extensions
will be made by EPA or state programs
that have delegated the authority to
implement and enforce the emissjon

standard for that source. In light of the
wide range of approaches States employ
regarding waste minimization planning,
it is appropriate to encourage some
degree of consistency in how these
decisions are made, without
superseding State approaches.
Therefore, EPA is requiring that
permitting agencies must consider all of
the information required in Section
63.1216 in approving or denying
requests for one-year compliance
extensions for hazardous waste burning
incinerators, LWAKSs, and cement kilns.
EPA will also work with States to
develop separate guidance, with
examples, of how to review requests for
an extension, based on pollution
prevention/waste minimization efforts.

The second pollution prevention/
waste minimization incentive
promulgated in today’s rule is the
requirement for regulated facilities to
include in their Notice of Intent to
Comply (NIC) a description of pollution
prevention and waste minimization
activities proposed to reduce the
amount and/or toxicity of hazardous
waste entering the facility’s combustion
feedstream(s). This approach will
harness the power of public
involvement, through the NIC review
and public meeting process, to
encourage facilities to consider
pollution prevention measures in their
MACT compliance plan. The
requirements for the NIC process are
described in today’s preamble.

It is important to note here that
companies should consider
coordinating the development of a NIC
process with any subsequent requests
for a one year extension. For example,
it would seem logical that pellution
prevention measures identified in the
NIC (prepared in the first year of the
compliance period), would also appear
in a subsequent request for a one year
extension (prepared in the second year
of the compliance period). In contrast,
requests for a one year extension from
companies that did not consider
pollution prevention in their NIC might
be looked at with more caution.

As a third pollution prevention
incentive, EPA is promulgating today’s
rule several months in advance of
promulgating MACT standards to
provide companies with several
valuable months of advance planning
time to identify waste minimization
measures can be used to meet, or assist
in meeting MACT standards. The timing
of today’s rule, therefore, serves as a
valuable pollution prevention incentive.

Taken together, the tajlored incentives
cantained in today’s rule provide strong
encouragement for regulated companies
to pursue cost effective pollution

prevention and waste minimization
measures in their individual approaches
to meeting MACT standards.

As a final note, a substantial amount
of free technical information, assistance
and guidance on pollution prevention
and waste minimization is available
from the Federal governiment and States,
and from a variety of private sources.
EPA’s “Pollution Prevention F acility
Planning Guide” (May, 1992; NTIS #
PB92-213206) describes the series of
analytical steps that are often used by
companies to identify waste
minimization measures. Additional EPA .
references include: “Waste . '
Minimization Opportunity Assessment
Manual (EPA 625/7-88/003, July 1988),
Interim Final “Guidance to Hazardous

- Waste Generators on the Elements of a

Waste Minimization Program In
Place,”(May 1993), “An Introduction to
Environmental Accounting As a
Business Management Tool” (EPA 742—
R-35-001, June 1995), the “P2/Finance
User’s Manual: Pollution Prevention
Financial Analysis and Cost Evaluation
System for Lotus 1-2—-3 (EPA 742-B—
94-003, January 1994), and .
Enviro$ense, an electronic Hbrary of
information on pollution prevention,
technical assistance, and environmental
compliance, Many of these and other

- documents can be accessed by

contacting the RCRA Hotline toll-free at
1-800-424-9346. Enviro$ense can be
accessed by contacting a system
operator at (703) 908--2007, or on the
Internet at http://wastenot.inel.gov/

.enviro-sense, Information on State waste

minimization programs can be obtained
through Enviro$ense, directly from the
State pollution prevention program

. offices, or from the Natonal Pollution -

Prevention Roundtable at E-mail
address 75152.1416@compuserve.com,
by phone at 202—466--7272 in
Washington, D.C.

" VIL State Authority

A. RCHA State Authorization

Under RCRA section 3006, EPA may
authorize a State to administer and
enforce the RCRA hazardous waste
program. See 40 CFR part 271. After
receiving authorization, the State
administers the program in lieu of the
Federal government, although EPA
retains enforcement authority under
RCRA sections 3008, 3013, and 7003.
Because the new Federal requirements
in today’s final rule are promulgated
under non-HSWA authority, they are
not Federally enforceable in an
authorized State until the State has
adopted equivalent (or more stringent)
standards under its authorized laws and
regulations, and those changes have
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been approved by EPA. See RCRA -
section 3008, 42 U.S.C. 6926. Thus,
upon their effective date, these
requirements will be applicable only in
those States that do not have

authorization.
It should be noted that authorized

States are only required to modify their
programs when EPA. promulgates
Federal standards that are more
stringent or broader in scope than
existing Federal standards. RCRA
section 3009 allows States to impose
standards that are more stringent than

. those in the Federal program (see also

40 CFR 271.1(1)(1)). Thus, for those
Federal changes that are less stringent,
or reduce the scope of the Federal
program, States are not required to
modify their programs. The revisions to
the Federal RCRA Subtitle C program
that are promulgated today are
considered to be less stringent than the
existing Federal regulations. However,
EPA believes that their adoption by
States will greatly enhance the :
implementation of the upcoming MACT
standards, and ease the permitting
burden on the States. Thus, EPA
strongly urges States to adopt all aspects
of today’s final rule as quickly as their
legislative and regulatory processes will
allow.

B. Program Delegation Under the Clean
Air Act

Today’s final rule adds notification
procedures for hazardous waste
combustors under Title II. Specifically,
today’s rule requires sources to provide
to the permitting agency a Notification
of Intent to Comply (NIC) within a year
following promulgation of new
emissions standards in 40 CFR part 63
Subpart EEE, and a Progress Report
within two years. As part of the process
of developing a NIC, the source 1s also
required to conduct additional public
involvement activities, in particular an
informal meeting with the community.
Section 112(1) of the Clean Air Act
allows EPA to approve State rules or
programs for the implementation and
enforcement of emission standards and
other requirements for air pollutants
subject to section 112, Under this
authority, EPA has developed
delegation procedures and requirements
located at 40 CFR Part 63, Subpart E, for
NESHAPS under Title III of the CAA
{See 57 FR 32250, July 21, 1992).

Submission of rules or programs by
States under 40 CFR Part 63 is
voluntary. Once a State receives
approval from EPA for a standard under
section 112(1) of the CAA, the State is
delegated the authority to implement *
and enforce the approved State rules or
programs in lieu of the otherwise

applicable federal rules (the approved
State standard would be federally
enforceable). States may also apply for

a partia Title III program, such that the
State is not required to adopt all rules
promulgated in 40 CFR Part 63. EPA
will administer any rules federally
promulgated under section 112 of the
CAA that have not been delegated to the

State.

VIIL Administrative Requirements/
Compliance With Execntive Order

A. Regulatory Impact Analysis Under
Executive Order 12866

Under Executive Order No. 12866, (58
FR 51735 (October 4, 1993)) the Agency
must determine whether the regulatory
action is “significant” and therefore
subject to formal review by the Office of

- Management and Budget (OMB) and to

the requirements of the Executive Order,
which include assessing the costs and
benefits anticipated as a result of the
proposed regulatory action. The Order
defines “significant regulatory action”
as one that is likely to result in a rule
that may; (1) Have an annual effect on
the economy of $100 million or more or
adversely affect in a material way the
economy, a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or tribal governments or
communities; (2) create sericus
inconsistency or otherwise interfere
with an action taken or planned by
another agency; (3) materially alter the
budgetary impact of entitlements,
grants, user fees, or loan programs or the
rights and obligations of recipients
thereof: or (4) raise novel legal or policy
issues arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.

EPA has determined that today’s final
rule is not “‘significant”’ under points
one through three above. The Agency is
sensitive, however, to interpretations
that may define today’s action as
“significant” under point number four
above, due to the nature of the policy
issues raised and recognizes today’s
action as significant. The Agency has
examined economic impacts potentially
associated with the three key elements
of today’s action: the comparable fuel
exclusion, waste minimization
incentives, and streamlined RCRA
permitting modifications. The
comparable fuels exclusion in today’s
final rule will result in national annual
cost savings to generators ranging from
approximately $11 to $36 million, net of
the cost of gaining the exclusion.
Blending and combustion facilities,
however, are estimated to experience
reduced receipts for managing

hazardous wastes, coupled with the -
costs of replacing these materials with
more expensive substitutes, The
combined impact is estimated to cost
these firms an additional $3 to $13
million per year. Today’s action also
allows sources to apply for up to a one
year extension of the three-year
compliance period for implementation
of waste minimization procedures.
Overall, this extension is likely to
provide a greater incentive for facilities
with on-site combustion units to
implement waste minimization options
rather than to continue burning
hazardous wastes and implement
appropriate control technologies. The
degree to which this incentive will
change the waste burning behavior of
combustion facilities is undetermined.
EPA is also implementing streamlined
procedures for modifying RCRA permits
at hazardous waste combustion units.
Only those states that regulate
combustion units and choose to adopt
the streamlined modification system
would have to undergo rulemaking and
authorization for the streamlined
permitting process. The Agency
estimates that approximately half of the
states with MACT-regulated combustion
units will not alter their current
permitting system. Based on the average
cost to a state for rulemaking and
authorization, the Agency estimates
aggregate national costs for those states
that would modify their systems at a
one-time cost of no more than $685,000.
In addition to rulemaking and
authorization costs, the aggregate
national cost for permit review may be
as high as $3.8 million. For more
information on the cost impacts of
today’s final rule, see the Economic -
Analysis Report for the Combustion
MACT Fast-Track Rulemaking, March
1998, which is part of the docket for this
rule. :

B. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
of 1980 requires Federal agencies to
consider “small entities” throughout the
regulatory process. Section 603 of the
RFA requires an initial screening
analysis to be performed to determine
whether small entities will be adversely -
affected by the regulation. If affected
small entities are identified, regulatory
alternatives must be considered to
mitigate the potential impacts. Small
entities as described in the Act are only
those “businesses, organizations and
governmental jurisdictions subject to
regulation.”

A has determined that today’s rule
will primarily affect large scale
facilities. Furthermore, since today's
final notice gen:erally provides savings
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over current requirements, EPA believes
that any small entities engaged in
activity covered by the rule will not be
adversely affected. Therefore, EPA
provides the following certification
under the Regulatory Flexibility Act, as
amended by the Small Business
Regulatory Enforcement Faimess Act.
Pursuant to the provision at 5 U.8.C., I
hereby certify that this rule will not
have a significant economic impact on

a substantial number of small entities. A
more detailed discussion of small entity
impacts is presented in the Economic
Analysis Report.

C. Paperwork Reduction Act

The Office of Management and Budget
{OMB) has approved the information
collection requirements contained in
this rule under the provisions of the
Paperwerk Reduction Act, 44 U.S.C.
3501 et seq. and has assigned OMB
control number 2050-0073.

The incremental annual public
reporting and record keeping burden for
this collection of information is
estimated to be 55,196 hours at a cost
of about $5,164,000. For those
generators applying for the comparable/
syngas fuel exclusion, the average
annual respondent reporting burden is
estimated to be 0.5 hours per facility
and the average annual record keeping
burden is estimated to be 47.3 hours per
facility. For burners of comparable/
syngas fuels, there is no reporting
burden and the annual record keeping
burden is 8.0 hours per facility. For
HWCs complying with the notification
of intent to cornply regulations, the
average annual reporting burden is
300.5 hours per facility and the average
annual record keeping burden is 9.0
hours per facility.

This estimate includes the time
-needed to review instructions; develop,
acquire, install, and utilize technology

and systems for the purpose of
collecting, validating, and verifying
information, processing and
maintaining information, and disclosing
and providing information; adjust the
~ existing ways to comply with any
previously applicable instructions and
requirements; train personnel to
respond to collection of information;
search existing data sources; complete
and review the collection of
information; and transmit or otherwise
disclose the information.

During its review of the proposed rule
ICR, OMB offered comments concerning
the burdens associated with the :
proposed testing requirements and
records retention for the comparable
fuel/syngas exclusion. In the final rule,
EPA is allowing generators to use
process knowledge and requiring testing

for only those constituents the generator
determines should be in the waste. The
frequency of the testing will be specified
by the generator in the waste analysis
plan. With regards to records retention,
the final rule will require the retention®
of records of all comparable and syngas
fuel-related information for three years.
EPA alsa received several public
comiments on the final rule ICR which
was noticed on January 28, 1998 at 63
FR 4249. EPA has responded to those
comments in-the supporting statement
for the ICR.

EPA estimates that the addition of the
comparable fuels exclusion will cause
the BIF universe to decrease by 25
facilities. Although the burden,

. reduction is not reflected in the ICR,

EPA expects reporting and
recordkeeping requirements for BIFs to
decrease by 70,743 hours (18 percent)
and $7,493,221 (15 percent) annually,
EPA will revise the ICR to reflect this
burden reduction when it finalizes the
emissions standards for hazardous
waste combustors.

EPA is also amending the table of
currently approved ICR control numbers
issued by OMB for various regulations.
This amendment updates the table to
display accurately this final rule. This
display of the OMB. control numbers
and their subsequent codification in the
Code of Federal Regulations (CFR) at 40
CFR Part 9 satisfies the requirements of
the Paperwork Reduction Act (44 U.S.C.
3501 et seq.) and OMB’s implementing
regulations at 5 CFR Part 1320.

An Agency may not conduct or
sponsar, and a person is not required to
respond to a collection of information
unless it displays a currently valid OMB
control number, The OMB control
numbers for EPA’s regulations are
displayed in 40 CFR Part 9.

Send comments regarding the burden
estimates or any other aspect of this
collection of information, including
suggestions for reducing this burden to
Chief, OPPE Regulatory Information
Division; U.S. Environmental Protection
Agency (2136); 401 M Street, S.W,;
Washington, DG 20460; and to the
Office of Information and Regulatory
Affairs, Office of Management and
Budget, Washington, DC 20503, marked
“Attention: Desk Officer for EPA.”
Include the ICR number in any.
correspondence.

D. Unfunded Mandates

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), P.L. 104—
4, establishes requirements for Federal
agencies to assess the effects of their
regulatory actions on State, Tribal, and
local governments and the private
sector. Under section 202 of the UMRA,

EPA generally must prepare a written
statement, including a cost-benefit
analysis, for proposed and final rules
with “Federal mandates” that may
result in expenditures to State, local,
and Tribal governments, in the
aggregate, or to the private sector, of
$100 million or more in any one year.
When a written statement is needed for
an EPA rule, section 205 of the UMRA
generally requires EPA to identify and
consider a reasonable number of
regulatory alternatives and adopt the
least costly, most cost-effective, or least
burdensome alternative that achieves
the objectives of the rule. The
provisions of section 205 do not apply
when they are inconsistent with
applicable law. Moreover, section 205
allows EPA to adopt an alternative other
than the least costly, most cost-effective -
or least burdensome alternative if the
Administrator publishes with the final
rule an explanation why that alternative
was not adopted. Before EPA establishes
any regulatory requirements that may -
significantly or uniquely affect small
governments, including Tribal.
governments, it must have developed
under section 203 of the UMRA a small
government agency plan. The plan must
provide for notifying potentially
affected small governments, giving them
meaningful and timely input in the
development of EPA regulatory
proposals with significant Federal
intergovernmental mandates, and
informing, educating, and advising them -
on compliance with the regulatory
requirements. .

EPA has determined that this rule
does not contain a Federal mandate that
may result in expenditures of $100
million or more for State, local, and
Tribal governments, in the aggregate, or
the private sector in any one year. EPA
has estimated that the total potential
cost to State, local, and Tribal
governments would not exceed
approximately $4.5 million over ten
years. Thus, today’s rule is not subject
to the requirements of sections 202 and
205 of the UMRA.

IX. Submission to Congress and the
General Accounting Office

Under 5 U.S.C. 801(a)(1)(A) as added
by the Small Business Regulatory
Enforcement Fairness Act of 1996, EPA
submitted a report containing this rule
and other required information to the
U.S. Senate, the U.S. House of
Representatives and the Comptroller
General of the General Accounting
Office prior to publication of the rule in
today’s Federal Register. This rule is
not a “major rule” as defined by 5
U.S.C. 804(2), therefore, the effective
date of the rule is not affected.
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X. Environmental Justice

A. Applicability of Executive Order
12898

EPA is committed to address
environmental justice concerns and is
assuming a leadership role in
environmental justice initiatives to
enhance environmental quality for all
residents of the United States. The
Agency’s goals are to ensure that no -
segment of the population, regardless of
race, color, national origin, or income
bears disproportionately high and
adverse human health and
environmental effects as a result of
EPA’s policies, programs, and activities,
and all people live in clean and
sustainable communities.

B. Potential Effects

Today’s final rule is not expected to
cause any disproportionate impacts to
minority or low income communities
versus affluent or non-minority
communities.

“XI. Children’s Health -

Executive Order 13045: The Executive
Order 13045 applies to any rule that
EPA determines (1) “economically
significant” as defined under Executive
Order 12868, and (2) the environmental
health or safety risk addressed by the
rule has a disproportionate effect on
children. If the regulatory action meets
both criteria, the Agency must evaluate
the environmental health or safety
effects of the planned rule on children;
and explain why the planned regulation -
is preferable to other potentially
effective and reasonably feasible
alternatives considered by the Agency

This final rule is not subject to E.Q.
13045, entitled “Protection of Children
from Envirorimental Health Risks and
safety Risks (62 FR 19885, April 23,
1997), because: (a) “This is not an
economically significant regulatory
action as defined by E.O. 12866.”

XII. National Technology Transfer and
Advancement Act

Under section 12(d) of the National
Technology Transfer and Advancement
Act, the Agency is directed to use
voluntary consensus standards in its
regulatory activities unless to do so
would be inconsistent with applicable
law or otherwise impractical. Voluntary
consensus standards are technical
standards (e.g., materials specifications,
test methods, sampling procedures,
business practices, etc.) that are
developed or adopted by voluntary
consensus standard bodies. Where

" available and potentially applicable

voluntary consensus standards are not
used by EPA, the Act requires the

Agency to provide Congress, through
the Office of Management and Budget,
an explanation of the reasons for not
using such standards.

EPA is not finalizing any new test
methods or other technical standards as
part of today’s final rule. Thus, the
Agency has no need to consider the use
of voluntary consensus standards in
developing this final rule.

List of Subjects
40 CFR Fart 63

Administrative practice and
procedure, Air pollution control,
Hazardous substances,
Intergovernmental relations, Reporting
and recordkeeping requirements.

40 CFR Part 261

Hazardous waste, Recycling,
Reporting and record keeping
requirements.

40 CFR Part 270 -

Administrative practice and
procedure, Confidential business,
information, Emergency responses,
Hazardous materials transportation,
Hazardous waste, Permit application
requirements, Permit modifications,
Reporting and recordkeeping
requirements.

Dated: June 3, 1998,
Carol M. Browner,
Administrator.

For the reasons set forth in the
preamble, 40 CFR Parts 63, 261, and 270
are amended as follows:

PART 63—NATIONAL EMISSION
STANDARDS FOR HAZARDOUS AIR
POLLUTANTS FOR SOURCE
CATEGORIES

1. The authority citation for part 63
continues to read as follows:

Authority: 42 U.5.C. 7401 &t seq.

2. Part 63 is amended by adding
Subpart EEE, to read as follows:

Sub;ﬁart EEE—National Emission
Standards for Hazardous Air Pollutants
From Hazardous Waste Combustors -

Sec.

63.1200-63.1210 [Reserved]

63,1211 Notification requirements.

63.1212 Progress reports.

63.1213 Certification.

$3.1214 Extension of the compliance date.

63,1215 Sources that become affected
sources after the effective date of this
subpart.

63.1216 Extension of compliance date to
install pollution prevention or waste
minimization controls.

§63.1211 Notification requirements.

(a) Notification of Intent To Comply |
(NIC). (1) All hazardous waste
combustors subject to this subpart shall
prepare a Notification of Intent to
Comply that includes the following
information:

(i) General information:

(A) The name and address of the
owner/operator and the source; .
(B) Whether the source is a major or

an area source;

(C) Waste minimization and emission

‘control technique(s) being considered;

(D) Emlssmn\momtonng technique(s}
being considered;

(E) Waste minimization and emission
control technique(s) effectiveness;

(F) A description of the evaluation
criteria used orto be used to select
waste minimization and/or emission
control technique(s); and

(G) A statement that the source -
intends to comply with this subpart by
controlling emissions from the
combustion of hazardous waste
pursuant to the standards of this
subpart.

[11) Information on key activities and
estimated dates for these activities that
will bring the source into compliance
with emjssion control requirements of
this subpart. The submission ofkey
activities and dates is not intended to be
static and may be revised by the source
during the period the NIC is in effect.
Revisions shall be submitted to the
regulatory authority and be made
available to the public. The following
are the key activities and dates that shall
be included: |

(A) The dates for beginning and
completion of engineering studies to
evaluate emission control systems or
process changes for emissions;

(B) The date by which contracts for
emission control systems or process
changes for emission control will be
awarded, or the date by which orders
will be issued for the purchase of
component parts to accomplish
emission control or process changes;

(C) The date by which construction
applications will be submitted;

D) The date by which on-site
construction, installation of emission
control equlpment, or process change is
to be initiated;

(E) The date by which on-site
construction, installation of emission
control equipment, or process change is
to be completed; and

{F) The date by which final
compliance is to be achieved. The
individual dated and milestones listed
in paragraphs (a)(1)(ii)(A) through (F) of
this section as part of the NIC are not

requirements and therefore are not —

enforceable deadlines; the Agency is
|

U
i
|
|
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requiring paragraphs (a)(1)(ii)(A)
through (F) of this section as part of the
NIC only to inform the public of the
source’s intentions'towards coming into
compliance.

(iii) A summary of the public meeting
required under paragraph (b) of this
section.

(iv) For any source that does not
intend to comply, but will not stop
burning hazardous waste as required’
under paragraph (c) of this section, a
certification that the designated source
will:

(A) Stop burning hazardous waste on
or before the compliance date of the
emission standards of this Subpart; and

(B) Be necessary to combust the
hazardous waste from another on-site
source, during the year prior to the
compliance date of the emission
standards of this Subpart, because that
other source is: :

(1) Installing equipment to come into
compliance with the emission standards
of this Subpart; or
. (2) Installing source reduction
modifications to'eliminate the need for
further combustion of wastes. )

(2) A draft of the NIC must be made.
available for public review no later than
30 days prior to the public meeting
required under paragraph (b)(1) of this
section. -

(3) The final NIC must be submitted
to the permitting agency no later than
one year following the effective date of
the emission standards of this subpart.

(b) NIC Public Meeting and Notice. (1)
Prior to the submission of the NIC to the
permitting agency, and no later than 10
months after the effective date of the
emission standards of this subpart, the
source shall hold at least one informal
meeting with the public to discuss
anticipated activities described in the
draft NIC for achieving compliance with
the MACT standards promulgated in
this subpart. The source must post a
sign-in sheet or otherwise provide a
voluntary opportunity for attendees to

rovide their names and addresses.

(2) The source shall submit a
summary of the meeting, along with the
list of attendees and their addresses
developed under paragraph{b)(1) of this
section, and copies of any written
comments or materials submitted at the
meeting, to the permitting agency as
part of the final NIC, in accordance with
paragraph (a)(1)(iii} of this section.

(3) The source must provide public
notice of the NIC meeting at least 30
days prior to the meeting. The source
shall provide public notice in all of the
following forms: :

(i) Newspaper advertisement. The
source shall publish a notice in a
newspaper of general circulation in the

county or equivalent jurisdiction of the
source. In addition, the source shall
publish the notice in newspapers of
general circulation in adjacent counties
or equivalent jurisdiction where such
publication would be necessary to
inform the affected public. The notice
must be published as a display
advertisement.

(ii) Visible and accessible sign. The
source shall post a notice on a clearly
marked sign at or near the source. If the
source places the sign on the source’s
property, then the sign must be large
enough to be readable from the nearest
spot where the public would pass by the
source, _

(iii) Broadcast media announcement.
The source shall broadcast a notice at
least once on at least one local radio
station or television station.

(iv) Notice to the facility mailing list.
The source shall provide a copy of the
notice to the facility mailing list in
accordance with § 124.10(c)(1)(ix) of
this chapter.

(4) The notices required under
paragraph (b)(3) of this section must
include:

(i) The date, time, and location of the
meeting;

(ii) A brief description of the purpose
of the meeting;

(iii) A brief description of the source
and proposed operations, including the
address or a map (e.g., a sketched or
copied street map) of the source
location;

(iv) A statement encouraging people
to contact the source at least 72 hours
before the meeting if they need special
access to participate in the meeting;

(v) A statement describing how the
draft NIC can be obtained; and

{vi) The name, address, and telephone
number of a cantact person for the NIC.

(c) Sources that do not intend to
comply. Those sources subject to the
requirements of this subpart, except

those sources meeting the requirements -

of paragraph (a)(1)(iv) of this section:

(1) Who signify in their NIC an intent
not to comply with the requirements of
this Subpart, must stop burning
hazardous waste on or before two years
after the effective date of the emmission
standards of this subpart;

(2) Who do not intend to comply with
this subpart must include in their NIC
a schedule that includes key dates for
the steps to be taken to stop burning
hazardous waste. Key dates include the
date for subrnittal of RCRA  closure
documents,

§63.1212 Progress reports.

(a) General. Not later than two years
after the effective date of the emission
standards of this subpart, all sources

subject to this Subpart except those
hazardous waste combustion sources
that comply with paragraph (b)(2) of this
section shall:

(1) Complete engineering design for
any physical modifications to the source
needed to comply with the emissions
standards of this subpart;

(2) Submit applicagle construction
applications to the applicable regulatory
authority; and -

(3) Enter into a binding contractual
commitment to purchase, fabricate, and .
install any equipment, devices, and
ancillary structures needed to comply
with the emission requirements of this
subpart. . .

(b) Demonstration (1) Hazardous
waste combustion sources shall submnit
to the regulatory authority a progress
report on or before two years after the
effective date of the emission standards
of this subpart which contains
information demonstrating that the
source has met the requirements of
paragraph (a) of this section. This
information will be used by the
regulatory authority to determine if the
source has made adequate progress
towards compliance with the applicable
emission standards.

(2) Sources that intend to come into
compliance with the emissions
standards of this subpart, but can do so
without undertaking any of the
activities described in paragraph (a) of
this section, shall submit
documentation either:

(i) Demonstrating that the source, at
the time of the progress repaort, is in_
compliance with the emissions
requirements; or .

1i) Specifying the steps that will be
taken to bring the source into
compliance, without undertaking any of
the activities listed in paragraphs (a)(1)
through (3) of this section.

(3) Sources that fail to comply with
paragraph (a) above or paragraph (b)(2)
of this section shall stop burning
hazardous waste on or.before the date
two years after the effective date of the
emission standards of this subpart.

(c) Schedule. (1) The progress report
shall contain a detailed schedule that
lists key dates for all projects that will
bring the source into compliance with
the requirements of this subpart (i.e.,
key dates for the activities required
under paragraphs (b)(1)(i) through (iii}
of this section). Dates shall cover the
time frame from the progress report
through the compliance date of the
emission standards of this subpart.

(2) The schedule shall contain the .
following dates:

(1) Bid and award dates for
construction contracts and equipment
supply contractors;
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(ii) Milestones such as ground
breaking, completion of drawings and
specifications, equipment deliveries,
intermediate construction completions,
and testing;

(iii) The dates on which applications
were submitted for or obtained
operating and construction permits or
licenses;

(iv) The dates by Wthh approvals of
any permits or licenses are anticipated;
and

(v) The projected date by which the
source will be in compliance with the
requirements of this subpart.

(d) Notice of intent to comply. The
progress report shall contain a staternent
that the source intends or does not
intend to come into compliance with
the applicable emission control
requirements of this subpart.

?e) Sources that do not intend to
comply. (1) Sources that: indicated in
their NIC their intent not to comply
with this subpart and stop burning
hazardous waste prior to the submittal
of a progress report; or meet the -
requirements of paragraph (a)(1)(iv) of
this section are not required to include
the requirements of paragraphs (b) and
(c) of this section to their progress
report, but shall include in their

progress report: the date on which the

source stopped burning hazardous
waste; and the date(s) on which RCRA
closure documents were submitted.

(2) Those sources that signify in the
progress report, submitted not later than
two years after the effective date of the
emission standards of this subpart, their
intention not to comply with the
requirements of this subpart must stop
burning hazardous waste on or before
the date two years after the effective
date of the emission standards of this
subpart.

§63.1213 Certification,

(a) The Notice of Intent to Comply
(NIC) and Progress Report submitted
shall contain the following certification
signed and dated by an authorized
representative of the source:

I certify under penalty of law that [ have
personally examined and am familiar with
the information submitted in this document
and all attachments and that, based on my
inquiry of those individuals immediately
responsible for obtaining the information, I
believe that the information is true, accurate,
and complete. I am aware that there are
significant penalties for submitting false
information, including the possibility of fine
and imprisonment.

{b} An authorized representative
should be a responsible corporate officer
{for a corporation), a general partner (for
a partnership), the proprietor (of a sole
proprietorship), or a principal executive

officer or ranking elected official (for a
municipality, State, Federal, or other
public agency).

£63.1214 Extension of the compliance
date.

(a) A source that intends to come into
compliance with the requirerments of
this subpart, but due to the installation
of controls will not meet the compliance
date, may request an extension of the
compliance date for one year.

(b) Sources subject to this subpart
shall follow the requirements of
§63.6(i)(4) or §63.1216 to request an
extension of the compliance date.

§63.1215 Sources that become affected
sources after the effective date of the
emission standards of this subpart.

(a) A source that begins to burn
hazardous waste after the effective date
of the emission standards of this
subpart, therefore becoming an affected
sgurce, but prior to 9 months after the
effective date of the emission standards
of this subpart shall comply with all the
requirements of §§ 63.1211 through
63.1213 and associated time frames for
public meetings and document
submittals.

(b) A source that intends to begin
burning hazardous waste more than 9
months after the effective date of the
emission standards of this subpart,
therefore becoming an affected source,
shall mest all the requirements of -
§§63.1211 through 63.1213 prior to
burning hazardous waste. ‘

(1) Such sources shall make a draft
NIC available, notice their public
meeting, hold their public meeting, and
submit a final NIC prior to burning
hazardous waste.

(2) Such sources also shall submit
their progress report at the time of the
submittal of their final NIC.

§63.1216 Extension of the compliance
date to install pollution prevention or waste
minimization controls.

(a) Applicability. The owner-or
operator of any source subject to the
requirernents of this subpart may
request from the Administrator or State
with an approved Title V program an
extension of one year to comply with
the emission standards in this subpart,
if the owner or operator can reasonably
document that the installation of
pollution prevention or waste
minimization measures will
significantly reduce the amount and/or
toxicity of hazardous wastes entering
the feedstream(s) of the combustion
device(s) subject to this subpart, and
that the facility could not otherwise
install the necessary control measures
and comply within three years after the

effective date of the emission standards

of this subpart. -

(b) Requirements for requesting an
extension. Requests for a one-year
extension must be in writing, must be
received not later than 12 months before
the affected source’s compliance date,
and must contain the following
information:

ma descnptmn of pollution
prevention or waste minimization
controls that, when installed, will
significantly reduce the amount and/or

. toxicity of hazardous wastes entering
the feedsn'eam(s) of the combustion -

device(s) subject to this subpart.
Pollution preventwn or waste
minimization measures may include:
equipment or technology modifications,
reformulation or redesign of products,
substitution of raw materials,

improvements in work practices,

maintenance, training, inventory
control, or recycling practices
conducted as defined in 40 CFR
261.1(c); !

(2)A descrxptlon of other pollutlon
contrals to be installed that are
necessary to comply with the emission
standards;

(3) A reduction goal or estimate of the
annual reductions in guantity and/or
toxicity of hazardous waste(s) entering
combustion feedstream(s) that will
occur by installing the proposed
pollution prevention or waste
minimization measures;

(4) A comparison of reductions in the
amounts and/or toxicity of hazardous
wastes combusted after installation of
pollution prevention or waste
minimization measures to the amounts
and/or toxicity of hazardous wastes
combusted prior to the installation of
these measures; and, if the difference is
less than a fifteen percent reduction, a
comparison to pollution prevention and -
waste minimization reductions recorded
during the previous five years;

(5) Reasonable documentation that
installation of the pollution prevention
or waste minimization changes will not
result in a net increase (except for
documented increases in production) of
hazardous constituents released to the
environment through other emissions,
wastes or effluents;

(6) Reasonable documentation that the
design and installation of waste
minimization and other measures that
are necessary for compliance cannot
otherwise be installed within the three
year compliance period, and

(7} The information required in 40

CFR 83.6(1)(8)(i)(B) through (D).

(8) Documentation prepared under an
existing State required pollution
prevention program that contains the
information may be enclosed with a

V
1
|




Federal Register/ Vol.

63, No. 118/Friday, June 19, 1998 /Rules-and Regulations

33823

request for extension in lieu of
paragraphs (b)(1) through (7) of this
section.

(c) Approval of request for extension
of compliance. Based on the information
provided in any request made under
paragraph (a) of this section, the
Administrator or State with an approved
Title V program may grant an extension
of compliance with the ernission
standards identified in paragraph (a) of
this section. The extension will be in
writing in accordance with
§§63.6(1)(10)() through
63.6(1)(10)(v)(A). EPA and States must
consider the information required in
paragraph (a) of this section in
approving or denying requests for one-
year compliance extensions.

PART 261—IDENTIFICATION AND
LISTING OF HAZARDOUS WASTE

1. The authority citation for part 261
continues to read as follows:

'§261.38.

Authorityr42 U.5.C. 6905, 6912(a), 6921,
6922, and 6938. :

2. Section 261.4 is amended by
adding paragraph (a)(16) to read as
follows: i

§261.4 Exclusions.

(a) * ¥ *

(16) Comparable fuels or comparable
syngas fuels (i.e., comparable/syngas
fuels) that meet the requirements of

x * -* *

3. Section 261.38 is added to read as
follows:

§261.38 Comparable/Syngas Fuel
Exclusion.

Wastes that meet the following
comparable/syngas fuel requirements
are not solid wastes:

(a) Comparable fuel specifications.—
(1) Physical specifications.—(i) Heating
value. The heating value must exceed
5,000 BTU/Ibs. (11,500 J/g).

(ii) Viscosity. The viscosity must not
exceed: 50 s, as-fired.

(2) Constituent specifications. For
compounds listed in table 1 to this
section the specification levels and,
where non-detect is the specification,
minimum required detection limits are:
(see Table 1).

(b) Synthesis gas fuel specification.—
Synthesis gas fuel (i.e., syngas fuel) that
is generated from hazardous waste must:

(1) Have a minimum Btu value of 100~
Btu/Scf; .

(2) Contain less than 1 ppmv of total
halogen; . o

(3) Contain less than 300 ppmv of -
total nitrogen other than diatomic
nitrogen (No);

(4) Contain less than 200 ppmv of
hydrogen sulfide; and

(5) Contain less than 1 ppmv of each

. hazardous constituent in the target list

of Appendix VIII constituents of this
part.

TABLE 1 TO §261.38: DETECTION AND DETECTION LIMIT VALUES FOR COMPARABLE. FUEL SPECIFICATION

Ctgnce_nt{a— Minimum re-
: ion limit ired detection
Chemical name CAS No. (mgkg at | QU hdy
10,000 BTW/ (m'gk )
Ib) g
Total Nitrogen as N na | 4900
Total HAlogens @8 Cl e certetttre s cer s eece s s cscese s smse s s ssece e s aressm e e s s e e nmmean na | 540 ...
Total Organic Halogens as Cl .. ccr e rerc s cor e ee e s e e sesrnmmmmns e rmmees na | 25 or individ- | oo
ual halo-
7 genated
organics
listed
. below. ’
Polychiorinated biphenyls, total [Arocolors, total] = 1336—-36-~3 | Non-detect .. 14
Cyanide, total 57-12-5 | Non-detect .. 1.0
Metals: .
' Antimony, total 7440-36-0 | 7.9
Arsenic, total 7440-38-2 | 0.23
Barium, total 7440-39-3 | 23
Beryllium, total 7440417 | 1.2
Cadmium, total . 7440-43-9 | 1.2
L0201 coTo 0100t T o7 c- | OO 744047-3 | 2.3
Cobalt 7440-48-4 | 4.6
Lead, total ... e 7439-92-1 | 31
Manganese 7439-96-5 | 1.2
Mercury, total 7439-97-6 | 0.24
Nickel, total 7440-02-0 | 58
Selenium, total 7782—49-2 { 0.15
Silver, total 7440-22-4 | 2.3
Thallium, total 7440-28-0 | 23
Hydrocarbons:
Benzo[a)anthracene 56-55-3 | 1100
Benzene 71-43-2 [ 4100 cccreceas | cemmreeersemnee s
Benzo[b]flucranthene 205-99-2 | 960
Benzo[k]fluoranthene 207-08-9 | 1900
Benzo[a]pyrene = 50-32-8 | 960
Chrysene - 218-01-9 | 1400
Dibenzo[a,h}anthracene ...... 53—70-3 | 960 ...
7.,12-Dimethylbenz[a]anthracene 57-97-6 | 1900
Fluoranthene 206—44-0 | 1900
Indeno(1,2,3-cd)pyrene 193-39-5 | 960
3-Methylcholanthrene .......cooveeeeeee 56-49-5 | 1900
Naphthalene 91-20-3 | 3200
Toluene 108-88-3 | 36000
Oxygetes:
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- TABLE 1 TO §261.38: DETECTION AND DETECTION LIMIT VALUES FOR.COMPARABLE FUEL SPECIFICATION—Continued

: CSonimi | Minimum re
Chemical name CAS No. (mg/kg at qu;red[i%e;;(ectlo..
10,00'8)BTU/ (mg/kg)
Acetophenone 98-86--2
Acrolein ........... 107-02-8
AllY! EIEONGL ..ttt 107-18-6
Bis(2-ethylhexyl)phthalate [Di-2-ethylhexyl phthalate] 117-81-7
Butyl benzyl phthalate ... . 85-68-7
0-Cresol [2-Methyl PRENOI] .. s 95-48-7
m-Cresol [3-Methyl phenol] ... JO PN 108-39-4
p-Cresol [4-Methyl PhenOl] ..o e 106~-44-5
Di-n-butyl phthalale e 84-74-2
Diethyl PINAIALE weeeoeeeeeecrteetsinininssesmese e msmsrem s st ssane s ams s 84-66-2
2,4-Dimethylphenol ..., OO 105-67-9

. Dimethyl phthalate . 131-11-3
Di-n-octyl phthalate ..cooeeeeeeeecercseercrns 117-84-0
Endothall ...cccovormvirississseenneenns . eeeemremeeeenreneeeerereres st aA st r s s 145-73-3
Ethyl methacrylate ... rerrmenrs e Lemieaiaesneaeesseme e anaar e nana e rrrn e 97-63-2
2-Ethoxyethanol [Ethylene glycol moneethyl ether] 110-80-5
Isobutyl alcohol ... 78-83—1
3ot T 11 1] = U U 120-58-1
Methyl ethyl ketone [2-BUANONE] ...t st st s sssm s s s Creeeeeries 78-93-3 .

MENY] MEHNAGIYIALE .eureeerursrcareeoriesssressasenasasssssessnsas s reeesssesmesereians SR 80-62-6 | 37.
1,4-Naphthoquinone ......... . . 130-15-4 | 1900.
Phenol ...ccccoreeeneeees ; 108-95-2 | 1900.
Propargyl alcohol [2-Propyn-1-ol] .....cmmiicinecnean. 107-19-7 | 30.
Safrole i . 94-58-7 | 1900.
Sulfoted Organics: ‘
CAMDON BISUIIAS ceeeeeeeerereeeresisseerecraneessaraesaresessassseeesnessescaerresemescmssbas easiessssssssasnssseseassnnensnnas 75-15-0 | Non-detect .. a7
[ TE=T 1] (a1 o] o I OSSR, 298-04-4 { Non-detect .. 1800
Ethyl mathanesulfonate ..o ..o ceeeessianns 62-50-0 | Non-detect .. 1900
Methyl methanesulfonate ... S 66—27-3 | Non-detect .. 1200
Phorate .....ccoenene . -298-02-2 | Non-detect .. 1800
1,3-Propane SUltone ... senrinenenis 1120-71-4 | Non-detect .. 100
Tetraethyldithiopyrophosphate (Sulfotepp] . 3689-24-5 | Non-detect .. 1900
Thiophenol [Benzenethiol] ........cccceveene 108-98-5 | Non-detect .. 30
0,0,0-Triethyl phosphorathicate ........ccccecvecreeecseinsssvinenns eerapeessssssessaressnesissaresseseesmnesces 126-68—-1 | Non-detect .. 1900
Nitrogenated Organics: ! )

" Acetonitrile [Methyl cyanide] . 75-05-8 | Non-detect .. 37
2-Acetylaminofluorene [2-AAF) 53-96-3 | Non-detect. .. 1900
Acrylonitrile .....oc.ccc.. . 107-13-1 | Nen-detect .. 37
4-AMINOLIPNENY et srnsnasasan s 92-67-1 | Non-detect .. 1800
4-AMINopyriding .......cc.... . 504-24-5 | Non-detect .. 100
Aniline ....... . §2-53-3 | Non-detect .. 1900
Benziding .......ccoeeeeee. evtetrerreeesarnteearebresassnmmressasasamrerenerenens 92-87-5 | Non-detect .. 1900
DIDENZ[E,[JACTHTINE ..eeiemrerceeeeearaseans s essemsaseersaseresrerresssas e sesres e e e s aessestesenaansansaesen s srnsesnaes 224-42-0 | Non-detect .. 1900
0,0-Diethyl O-pyrazinyl phophoro-thicate [Thionazin] 297-97-2 | Non-detect .. 1900
[T g4 =11 T =1 (= O PSS SO PU RO RS 60-51-5 | Non-detect .. 1900
p-(Dimethylamino)azobenzene [4-Dimethylaminoazobenzene] . 60-11-7 | Non-detect .. 1900
3,3-Dimethyibenzidine ........... . 119-93-7 | Non-detect .. 1900
«,a-Dimethylphenethylamine e reeererarerasameaesfessestatemtetestsintetesesiiessatetetessssasessieserees ' 122-09-8 | Non-detect .. 1900
3,3-Dimethoxybenzidine ; 119-90-4 | Non-detect .. 100
1,3-Dinitrobenzene [M-DiNitrobENZENE] ..ot rs et nssin s as e e 99-65-0 | Non-detect .. 1900
o1 o o o =Y o | PO 534-52--1 | Non-detect .. 1900
2,4-Dinitrophenol ... : 51-28-5 | Non-detect .. 1900
2,4-DINrotOIUENE s e s e st 4 121-14-2 | Nondetect .. 1800
2,6-Dinitrotoluene OO 606—20-2 | Non-detect .. 1900
Dinoseb [2-seé-Butyl-4,6-dinitrophenol] ....... ebeitmaesrameststssesessssesssissssesessmeres 88-85-7 | Non-detect .. 1900
Diphenylamine ..... . eereaens 122-39—4 | Non-detect .. 1900
Ethyl carbamate [Urethane] ......cccccoivviiiimrnsieesrmmssnsssensscenssenanes 51-79—6 | Non-detect .. 100
Ethylenethiourea (2-1midazolidinethione) ......ccceeveercinnsrsinsssrssnssennns . 96—-45—~7 | Non-detact .. 110
Famphur . 52-85-7 | Non-detect .. 1900
Methacrylonitrile .. 126-98-7 | Non-detect .. 37
Methapyrilene 91-80-5 | Non-detect .. 1900
Methomyl ........ raeieeeemeesseresesresereseseatestberiisriniasnn 16752-77-5 | Non-detect .. 57
2-Methyllactonitrile [Acetone ¢yanOhydriN] ... er s e e s e aan s vanas 75-86-5 | Non-detect .. 100 -
Methyl parathion ..... 298-00-0 | Non-detect .. 1900
MNNG (N-Metyl-N-nitroso-N"-nitroguaniding) .......cccccecevveenrrncemrienncns reirermreeaeen e eeeae s 70-25-7 | Non-detect .. 110
1-Naphthylamine, (¢-Naphthylamine] ......... . . 134-32-7 | Non-detect .. 1900
2-Naphthylamine, [B-Naphthylamine] .......ccceceiieeimsimmimsessss s s s ssessscoos s sassss amssssas 91-59-8 | Non-detect .. 1800 _—
L\ Tt ) {1 = S OO 54-11-5 Noq-detect - 100

- I
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- TABLE 1 TO §261.38: DETECTION AND DETECTION LIMIT VALUES FOR COMPARABLE FUEL SPECIFICATION—Continued
ngr?e”m?' Minitnum re-
Chemical name .CAS No. (mg/kg at | Quired detection
10,000 BTU/ |, Imit
Ib) (mg/ka)
4-Nitroaniling, [P-NItrOANMIINME] .u.ere e eeeecire et eeeeee s e e eeeeeees e semeesaeneseeeemeeammneeeeenn 100-01-6 | Non-detect .. 1900
[T oL Ty -7 T TRt 98-95-3 | Non-detect .. 1900
p-Nitraphenol, [P-NEFOPRENOI] ..t se s e e smr e esrnns s sasssee e ban e oo 100-02-7 | Non-detect .. 1900
B-NIFO-Q=OIUITING ..o et e e sms s e st areassss s s s e eaeemere 99-55-8 | Non-detect .. 1800
N-NI-FOSOGi-N-DULYIAMING .o e b e rsreses s ar s e snsesre e s e e s es s nneen 924-16-3 | Non-detect .. 1900
N-NIrOSOIEIRYIAMINEG .ot vttcer e e ee e e e e e e e st e s s s resrae s b s e st e asaemeeseeeaeemeneeen +  55-18-5 | Non-detect .. 1800
N-Nitrosodiphenylamine, [DiphenyInitroSamineg] .........cccoovceeevmeeereeesesereseeeeseseesenes 86-30-6 | Non-detect .. 1900
N-Nitroso-N-methylethylamina .......... e reteaneaaneanaeameenneareanas 10585-95-6 | Non-detect .. 1900
N-NItFOSOMOMPNONING et cen v r e ee s ear st s ras s e srnearesme e nnen _ 59-89-2 | Non-detect .. 1900
- N-NIFOSOPIPETIAING .o .ot ssevesnsas sestescesrensnenbe e mr e st sms e en e nan " 100-75-4 | Non-detect .. 1300
- N-Nitrogopyrrolidine ..... . . 930-55-2 | Non-detect .. 1900
2-Nitropropane ........cccccceeeeeeenes feenaneeranaanteesseiasteenntebebe e tre et e et aantaares e aatearan 79—46-9 | Non-detect .. 30
= L2 L0 L3 OO OSSOV 56-38-2 | Non-detect .. 1900
Phenacetin .......cccecevermvre e receceeeansceeeeraeas 62—44-2 | Non-detect .. 1900
1,4-Phenylene diamine, [p-Phenylenediamineg] 106-50-3 | Non-detect .. 1800
N-Phenylthiourea 103-85-5 | Non-detect .. 57
2-Picaling [AIPha-PiCOIINE] ... e csv e teceseeses s s sem s msm et et et et e 109-06-8 | Non-detect .. 1900
Propythioracil [6-Propyl-2-thiouracil} 51-52-5 | Non-detect .. 100
Pyridine ............. S 110-86-1 | Non-detect .. 1900
Strychnine - : 57-24-3 | Non-detect .. 100
THIOACEIAMIGE. -uureuresrecmeeuresremrearemsrereaseemsessnsssssnsesreesanees et eer ettt et e e nree e s 62-55-5 | Non-detect .. . BT
TRIOTANOX oeeeeeeceeseeeecam s asesasa s s sen e e em e e e enne - 39196—-18-4 | Non-detect .. 100
Thiourea .. y . 62-56—6 | Non-detect .. - 57
- Toluene-2,4-diamine [2,4-DiaMiNOtOIENE] v oo eeeeeeeeee e e e eeeameeemeeeeaaaeaeeerer s rnseeesae 95-80-7 | Non-detect .. 57 .
Toluene-2,6-diamine [2,6-DIamiNOtOIUSNE] .o ieeerceeeccererceamcarm e ree e ssen s s s s s eenarannan 823—40-5 | Non-detect ., 57
Lo = o = SN 95-53-4 | Non-detect .. 2200
p-Toluidine ...... 106—-49-0 | Non-detect .. 100
1,3,5-Trinitrobenzne, [sym-Trinitobenzene] ............ . 99-35—+4 | Non-detect .. 2000
Halogenated Organics ®: :
Allyl chioride ........ 107-05-1 | Non-detect .. 37
ATAITIIE oo ecesris s st ae re s vt reorse o see s eeas samaemssse s amesseassesnasssssnstsnerebermrnssomsnnr s sammems seanns 104-57-8 | Non-detect .. 1900
Benzal chioride [Dichloromethyi benzene] . 98-87-3 | Non-detect .. . 100
Benzyl chloride . 100—4-77 | Non-detect .. 100
Bis(2-chloreethyl)ether [Dichloroethyl ether] .. 111-44-4 | Non-detect .. 1900
Bromoform [TrDroMOMEtNANE] .o erreace i e sce s esssseme s ss s s e e o smsocee e meseenonn 75-25-2 | Non-detect .. | . 37
Bromomethane [Methyl bromide) eereameemsseessessseasssessesssarssssessscisseeaneaentesnn 74—83-9 | Non-detect .. 37
4-Bromopheny! phenyl ether [p-Bromo diphenyl ether] ....ooeceevere e smeseeseeeseeseeeae - 101-55-3 | Non-detect .. : 1800
L0 Ly T T (= Lot g1 Lo T To =S SV 56-23-5 | Non-detect .. 37
ChIOrGANE ...t e e e e e e ne e 57-74-9 | Non-detact .. 14
p-Chloroaniline ..... . — rreeeeeesreerasareesrerrareanas 106—-47--8 | Non-detect .. 1900
Chlorobenzene .......oceceeecevenee. 108-90-7 | Non-detect .. 37
Chlorobenziate 510-15-6 | Non-detect .. 1900
P=ChIOTO-MM-CTESO| ... iiiciaiire e stetermer e e s eeemeesesesseesamaasessmsamsessessmnssmessmssnn st sesrrmmesmmenenn . 58-50-7 | Non-detect .. 1900
2-Chloroethyl vinyl ether ........coeeeereeeeeeeeennes : 110-75-8 | Non-detect .. 37
Chloroform . §7—66-3 | Non-detect .. a7
Chloromethane [Methyl chloride] 74-87-3 | Non-detect ., 37
2-Chlorophthalene [beta-Chiorophthalene] Lmrmersranesteaavestesseetessecenerrs araneesemnnsenann 91-58—7 { Non-detect .. | 1900
2-Chlorophenol [o-Chlorophenoi] .. 95-57-8 | Non-detect .. 1800
Chloroprene [2-Chloro-1,3-butadiene] ....... : 1126-99-8 | Non-detect .. 37
2,4-D [2,4-DichlorophenOxXyacetiC ACI] .euvmvieerereeeeesaeessasssansanscssssnssaeemteeestimeese e sseamsnsssemen 94-75-7 | Non-detect .. 7.0
L = SO 2303-16—4 | Non-detect .. 1800
1,2-Dibromo-3-chloropropane 96—12-8 | Non-detect .. 37
1,2-Dichlorobenzene [o-Dichlorobenzene] ............. 95-50-1 | Non-detect .. 1900
1,3-Dichlorobenzene [m-Dichlorobenzene] BRI 541-73-1 | Non-detect .. 1900
1,4-Dichlorobenzene [p-Dichlorobenzene] .................. 106—46—7 | Non-detect .. 1900
3,3~Dichlorobenzidine ..... . 91-94-1 | Non-detect .. 1900
Dichlorodifluoromethane [CFC~12] ... . . 75-71-8 | Non-detect .. . 37
1,2-Dichloroethane [Ethylene dichloride] 107-06-2 | Non-detect .. 37
1,1-Dichloroethylene [Vinylidene Chlorde] ... censcrsss et e sterssese e e smsmrasenes 75-35-4 | Non-detect .. 37
Dichloromethoxy ethane [Bis(2-chloroethoXy)Methane ........ceeeseorecemrreresseesesreeeseeeeceneans 111-91-1 | Non-detect .. 1800
P R Ter o uT o] o T3 T OO 120-83-2 | Non-detect .. 1900
2,6-Dichlorophenol ......cocieveeeserrrmrsrenereeesmese e sesnes 87-65-0 | Non-detect .. 1900
1,2-Dichloropropane [Propylene dichloride] . riresrrasare 78-87-5 | Non-detect .. 37
cis-1,3-Dichloropropylene ................... eeereresaran 10061-01-5 | Non-detect .. 37
! trans-1,3-Dichloropropyleng .........ececneceoecenenenen - 10061-02-6 | Non-detect .. ar
1,3-Dichloro-2-propancl vttt e enasemenen 96-23-1 | Non-detect .. 30
=g el L T0]] 7= O S 959--98--8 | Non-detect .. 1.4
ENAOSUITAN 1] 1ottt certie e e cemeeeesree see e s e et sem e smsesassaeeaneessnse rmsassas smenneansnensmssamtansns 33213-65-9 | Non-detect .. 14
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TABLE 1 TO §261.38: DETECTION AND DETECTION LiMIT VALUES FOR COMPARABLE FUEL SPECIFICATION—Continued

Clonim | Minman e
Chemical name CAS No. (ma/kg at | Guired detection
10,000 BTU/ fiemit
Ib) (mglkg)
ENGI et oL 72-20-8 | Non-detect .. 1.4
ENdrin l0enyde ......c.commvverneeeeemes o 7421-93-4 | Non-detect . 1.4
Endrin Ketone .......eeeeeeecvmveereeo 53494-70-5 | Nonidetect 1.4
Epichlorohydrin [1-Chlore- 3~€POXY DIOPANE] .o 106-89-8 | Non-detact .. 30
Ethylidene dichloride [1,1-DIChIOrOENANE] ...coooevs oo 75-34-3 | Non-detect .. 37
2-FIUOTOBCRIAMIAR .covvvovs e eeeeeeeeeeneneeeeeeees s oo 640-19-7 | Non-detect ., 100
HEPACRION oo 76~44-8 | Non-detect .. 1.4
HEPIGCHION EPONINE .ot 1024-57-3 | Non-detect .. 28"
HEXBCNIONOBONZEN oo L 118~74-1 | Non-detect .. 1900
Hexachioro-1,3-butadiene (Hexachlorobutadiene] ... 87-68-3 | Non-detect .. 1200
Hexachlorocyclopentadiene ..v..ovenr.. . NV 77-47-4 | Non-detect .. 1900
Hexachloroethane 67-72—1 | Non-detect .. 1800
HEXACHIONOPNENG .ot etsses s 70-30—4 | Non-detect .. 1000
Hexachloropropene [HexachioropropyIene] ... 1888-71-7 | Non-detect .. 1800
ISOAMN oot 465-73-6 Non-detect .. 1800
- Kepone [Chiordecone] ........o.ovooceo 143-50-0 Non-detect .. 3600
Lindane [garnma-HexachIorocyclohexaneJ (9AaMME-BHC] «.covveneerseeeeeeoooo 58-89-9 | non-detect ... 1.4
Methyiene chloride [Dichloromethane] ..o 75-09-2 | non-detect ... 37
4,4’~methylene-bis(2~chloroaniline) ............................................. 101-14-4 | non-detect ... 100
Methy! iodide [lodomethane) ..o 74-88-4 | non-detect ... 37
Pentachlorobenzene ....ooovoooooo . 608-93-5 | non-detect .., 1800
PEMMBCRIONOBMNANG oot 76-01-7 | non-detect ... 37
Pentachloronitrobenzena [PCNB] [Quintobenzene] [QuIntozene) .......coveeeemveeeee 82-68-8 | non-detect ... 1800
PENMACKIOTOPNENON .oooveereeoeeeeesennscssresss s ees s 87-86-5 | non-detect ... 1800
Pronamide ... 23850-58-5 | non-detect ... 1800
Silvex [2.4,5-Trichlorophenoxypropicnic BOI] ez 93-72-1 | non-detect ... 7.0
2,3,7 8-Tetrachlorodibenzo-p-dioxin [2,3,7,8-TCDD] ........ e 1746~01-6 | non-detect ... 30
1,2,4,5-Tetrachlorobenzene ... bR e 95-94-3 | non-detect ... 1900
1:1,2,2-Tetrachloroethane ... 79-34-5 | non-detact .. 37
Tetrachloroathylene [Perchlorosthylene] ............... 127-18-4 | non-detect ... 37
R L 58-90-2 non-detect ... 1900
1724 THCRIOMODENZENG vt 120-82-1 | non-detect ... 1900
1,1,1-Trichloroethane [Methyl ChIOFOMOM] ..vvvvveeeecerseee e 71-55-6 | non-detect ... 37
1,1,2-Trichloroethane [Vinyl trichloride] ..o 78-00-5 | non-detect ... 37
Trichloroethylene ..o oo 79-01-6 non-detect ... 37
Trichlorofluoromethane [Trichlormonofluoromethane] ....... 75-69-4 | non-detect ... 37
2,4,5-Trichlorophenol ... ..o . 95-95-4 | non-detect ... 1900
2,4,6-Trichlorophenal ..... ! 88-06-2 | non-detect ... 1900
1,2,3-Trichloropropane 96-18—4 | non-detect ... 37
VIl CRIOME oottt ces e e 75-01-4 | non-detect ... 37

2 Absence of PCBs can also be demonstrated by using appropriate screening methods, €.g., immunoassay kit for PCB in oils (Method 4020) or
colorimetric analysis for PCBs in oil (Method 9079). T

®Some minimum required detection limits are above the total halogen limit of 540 ppm. The detection limits reflect what was achieved during
EPA testing and analysis and also.analytical complexity associated with measuring all halogen compounds on Appendix! VIl at low levals. EPA
recognizes that in practice the presence of these compounds will be functionally limited by the molecular weight and the total halogen limit of 540

ppm.

e+

(c) Implementation.—Waste that
meets the comparable or syngas fuel
specifications provided by paragraphs
(a) or (b) of this section (these
constituent levels must be achieved by
the comparable fuel when generated, or
as a result of treatment or blending, as
provided in paragraphs (c)(3) or (4) of
this section) is excluded from the
definition of solid waste provided that
the following requirements are met:

(1) Notices—For purposes of this
section, the person claiming and
qualifying for the exclusion is called the
comparable/syngas fuel generator and
the person burning the comparable/
syngas fuel is called the comparable/
syngas burner. The person who

generates the comparable fuel or syngas
fuel must claim and certify to the
exclusion,

(i) State RCRA and CAA Directors in
Authorized States or Regional RCRA
and CAA Directors in Unauthorized
States,—

(A) The generator must submit a one-
time notice to the Regional or State
RCRA and CAA Directors, in whose
jurisdiction the exclusion is being
claimed and where the comparable/
syngas fuel will be burned, certifying
compliance with the conditions of the
exclusion and providing documentation
as required by paragraph (c)(1)()(C) of
this section;

(B) If the generator is a company that
generates comparahle/syngas fuel at
more than one facility, the generator
shall specify at which sites the
comparable/syngas fuel will be
generated;

(C) A comparable/syngas fuel
generator’s notification to the Directors
must contain the following items:

(1) The name, address, and RCRA ID
number of the person/facility claiming
the exclusion; !

(2) The applicable EPA Hazardous
Waste Codes for the hazardous waste;

(3) Name and address of the units,
Ineeting the requirements of paragraph
{c)(2) of this section, that will burn the
comparable/syngas fue:zl; and
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(4) The following statement is signed
and submitted by the person claiming
the exclusion or his authorized
representative: '

Under penalty of criminal and civil
prosecution for making or submitting false
statements, representations, or omissions,
certify that the requirements of 40 CFR
261.38 have been met for all waste identified
in this notification. Copies of the records and
information required at 40 CFR 261.28(c)(10)
are available at the comparable/syngas fuel
generator’s facility. Based on my inquiry of
the individuals immediately responsible for
obtaining the information, the information is,
to the best of my knowledge and belief, true,
accurate, and complete. I am aware that there
are significant penalties for submitting false
information, including the possibility of fine
and imprisonment for knowing violations.

(ii) Public notice.—Prior to buming an
excluded comparable/syngas fuel, the
burner must publish in a major
newspaper of general circulation local
to the site where the fuel will be burned,
a notice entitled “Notification of '
Burning a Comparable/Syngas Fuel
Excluded Under the Resource
Conservation and Recovery Act”
containing the following information:

{(A) Name, address, and RCRA ID
number of the generating facility;

(B) Name ang address of the unit(s)
that will burn the comparable/syngas
fuel;

(C) A brief, general description of the
manufacturing, treatment, or other
process generating the comparable/
syngas fuel;

(D) An estimate of the average and
maximum monthly and annual quantity
of the waste claimed to be excluded;
and

(E) Name and mailing address of the
Regional or State Directors to whom the
claim was submitted.

(2) Burning—The comparable/syngas
fuel exclusion for fuels meeting the
requirements of paragraphs (a) or (b)
and (c)(1) of this section applies only if
the fuel is burned in the following units
that also shall be subject to Federal/
State/local air emission requirements,
including all applicable CAA MACT
requirements:

1) Industrial furnaces as defined in
§260.10 of this chapter;

(ii) Boilers, as defined in § 260.10 of
this chapter, that are further defined as
follows:

(A) Industrial boilers located on the
site of a facility engaged in a
manufacturing process where
substances are transformed into new
products,_including the component
parts of products, by mechanical or
chemical processes; or -

(B) Utility boilers used to produce
electric power, steam, heated or cooled
air, or other gases or fluids for sale;

(iii) Hazardous waste incinerators
subject to regulation under subpart O of
parts 264 or 265 of this chapter or
applicable CAA MACT standards.

3) Blending to meet the viscosity
specification.—A hazardous waste
blended to meet the viscosity
specification shall:

(i) As generated and prior to any
blending, manipulation, or processing
meet the constituent and heating value
specifications of paragraphs (a}(1)(i) and
(a)(2) of this section;

(ii) Be blended at a facility that is
subject to the applicable requirements of
parts 264 and 265, or § 262.34 of this
chapter; and

(iii) Not violate the dilution
prohibition of paragraph (c)(6) of this
chapter. : ’

(4) Treatment to meet the comparable
fuel exclusion specifications.—(i) A
hazardous waste may be treated to meet
the exclusion specifications of
paragraphs (a)(1) and (2) of this section
provided the treatment: C

{A) Destroys or removes the
constituent listed in the specification or
raises the heating value by removing or
destroying hazardous constituents or
materials; .

(B) Is performed at a facility that is
subject to the applicable requirements of
parts 264 and 265, or § 262.34 of this
Chapter; and

(C) Does nat violate the dilution
prohibition of paragraph (c)(6) of this
seciton. .

(ii) Residuals resulting from the
treatment of a hazardous waste listed in
subpart D of this part to generate a
comparable fuel remain a hazardous
waste.

(5) Generation of a syngas fuel —(i] A
syngas fuel can be generated from the
processing of hazardous wastes to meet
the exclusion specifications of
paragraph (b) of this section provided
the processing: .

(A) Destroys or removes the
constituent listed in the specification or
raises the heating value by removing or
destroying constituents or materials;

(B) Is performed at a facility that is
subject to the applicable requirements of
parts 264 and 265, or § 262.34 of this
chapter or is an exempt recycling unit
pursuant to § 261.6(c) of this chapter;
and :

(C) Does not violate the dilution
prohibition of paragraph (c)(6) of this
chapter. :

(ii) Residuals resulting from the
treatment of a hazardous waste listed in
subpart D of this part to generate a
syngas fuel remain a hazardous waste.

(6) Dilution prohibition for
comparable and syngas fuels.—No
generator, transporter, handler, or owner

or operator of a treatment, storage, or
disposal facility shall in any way dilute
a hazardous waste to meet the exclusion
specifications of paragraph (a)(1)(i),
(a)(2) or (b) of this section.

(7) Waste analysis plans. The
generator of a comparable/syngas fuel
shall develop and follow a written waste
analysis plan which describes the
procedures for sampling and analysis of
the hazardous waste to be excluded. The
waste analysis plan shall be developed
in accordance with the applicable
sections of the ‘“Test Methods for
Evaluating Solid Waste, Physical/
Chemical Methods” (SW-846). The plan
shall be followed and retained at the
facility excluding the waste.

{i) At a minimum, the plan must
specify:

(A) The parameters for which each .
hazardous waste will be analyzed and
the rationale for the selection of those

arameters; .

(B) The test methods which will be
used to test for these parameters:

(C) The sampling method which will -
be used to obtain a representative
sample of the waste to be analyzed;

(D) The frequency with which the
initial analysis of the waste will be
reviewed or repeated to ensure that the
analysis is accurate and up to date; and -~

(E) If process knowledge is used in the
waste determination, any information
prepared by the generator in making
such determination.

{ii) The waste analysis plan shall also
contain records of the following:

{A) The dates and times waste
samples were obtained, and the dates

- the samples were analyzed;

(B) The names and qualifications of
the person(s) who obtained the samples;
(C) A description of the temporal and

spatial locations of the samples;

(D) The name and address of the

_ laboratory facility at which analyses of

the samples were performed;

(E) A description of the analytical
methods used, including any clean-up
and sample preparation methods; -

(F) All quantitation limits achieved
and all other quality control results for
the analysis (including method blanks,
duplicate analyses, matrix spikes, etc.),
laboratory quality assurance data, and
description of any deviations from
analytical methods written in the plan
or from any other activity written in the
plan which occurred; :

{G) All laboratory results
demonstrating that the exclusion
specifications have been met for the

. waste; and

(H) All laboratory documentation that
support the analytical results, unless a
contract between the claimant and the
laboratory provides for the
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documentation to be maintained by the
laboratory for the period specified in
paragraph (¢)(11) of this section and also
provides for the availability of the
documentation to the claimant upon
request.

i) Syngas fuel generators shall
submit for approval, prior to performing
sampling, analysis, or any managerment
of a syngas fuel as an excluded waste,

a waste analysis plan containing the
elements of paragraph (c})(7)(i) of this
section to the appropriate regulatory
authority. The approval of waste
analysis plans must be stated in writing
and received by the facility prior to
sampling and analysis to demonstrate
the exclusion of a syngas. The approval
of the waste analysis plan may contain
such provisions and conditions as the
regulatory authority deems appropriate.

%;) Comparable 1‘{151 sampling and -
analysis. (i} General. For each waste for
which an exclusion is claimed, the
generator of the hazardous waste must
test for all the constituents on appendix
VIII to this part, except those that the,
generator determines, based on testing
or knowledge, should not be present in
the waste. The generator is required to
document the basis of-each
determination that a constituent should.
not be present. The generator may not
determine that any of the following
categories of constituents should not be
present: -

(A) A constituent that triggered the
toxicity characteristic for the waste
constituents that were the basis of the
listing of the waste stream, or
constituents for which there is a
treatment standard fer the waste code in
40 CFR 268.40;

{B) A constituent detected in previous
analysis of the waste; )

(C) Constituents introduced into the
process that generates the waste; or

" (D) Constituents that are byproducts.
or side reactions to the process that
generates the waste,

Note to paragraph (c)(8): Any claim under
this section must be valid and accurate for all
hazardous constituents; a determination not
to test for a hazardous constituent will not
shield a generator from liability should that
constituent later be found in the waste above
the exclusion specifications.

(ii) For each waste for which the -
exclusion is claimed where the
generator of the comparable/syngas fuel
is not the original generator of the
hazardous waste, the generator of the
comparable/syngas fuel may not use
process knowledge pursuant to
paragraph (¢)(8)(i) of this section and
must test to determine that all of the
constituent specifications of paragraphs
(a)(2) and (b} of this section have been
met.

(iii) The comparable/syngas fuel
generator may use any reliable
analytical method to demonstrate that
no constituent of concern is present at
concentrations above the specification
levels. It is the responsibility of the
generator to ensure that the sampling
and analysis are unbiased, precise, and
representative of the waste. For the
waste to be eligible for exclusion, a
generator must demonstrate that:

. (A) Each constituent of concern is not
present in the waste above the
specification level at the 95% upper
confidence limit around the mean; and

(B) The analysis could have detected
the presence of the constituent at or
below the specification level at the 95%
upper confidence limit around the
mean.

(iv) Nothing in.this paragraph
preempts, overrides or otherwise
negates the provision in § 262.11 of this
chapter, which requires any person wha
generates a solid waste to determine if
that waste is a hazardous waste.

(v) In an enforcement action, the
burden of proof to establish
conformance with the exclusion
specification shall be on the generator
claiming the exclusion.

(vi) Tge generator must conduct
sampling and analysis in accordance
with their waste analysis plan
developed under paragraph (c)(7) of this
section.

(vii) Syngas fuel and comparable fuel
that has not been blended in order to
meet the kinematic viscosity
specifications shall be analyzed as
generated.

(viii) If a comparable fuel is blended
in order to meet the kinematic viscosity
specifications, the generator shall:

(A) Analyze the fuel as generated to
ensure that it meets the constituent and
heating value specifications; and

(B) After blending, analyze the fuel
again to ensure that the blended fuel
continues ta meet all comparable/syngas
fuel specifications.

(ix} Excluded comparable/syngas fuel
must be re-tested, at a minimum,
annually and must be retested aftera
process change that could change the
chemical or physical properties of the
waste.

(9) Speculative accumulation. Any
persons handling a comparable/syngas
fuel are subject to the speculative
accumulation test under § 261.2(c)(4) of
this chapter.

(10) Records. The generator must
maintain records of the following
information on-site:

(i) All information required to be
submitted to the implementing
authority as part of the notification of
the claim:

(A) The owner/operator name, )
address, and RCRA facility ID number of
the person claiming the exclusion;

(B) The applicable EPA Hazardous
Waste Codes for each hazardous waste
excluded as a fuel; and

(C) The certification signed by the
person claiming the exclusion or his
authorized representative. ,

(ii) A brief description of the process
that generated the hazardous waste and
process that generated the excluded
fuel, if not the same;

{iii) An estimate of the average and
maximum monthly and annual
quantities of each waste claimed to be
excluded; !

(iv) Documentation for any claim that
a constituent is not present in the
hazardous waste as required under
paragraph (c)(8)(i).of this section;

(v) The results of all analyses and all
detection limits achieved as required
under paragraph (c)(8) of this section;

(vi) If the excluded waste was
generated through treatment or
blending, documentation as required
under paragraph (c)(3) or (4) of this
section; | :

(vii) If the waste is to be shipped off-
site, a certification from the burner as
required under paragraph (c}(12) of this
section; ‘ '

(viii) A waste analysis plan and the
results of the sampling and analysis that
includes the following:

(A) The dates and times waste
samples were obtained, and the dates
the samples were analyzed;

(B) The names and qualifications of
the person(s) who obtained the samples;

(C) A descriptian of the temporal and
spatial locations of the samples;

(D) The name and address of the
laboratory facility at which analyses of
the samples were performed;

(E) A description of the analytical
methods used, including afiy clean-up
and sample preparation methods;

(F) All quantitation limits achieved
and all other quality control results for
the analysis (including method blanks,
duplicate analyses, matrix spikes, etc.),
laboratory quality assurance data, and
description of any deviations from
analytical methods ‘written in the plan
or from any other activity written in the
plan which occurred;

(G) All laboratory analytical results
demonstrating that the exclusion
specifications have been met for the
waste; and ‘ .

(H) All laboratory documentation that
support the analytical results, unless a
contract between the claimant and the
laboratory provides for the
documentation to be maintained by the
laboratory for the period specified in
paragraph (c)(11) of this section and also
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provides for the availability of the
documentation to the claimant upon
request; and

(ix) If the generator ships comparable/
syngas fuel off-site for burning, the
generator must retain for each shipment
the following information on-site:
~ {A) The name and address of the
facility receiving the comparable/syngas
fuel for burning;

(B) The quantity of comparable/
syngas fuel shipped and delivered;

(C) The date of shipment or delivery;

(D) A cross-reference to the record of
comparable/syngas fuel analysis or
other information used to make the
determination that the comparable/
syngas fuel meets the specifications as
required under paragraph (c)(8) of this
section; and

(E) A one-time certification by the
burner as required under paragraph
(c)(12) of this section.

(11) Becords retention. Records must
be maintained for the period of three
years. A generator must maintain a
current waste analysis plan during that
three year period.

(12) Burner certification, Prior to
submitting a notification to the State
and Regional Directors, a comparable/
syngas fuel generator who intends to
ship their fuel off-site for burning must

obtain a one-time written, signed

statement from the burner:

(i) Certifying that the comparable/
syngas fuel will only be burned in an
industrial furnace or boiler, utility
boiler, or hazardous waste incinerator,
as required under paragraph (¢)(2) of
this section:

(ii) Identifying the name and address
of the units that will burn the
comparable/syngas fuel; and

(iii) Certifying that the state in which
the burner is located is authorized to
exclude wastes as comparable/syngas

fuel under the[provisions of this section.
&

(13) Ineligible waste codes. Wastes
that are listed because of presence of
dioxins or furans, as set out in
Appendix VII of this part, are not
eligible for this exclusion, and any fuel

- produced from or otherwise containing

these wastes remains a hazardous waste
subject to full RCRA hazardous waste
management requirements.

PART 270—EPA ADMINISTERED

"PERMIT PROGRAMS: THE

HAZARDOUS WASTE PERMIT

" PROGRAM

1, The authority citation for part 270
continues to read as follows:

Authority: 42 U.5.C. 6905, 6912, 6924,
6925, 6927, 6939, and 6974.

Subpart D—Changes to Permits

2. Section 270.42 is amended by
adding a new paragraph (j) to read as
follows:

§270.42 Permit modification at the request
of the permittee,

* * * * "

(j) Combustion facility changes to
meet part 63 MACT standards. The
following procedures apply to
hazardous waste combustion facility
permit modifications requested under
Appendix I of this section, section L(9).

(1) Facility owners or operators must
comply with the Notification of Intent to =
Comply (NIC) requirernents of 40 CFR
63.1211 before a permit modification
can be requested under this section.

(2) If the Director does not approve or
deny the request within 90 days of

* receiving it, the request shall be deemed

approved. The Director may, at his or
her discretion, extend this 90 day
deadline one time for up to 30 days by
notifying the facility owner or operator.
3. In § 270.42 Appendix I is amended
by adding entry L(9) to read as follows:

Appendix I to § 270.42—Classification
of Permit Modification

Modification

Class

L. incinerators, Boilers and Industrial Furnaces

- *

9. Technology Changes Needed to meet Standards under 40 CFR part 63 (

L - .

1

- -

Subpart EEE—National Emission Standards for Hazardous Air

Pollutants From Hazardous Waste Combustars), provided the procedures of §270.42(i) are followed

- -

- 0 *

- "

1Class 1 modifications requiring Agency prior approval.

* * o * *

Subpart G—Interim Status

4. Section 270.72 is amended by
adding paragraph (b)(8) to read as
follows:

§270.72 Changes during interim status.

(b) L %

(8) Changes necessary to comply with
standards under 40 CFR part 63,
Subpart EEE—National Emission

Standards for Hazardous Air Pollutants
From Hazardous Waste Combustars.

[FR Doc. 98-15843 Filed 6-18-98; 8:45 am]
BILLING CODE 6560-50-P
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July 21, 1998

John H. Johnston, Chief
Office of Air Quality

1558 Washington Street, East
Charleston, WV 25311-2599

Re:  Comments on 45 CSR 25, “To Prevent and Control Air Pollution

from Hazardous Waste Treatment, Storage. or Disposal Facilities”

Dear Mr. Johnston:

Enclosed herewith for filing are the comments of the West Virginia Manufacturers
Association on the proposed regulation of the Division of Environmental Protection, Qffice of
Air Quality, 45 CSR 25, “To Prevent and Control Air Pollution from Hazardous Waste
Treatment, Storage, or Disposal Facilities.”

Please do not hesitate to contact me with any questions or comments you may have.

Very truly yours,

('_Yﬁd" e ST W \./ *V/L‘(_ C’L//%/A_,é

Karen S. Price

KSP/skl
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Board of Directors
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L INTRODUCTION

The Office of Air Quality (“OAQ”) of the Division of Environmental Protection (“DEP”)
proposed for promulgation revisions to the regulation entitled, “To Prevent and Control Air Pollution
from Hazardous Waste Treatment, Storage, or Disposal Facilities,” 45 CSR 25, also known as “Reg
23,” on June 17, 1998. Comments of interested persons are to be filed with the OAQ by July 21,
1998.

The West Virginia Manufacturers Association ("WVMA") files these comments in
accordancg with the notice of proposed rule-making discussed above. The WVMA is an
organization comprised of a large number of business, manufacturing, and other interests of all sizes
located throughout West Virginia. WVMA members are subject to and greatly affected by
environmental regulations such as the one now proposed by the Office of Air Quality, and

historically have been interested and involved in legislative and regulatory actions that affect the



manufacturing community. Through its routine and informed participation the WVMA seeks to
ensure the development of a reasonable and consistent regulatory programs for West Virginia

facilities.

I1. COMMENTS

A. Incorporation by Reference

. The WVMA continues to support the incorporation of the federal rules by reference as

required by W.Va. Code § 22-1-3. Incorporation by reference creates consistency between the
federal and state regulatory requirements, avoids duplication and unnecessarily lengthy state rules,
provides correlative guidance from the federal programs, and facilitates EPA’s approval of the State
prbgram.

B. Consolidation of DEP Hazardous Waste Programs

The WVMA urges the DEP to consolidate the regulation of air emissions from hazardous
waste facilities. This aspect of the regulatory program, including permitting of these facilities, has
traditionally been distributed between the Office of Air Quality and the Office of Waste Management
(“*OWM?”), and covered by two separate rules, 33 CSR 20 and 45 CSR 25. The WVMA suggests
that the DEP promulgate a single rule and issue a single permit for activities governed by the State
Hazardous Waste Management Act. This recommendation does not affect enforcement which would
continue to be administered by both OAQ and OWM personnel, however, permitting would be

consolidated.



For years implementation of the regulation of air emissions from hazardous waste treatment,
storage and disposal facilities was vested in the Air Pollution Control Commission (“APCC.”) With
the passage of the DEP Reorganization Bill in 1994, the Office of Air Quality assumed the statutory
authority of the old APCC.

The WVMA understands that the OAQ maintains a staff of two to handle permits relating
to. air emissions from hazardous waste management facilities. It is further the WVMA’s
understanding that the OAQ receives monies from the OWM to implement the air portion of the
hazardous waste management program. Moreover, an entire separate rule continues to be
maintained to address the air aspects of hazardous waste management. The WVMA submits that
this unnecessary duplication of efforts results in wasting limited agency resources and burdens the
regulated community which is obliged to comply with the duplicative regulations. Accordingly, an
executive decision needs to be made to consolidate the air and waste subparts of hazardous waste
management including promulgation of a single rule and a single permit.

At the very least, a single permit process needs to be coordinated between the OWM and the
OAQ so that public participation requirements set forth in 33 CSR 20, §11 need only be
accomplished once. Recently proposed public participation requirements include numerous notices
to the public, méetings with interested persons and other requirements that will be time consuming.
Resources of the OWM, OAQ and the permittee will be conserved by coordination and consolidation
of these requirements. Specifically, the WVMA urges that, where a permit application is filed, the
public participation requirements be coordinated so that the requisite procedures only need to be

undertaken a single time.



C. Specific Comments
1. Sections 4.5, 4.6 and 4.7

For clarity, the WVMA submits that the stricken language in each of these sections which
reference specific subparts § 40 CFR Parts 264 and 265 be reinstated as each is specific to emissions
from the type of treatment, storage and disposal activity managing hazardous waste, i.e, 4.5
addresses containers, 4.6 addresses tanks, and 4.7 addresses surface impoundments. Each
specifically includes reference to whether 40 CFR 264, subparts AA, BB or CC apply. Thus, leaving
the current language will provide clearer guidance to the user of the rule.

2. Section 8.1.b -- Activity Fees

The OAQ proposes to remove the word “major” from modifications or renewals of permit
for hazardous waste management facilities. The effect of the proposal is that every modification
will trigger the same fee. Yet, there is no fiscal impact (revenue increase) stated in the Fiscal Note
of the proposed rule. The fee remains at $1,000; however, the WVMA questions how much
additional review will be derived from applying the fee to all modifications or renewals and not just
“major” modifications or renewals.

The WVMA submits that Class I modifications, as set forth in 40 CFR 270.42, include only
ministerial changes that do not require substantial agency review. A Class I modification, for
example, encompasses administrative and informational changes; correction of typographical errors;
equipment replacement or upgrading with functionally equivalent components (e.g., pipes, valves,
p@ps, conveyors, controls); changes in the frequency of or procedures for monitoring, reporting,

sampling, or maintenance activities by the permittee (to provide for more frequent monitoring,

4



reporting, sampling, or maintenance); changes in name, address, or phone number of coordinators
or other persons or agencies identified in the contingency plan. Any review of the proposed change
by the OWM is commensurately simple. Accordingly, the fee ought to reflect the minimal effort
involved in review of the Class I permit modifications. The Office of Water Resources has
recognized the minimal effort in processing a minor permit modification in the WV NPDES program
and has reflected this effort in their $50 fee. See 47 CSR 26, § 6.6. Therefore, the WVMA submits
Class I permit modification fees ought to be no greater than $50. Class 2 and 3 modifications would
then retain the $1,000 fee. This revision correlates to a better degree the amount of human resources
expended by the OAQ in effecting the permit application change.
III. CONCLUSION

The WVMA is committed to being an advocate for reasonable regulatory standards, and, in
the spirit of continued cooperation, submits these comments in anticipation that the OAQ will give
them due consideration. If the OAQ has any questions or if additional information is desired, please
contact the WVMA.,

Respectfully submitted this 21st day of July, 1998.

Karen S. Price, President

West Virginia Manufacturers Association
2001 Quarrier Street

Charleston, West Virginia 25311

(304) 342-2123



Prepared by:

Robinson & McElwee

P.O. Box 1791

Charleston, West Virginia 25326
Contact: Michael P. McThomas, Esquire
(304) 347-8339
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é UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
x REGION I

1650 Arch Street
Philadelphia, Pennsylvania 19103-2029

JUL 15 1998
Mr. John Johnston, Chief
Office of Air Quality
West Virginia Division of Environmental Protection
1558 Washington Street
Charleston, West Virginia 25311

Re: 45 CSR 25 Proposed Regulations
Dear Mr. Johnston:

Enclosed are the formal comments of the U.S. Environmental Protection Agency (EPA)
on proposed revisions to the Office of Air Quality’s hazardous waste regulations for the State of

West Virginia.

»

Our review of the proposed regulations was conducted in the context of assisting West
Virginia to adopt a set of hazardous waste regulations consistent with the Federal program, and
which, upon proper application by the State, will result in EPA’s revision authorization of West

Virginia’s hazardous waste program.,

Our Office would like to extend our appreciation for the dedication demonstrated by your
staff who have worked on these regulations for WV’s hazardous waste program.

Thank you for the opportunity to comment on the State’s proposed hazardous waste
regulations. We look forward to working with the State throughout the regulatory adoption and
EPA authorization process.

Sincerely,

L T S —

ohn J. Humphries, IIT, Chief
State Programs Branch

Enclosures

cc: Ms. Lucy Pontiveros, WV OAQ
Mr. H. Michael Dorsey, WV OWM

Customer Service Hotline: 1-800-438-2474



EPA COMMENTS ON 45CSR25
OFFICE OF AIR QUALITY PROPOSED REGULATIONS

Necessary for Authorization

The Office of Air Quality (OAQ) at 45-25-1.5.b incorporates the provisions contained in
33CSR20 (the Office of Waste Management’s regulations) effective July 1, 1998. This
incorporation of the Office of Waste Management (OWM) regulations is necessary to coordinate
the hazardous waste program between the two State Agencies. The July 1, 1998 OWM
regulations incorporates the Federal program through July 1, 1996.

Our concerns arise with the second portion of the citation at 1.5.b. The citation is written
correctly and does not need to be revised, however, EPA is requesting through this document
that specific rewritten regulatory text, as suggested below, be added to 45CSR25.

The QAQ is correct in excepting the OWM’s incorporation of the Federal Code since
both of the State Agencies have proposed to incorporate the Federal Code as of July 1, 1997 in
other citations. However to maintain coordination among the two State Agency programs, OAQ
needs to incorporate the OWM’s regulations. Since OAQ can not incorporate prospectively,
they have incorporated the July 1, 1998 OWM regulations. The 1998 OWM regulations include
areas which have been rewritten to suit the needs of your State. EPA has requested changes to
the July 1, 1998 OWM rewritten regulations during this past year. The OWM has agreed to
make the suggested changes and have since rewritten Section 33-20-11.

As these newly OAQ proposed regulations incorporate the OWM regulations effective
July 1, 1998 they have incorporated rewritten State regulations which will not be current and
acceptable for authorization of the State’s hazardous waste program.

Recent changes made to the OWM regulations (now being concurrently proposed)
need to be added to the OAQ regulations as a separate section under 45CSR25 for both of
the Agencies to be current and approvable for State Authorization. Attached are copies of
the proposed OWM 33-20-11 along with our comments on these regulations. Since these
additional comments are only editorial in nature, the OAQ and the OWM should discuss
these changes and make the necessary corrections prior to the OAQ adding this additional
section to it’s proposed 45CSR25 regulations.

Suggested for Regulatory Adoption

EPA has recently promulgated two new rules which may be of interest to the State for
considering adoption during this Legislative Session. These rules are as follows:

-

12/8/97- Hazardous Waste Treatment, Storage and Disposal Facilities and Hazardous ' .~ o

Waste Generators: Organic Air Emission Standards for Tanks, Surface Impoundments
and Containers.



6/19/98 - Hazardous Waste Combustors, Final Rule. Part 1

This rule covers RCRA comparable fuel exclusion, permit modifications for hazardous
waste combustion units trying to comply with the MACT, Notification of Intent to
Comply for MACT subject facilities, and waste minimization and pollution prevention
criteria for compliance extensions. This rule is considered less stringent than the
existing Federal regulations. Adoption of this rule will greatly enhance the
implementation of the upcoming MACT standards and ease the permitting burden on the
States.

If the State is interested in adopting these new rules, the OAQ and the OWM should
discuss how changes should be made to encompass the incorporation within 45CSR25 and
33CSR20 to ensure consistency within the program. The State can incorporate the specific
federal register notices into their regulations.




OFFICE OF WASTE MANGEMENT
33-20-11 PROPOSED REGULATIONS
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-- The provisicons of the 40 CFR part

40 CFR Part 270.

270 are hereby adopted and

11.1.,

ted by reference with the

1Nncorpora

thig

i

exceptions and additions set forth

modifications,

section.

£ 40 CFR

are amended to read as follows

1S1071S O

The prov

40 CFR §270.1.

11.2.

§270.1(c) (2) (viii) (C)

Thermostats and mercury containing lamps as described in

()
40 CFR §273.4.

40 CFR 270.2 Definitions.

11.3.

For purposes of this

tion of “"RCRA permit",

the term "RCRA permit" means "West V

ini

]

11.3.a. Def

hazardous

The following additional requirements

irginia

section,

waste management permit".



shall apply _to obtain a hazardous wasts management vermit in West
Virginia. All references in 40 CFR part 270 to 40 CFR part 124
shall be deemed to be references to tneg aprplicable provisions of
subsections 11.4. through 11.14. of this ruia. To the =xtent of
any inconsistency'with 40 CEFR part 276G, the specific provisions
contained herein shall control.

11.4. Application Fees.

11.4.a. Any person who applies for a permit for the
construction or operation of a hazardous waste management
facility. or both, shall submit ag part of said application a
money order or cashier's check pavable Lo "The Hazardous Waste
Management Fund" of the state treasury. Persons reguired to .
obtain a permit-bv-rule pursuant to thege regulations are not
required to pay a permit application fee. ‘

11.4.b. Such fee shall be determined by the schedule set

forth in table 1 of this rule, If the cumulative rotal of
avplication feeg impoged under this section equals or exceeds
fifty thousand dollarsg ($50,000) then the person required to pay
the fees may, at the person's option, elect £o submit the fee
payments in installments over a three vear period. The
installiments submitted to the division of envirconmental
protectiorn may not be less freguent than annually and the amount
submitted annually may not be less than one-third of the total

amount due. o
11.4.c. The chief reserves the right to promulgate rules

establishing a permit renewal fee at a later date.

11.5. Pre-application Public Meeting and Notice *

11.5.a. Applicability. The reguirements of this section

11.5. shall apply toWest Virginia hazardous waste manggement
Part B permit applications geeking initial vermits for hazardcus
waste manadgement units. The requirements of rhig section shall
also apply toWest Virginia hazardous wgste management Part B
permit applications seeking renewal of permits for such units,
where the renewal application ig propesing a significant change
in facility operations, For the purposes of this section, a
"significant change" is any change that would qualify as a Class
3 permit modification (See 40 CFR 270.42 for a description of
permit modificationg). The reguirements of thig section do not
apply to permit modifications under 40 CER 270.42 or to
applications that are submitted for rthe sole purpose of
conducting post-closure activitieg or post-closure activities and

corrective action at a facility.

. : . .
11.5.b. Prior to the submission of a West Virginial hazardous

waste management Part B permit applicaticon for a faciLitV. the
applicant must hold at least one meeting with the public in order




to solicit guestions from the community and inform the community
of proposed hazardous waste management activities. The applicant
shall post a sign-in sheet or otherwise provide a wvoluntary
opportunity for attendees to provide their names and addresses.

11.5.c. The applicant shall submit a summary of the meeting,

along with the list of attendees and their addresses developed
under subsection 11.5.b. of this section, and copies of anv
written comments or materials submitted at the meeting, to the
permitting agengy as a part of the part B application, in
accordance with 40 CFR 270.14 (b).

11.5.d. The applicant must provide public notice of the

pre-application meeting at least thirty (30) davs orior to the
meeting. The applicant must maintain, and provide to the
permitting agency upon reguest, documentation of the notice.

11.5.4.1. The applicant shall provide public notice in
all of the following forms:

11.5.4.1.A. A newspaper advartigement. The applicant
shall publish a notice, fulfilling the requirements in subsection
11.5.4.2. of thig section, in a newspaper of general circulation

in_the ¢ounty or equivalent jurisgdiction that hosts the proposed
location of the facility., In addition, the chief shall instruct
the applicant to publish the notice in newspapers of general
circulation in adijacent counties or egquivalent djurisdictions,
where the chief determines that such publication is necessary to
inform the affected public. The notice must be published as a
display advertisement.

11.5.4.1.8B. A visible and accessible sian. The

applicant shall post a notice on a clearly marked sign at or near
the facility, fulfilling the regquirements in subsection 11.5.d.2.
of this section. If the applicant places the sign con the facility
property, then the sign must be large encugh to be readable from
the nearest point where the public would pass by the site.

l11.5.d4.1.¢C. A broadcast media announcement. The
applicant shall broadcast a notice, fulfilling the requirements
in subsection 11.5.d.2. of this section, at least once on at
least _one local radio station or television station. The
applicant may employ another medium with prior approval of the

chief.

11.5.d4.1.D. A notice to the permitting agency. The

applicant shall send a copy of the newspaper notice to the
permitting agency and the chief shall forward copies to the
appropriate units of State and local government having
jurisdiction over the area where the facility is, or is proposed
to be, located; and to each state agency having any authority
under State law with respect to the construction or operation of




the facility.

11.5.d.2. The notices reaguired under subsgection
11.5.d.1. of this section must include:

11.5.4.2.A. The date, time, and location cof the
meeting; y
I

11.5.4.2.8B. A brief description of the purpose of

|
i

the meeting:;

[

11.5.4.2.C. A brief description of the facilitv and

proposed operations, including the address or a map (e.g., a
sketched or copied street map) of the facility location;

11.5.d4.2.D. A statement encouraging people to

contact the facility at least seventvy-two (72) hours pefore the
meeting if they need special access to participate 1n the

meeting; and

|
11.5.4.2.E. The name, address, and telephone numbexr
of a contact person for the applicant.

11.6 Public Notice Requirements at the Application Stage

11.6.a. Applicability., The —=quirements of this section

11.6. shall apply to all West V_ Finia hazardous waste management -

‘Part B permit applications seeking initial permifs for hazardous
waste management units. The requirements of this section shall
also apply Lo hazardous waste management Part B permit
applications seeking yenewal of permitsg for such unitcs upon the
expiration of the existing permit. The regquirements of this
section do not apply to permit modifigations under 40 CFR 270.42
or permit applications submitted for the sole purpose of
conducting post-closure activities or post -closure activities and

corrective action at a facility.

11.6.b. Notification. The chief shali provide public notice

as reguired in this section 11.6. when a Part B permit
application has been submitted. The chief shall provide publig

notice to:

11.6.b.1. The applicant: |
11.6.b.2. All persons on a mailing list deveiooed under

t

11.12.d4.1.D.

|
11.6.b.3. The appropriate units of state and local

government having jurisdiction over the area where the%facilitv
is proposed to_be located: and to each state adency haylnq any
authority under State law with regpect Lo rhe construction or




operation of the facility, that a part B vermit application has
been submitted to the chief and ig available for review.

11.6.bh.4. Any person otherwige entitled to raceive

notice under gubsection 11.6.b., of this rule may waive the right
to receive notice for any classes and categories of permits.

11.6.¢. The notice shall be published within a reascnable

period of time after the application is received by the chief.
The notice must include:

11.6.c.1. The name and telephone number of the
applicant's contact person;

1ll1.6.c.2. The name and telephone number of the
permitting agency's contact office, and a mailing address to
which information, opinions, and inguiries mayv be directed
throughout the permit review process:

ll1.6.c.3. An address to which people can write in
order to be put on the facility mailing list:

11.6.c.4. The location where copies of the permit
application and any supporting documents can_be viewed and
copied;

11.6.c.5. A brief description of the facility and

proposed operationsg, including the address or a map (e.a., a
sketched or copied street map) of the facility location on the
front page of the notice; and

11.6.c.6. The date that the application was submitred.

11.6.d. Concuxrent with the notice required under section
11.6.b. of this section, the chief must place the permit
application and any supporting documents in a location accessible
to the public in the vicinity of the facility or at the
permitting agencyv's office.

11.7. Information Reposgitory

11.7.a. Applicability. The requirements of this section

apply to all applications seeking West Virginia hazardous waste

management permits for hazardous waste management units.

11.7.b. The chief mayv assess the need, on a case-by-case

basis, for an information repository. When assessing the need for

an information repository, the chief shall consider a variety of

factors, including: the level of public interest; the type of

facility; the presence of an existing repository; and the

proximity to the nearest copy of the administrative recoxd. If




the chief determines, at any time after submitcal of a permit
application, that there is a need for a rapogsitory, then the
chi=f shall notify the facility that 1t musc agrabliisn and
maintain an information repositorv.

11.7.c. The information repository snall contain all
documents, reports, data, and informaticn de=med necessary by the

chief to fulfill the purposes for which the repository is
eatablished. The chief shall have the discretion t£o limit the
contents of the repository. !

|
11.7.d. The information repository shall be located and

maintained at a site chosen by the facility. If the chief finds
the site unguitable for the purposes and persons for which it was

established, due to problems with the location, hours of
availability, access, or other relevant consideraticns, then the

chief shall specify a more appropriate site.

11.7.e. The chief shall specify requirements for informing

rhe public about the information repository. At g minimum, the
chief shall reguire the facility to provide a written notice
2bout the information repogitory to all individuals on the

facility mailing list.

11.7.f. The facility owner/operator shall be responsible for

maintaining and updating the repogitory with appropriate _
information throughout a time . riod specified by the chief. The

chief may close the repository at his or her discretion, based on

the factors in 11.7.b. of this section.

11.8. Application for a Permit

11.8.a. Anv person who reguires a permit under this rule
shall complete, sign, and submit to the chief an application for
each permit reguired under this rule. Applications are not

regquired for hazardous waste permits by rule pursuant to 40 CFR §

270.60. The chief shall not begin the processing of a permit
until the applicant has fully complied with the application
requirements for that permit. Permit applicaticons must comply
with the signature and cergification reguirements of 40 CFR §

270.11.

|
11.8.b. If the applicant fails or refuses Lo correct

deficiencies in the application, the permit may be denied and
appropriate enforcement actions may be raken under the applicable

statutory provisgsions of WV Code §22-18-1 et Sed. y

11.8.¢. If the chief decides that a site vigit is hecessar!_

for any reason in conjunction with the processing of an
application, he or she shall notify the applicant and a date

shall be scheduled.

i
|
\




11.8.d4. The effective date of an application is the date on

which the chief notifies the applicant that the application isg
complete as provided for in 11.7.b. of chis seccion.

11.8.e. For each application the chisf shall, no later than
the effective date of the application, vrepare and mail to the
applicant a proiject decision schedule. The schedule shall
specify target dates by which the chief intends to:

11.8.e.1. Prepare a draft permit;

l11.8.e.2, Give public notice;

11.8.2.3. Complete the public comment period, including
‘any public hearing:

11.8.e.4. Issue a final permit.

11.9 Modification, Revocation and Reissuance, or Termination
of Permitg

1l.9.a. Permits may be modifigd, revoked and reissued, or
terminated either at the request of an interested person
(ingluding the permittee) or upon the chief's initiative.
However, permits may only be modified, reveoked and reissued, or
terminated for the reasons spec . :ed in 40 CFR 8§ 270.41 or
270.43. All requests shall be :: writing and shall contain facts

‘oY reasong supporting the reguest.

11.9.b. If the chief decideg the reguest is not justified,
he or she shall send the requester a brief written response

giving a reason for the decision. Denials of requests for
modificatign, revocation and reissuance, or termination are not
subject to public netice, comment, or hearings. Denials by the

chief may be appealed to the Environmental Quality Board in
accordance with section 15 of thig rule.

11.5.b.1. If the chief tentatively decides to modifyv or

revoke and reissue a permit under 40 CFR §§270.41 or 270.42 (c),
he or she shall prepare a draft permit under section 11.9.
incorporating the proposed changes. The chief may request
additional information and, in the case of a modified permit, may
reguire the submission of an updated application. In the case of
a_revoked and reiggued permit, the chief shall reguire the
submission of a new application.

11.9.b.2. In a permit modification under this section,
only those conditions to be modified shall be reopened when a new

draft permit is prepared. All other aspects of the existinq '
permit shall remain in effect for the duration of the unmodified
permit. When a permit is revoked and reissued under this




section, the entire permit is reopened iust ag if the permit had
expired and was being reissued. During any revocation and
reissuance proceeding the permittee shall comply with all
conditions of the existing permit until a2 new £inal cermit is
reissusd. .

11.9.b.3. "Classes 1 and_2 Modificarions” as defined in
40 CFR §270.42 (a)_and (b) are nobt subject £O rhe reguirements of

this section.

11.9.c. If the chief tentatively decides to terminate a
permit under 40 CFR § 270.43, he or she shall issue a Notice of
Intent Cto Terminate. A Notice of Intent tO Terminate 15 a tvpe
of draft permit which follows the same procedures as _any draft
permit prepared under gsection 11.10.

;
i
|
i

11.10. Draft Permits. \

11.10.a. Once an application is complete, the chiéf shall
tentatively decide whether to prepare a draft permit or to deny
the application.

11.10.b.. If the chief tentagivelv decides to deny the

permit application, he or she shall issue a Notice of Intent to
Denv. A Notice of Intent to Deny the permit application is a
tvpe of draft permit which follows the same procedures as any
draft permit prepared under this section. If the chief's final
decision ig that the tentative decision to deny the permit
application was incorrect, he or she shall withdraw the Notice of

Tntent to Denv and proceed to prepare a draft permit.

11.10.c. If the chief tentatively decides €o 1s55Ue a
permit, he or she shall prepare a draft permit that contains the
following information:

11.10.¢.1. All conditions under 40 CFR §§270.30 and

270 .32 ;

11.10.¢c.2. All compliance schedules under 40 CEFR_§
270.33;
11.10.¢.3. All monitoring requirements under 40 CFR

§270.31; and, |

11.10.¢c.4. Standards for treatment, sStoradge, and/or
disposal and other permit conditions under 40 CFR §270.30.
|

11.10.d. All draft permits prepared by the chiefiunder this

section shall be acg¢ompanied by a fact sheet and shall be based

on the administrative record, publicly noticed and made available

for public comment.

|
i
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11.11 Fact Sheet

11.1l.a. A fact sheet shall be prepared for every draft

permit for a major hazardous waste management facility, or for
each draft permit which the chief finds is the subiect of
wide-spread public interest or raises major issues. The fact
sheet shall briefly set forth the principal facts and the
significant factual, legal, and methodological and policy
gquestions considered in preparing the draft permit. The chief
shall send the fact sheet to the applicant and, on request, to
any other person,

11.11.b. The fact sheet shall include when applicable:

11.11.b.1. A brief description of the tvpe of facility
or activity which is the subject of the draft permit:

11.11.b.2. The type and quantity of waste, fluids. or

pollutants which are proposed to be or are being treated, stored,
disposed of, injected, emitted, or discharged:

11.11.b.3., A brief summary of the basis for the draft
permit conditions including references to applicable statutory or
regulatory provisions and appropriate gsupporting references to
the administrative record;

_ 11.11.b.4. Reasons why any reguested variances or.
alternatives to required standards do or do not appear justified:

11.11.b.5. A degcription for reaching a final decision
on a draft permit including:

11.11.b.5.A. The beginning and the ending dates of
the comment period and the address where comments will be

received;

11.11.b.5.B. Procedures for requesting a hearing and
the nature of that hearing; and

11.11.b.5.C. Any other procedures by which the public
may participate in the final decision.

11.11.b.6. Name and telephone number of a person to
contact for additional information.

11.12. Public Notice of Permit Actions and Public Comment
Period

11.12.a Scope. The chief shall give public notice if the

following actions have occurred:




11.12.a.1. A draft peyrmit has been preparsd.
11.12.a.2. A hearing has been scheduled.

11.12.b. No' public notice is required when a reguest for
permit modification, revocation and reigsuance, or termination is

denied under section 11.10. Written notice of that denial shall
be given to the reguester and to the permictee.

11.12.c. Timing. Public notice of the preparation ‘of a

draft permit (including a Notice of Intent to Deny a Permit
Application) required undexr section 11.12.a. shall allow at least

forty-five (45) days for public comment. Public notice of a
public hearing shall be given at least thirty (30) days_before
the hearing. (public notice of the hearing may be given at the
same time as public notice of the drafc permit_and the two
notices may be combined.) !

11.12.d. Public notice of activities described in section
11.12.a. of this section shall be given by the following methods:

11.12.4.1. By mailing a copoy of a notice to the

following persons (any persorl othexrwise entitled to receive
notice under this paragraph wmay waive his or her rights to
receive notice for any classes_and categories of permits) ;

11.12.4.1.A. The applicant; |

11.12.4.1.8B. An& other agency which the chief knows

has issued or is requirxed to issue a RCRA, UIC, PSD (ori other
permit under the Clean Air Act or West Virginia Code §22-5-1 =t.

seq., NPDES, 42 U. §.C. §1344, or sludge management permit for the

game facility or activity;

11.12.d4.1.C. Federal and state agengies with

Surisdiction over fish, shell fish and wildlife resources and
over coastal zones management plans, the advigory council on
historic preservation, and the state historic preservation

office, as applicable,

11.12.4.1.D, Persons on a mailing list developed by:

(a) Including those who reguest in writing

to be on the 1list;

(b) Soliciting persong for "area lists" from

participants in past permit proceedings in that area; and

(c) Notifving the public of the opportunity

to be put on the mailing list through periodic public in the
public press and in such publications as regicnal and state
i




funded newsletters, environmental bulletins, or state law
journals. (The Chief may update the mailing lists from time to
time by requesting written indications of continued inferest from
those listed. The Chief may delete from the lists Lhe name of

any person who fails to respond to such reguest.)

11.12.4.1.D.4i. To any unit of local government
having Jurisdiction over the area where the facility is proposed
to be located; and

11.12.4.1.D.ii. To each state agency having anv
authority under state law with respect to the construction or
operation of such facilitwy.

11.12.d.2. Publication of a notice in a daily or weeklvy
major local newspapex of general circulation and broadcast over
local radio stations.

11.12.d.3. Tn g manner constituting legal notice to the
public under state laws; and

11.12.d.4. Any other method reasonably calculated to
give actual notice of the action in guestion to the person
potentially effected by it, including press releases or any other
forum or medium to elicit public participation.

11.12.e. 2All public notices issued under this section shall
contain the following minimum information:

11.12.e.1. Name and address of the office processing the
permit action for which notice is being given;

11.12.e.2. Name and address of the permittee or the
permit applicant and, if different, of the facilityv or activity
requlated by the permit.

11.12.e.3. A brief description of the business conducted
at the facility or activity described in the permit application
or the draft permit;

11.12.e.4. Name, addresgs and telephone number of a

person from who interested persons may obtain further
information, including copies of the draft permit and fact sheet;

and

1l.12.e.5. A brief description of the comment procedures

required by sections 11.13:. and 11.14. and the time and place of

any hearing that will be held, including a statement of
procedures to reguest a hearing (unless a hearing has already
been scheduled} and other procedures by which the public ma

participate in the final decision.




11.12.e.6. The location of the administcrative record,
the times that which the record will be cpen for public
inspection;

11.,12.e.7. any additional information considered

necessary Qr proper.

11.12.£f. Public notices for hearings. In addition to the

general public notice described in section 11.12.8. of this
section, the public notice of a hearing shall contain_che
following information: !

11.12.£.1., Reference to the date of previous public
notices relating to the permit;

11.12.£.1.4. Date, time, and place of the hearing;

11.12.f.1.B. A brief description of the nature and
purpose of the hearing, including the applicable rules and
procadures;

11.12.g. In addition to the.general public noticé described

in sectionm-11.12.e. of this sectign, all persons identified in
section 11.12.4.1.4, 11.12.d4.1.8B, and 11.12.4d.1.C of thHis section

shall be mailed a copy of the fact sheet, the permit application
and the draft permit, as applicable.

11.13. Public Comments and Reguests for Public Hearings

During the public comment period provided under section
11.12., any interested person may submit written comments on the
draft permit and may request a public _hearing, if no hearing has
already been scheduled. A reqguest for a public hearing shall be
in writing and shall state the nature of the issues proposed to
be raised in the hearipng. All comments shall be considered in
making the final decision and shall be answered as provided in
section 11.17.

11.14 Public Hearings

11.14.a. The chief shall hold a public hearing whenever he
or she finds, on the basis of requests. a significant degree of
public interest in a draft permit. )

11.14.b. The chief may algo hold a public heaxing at his or

her discretion, whenever, for instance, such a hearing might

clarify one or more issues involved in the permit decision.
{

11.14.c. The chief shall hold a public hearing whenever he

or she receives written notice of opposition to a draft permit
[




and a request for a hearing within forty-five (45) davs of public
notice under section 11.12.c.: whenever possible the c¢hief shall
schedule a hearing under this section at a location in convenient
Lo the nearest population genter to the proposed facility.

11.14.c.1. Publi¢ notice of the hearing shall be given
as specified in section 11.12.

11.14.d. Whenever a public hearing will be held the chief

shall designate a presiding officer for the hearings who shall be
regponsible for its scheduling and orderly conduct.

ll.l4.e. Any person may submit oral or written statements
and data concerning the draft permit. Reasonable limits may_ be
set upon the time allowed for oral statements, and the submission
of statements in writing may be required. The public comment -
period under section 11.12. shall automatically be extended to
the close of any publig hearing under this section. The hearing
officer may also_extend the comment period by so stating at the
hearing.

11.14.f. A _tape recording or written transcript of the
hearing shall be made available to_the public.

11.15. Reopening of the Public Comment Period

11.15.a. TIf any data, information, or arcuments submitted

during the public comment period appear to raise substantial new
guesticons concerning a permit, the chief mav take one or more of

the following actions:

11.15.a.1. Prepare a new draft permit, appropriately
modified, under Section 11.9. of these rules.

11.15.a.2. Prepare a revised fact sheet under Section
11.11. of these rules and reopen the comment period.

11.15.a.3. Recopen or extend the comment period under

Section 11.15. of these rules to give interested persons an
opportunity to comment on the information or arguments submitted.

11.15.b. Comments filed during the recpened comment period
shall be limited to the substantial new gquestions that caused its

reopening. The public potice under Section 11.12. of these rules

shall define the scope of the reopening.

11.16. Igsuance and Effective Date of Permit

11.16.a. After the close of the public comment period on a

draft permit the chief shall issue a final permit decision. The
chief shall notify the applicant and each person who has




submitted written comments or requested notice of the final
permit_decision. The notice chall include reference to the
procedures for appealing a decisicn on the permit. FOr purposes
of this section the final permit decision means a final decision
to issue, deny, moedify, or revoke and reissue, or terminate a

permit.

11.16.b. A final permit decigsion shall become effective
thirty (30) days after the service of Notice of Decigion unless:

L
=

11.16.b.1. A later effective date ig gpecified in the

decision; ©or

11.16.b.2. Review is reguested or evidentiary hearing is

requested; or

11.16.b.3. No comments requested change in the draft
peyrmit, in which case the permit shall become effective
immediately upon issuance.

11.17. Response to Comments

11.17.a. At the time that any final permit decision 1s
issued, the chief ghall issue a response to comments. This
response shall:

11.17.a.1. Specify whi - provisions, if any, on the
‘draft permit have been changed in the final permit decision, and
rhe reasons for the change; and

" 11.17.a.2. Briefly describe and respond to all

significant comments on draft permit or the permit application
vaised during the public¢ coument period, or during any hearing,

11.17.b. The response Lo comments shall be available to the

public.

11.18. Administrative Record

11.18.a. The provisions of a draft permit prepared under

subsection 11.10. of this yule shall be based on_the
administrative records consisting of:

11.18.a.1. The application and any supoortind&data
furnished by the applicant:

11.18.a.2. The draft permit or notice of inteﬁt to deny

the application or to terminate the permit:

11.18.a.3. The fact sheet:




1l.18.a.4. All documents cited in the fact sheet; and

11.18.a.5, Other documents contained in the supporting
file for the draft permit.

11.18.b. The chief shall base final permir decisions on the
administrative record consisting of:

11.18.b.1. Administrative record for the draft permit

11.18.b.2. All comments received during the public

comment period provided under subgection 11.12. of rhis rule
(including any extension or reopening under subsection 11.15. of

this rule)

11.18.b.3. The _tape or transcript of any hearing(s) held
under subsection 11.14. of this rule;

11.18.b.4, Any written material submitted at such
hearing;

11.18.b.5. The response tg comments regquired by
subsection 11.17. of this rule whith identified and Supports any
change made in the draft permit and anv new material placed in
the record under that subsection;

11.18.b.6. Qther documents contained in the supporting
file for the permit: T

11.18.b.7. An addendendum to the fact sheet if needed:

and

11.18.b.8. The final permit.
11.18.c. The admipistrative record shall be complete on the

date the final permit is issued.

11.18.d. Material readily available at the issuing agency
office _or published material that ig generally available, and
that is included in the administrative record under subdivisions
11.18.a. and 11.18.b. of this rule, need not be phvsically
included with the rest of the record as long as it is
specifically referred to in the fact sheet or in the addendum to
the fact sheet.

11.19. Public¢ Access to Information.

11.19.a. Any records, reports, or information and anvy
permit, permit applications, and related documentation within the

chief's possession shall be available to the public for
inspection and copving; provided, however, that upon a




satisfactory showing to the chief that such records, reports,
permit documentation, or information, or anv part hersof would,
if made public, divulge methods or processss OL activities
entitled to protection as trade secrets, the chiaf shall
consider, treat, and protect such racords as confidential.

11.19.b. It shall be the responsibility of the person
claiminag any information as confidential under the provision of
subsection 11.19. of this rule £Q clearly mark each padge
containing such information with the word "CONFIDENTIAL".and to
submit an affidavit setting forth the reasons that said person
pelieves that such information is entitled £o protection.

11.19.¢c. Anv document submitted to the chief whicﬁ ceontains

information for which claim of confidential information is made
shall be submitted in a sealed envelope marked "CONFIDENTIAL" and
sddressed to the chief. The document shall be submitted in two
(2) separate parts. The first part shall contain all information

which is not deemed by the person preparing the report asg
confidential and shall include appropriate cross-references to
the second part which contains data, words, phrases, paragraphs,
or pages and appropriate affidavits containing or relating EO:
information which is claimed to be confidential.

ah

11.19.d. No information shall be protected as confidential

information by the chief unless it is submitted in accordance
with the provisions of subdivi  on 11.19.¢. of. thig rule and no

information which ig submitted .n accordance with the provision
of subdivision 11.19.c¢. of this rule shall be afforded protecticn

as confidential information unless the chief finds that such
protecticon is necessary LO protect trade secrefs. The person who

submits information c¢laimed to be confidential shall receive
written notice from the chief as £o whether the information has
been accepted as confidential or not,

11.19.e. All information which meets the tests of
subdivision 11.19.d. of this rule shall be marked with the ferm
"ACCEPTED" and shall be protected as confidential information.

Tf waid person fails to satisfactorily demonstrate to the chief
that such information in the form presented to him meets the
criteria of subdivision 11.19.d. of this rule, the chief shall
mark the information "REJECTED" and promptly returned such
information to the person submitting such information. ' The chief

shall retain a copy of such information for reference.

11.19.f. Nothing contained herein shall be construed so_as

to restrict the release of relevant confidential information
during situacions declared to be emergencies by the chief or his

designee.

11.19.g. Nothing in subsection 11.19, of this rule may be
construed as limiting the disclosure of information bv‘the

|
|




division to anvy officer, emplovee, or authorized representative
of the State or federal government concerned with effecting the
purposes of subsection 11.195. of this rule.

11.19.h. Persons interested in obtaining information

pursuant £o subsection 11.19. of this rule should submit a
reguest in_accordance with the environmencal cuality board rule

46 CSR 8.

11.20. 40 CFR §270.12. The provision of 40 CFR §270.12 are

excepted from incorporation by reference. Availability of
information provided under thisg rule is controlled by the
provision of W. Va. Code, §22-18-12 and subsection 11.17. of this

rule.,

11.21, 40 CFR §270.24. The provisions of 40 CFR §270.24 are

excepted from incorporation by references. Consult the rules of
the office of air gquality regarding emissions form process vents.,

11.22. 40 CFR_§§270.60(b) and 270.64. The provision of 40 CFR
58270.60(b) and 270.64 are excepted from incorporation by
reference. Consult the rules of the office of water resources
and the environmental gquality board regarding the requirements
for underground injection wells. -

§ 33-20-12. DEED AND LEASE DISCLOSURE; NOTICE IN DEED TO
PROPERTY.

12.1. Recording Requiremenﬁ. -- The owner of the property on

which a hazardous waste management facility is located must
record, in accordance with state law, a notation on the deed or
lease to the facility Property -- or on some other instrument
that is normally examined during title search -- that will in
perpetuity notify any potential purchaser of the property that:

l2.1.a. The land has been used to manage hazardous wastes;
and

12.1.b. Its use is restricted under 40 CFR § 264.117(c) .

12.2. Upon actual transfer of property which contains

hazardous wastes that have been stored, treated, or disposed of,
the previous owner ghall notify the chief in writing of such

transfer.

12.3, Other Requirements. -- Nothing contained in this
section of this rule shall relieve any person from comply;ng with
the requirements on deed and lease disclosures set forth in W.

Va. Code, § 22-18-21.

§ 33-20-13. UNIVERSAL WASTE RULE.



EPA COMMENTS ON PROPOSED
REGULATIONS



West Virginia

40 CFR Part 124

Corresponding
State

RCRA Regulatory

Regulatory Citation.  Citation Comments

Specific Comments:

1. 1245() 11.9b.1,p. 28 In the first sentence, the State should correct the internal reference “11.9” 1o
read “11.10” which addresses “Draft Permits”.

2. 124.10(a)(2) 11.12.b., p. 30 In the first sentence, the State should correct the internal reference “11.10" to
read “11.9” which addresses “Modification, Revocation and Reissuance, or
Termination of Permits”

3. 124.14(b)(1) 11.15.a.1,p. 33 The State should correct the internal refersnce to “11.9" to read “11.10"
which addresses “Draft Permits”.

4. 124.14(b)(3) 11.15.a3,p. 34 The State should correct the internal reference to “11.15" to read “11.12" to
properly correspond to the Federal code’s reference to § 124.10.

5. 124.17(a)1) 11.17.a.1,, 34 In the first sentence, West Virginia should correct “on the draft permit” to
read “of the draft permit”.

6. 124.17(a)(2) 11.17.a2.,p.34  The State should insert “the” between “on” and “draft”. This typographical
error was addressed in specific comment 14 of the initial review.

7. 270.2 “RCRA 11.3.a,p. 22 In the third sentence, the State should change “11.4 through 11.14” to “11.5

permit” through 11.18” to be consistent with the reorganization of 33-20-11,

8 27012 11.20., p. 37 In the last line of this provision, West Virginia should replace “11.17” with
“11.19” which addresses “Public Access to Information™.

9. 11.12.d.1.D.(c), In the parenthetical, West Virginia may want to replace both occurrences of

10.

124.10)(1)(ix)(
&)

124.14() & ©

p. 31

11.15, pp. 33-34

“Chief” with “chief’. Throughout the rules the State does not capitalize the
word “chief”,

Throughout this section, the State capitalizes the word “Section” which is
inconsistent with the use of the word in other provisions. The State may want
replace “Section” with “section” for internal consistency.
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45CSR25

TO PREVENT AND CONTROL AIR POLLUTION FROM
HAZARDOUS WASTE TREATMENT, STORAGE, OR DISPOSAL FACILITIES

RESPONSE TO COMMENTS

At the public hearing on proposed revisions to 45CSR25 conducted on July 21, 1998, no one
submitted oral comments. However, the Division of Environmental Protection Office of Air Quality (OAQ)
did receive two written comments on the rule. The comments were from the West Virginia Manufacturers
Association and the U.S. Environmental Protection Agency (EPA) Region II. The OAQ has summarized
these comments and provides the following response.

I Commenter; West Virginia Manufacturers Association

COMMENT A. Consistency of Federal and State rule
This comment noted that the incorporation by reference of federal rules is desirable
because it creates consistency between federal and state regulatory requirements,
avoids duplication and lengthy state rules, provides guidance from the federal
programs, and facilitates EPA’s approval of the State program.

RESPONSE A. The OAQ responds that it has used the device of incorporation by reference
throughout the proposed rule, except where it is not feasible or practical to do so.

COMMENT B. Consolidation of DEP Hazardous Waste Programs
The OAQ should consolidate the air and waste subparts of hazardous waste
management. There should be a single rule and a single permit for activities
governed by the State Hazardous Waste Management Act to avoid unnecessary
duplication of effort. At the very least, the air and waste program should consolidate
and coordinate the public participation requirements of their respective programs.

RESPONSE B. The OAQ does not believe that consolidation of the air and waste programs is
necessary or appropriate under the circumstances. Both the Office of Waste
Management and the Office of Air Quality have legal authority and jurisdiction to
regulate air emissions from hazardous waste facilities. Furthermore, W.Va. Code
§22-18-6 (a)(13) requires that two separate permits be issued. The OAQ, however,
recognizes the need to eliminate any unnecessary duplication and/or inconsistencies
between the two programs and the OAQ has drafted 45CSR25 with that purpose in
mind. Incorporation by reference of the requirements of 33CSR20 should greatly
assist in this regard, although it should be noted that the proposed rule does not rely
as heavily on incorporation by reference as the rule adopted, effective May 1, 1998,
due to the agency’s efforts to make the rules consistent and in response to comments
by EPA. (See comment and response below).

Additionally, EPA is in the process of shifting the federal hazardous waste combustor
rule to the Clean Air Act under 40 CFR Part 63. Part 1of that rule was promulgated
June 19, 1998 for Hazardous Waste Combustors (incinerators, cement kilns, and light
weight aggregate kilns). Part of the rule provides a new RCRA permit modification
provision which is intended to make it easier for facilities to make changes to their



COMMENT C.

RESPONSE C-1

RESPONSE C-2

existing RCRA permits when adding air pollution control equipment or making other
changes in equipment or operation needed to comply with the new air emission
standards known as MACT standards (40CFR Part 63). Part 2 of the rule is expected
to be finalized in December of 1998. Evidently, with these changes, two separate
permits will be issued. Based on EPA schedules, the Boilers and Industrial Furnaces
rule is expected to be promulgated under 40 CFR Part 63 in the year 2000.

Regarding the suggestion that the two offices coordinate their public participation
procedures, the offices have met and discussed ways this might be accomplished.
However, a single public notice and other combined public participation procedures
may not be feasible for several reasons. The combustion requirements administered
by the OAQ are highly technical compared with other parts of the hazardous waste
management program. The review of trial burn plans and risk assessment protocols
are time consuming and require specialized knowledge. Also, the federal public
participation requirements for combustion units at 40 CFR Part 270 (previously
incorporated by reference in 45CSR25) are more extensive than those for other parts
of the hazardous waste program in that the public is given notice and an opportunity
to comment at the early stage of trial burn plan submission. This notice is in addition
to the public notice and comment period given later in the process after the agency
has prepared a draft permit.

Specific Comments # 1

The stricken language in Sections 4.5, 4.6, and 4.7 which references specific
subparts of § 40 CFR Parts 264 and 265 should be reinstated to provide clearer
guidance to the user of the rule.

Specific Comments #2

The removal of the term“major” for modifications or renewals of permit for
hazardous waste management facilities will trigger the same activity fee for all types
of modifications and the rule’s fee of $1000.00 is not warranted for the processing
of more minor modifications, such as Class I modifications. Rather, the fee should
be $50.00 for such modifications.

The OAQ does not agree with this comment and believes the rule is sufficiently clear
with respect to which parts of the federal regulations are incorporated . (See Table
25-A). The revisions to these three subsections were proposed by the agency due to
the fact that there may provisions of the federal regulations, other than 40 CFR Parts
264 and 265, which apply to these types of units, for example certain provisions of
Part 270.

In response to this comment, the proposed rule has been revised to create a separate
fee for Class 1 modifications. Some Class I modifications require the agency’s
technjcal review and evaluation and can be time-consuming. For example, a Class
1 modification may be requested for combustion equipment replacement or
upgrading with functionally equivalent component such as pipes, valves, pumps,
controls. This request is required to be justified by equipment design information.
Therefore, as suggested, a separate fee for Class 1 permit modifications has been
included in the proposed rule.

To facilitate this change, the fiscal note has been revised.



II. COMMENTER: United States Environmental Protection Agency

1. Necessary for Authorization
EPA recommends consistency in both 45CSR25 and 33CSR20 in the permit process.
The OAQ agrees with EPA’s comment pertaining to consistency and has made revisions to the
proposed rule. Per EPA recommendations, and for the purpose of the final state authorization for
hazardous waste management programs, OAQ’s proposed rule mirrors the 33CSR20 current proposed
rule regarding the adoption of 40 CFR Part 124. OAQ’s 45CSR25, Sections 5.1 to 5.14 is the
counterpart to OWM’s 33CSR20, Sections 11.5 to 11.18.
The modifications and changes in 33CSR20 and 45CSR25 are a joint effort of the Office of Air
Quality and Office of Waste Management to maintain consistency, and to attain the Final
Authorization of the West Virginia Hazardous Waste Management Program.

2. Suggested for Regulatory Adoptio
EPA has recently promulgated two new rules which may be of interest to the State for considering
adoption during this Legislative Session.
12/8/97- Hazardous Waste Treatment, Storage and Disposal Facilties and Hazardous Waste

Generators: Organic Air Emission Standards for Tanks, Surface Impoundments and
Containers.

RESPONSE. This has been adopted by reference in 45CSR235 Section 1.5.c.
6/19/98 Hazardous Waste Combustors, Final Rule. Part ]
RESPONSE.  This has been adopted by reference in 45CSR25 Section 6.3.

3. Specific Comments (40 CFR 124 Note that the page numbers may have changed, due to the

changes and additions made in this rule.

COMMENT A. EPA’s first comment pointed out 10 typographical errors in the rule.

RESPONSE A. Correction has been made by making the indicated changes in the rule under 45 CSR
25 Section 5.

COMMENT B-1. Page 27, OWM Section 11.8.d. and e (OAQ Section 5.4.b. and 5.4.e.). State should
cither: (1) remove the provisions at 11.8.d. and 11.8.e. since the State no longer has
an analogue to 124.3(c), or (2) adopt an analogue to 124(c) and at 11.8.d., replace
“11.7.b.” with the State’s analogue to 124(c).

RESPONSE B-1 Correction has been made by adopting the 124(c) as specified in OAQ Section 5.4.b.
(33CSR20 Section 11.8.b.)

COMMENT B-2. Page 29, OWM Section 11.11.a. (OAQ Section 5.7.a. ). The State should remove

phrase “for a major hazardous waste management facility, or for each draft permit
which the chief finds is the subject of wide-spread public interes or raises major
issues”. The first sentence should be changed to “A fact sheet shall be prepared for



RESPONSE B-2.

COMMENT B-3.

RESPONSE B-3

COMMENT B-4.

RESPONSE B-4.

COMMENT B-5.

RESPONSE B-5.

COMMENT B-6.

RESPONSE B-6.

COMMENT B-7.

RESPONSE B-7.

COMMENT B-8.

RESPONSE B-8.

every draft permit.”

Corrections have been made in sections 5.6.d. and 5.7.a. to clarify that a fact sheet
is required to the same extent as required by the federal regulation.

Page 30, OWM Section 11.12.d.1.B., (OAQ Section 5.8.d.1.B.). The correct citation
for §404 of the Federal Water Pollution Control Act is 33US.C. § 1344,

Correction has been made to this rule.

Page 31, OWM Section 11.12.d.1.D.i., and 11.12.d.1.D.ii, (OAQ Section 5.8.d.1.D.1
and 5.8.d.1.D.ii.). The State should redesignare 11.12.d.D.i. and 11.12.d.1.D.ii as
11.12.d.1.Ei.and 11.12.d.1.E.1i.

Correction has been made by making the indicated changes in this rule.

Page 32, OWM Section 11.12.e.4. (OAQ Section 5.8.e.4.). The State should revise
“of the draft permit and fact sheet” to “of the draft permit, fact sheet, and the
application”.

Correction has been made by making the indicated changes in this rule.

Page 33, OWM Section 11.14.c.1. and 11.14.d. through 11.14.f. (OAQ Section
5.10.). The State should redesignate 11.14.d. through 11.14.f. as 11.14.e. through
11.14.g.

Correction has been made by making the indicated changes in this rule.

Page 33 & 34, OWM Section 11.15. (OAQ Section 5.11.). The State should add an
analogue to 124.14(e) to explicitly require public notice be issued under 11.12.

The language from Section 124(e) was adopted and specified under OAQ Section
5.11.c. (OWM Section 11.15.c).

Page 25, OWM Section 11.6.b.2. (OAQ Section 5.2.b.2.). The State may want to
replace the period at the end of this provision with “; and” because this provision

is the second item in a list of three items found at 11.6.b.]. through 11.6.b.3.

Correction has been made to this rule.
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NOTICE OF PUBLIC
HEARING AND
PUBLIC COMMENT
PERIOD.

1

| on Tuesdav, July 21, 1998

. Beginmng at 4:00 p.m. the
Wasr Virgima Division of En-
viranmental_ Protection, Of-
fice of Air Quality will hold a
aublic hearing an the follow-
tng legislative rules:

A5CSRE "Ambient Air Qual-
itv Standards far Sulfur Qx-
ides and Particulata Matter'’

i45CSR? “Rules Pertaining
‘0 Amaient Air Quality Stan-
daras far Carhon Manoxide
ang Qzone’”

15C5R14 “Siandards of Pers
formance fur New Srgrignary
3ourcas Pursuant to 40 CFR
Part 40"

45C5R24 "To Prevent and

Cantrol Emissions from Hos-
mital/  Medical/ Infectious
Waste Incinergtors'’

4SCSR2S "To Frevent and

Cantral  Air Pollution from
Hazardous Waste Treatment,
Starage, ar Disposal Facill-
HEH

45C5R11 "Aacid Rain Provi-
sions and Permits’’

45CSR34  “Emission  Stan-
dards far Hazardous Air Pal-
lutants Pursuant ta 40 CFR
Part 43

45C5R35 "Requirements faor
Qeterrmuning  Conformity  of
Transportation  Plans, Pro=
grams, _and Projects Devels
. ooved, Funded or Aporoved.

Unger Title 23 U.5.C, or The:

Fageral Transit Laws, to Ape

'miicanle Air Quality Imoie--

s mentation  Plans  (Transpor-
i tatian Canformity}'

]

i Jmon  authorization  and
aramuigation of revisions to
‘ 15CSRa, 15CSR9, and
43C5R14, the Office of Air
jQuality wili seek feaeral ap-
iargvat of the rule cnange by
the U.5, Environmental Pro-
tactien Agency far inglusian
ir rhe State mpilementation
S'ar for the Fageral Clean
CAT ACT

Joon  authorizgtion and
arcmulgation of 15CSR24, the
|rule will be submitted to the
(U.5. Environmental Protac-
tlen Agency as aart of fhe
(Srare 2lan for Muynicipal Sal-
tid Naste  [MSW)  Landfills.
1Jaan authorizarian and
promulgation of revisions of
143CER25, the rule will be sub-
ymutted o the U.S. Environ-
mantal Pratection Agency as
part of rhe State Hazartdous
Waste Management Pro-~
gram.

Upan  quihorization and
pramulgation at revisions ta
45CSR16, 45CSR13 and
45C5R14, the Office of Ajr
Quality will seek federal dai-
eggtion of authority fram the
U.3. Environmentgl Protee-
-Itian  Agency to implement

lena anfarce the revised stan-"

iaaras.
!

I The hearing will he held in

ire Office of Ajr Quality’'s
Conference Room located af
15338 Washington Street East,
Charleston, ~ West  Virginig.
The hegring is ooen to the
ouolic. Written and oral COMme=
ments by the public will be
accaoted during the hearing
an Juiy 215t and will be made
@ 2art of the rulemaking re-
cora  The oublic may gisa
suomit writtan camment by
matl ar other dslivery to the
Cfiice of Air Quaiity hrough
4utv 21st for inclysien in the
rulemgking record gt the fai.
lowing adarass;

Jenn M. Johnsten, Chief
QOffice of Ajr Quulihlr
1558 Washingtan St g.
Charlestan, WV _25311.2599

. Copias of the proposed |
islative rules will be avgil
able for public review on or
Detars June 14, 1998 af the Of.
fice of Air Quality's Charles.
ton office at rhe gbove ag-
dress.

(407945)
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NOTICE OF PUBLIC HEARING AND
PUBLIC COMMENT PERIOD

On Tuesday, July 21, 1998 beginning at 6:00 p.m., the West Virginia Division of
Environmental Protection. Office of Air Quality will hold a public hearing on the following

legislative rules:
45CSRS

45CSR9

45CSR16

45CSR24

43CSR25

45CSR33

45CSR34

45CSR36

“Ambient Air Quality Standards for Sulfur Oxides and Particulate Marter”

“Rules Pertaining to Ambient Air Quality Standards for Carbon Monoxide
and Ozone”

“Standards of Performance for New Stationary Sources Pursuant to 40 CFR
Part 60”

“To Prevent and Control Emissions from Hospital/Medical/Infectious
Waste Incinerators”

“To Prevent and Control Air Pollution from Hazardous Waste Treatment,
Storage, or Disposal Facilities”

“Acid Rain Provisions and Permits”

“Emission Standards for Hazardous Air Pollutants Pursuant to 40 CFR Part
63"

“Requirements for Determining Conformity of Transportation Plans.
Programs, and Projects Developed, Funded or Approved Under Title 23
U.S.C. or The Federal Transit Laws, to Applicable Air Quality
Implementation Plans (Transportation Conformity)”

Upon authorization and promulgation of revisions to 45CSRS8, 45CSR9, and 45CSR36, the
Office of Air Quality will seek federal approval of the rule change by the U.S. Environmental
Protection Agency for incluston in the State Implementation Plan for the Federal Clean Air Act.

Upon authorization and promulgation of 45CSR24, the rule will be submitted to the U.S.
Environmental Protection Agency as part of the State Plan for Municipal Solid Waste (MSW)
Landfills. Upon authorization and promulgation of revisions to 45CSR25, the rule will be submitted
to the U. S. Environmental Protection Agency as part of the State Hazardous Waste Management

Program.

Upon authorization and promulgation of revisions to 45CSR 16, 45CSR33 and 45CSR34, the
Office of Air Quality will seek federal delegation of authority from the U.S. Environmental



Protection Agency to implement and enforce the revised standards.

The hearing will be held in the Office of Air Quality’s Conference Room located at 1558
Washington Street East, Charleston, West Virginia. The hearing is open to the public. Written and
oral comments by the public will be accepted during the hearing on July 21st and will be made a part
of the rulemaking record. The public may also submit written comments by mail or other delivery

to the Office of Air Quality through July 21st for inclusion in the rulemaking record at the following
address:

John H. Johnston, Chief
Office of Air Quality

1558 Washington Street East
Charleston, WV 25311-2599

Copies of the proposed legislative rules will be available for public review on or before
June 18, 1998 at the Office of Air Quality’s Charleston office at the above address.
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DIVISION OF ENVIRONMENTAL PROTECTION

CECIL H. UNDERWOOD OFFICE OF AIR QUALITY MICHAEL P. MIANO
GOVERNOR DIRECTOR
John H. Johnston, Chief

August 5, 1998

Ms. Judy Cooper

Director Administrative Law
Secretary of State

Building 1, Suite 157-K
1900 Kanawha Blvd., East
Charleston, WV 25305-0770

RE: 45CSRS8, 45CSR9, 45CSR16, 45CSR24, 45CSR25, 45CSR33, 45CSR34, 45CSR36
Agency-Approved Rules -- Office of Air Quality

Dear Ms. Cooper:

Pursuant to our telephone conversation last week, please find attached a copy of the
public hearing transcript related to each of the above-referenced agency-approved rules. These rules
were filed with your office and the Legislative Rule-Making Review Committee on J uly 31, 1998, and
August 3, 1998. We would appreciate your appending the copy with the appropriate rule package
previously filed.

As always, we appreciate your assistance and cooperation in this and other rulé-making
matters. If you have any questions, please call me at my office (304) 558-1213.

Sincerely,

Yo M foe

Karen G. Watson,
Attorney

KWG/mes
attachments

PERMITTING & PROGRAMS
1558 Washington Street East, Charleston, WV 25311-2599 Phone: (304) 558-0885 Fax: (304) 558-1222
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RN Pl BEFORE THE WEST VIRGINIA DIVISION OF
) ENVIRONMENTAL PROTECTION
OFFICE OF AIR QUALITY

In the matter of:

PUBLIC HEARING ON PROPOSED LEGISLATIVE RULE

45 CSR 25 "To Prevent and Control Air Pollution
from Hazardous Waste Treatment, Storage
or Disposal Facilitiesn®

Transcript of proceedings had at a public
hearing in the above-styled matter taken by Missy L.
Young, Certified Court Reporter and Commissioner for the
State of West Virginia, at the West Virginia Division of
Environmental Protection, Office of Air Quality,
Conference Room, 1558 Washington Street, East, Charleston,
West Virginia, 25305, commencing at 6:02 p.m., on the 21st

day of July 1998, pursuant to notice.
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MS. CHANDLER: This public hearing will
now come to order on this 2lst day of July, 1998, in the
conference room of the West Virginia Division of
Environmental Protection, Office of Air Quality, located
at 1558 Washington Street, East, Charleston, West
Virginia.

The purpose of the public hearing is to
hear discussions on the proposed rules filed in the
Secretary of State’s Office on June 18, 1998 and noticed

in the State Register on June 18, 1998. The legislative

rules are 45CSR8, 45CS8R9, 45CBR16, 45CSR24, 45C8R25,
45C5R22, 45CS8R34 and 45CSR36. The rules were noticed in a

Class I legal advertisement in both the Charleston Dailvy

Mail and Charleston Gazette, and notice was also sent to

various individuals and organizations.

This public hearing is being held pursuant
to the provisions of 292 of the West Virginia Code and
Section 110 of the Clean Air Act.

By way of introduction, my name is Jeanne
Chandler of the Public Information Office of the West
Virginia Division of Environmental Protection. T will be

the moderator for these proceedings.

Q & A COURT REPORTERS, INC. (800) 937-9512
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In order to obtain separate transcripts
for each of the rules, the hearing procedure this evening
will be to introduce each rule individually, allow time
for oral comments and close the hearing for that
particular rule. Written comments for any rule may be
submitted at the end of this public hearing tonight. For
those of you wishing to make formal comments, a sign-up
sheet was provided to the right of me. DPlease sign up now
i1f you have not already done so. I remind you that the
comment period will end at the close of the public
hearing.

The court reporter is Ms. Missy Young,

Q & A Court Reporters, Inc. If anyone desires a
transcript of this proceeding, please contact Ms. Young at
937-2555,

The purpose of the public hearing is to
hear discussions on proposed Rule 45C8R25, "To Prevent and
Contrel Air Polluticon from Hazardous Waste Treatment,
Storage, or Disposal Facilities."

The current version of 45CSR25 establishes
a program of regulation over the treatment, storage, and
disposal of hazardous wastes in order to achieve and

maintain such levels of air quality as will protect the

Q & A COURT REPORTERS, INC. (800) 937-9513
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public health and safety and the environment from the
effects of improper, inadequate or unsound treatment,
storage or disposal of hazardous wastes.

The proposed rule changes are required to
maintain consistency with the Office of Wagte Management’s
current Rule 33CSR20 and with the current federal
regulations. Amendment of this rule is sought to adopt by
reference the specific permit requirements for air
emission controls for tanks, surface impoundments and
containers. The consistency of 45CSR25, 33CSR20 and
federal rules ig important for final authorization of the
West Virginia State RCRA Hazardous Waste Management
Program.

A federal counterpart to this proposed
rule exists. 1In accordance with the Director’s
recommendation, and with limited exception, the Office of
Air Quality proposes that the rule incorporate by
reference the federal counterparts. Because the proposed
rule incorporates by reference the federal counterpart, no
determination of stringency is required.

The floor is now open for public comment.
Please identify yourself and affiliation, if any, prior to

making comment.

Q & A COURT REPORTERS, INC. (800) 937-9512
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(No response.)

MS. CHANDLER: With no commentors and
there being nothing further, this public hearing for
45C8R25 is concluded.

(WHEREUPON, the public hearing

was concluded.)

Q & A COURT REPORTERSZ, INC. (800) 937-9512
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BEFORE THE WEST VIRGINIA DIVISION oF
ENVIRONMENTAL PROTECTION
OFFICE OF AIR QUALITY

STATE OF WEST VIRGINIA,

COUNTY OF KANAWHA, to-wit:

I, the undersigned, Missy L. Young, a
Certified Court Reporter and Commissioner within and for
the State of West Virginia, duly commisgioned and
qualified, do hereby certify that the foregoing is, to the
best of my skill and ability, a true and accurate
transcript of all the proceedings had in the
aforementioned matter.

Given under my hand and official seal this

3rd day of August 1998.

6) ey I Usans,

Certified rt Régﬁrteﬁ;77
Commissioner for t State of West® Virginia

My commission expires April 15, 2008.

Q & A COURT REPORTERS, INC. (800) 937-9512



