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SB 162 authorizing, Title 153, Series 18, Procedures for Canvassing Elections passed the
Legislature on March 9, 1996. It is now awaiting the Governor's signature.

You have sixty (80) days after the Governor signs SB 162 to final file the legisiative rule with the
Secretary of State's office. To final file your legislative rule, fill in the blanks on the enclosed form #6. the "Final
Filing" form and file the form with our office with a promulgaticn history of the rule. Authorization for your
legislative rule is cited in SB 162 Section 64-9-2(c) . The agency may set the effective date of the isgisiative
rule up to ninety (90) days from the date the legislative rule is final filed with the Secretary of State's office.
Please have an authorized signature on the bottom line.

: =>=IMPORTANT.: IF YOUR AGENCY HAS COMPLETED THE LEGISLATIVE RULE ON A WORD
PERFECT OR WORD PERFECT COMPATIBLE COMPUTER SYSTEM THAT USES A 3 1/2" DISK, YOU
MUST SUBMIT A CLEAN COPY WITH ALL UNDERLINING AND STRIKE-THROUGHS, HEADERS OR
FOOTERS REMOVED, TO CUR OFFICE WHEN FINAL FILING THE RULE. REMEMBER, THE TEXT OF
THE COMPUTER FILED RULE MUST BE IDENTICAL - WORD FOR WCRD, COMMA FOR COMMA, WITH
ALL UNDERLINING, STRIKE-THROUGHS, HEADERS CR FOOTERS REMOVED, AS THE HARD COPY
AUTHORIZED BY THE LEGISLATURE. NOTICE: ALL ELECTRONIC FILINGS NOT COMPLYING WITH
THIS WILL BE REJECTED AND SENT BACK TO THE AGENCY TO BE RESUBMITTED!

After the final rule is entered into the data base, the rule will be sent back to the agency for review and
proofing. The agency has ten (10) werking days to send a confirmation or corrections tc the Secretary of
States. |f the agency fails to return this within ten (10) working days, the rule will be filed in the data base with a
disclaimer attacned stating that the agency failed tc review the rule. Following confirmation, corrections er
failure to review, as the case may be, the Secretary of State shall submit to the agency a final version of the rule

for their records,

If you have any questions or need any assistance, please do not hesitate to contact cur office.

Thank you,
Administrative Law Division




TITLE 1583
LEGISLATIVE RULE
Secretary of State

SERIES 18
PROCEDURES FOR CANVASSING ELECTIONS

§153-18-1. General.

1.1. Scope -- This rule details procedures for the board of canvassers for
canvassing the resulis of selections conducted with paper ballots, lever voting machines,
or electronically tabulated ballots, including punch card ballots and optical scan ballots.

1.2. Authority. -- W. Va. Code §3-1A-6
1.3. Filing Date. -- June 23, 1895
1.4, Effective Date. --
§153-18-2. Definitions.
2.1. "Board of canvassers” or "board” means:

2.1.2. The county commission of each county for any statewide primary,
general or special election heid throughout the county, and for any other election
conducted in conjunction with a statewide election using the same precincts and election
officials;

2.1.b. The county commission of the affected county for any special election
ordered by that Commission and held throughout all or part of that county, and for any
other election conducted in conjunction with that county election using the same precincts
and eleciion officials;

2.1.c. The county commission and the board of education, jointly, for any
special levy or bond election orderad by the board of education;

2.1.d. The municipal governing body for any primary, general or special
election conducted by the municipal governing body entirely within the city and not held
in conjunction with any county or state election.

2.2. "Canvass" means the proceeding required by law in which the materials,
equipment and resuits of an election are reviewed, corrected and cfficially recorded prior
to the certification of that election.

2.3. "Election” means any statewide primary, genera! cr special election held




under the provisions of the West Virginia Code throughout the state or any of its
subdivisions.

2.4. ‘"Electronically tabulated ballots" means ballots authorized under the
provisions of Article 4A, Chapter 3 of West Virginia Code, including those baliots referred
to as punch card and optical scan ballots, which are counted by means of electronic
scanners or readers.

2.5, "lever voting machines" means those mechanical vote recording devices
authorized under the provisions of Ariicle 4, Chapter 3 of West Virginia Code in which the
votes cast are recorded on counters within the voting machine.

2.8. "Paper ballots" means ballots authorized under the provisions of Article 1,
Chapter 3 of West Virginia Cede which are counted by hand.

§158-18-3. Preparation.

3.1. The governing body constituting the board of canvassers shall schedule the
canvass to begin on the Friday immediately fcllowing a primary election, and on the fifth
day, not counting Sunday, after a general election. |f the fifth day falls on a Saturday or
legal holiday, the canvass shall begin on the next business day.

3.1.a. For a canvass conducted by the county commission or a joint
canvass conducted by the cocunty commission and beard of education, the canvass shall
be held at the county courtheuse; except that, for an election conducted with lever voting
machines, the canvass shall be convened at the place of storage of the voting machines
in order io perform the review required under section 7.

3.1.b. For a canvass conducted by a municipal governing body, the
canvass shall be held at city hall.

3.2. A guorum of the geverning body constituting the board of canvassers, orin
the case of a joint board of canvassers as prescribed in 2.1.c., & quorum of each
governing body, must be present to conduct the canvass.

3.2.a. If a guorum of the governing body, or each governing body, is not
present, the meeting will stand adjocurned until the next business day.

3.2.b. If the canvass cannot be compleied in one day, the board of
canvassers may adjourn uniil the next day, and so on from day to day until the canvass
is completed and the results declared.

. 3.3. The board of canvassers may utilize regular or temporary personnel to assist
with the canvass, but all procedures must be conducted under the supervision of a
gucrum of the board.




3.4. The presiding officer of the govarning body shall act as the presiding officer
of the board of canvassers.

3.5. The clerk of the county commission for canvasses conducted by the county
commission, or the municipal clerk or recorder for canvasses conducted by the municipal
governing body, shall assist the board of canvassers.

3.6. The officers having custedy of the materials and equipment of the elaction
shall bring it before the board at the proper time, as follows:

3.6.a. When paper ballots were used, the ballot boxes, all packages of
voted, unused, spoiled and challenged baliots, the pelibooks, tally shests, precinct return
certificates, official registration records, and cumulative returns;

3.8.b. For canvasses of slectronically tabuiaied ballot elections, the bailot
boxes, all packages of tabulated, spoiled, chalienged and any unused ballots, the
pollbooks, official registration records, voting devices, tabulating equipment, and computer
printouts of the unofiicial tabulation of the ballots for each precinct and any supplemeantary
tabulations such as tally sheets of hand counted ballots with write-in votes prepared on
election night; and

3.8.c. For canvasses of lever voting machine elections, following the
examination of the voting machines ai the piace where they are stored, according to the
procedures outlined in section 7, the packages of challenged, unused, and voted paper
ballois used in conjunction with the eleciion, the pollbooks, official registration records,
the precinct return cerificates, and the cumulative returns.

§158-18-4, Order of Canvassing Procedures by Voting System

4.1, For canvasses cf elections conducted with paper ballots, the board of
canvassers shall procead with steps outlined in sections 5, 6, 9, 10 and 11, in that order.

4.2, For canvasses of elections conducted with eiectronically tabulated ballots,
the board of canvassers shall proceed with steps outlined in sections 5, 6, 8, 8, 10 and
11, in that order.

4.3. For canvasses of elections conducted with lever voting machines, the board
of canvassers shall proceed with steps outlined in sections 7, 5, 8, 8, 10 and 11, in that
order,

§158-18-5. Receiving the Absentee Ballots for All Voting Systems

5.1. The clerk responsible for absentee voting for the election shall deliver to the
board of canvassers all abseniee ballots, lists and other documentation as follows:

5.1.a. All absentee ballots postmarked on or before election day but




received after delivery to the polls, along with the original applications and a precinct list
of those ballots, 10 be delivered in packets labeled with the precinct number;

5.1.b. All abseniee ballots challenged by the circuit clerk, along with the
original applications and a precinct list of those ballots, to be delivered in packets by
precinct, and :

5.1.c. All absentes ballots not postmarked by glection day and received
after the polis are closed, along with the coriginal applications and a list of those ballots,
to be delivered in a single packet.

5.1.d. Certification by the clerk responsibie for absentee voting that the
voter registration records for each absentee voter have been sxamined and that all
unchallenged absentee ballots were cast by voters properly registered.

5.2. The board of canvassers shall open the packet of absentee ballots with late
or missing postmarks received after the polls have closed, as described in subdivision
5.1.c. The board shall then:

5.2.a. Examine each absentee envelope for the pestmark;

5.2.b. Count and record in the record of the canvass the number of ballot
envelopes found with a late or missing postmark, return the envelopas to the packet and
hold them to be sealed after the precincts have besn processed; and

5.2.c. Place any ballot envelopes found to contain a postmark dated on or
before election day with the materials from the preper precinct te be processed utilizing
the step procedures issued by the Secretary of Siate according to subsection 6.1.

§153-18-6. Canvassing Each Precinct.

6.1. At least once annually, and not less than 15 days before the first election held
in that calendar year, the Secretary of State shall provide a step procedures manual for
canvassing individual precincts to each governing body responsible for canvassing the
returns of that election.

6.1.a. The manual shall include detailed descriptions of the steps required
to verify the accuracy of the "Statement of Ballots Used", the steps required for
processing absentee ballots as provided in subsections 5.1.a. and 5.2.c., and the steps
required for determining the disposition of the chzallenged ballots.

6.1.b. The manual shall include worksheets for the board of canvassers to
record the findings relating to each precinct and to enter the tallies of chalienged or
absentee ballots counted by the board of canvassers and added to the unofficial results.

6.2. In canvassing the precincts, the board of canvassers shall perform the step




procedures and complete the worksheets for each precinct, considering one precinct at
a time. -

§153-18-7. Special Canvassing Procedures for Elections Conducted with Lever
Voting Machines

7.1. Immediately after convening the canvass and before canvassing the individual
precincis as provided in section 5 of this rule, the board of canvassers shall examine
sach voting machine, with only one machine open at a time.

7.1.a. The board shall first compare the number of the machine and the
number of the external counier with the corresponding numbers entered on the precinct
return sheet.

7.1.b. The board shall then open the back of the machine and read the
tallies recorded on the counters for each position and compare those numbers with the
resuits recorded on the precinct returns. If the numbers differ, the board shall enter the
true numbers on the precinet returns in red ink, and relock the machine.

7.2. Any candidate cr that candidaie’'s party representative may cobserve the
reading and recording of the tallies during the examination of the voting machines.

§153-18-8. Special Canvassing Procedures for Elections Conducted with
Electronically Tabulated Ballots; Hand Counting Five Percent (5%) of Precincts.

8.1. The board of canvassers shall tally by hand the ballots of a number of
precincts equal to five percent of the total number of precincts in the jurisdiction, not
fewer than one precinct, and with fractions rounded to the nearest whele number, as in
the following table.

When the iotal precincts equal: Count the ballots of:

1-28 One precinct
30-49 _ _ Two precincts
50 - 89 Three precincts
70 - 8¢ Four precincts
90 - 108 Five precincis
110 - 129 Six precincts
13C - 149 Seven precincts
150 - 169 Eight precincts
170 - 189 Nine precincts

8.2. The board shall identify the precincts {c be counted by random selection, such
as by drawing, and may not arbitrarily select.

8.3. In order to reduce the potential for error, the tally should be made with two
persans reading cut the voies cast on each ballot, and two other should separaiely record




the votes read.

8.4. After the hand count of each precinct is recorded, the board shall compare
the recorded tallies with the tabulated results of the same precinets.

8.5. [f the difference between the tabulated resulis of the randomly selected
precincts and the hand counted results of the same ballots is more than 1% of the total
votes cast, all precincts must be hand counted.

153-18-9. Declaring the Results.

9.1. After the canvassing procedures have been completed for ali precincts, the
board shall re-total the votes cast for each candidate and for or against every issue. The
board shall then declare the resulting totals and enter each total into the record of the
canvass.

8.2. The board shall also announce the place and time, which shall be scheduled
at least forty-eight (48) hours after the declaration, of the meeting at which the results will
be certified if no recount is requested, and shail then adjourn until that time.

156-8-10. Certifying the Resulis.

10.1. I no recount is demanded according to the requirements of law, the board
shall prepare dupiicate certificates for a primary election for each office and each panty,
and for the general election for each office and ballot issue, with the total votes for each
candidate or question entered in words and numbers on the certificates. In the general
election, the certificates for federal, statewide, legislative and judicial offices shall ke
prepared in triplicate originals.

10.2. The beard shall take cfficial action to certify the results of the election, and
each member of the canvassing board shall sign each certificate.

10.3. The board of canvassers shall transmit certificates for a primary election
within thirty {30) days from the election, or within thirty (30) days from the completion of
a recount if one is requested, as follows:

10.3.a. One of each original shall be filed with the election records of the
county commission, or of the municipal governing board for a municipal primary election.

10.3.b. For candidates on the ballot only within the county, including single
county districts, county offices and county executive committee, one of each criginal shall
be filed with the clerk of the circuit court, and one copy of each shall be filed with the
Secretary of State.

10.3.c. For candidates on the ballot in more than one county, one of each
original shall be filed with the Secretary of State.




10.3.d. Forissues on the ballot, one of each original shall be filed with the
Secretary of Staie.

10.3.e. Upon request of the chairman of the political party executive
committee of the county, a certificate showing the number of votes received by each of
the candidates of the party in the county or any magisterial district therein.

10.3.f. For municipal elections, one of each original shall be filed with the
municipal recorder or cierk.

10.4. The board of canvassers shall fransmit certificates for a general election
within thirty (30} days from the election, or within thirty (30) days frem the completion of
a recount if one is requested, as follows:

10.4.a. One of each original shall be filed with the election records of the
county commission, or of the municipal governing board for a municipal primary election.

10.4.b. One certificate shall be mailed 10 each candidate voted for on the
ballot.

10.4.c. For candidates for President and Vice President, United States
Senator, United States House of Representatives, Justice of the Supreme Court of
Appeals, and judge of circuit court shall be filed with the Governor, and ong copy of each
shall be filed with the Secretary of State.

10.4.d. For candidates for statewide office, except Justice of the Supreme
Court of Appeals, and candidates for State Senate and House of Delegates, one of each
original shall be filad with the Secretary of State.

10.4.e. For issues on the ballot, one of each original shall be filed with the
Secretary of State.

§153-18-11. Preparing for a Recount.

11.1. if a recount is requested by any cand‘idate, the board of canvassers shall
proceed to certify the results for all offices and issues not subject to the recount reguest.

11.2. Fer any office in which a recount has been properly reguested and a bond
posted, the board shall immediately schedule a daie for the recount to begin, which shall
be no eariier than three days after the notices are served.

11.3. The board shall prepare the proper notices for the recount proceeding and
make arrangements with the sheriff to serve the notices on each of the cther candidates
in the race in which the recount has been requested within twenty-four (24} hours
foliowing the meeting held for the purpose of certifying the election.




SENATE BILL No.cl(,

(Byh$enators Ross, Anderson, Boley,
Buckalew, Grubb and Macnaughtan)

[Introducedijanuary 29,1996; referred
to the Committee on '
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10 2 BILL to amend and reenact section two, article nine,

11 chapter sixty-four of the code of West Virginia, one
i2 thousand nine hundred thirty-one, as amended, relating
13 teo authorizing thersecre;ary of state to promulgate
14 légisiative rules relating to the procedures Ifor
15 .- canvassing electronic ballo? electicons using punch
16 cazd or optical scan ballots.

17 Be it enacted by the Leqislatu;e of West Virginia:

18 .. That section two, article nine, chapter sixty-four of
19 the code of West Virginia, one thousand nine hundred
20 thirty-one, as amended, be amended and reenacted, tc read
21 &s follows: )

22 ARTICLE 5. AUTHORIZATION FOR MISCELLANEOUS AGENCIES AND
23 ' BOARDS TO PROMULGATE LEGISLATIVE RULES.

24 §64-9-2. Secretary of state.
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on the fifteenth day of August, one thousand nine hundred

ninety-four, authorized "under the authority of section

.
~hree, article two, chapEér three. ©Ff this code, modified

legislative rule-making review committee and refiled in the

state register on the fourteenth day of Novamber, one

thousand nine hundred ninety-four, relating to the

istration and driver

secretary of state {(combined Voter IE

licensing fund, 153 LGSR 28), are_authorized. . =

(b} The legislative rules filed in the state registex

or. the Twentv-aighth dav of July, one thousand nifié hundred

ninerv-Sive, authorized under the authority of section six,

ar-icle one-a, chapter three, of this code, modified by the

secrétary of state to meef —the objections of the

legiglative rule-making review committee and refiled in the

state register on the eighth dav of December, one thousand

nine hundred ninetvy-five, relating to the secystary of

state (procedures for canvasgsing electronic balilot

slections using Tunch card or cptical scan ballots, 153 CER

.18), are ayithorized.

_NOTE: = The purpose of this pill is to authorize the
Secretary of State to promulgate legislative rules relating

tc procedurss for canvassing electronic ballct elections
using punch card or optical scan ballots.

2




1 . S8trike-throughs indicate language that would be
2 stricken from the present law, and underscoring indicates
3 fiew language that would be added.
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(By Delegates Douglas, Gallagher, Faig;%q;@,Achgtqn,
Linch and Riggs ———4j""~m1~¥;:~};§;:§f"51%;:'?ji Y T
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A BILL to amend and reenact section two, article nine,
chapter sixty-four of the code of West Virginia, one
+housand nine hundred thirty-cne, as amended, relating

.- tqgauthorigingfgheﬁgegrg;a;y79ﬁrgga33 tqu;pmulgate
legislative rules relating to the procedures Zor

__ canvassing electronic ballot elections using punch

card or optical scan ballots.

Be it enacted by the Legislature of West Virginia:

That section two, article nine, chapter sixty-four of

‘he code .of West. Virginia, one thousand nine hundred.

thirty-one, as amended, be amended and resnacted, to.zead

as fellows: "7 o T¢YT T vLILTT_o .ol T

ARTiCLE $. AUTHORIZATION FOR MISCELLANEQUS AGENCIES AND
BOARDS TO PROMULGATE LEGISLATIVE RULES.

564-9-2. Secretary of state.
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1 Strike-throughs indicate language that would be
2 stricken ZIrom the pressnt law, and underscoring indicates
3 mnew language that would be added. : '
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