WEST VI RGINIA Do Not M_L_ I This Box_ i

SECRETARY OF STATE e
NATALIE E. TENNANT

ADMINISTRATIVE LAW DIVISION

— — —— — — — — —— — — — ——y ot . sy n it s s ey v vwww o—

2010DEC 28 PH 1: 05

NOTICE OF A COMMENT PERIOD ON A PROPOSED RULE

Procedural

RULE TYPE: CITE AUTHORITY: WV Code §§30-17-6 AND 30-17-15

AMENDMENT TO AN EXISTING RULE: YES X _ NO___

[F YES, SERIES NUMBER OF RULE BEING AMENDED: 02

TITLE OF RULE BEING AMENDED: PROCEDURE FOR THE INVESTIGATION AND RESOLUTION OF

COMPLAINTS

[F NO, SERIES NUMBER OF RULE BEING PROPOSED:
TITLE OF RULE BEING PROPOSED:

IN LIEU OF A PUBLIC HEARING, A COMMENT PERIOD HAS BEEN ESTABLISHED DURING WHICH

ANY INTERESTED PERSON MAY SEND COMMENTS CONCERNING THESE PROPOSED RULES. THIS
)

COMMENT PERIOD WILL END ON _ £ 28/ AT Z. 92 fbosrd NIy WRITTEN

COMMENTS WILL BE ACCEPTED AND ARE TO BE MAILED TO THE FOLLOWING ADDRESS:

Ann A. Goldberg, Director  Brad Cochran, Director

Bureau for Public Heallh- Bureau for Public Health

350 Capito! Street, Rm 702 350 Capito’l Street, Rm 313 THE ISSUES TO BE HEARD SHALL BE
304-558-0035 Phone 304-558-6730 Phone LIMITED TO THIS PROPOSED RULE.

304-558-1035 FAX 304-558-1071 FAX
G4 %

Autﬁorlzed Slgnat
M aAﬂ&/ by (ﬁ; , W
ATTACH A BRIEF SUMMARY OF YOUR PROPOSAL W vV BaAréa/ ol Sanithiians




FISCAL NOTE FOR PROPOSED RULES

Rule Title: 20CSR2 State Board of Sanitarians-Procedure for the Investigation and Resolution of Complaints
Type of Rule; Legislative Interpretive X Procedural
Agency: Health and Human Resources
Address: 1 Davis Square
Suite 100 East

Charleston, WV 25301

Phone Number: 558-2971 Email: Ann.A.Goldberg@wv.gov

Fiscal Note Summary

Summarize in a clear and concise manner what effect this measure will have on costs and revenues of state government.

This rule specifies the procedure for the investigation and resolution of complaints against sanitarians-in-training, sanitarians, and registered
sanitarians. The Board name has been changed from the WV Board of Registration for Sanitarians to the State Board of Sanitarians. This rule is
being amended to comply with the changes made by the 2010 Legislature to WV Code Chapter 30, Article 17, governing the State Board of
Sanitarians. There is no fiscal impact to the State in regards to this rule. However, if the Board were to recieve an increase in the number of
complaints, and conduct more investigations, or receive additional requests for hearing or other administrative relief, the Board would incur
additional costs. Historically, the Board has not received very many complaints or requests for investigation. It has averaged fewer than one
complaint per year for the past 6 years and none of these have gone on to a contested case hearing.

Fiscal Note Detail

Show over-all effect in ltem 1 and 2 and, in Item 3, give an explanation of Breakdown by fiscal year, including long-range effect.

Fiscal Year
Effect of Proposal 2010 2011 Fiscal Year
Increase/Decrease Increase/Decrease (Upon Full
(use™-") (use"™-") Implementation)
1. Estimated Total Cost 0 0 0
Personal Services
Current Expenses
Repairs and Alterations
Equipment
Other
2. Estimated Total Revenues 0 0 0
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3. Explanation of above estimates (including long-range effect):
Please include any increase or decrease in fees in your estimated total revenues.

Memorandum
Please identify any areas of vagueness, technical defects, reasons the proposed rule would not have a fiscal impact, and/or any

special issues not captured elsewhere on this form.

Date Agency Authorized Representative
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abinet Secretary
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Procedural Rule, 20CSR2

Procedure for the Investigation

And Resolution of Complaints

Office of Environmental Health Services
Bureau for Public Health

Department of Health and Human Resources

BRIEF SUMMARY

This rule is being amended to update language and to comply with the changes made by
the 2010 legislation revising the Article 17 in Chapter 30, governing the State Board of
Sanitarians for the investigation and resolution of complaints. The Board name has been
changed from the WV Board of Registration for Sanitarians to the State Board of Sanitarians.

STATEMENT OF CIRCUMSTANCES

This rule established the procedures for investigation and resolution of complaints against
persons who are licensed, certified or permitted as Sanitarians under Chapter 30 Article 17 of
WYV Code.
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TITLE 20 2010BEC 28 PH 1: 05
PROCEDURAL RULE

SERIES 2

PROCEDURE FOR THE INVESTIGATION AND RESOLUTION OF COMPLAINTS

§20-2-1. General.

1.1. Scope. -- This rule specifies the procedure for the investigation and resolution of complaints against
sanitarians-in-training, sanitarians, and registered sanitarians. This rule should be read in conjunction with the
provisions of W. Va. Code §§30-1-1, et seq. and 30-17-1, et seq.

1.2. Authority. -- W=Va: Code §§30-1-8 and 30-17-15.

1.3. Filing Date. -- December8,2000-

1.4. Effective Date. -- February1;2001.

1.5. Applicability. -- This rule applies to all registered sanitarians, sanitarians and sanitarians-in-training.

1.6. Enforcement. - This rule is enforced by the West-Virginia-State Board of Registrationfor
Sanitarians.

1.7. Format. -- This is an amendment of the existing rule title 20, series 2. Some sections have been re-
ordered to more accurately reflect the flow of these procedures; i.e. the sections following “Filing of a
Complaint” in section 3 are now “Investigation” in section 4; and “Disposition of Complaint” in section 5;
prior to “Notice of Hearing” in section 6. In all other respects this rule contains the language of the existing
procedural rule, with proposed amendments.

§20-2-2. Definitions.

The following words and phrases as used in this rule have the following meanings, unless the context
otherwise requires:

2.1. Board. -- The West-Virginia State Board of Registrationfor Sanitarians.

2.2. Certificate of Registration. -- A document issued as evidence of registration-and qualifications to
practice as-a-sanitari a-sanitarian-in-training-under W—Va-—Code
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2.3. Complainant. -- The person, firm, corporation, member of the board, or public officer who files a
complaint with the board charging a registered sanitarian, sanitarian or sanitarian-in-training with a violation of
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W=Va: Code §301-8-or 30-1712 30-17-15 or rules of the Board.

2.4, Ethies Investigator. -- A registered sanitarian who is appointed by the board for the purpose of
reviewing complaints against registered sanitarians, sanitarians, and sanitarians-in-training.

2.5. Registered Sanitarian. -- A-sanitarian-registeredin-accordance-with-theprovisions-of W-—Va-Cede
§36-17+ A person who is licensed under the provisions of W—Va: Code §30-17-1 and possesses the

educational qualifications, experience requirements and successfully passed a national examination.

2.6. Respondent. -- The registered sanitarian, sanitarian or sanitarian-in-training charged by a complainant
with a violation of W=Va: Code §§30-1-8 or 36-17-12 30-17-15.

2.7. Sanitarian. -- A public-health-professional-person who is certified by the Board being uniquely
qualified by education in the arts and sciences, specialized training, and credible field experience to assist in
the enforcement of public health laws and environmental sanitation regulations, and to effectively plan,
organize, manage, evaluate and execute one or more of the many diverse disciplines comprising the field of

public health and-envirenmental sanitation.

2.8. Sanitarian-in-Training. -- A person who possesses the necessary educational qualifications as
prescribed in W=Va: Code §30-17-4 30-17-10 for registration certification as a prefessional sanitarian, but
who has not completed the experience requirements in the fields of envirenmental public health sanitation as
required for registration certification.

§20-2-3. Filing of a Complaint.
3.1. Any person, firm, corporation, member of the board, or public officer may file a complaint with the
board charging a registered sanitarian, sanitarian or sanitarian-in-training with a violation of W-Va- Code

§30-1-8 or 301742 30-17- 15. The complainant shall file the complaint in writing and shall include in-the
complaint:

3.1.a. The name and address of the registered sanitarian, sanitarian or sanitarian-in-training against
whom the complaint is filed;

3.1.b. The date of complaint;

3.1.c. The date, time, place, and substance of each alleged offense, act or failure to act and the exact
portion of the law that was violated; and

3.1.d. The name and address of the complainant.

3.2. Complainants are immune from liability for the allegations contained in their complaints filed with the
board unless the complaint is filed in bad faith or for a malicious purpose.

3.3. The board shall assign a unique number to each complaint received and shall maintain each complaint
in a separate file.

3.4. The board shall maintain a complaint log which indicates the date the complaint was received; the
name and address of the complainant; the name and address of the respondent; the nature of the complaint; and
the final disposition of the complaint.
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3.5. Upon initiation or receipt of the complaint, the board shall provide a copy of the complaint to the
licensee, permittee or certificate holder.

§20-2-4. Investigation of Complaint.

4.1. Prior to the date of the hearing scheduled in accordance with section 4 of this rule, the board shall
conduct any reasonable inquiry or investigation it considers necessary to determine the truth and the validity of
the allegations set forth in the complaint in accordance with W-Va: Code §30-1-5.

4.1.a. The board may assign the complaint to an ethies-investigator or to a committee of the board for
investigation. The ethics investigator or the committee shall investigate the complaint and shall be afforded an
opportunity to interview the respondent and other involved parties. Prior to the date of the hearing, the ethies
investigator or the committee shall provide the board with a written report of their findings and
recommendations including an account of any interviews conducted.

§20-2-5. Disposition of Complaints.

5.1. At any time during the investigation and resolution of a complaint, the board may dismiss the
complaint if it determines that there is not sufficient evidence to warrant further proceedings, or that the
complaint fails to demonstrate that the respondent violated W=Va: Code §§30-1-8 or 361712 30-17-15.

5.l.a. If the board has assigned investigation of the complaint to an ethies investigator or to a
committee, the board may not dismiss the complaint until the ethies investigator or the committee has filed a
written report of their findings and recommendations with the board.

5.1.b. The board shall advise the respondent and the complainant in writing by certified mail if the
complaint is dismissed.

5.2. Pursuant to W=Va: Code §§36-1-8 and 304712 30-17-15, if the board determines that the charges
are true based upon the record of hearings conducted in accordance with this rule, the board may:

5.2.a. Suspend or revoke the respondent’s certificate of registration;

5.2.b. Enter into consent decrees, reprimand, enter into probation orders, or levy fines not to exceed
one thousand dollars per day per violation, or any of these, singly or in combination; or

5.2.c. Assess administrative costs.

5.3. In accordance with §§30-1-5(c) and-36-17-15; the board may apply to any court having equity
powers, or to the judge thereof in vacation, for an injunction to restrain any violation of the provisions of §§30-
1-1, et seq., and 30-17-1 et seq.

5.4. In accordance with § 30-1-8 and section 8 of the State Board of Registrationfor Sanitarians Precedural
Rules rule, 20CSR1, Rules of Procedure for Contested Case Hearings and Declaratory Rulings, the board may
hold conferences at any time prior to a hearing or thereafter to:

5.4.a. Dispose of procedural requests or similar matters;

5.4.b. Simplify or settle issues by consent of the parties; or

3
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5.4.c. Provide for the informal disposition of complaints by stipulation, agreed settlement, or consent
order.

5.5. In accordance with W—Va: Code §30-1-8(d), the board may suspend its decision and place on
probation a respondent found by the board to be in violation of W-Va: Code §§30-1-8 and 39-17-12 30-17-15.

§20-2-6. Notice of Hearing.

6.1. Within thirty (30) days of the receipt of a complaint, the board shall send the respondent a written
notice of hearing in accordance with W—Va: §§30-1-8, 30-17-1216 and the State Board of Registration-for
Sanitarians Precedural Rules rule, 20CSR1, Rules of Procedure for Contested Case Hearings and Declaratory
Rulings.

6-1-¢. 6.1.a. The board shall send a copy of the notice of hearing by certified mail to the complainant
not less than thirty (30) days prior to the date of the hearing.

6.2. The board is not required to send the respondent a notice of hearing if the complaint is dismissed in
accordance with section Z-1: 5.1. of this rule.

§20-2-7. Conduct of Hearing

7.1. The board shall conduct all hearings in accordance with section 4-4- 3.4. of the State Board of
Registration-for-Sanitarians Procedural Rules, 20CSR1, Rules of Procedure for Contested Case Hearings and
Declaratory Rulings.
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§20-2-8. Penalties.

8.1. Upon conviction of a violation of W. Va. §30-17-1 et seq, the respondent is guilty of a misdemeanor
and is subject to the penalties of W-Va. Code §30-17-15 30-17-18.

8.2. The board may levy fines and assess administrative costs in accordance with W-Va. Code §30-1-8(a)
and section 7 of this rule.

§20-2-9. Appeals.

91 Any person whose eertificate-of registration permit, certificate or license has been suspended or

revoked by the board may, within thirty (30) days of the decision of the board, appeal to the circuit court of the
county in which such person resides, or to the judge of such court in vacation, in accordance with W=Va: Code
§30-1-9.




