WEST VIRGINIA Po Nt i e
SECRETARY OF STATE

Lty oy ¢
JOE MANCHIN, III 23 p 2: 02
ADMINISTRATIVE LAW DIVISION ‘S’L-._'-";,';_\';-g‘-wfx}-;':iif.‘rb‘;:fgr;r;w,a
Form #2 it UF ATE

NOTICE OF A COMMENT PERIOD ON A PROPOSED RULE

AGENCY: West Virginia Board of Exam. for Reg. Prof. Nurses TITLE NUMBER: 19

RULE TYPE: Procedural CITE AUTHORITY: $30-1-8(D)
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TITLE OF RULE BEING AMENDED:Disciplinary Action

IF NO, SERIES NUMBER OF RULE BEING PROPOSED:
TITLE OF RULE BEING PROPOSED:

IN LIEU OF A PUBLIC HEARING, A COMMENT PERIOD HAS BEEN ESTABLISHED DURING WHICH
ANY INTERESTED PERSON MAY SEND COMMENTS CONCERNING THESE PROPOSED RULES. THIS
COMMENT PERIOD WILL END ON August 2, 2004 AT 400 PM ONLY WRITTEN

COMMENTS WILL BE ACCEPTED AND ARE TO BE MAILED TO THE FOLLOWING ADDRESS:

West Virginia Board of Examiners for
Registered Professional Nurses

THE ISSUES TO BE HEARD SHALL BE
LIMITED TO THIS PROPOSED RULE.

101 Dee Drive, Suite 102

Charleston, WV 25311-1620
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Authorized Signature

ATTACH A BRIEF SUMMARY OF YOUR PROPOSAL




TELEPHONE:

(304) 558-3596

(304) 558-3728
FAX (304) 558-3666

Laura S. Rhodes, M.5.N., R.N.
Executive Director

email:westvirginiar @ncsbn.org
web address:www.state.wv.us/nurses/m

STATE OF WEST VIRGINIA

BOARD OF EXAMINERS FOR REGISTERED PROFESSIONAL NURSES
101 Dee Drive, Suite 102
Charleston, WV 25311-1620

June 22, 2004

The Honorable Joe Manchin il
Secretary of State

Building 1, Suite 157-K

1900 Kanawha Blvd., East
Charleston, WV 25305-0770

Dear Secretary Manchin:

The West Virginia Board of Examiners for Registered Professional Nurses in
session June 15-16, 2004 approved for filing the proposed legislative rule CSR 19-9
titled Disciplinary Action.

A brief summary of the rule follows:
This legislative rule outlines the complaint process followed by the Board.
A statement of circumstances requiring the rule follows:

Pursuant to WV Code §30-1-8(i) the Board was mandated to provide a
legislative rule on the complaint process followed by the Board. The rule initially
included both legislative and procedural components. The legislative portion of the rule
has been changed and moved to the Board’s rule related to licensure. This rule
removes the legislative language of the original Discipline Rule and provides the
procedural language for the discipline process. The rule was previously adopted,
however not final filed pending the adoption of the legislative rule which included the
Board’s disciplinary action language.

Should you have any questions or require further information, do not hesitate to
contact me.

For ;he Board, é’/ M\/

Pamela Alderman, MSN, RN
Board President

Enclosures




APPENDIX B

FISCAL NOTE FOR PROPOSED RULES

Rule Title: Disciplinary Action

Type of Rule: Interpretive X Procedural

Legislative

Agency: West Virginia Board of Exam. for Reg. Prof. Nurses

Address: 101 Dee Drive, Suite 102

Charleston, WV 25311

1. Effect of Proposed rule:

ANNUAL FISCAL YEAR
INCREASE DECREASE CURRENT NEXT THEREAFTER
ESTIMATED TOTAL $0.00 $0.00 $0.00]  $0.00 $0.00
COST

PERSONAL SERVICES No change

CURRENT EXPENSE No change

REPAIRS & N
one

ALTERATIONS

EQUIPMENT None

OTHER Nonc

2. Explanation of Above Estimates:

The amendments to this rule will not change the current level of expenditures for
implementation of disciplinary action.

3. Objectives of These Rules:

The objectives of this rule is to outline the complaint procedure followed by the
West Virginia Board of Examiners for Registered Professional Nurses.




Rule Title: Disciplinary Action

4. Explanation of Overall Economic Impact of Proposed Rule:

A. Economic Impact on State Government:
None

B.  Economic Impact on Political Subdivisions; Specific Industries; Specific Groups of
Citizens:
None

C. Economic Impact on Citizens/Public at Large.

None

Date: June 22, 2004

Signature of Agency Head or Authorized Representative:




TITLE 19 chEn

PROCEDURAL RULES B
WEST VIRGINIA BOARD OF EXAMINERS FOR,., ., _
REGISTERED PROFESSIONAL NURSES """ 42 2 2 ()2
SERIES 9 SRR g F“’s;?}i\ff'?‘
DISCIPLINARY ACTION

§19-9-1. General.

1.1.  Scope.- This rule defines the role and authority of the board in investigation and
resolution of disciplinary matters.

1.2.  Authority.-W.VA. CoDE §30-1-4 and §30-7-4.

1.3. Filing Date.-

1.4, Effective Date.-
§19-9-2 Definitions.

2.1. The following words and phrases as used in this rule have the following
meanings, unless the context otherwise requires:

2.a. "Board" means the West Virginia Board of Examiners for Registered
Professional Nurses.

2.b. "Complaint" means to any written, verbal, or other communication with
the board or its representatives which indicates or tends to indicate that a licensee is acting or
has acted in violation of West Virginia Code §30-7-1 et seq. or §30-15-1 et seq., or rules
governing the practice of registered professional nursing.

behavior-is-altered-through-the-use-of-alecholdrugs;-or-other means.




2.d-c. "Proof" means to all types of evidence except testimony, including but

not limited to records, documents, exhibits, concrete objects, laboratory or other tests, and the

reports of results of examinations or laboratory or other tests.

2.£.d. "Testimony" means to evidence given by a witness under oath or

affirmation, including but not limited to oral statements, affidavits, or depositions.
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§19-9-3 Complaint Procedures

3.1. The Board will accept a complaint from any individual against one or more
licensees.

3.2.  The complaint may be written or verbal. The Board may accept anonymous
complaints if the complaint provides enough information to begin an investigation. The Board
may provide a form for the purpose of completing a complaint. Complaints shall include the

following:




3.2.a. name and address of the licensee against whom the complaint is being

filed;

3.2.b. the alleged violation which prompted the complaint,

3.2.c. the date or dates of the incident prompting the complaint;

3.2.d. any supporting documents related to the alleged violation; and

3.2.e. the name, address and telephone nur..crs of any and all witnesses to the
incident.

3.3.  The Board shall maintain a log of all complaints, indicating date of receipt,
license number of nurse against whom the complaint is filed and the name of the individual filing
the complaint.

3.4. A registered professional nurse required to file a complaint with the Board in
accordance with this rule or any other applicable state law or rule shall do so within thirty (30)
days after their knowledge of the alleged violation.

3.5.  Complainants are immune from liability for the allegations contained in their
complaints filed with the Board unless the complaint is filed in bad faith or for a malicious
purpose.

3.6.  The Board or its representatives shall gather information necessary to determine
the validity of the complaint. All necessary investigative techniques, including but not limited to,
subpoenas and interviewing potential witnesses, may be utilized.

3.7.  The complainant shall be sent an acknowledgment stating one or more of the

following:

3.7.a. The allegations are being reviewed by the Board; or




3.7.b. The allegations are beyond the jurisdiction of the Board; or
3.7.c. More information is required in order to fully investigate the complaint.
3.8.  The licensee shall be sent a Notice of Complaint containing the allegations. The
licensee has fourteen (14) days to respond to the allegations. The licensee shall also
be sent a copy of the complaint filed against his/her license and any supporting documents filed

with the complaint.

3.9.  Board staff shall review all information received, including subpoenaed
information, and determine if further investigation is necessary, if disciplinary action is
warranted or if the case needs to be referred to the Disciplinary Review Committee (DRC) for
review and/or dismissal.

3.9.a. The DRC may dismiss a case, direct staff to further investigate the
allegations or determine the disciplinary action that should be taken against the license.

3.10. Board staff may negotiate terms of consent agreements if probable cause for
disciplinary action is warranted.

3.10.a. The DRC shall review all consent agreements for approval and signature;
it can reject the consent agreement or request modifications to the consent agreement.

3.11. If the DRC rejects the consent agreement and the licensee rejects the DRC’s
modifications, if any, staff shall set the case for hearing.

3.12. If the licensee contests the allegations and refuses to enter into a consent

agreement, Board staff shall set the case for hearing.

3.13. A licensee may request complaints that are dismissed by the DRC to be expunged




from the licensee’s file after three (3) years, if no other complaint is received against the same
licensee with the three (3) year period.
§19-9-4 Investigation.

4.1  Upon complaint or on its own initiative, the Board or its employees or
designees may investigate conduct which is occurring or has occurred which would violate
West Virginia Code §30-7-1 et seq., §30-15-1 et seq., or rules governing the practice of
registered professional nursing.

4.2  For the purposes of an investigation by the Board:

4.2.a. The executive secretary or assistant executive secretary may subpoena
witnesses and documents and administer oaths;
4.2.b. The Board or its authorized agents may depose witnesses, take sworn

statements and collect other evidence;

record-check—Records-arecheeked-through-the-eriminat-identification-burean-of-the West
Virginia-State-Police—a-simit i the i , Crosid _and-the-United
; fusing to-subri ,  vinalbhi i< checks

4.2.d The Board may institute proceedings in the courts of this state to enforce

its subpoenas for the production of witnesses and documents and its orders and to restrain and




enjoin violations of West Virginia Code §30-7-1 et seq., §30-15-1 et seq., or rules governing
the practice of registered professional nursing;

4.2.e. The Board may review pertinent medical records during the course of
its investigation, and shall remove patient identifying information from records which are
introduced as evidence at any disciplinary hearing;

4.2.f. The Board, or its employees or designees within the limits of authority
granted by the Board, may employ investigators, consultants and other employees as may be
necessary to assist in an investigation;

4.2.g. All powers of the Board and its employees or designees may be

exercised to investigate a matter, even if a hearing or disciplinary action does not result from

the investigative findings;

: iting by-the B I ed-all-abieet he-admissibility-ofd .
or-examinationreport-of-any-examining-practitioner-on-the-ground-that-the-testimony-or-report
is-privileged-communication—If-an-applicant or-Hcensee-fatls-or-refuses-to-submit-to-any
examinationunder-eireumstances-which-the Board-finds-are not beyond-his-or-her-controt;
such-failure-is-prima facie-evidence-of-his-or-her-inability to-practice-as-aregistered
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professional-nurse-eompetently-and-in-accordance-with-aceepted-standards-for-professional

practice——

icensure-as-a-registered

professionalnurse-who-is-adversety-affected-by-this provisionmay request-a-hearing-within

thirty-days-of-any-action-takenby-the-Board—

§19-9-5 Disciplinary Action

5.1. The Board has the authority to deny, revoke, suspend, or otherwise discipline a
licensee or applicant for licensure upon proof that the licensee or applicant for licensure has
violated the provisions of West Virginia Code § 30-7-1 et seq.

5.1.a. The Board shall afford every person subject to disciplinary proceedings
an opportunity for a hearing, as set forth in the Board's rule regarding Contested Case Hearing
Procedure, 19 CSR 5:

5.1.b. If an applicant for licensure or a licensee fails to appear at a scheduled
hearing or fails to reply to the notification of hearing, the charges specified may be taken as
true and the Board may proceed with the disciplinary action;

5.1.c. Following a hearing before the Board or its hearing examiner, the Board
will issue its decision on any disciplinary matter;

5.1.d. The Board may establish a committee that has the authority to resolve
disciplinary matters through a formal consent agreement with a licensee, permitting the
licensee to voluntarily agree to disciplinary action in lieu of a formal evidentiary hearing.

5.1.e. The Board or its authorized committee may take disciplinary action

which includes, but is not limited to, the denial, suspension, or revocation of a license to




practice as a registered professional nurse, or probation of a registered professional nursing
license with terms to be met for continued practice, or the assessment of additional renewal,
reinstatement, or administrative costs or fines against a licensee, or a combination of these or
other actions. A licensee who fails to pay a fine or administrative cost assessed as part of
disciplinary action or non-disciplinary action within the time period agreed upon between the
parties, may be disciplined or may remain under the disciplinary terms until the fine and

administrative costs are paid in full.
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——————6+b———failedto-adhere-to-established-standards-in-the praetice-setting-to

safeguard-patient-care;

—— 4 he———committed-knowingly-anact- which-coutd-adversely-affeet-the

the-Board-based-upon-previous-disciplinary-action-of the Board;

9




— 61— practiced professionat-nursing-white-the-abitity-to-safety-and
effectively-practiceis-compromised-by-aleohot-or-drugs;
——————————6-+m——beecameaddieted-to-a-eontroled-substance;

—————— 6+ became a-chrontc-or-persistent-alcohohe;

c 4. - edt rofessionabnrsine while-thegbili : |
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61x knowingly-or negligently failed-to-fite-areport-or-record-required
by-state-or-federal-taw,
—6-try—————willfutty-impeded-or-obstructed-the-filing-of-areport-or-record
required-by state-or-federal-Haw,
~—————6-1.z—induced-another-person-to-file-afalse-report;failed-to-file-areport |
required-by-state-or-federaHaw-or-obstructed-the filing-of areport required-by state-or federal

taw

————— 4oL dd————violatedany-provistonrof-West-Virginta-Code-§30-71-et-seq:-or

rules-governing-the-practice-of-registered-professionat-nursing,-orarule-ororder of the Board;
6tee————failed-to-register or notify the Board-of any changesof name-or
matting-address;

11




w6 ————failed-to-acecept-eertified-matt-from-the Board—when-matiledto-the

Heensee’s-last-address-onrecord-in-the Board s-office;
6tge fatled-to-disclose-to-the-Board-acriminal-convictron-tn-any
srisdietion:

practiee-ofregistered-professtonal nursing-in-acourt of competentjurisdietion:

6-Hjf——————provided-false-informationromranappheationfor licensure by

12




——6 i physieally-or-verbalty-abused;-or-fatledto-provide-adequate
protectionor-safety-for-ar-incapacitated-individuaHn the-context-of anurse-patient/ehient
refattonship;
chent;

———————6-+-pp————engagedapatient or client-insexual-activity-or-became
romanticalty-involved-with-a-patient-or-elient-while-stilt responsible-for-the-eare-of-that-patient
or-client;

—————6-t-qq—failed-to-maintain-appropriate professionat-boundartes-in-the
nurse-patient/client-retattonship; |

————— 6t rr————failed-to-report-that-his-or-her lieense-to-practice registered

teleeo L ] T ] : . _urisdietion—or-forei ion-

without-aticenseto-do-se-and-notimaccordance-with-the taw-of that-state-territory
jurisdietion;-or-foreignnation:
—6-12—Found-guilty-for-improper-professional practice-or professional-misconduct-by-a
duly-authorized-professional-diseiptinary-ageney-or-licensing-or—certifying body-or-Board-n

this-er-another-state-or-territory;-where-the-conduet-upon-which-the-finding-was-based-would;-

13




if committed-inthis-state;-constitite professtonal-misconduet-under the-taws-of-this state; may
serve-as-a-basis-for-diseiphnary-actionby this Board—

§19-9-7-Impaired Nurse-Freatment Program——

———F-3}—-—Pursuant to-West-Virginta-Code-§-30-7-1the Board-has-the-authority-to-deny;

revoke—suspend;-orotherwise-diseipline-an-applicant-or-ticensec-uporrproof-of prohibited

applicantfor
licensure-to-participatein-a-struetured-treatment program-and-meet-other-terms-and-conditions

: med-4 Y £ discink; o

§19-9-8 Expungement of Records:

81-Al-complaints-that-are-dismissed-by-the DRC-shal-be-expunged-uponrequest by
the-ticenseefrom-the licensee’s file-after three (3)-years,if no-othercomplaintisreeetved
against-the-same Heensee-within-the-three{3)-year-pertod-—
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