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§128-36-1. General.

1.1. Scope. -~ Policy regarding academic freedom
and responsibility, appointment, promotion, tenure
and nonreappointment or dismissal of faculty; and
grievance procedure for other matters relating to fac-
ulty, dated March 5, 1981, for faculty in the state
system of higher education. All academic appoint-
ments made after the effective date hereof shall be in
conformity with this policy statement.

1.2. Authority. - W. Va. Code §18-28-8
1.3. Filing Date. -- April 21, 1987
1.4. Effective Date. -- June 20, 1887

1.5. Repeal of former rule - Revises and replaces
Policy Bulieiin No, 36 dated December 14, 1984,

$128-36-2. Academic freedom.

2.1. Academic freedom at West Virginia State col-
leges and universities is necessary to enable the col-
leges and universities to perform their societal obli-
gation as established by the Legislature. The West
Virginia Boeard of Regents recognizes that the vigi-
lant protection of constitutional freedoms is nowhere
more vital than in the colleges and universities under
its jurisdiction. Faculty members and students must
always remain free to inquire, study and evaluate.

2.2. Through the exercise of academic freedom,
members of the academic community freely study,
discuss, investigate, teach, conduct research and pub-
lish, depending upon their particular role at the insti-
tution. To all of those members of the academic com-
munity who enjoy academic freedom, there are, com-
mensurate with such freedom, certain respons-
ibilities. All fzculty members shall be entitled to full
freedom in research and in the publication of the re-
sults of such research, subject to the adequate per-
formance of their other academic duties, which may
include designated research, extension service, and
other professional duties. Further, each faculty mem-
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ber is entitled to freedom in the classroom In discuss-
ing the subject taught. In addition, when faculty
members speak or write as citizens outside the college
or university, they shall be free from institutional
censorship or discipline,

2.3. The concept of academlic freedom is accompa-
nied by an equally important concept of academic
responsibility. The faculty memberata West Virginia
State college or university is a ¢citizen, 2 member of a
learned profession, and a2 representative of an educa-
tional institution. Assuch, a faculty member, togeth-
er with 21l other members of the academic communi-
ty, has the responsibility for protecting, defending,
and promoting individual academic freedom for all
members of the community. The faculty member is
responsible also as a teacher for striving to speak
with accuracy and with respect for the similar rights
and responsibilities of others. Inspeakingonlyasan
individual or for a limited group, the faculty member
should not imply or claim to be a spokesperson for the
institution in which he or she holds an appointment.

§128-36-3. Appointment of faculty.

3.1. The faculty at any institution under the juris-
diction of the Board of Regents shall be those appoint-
ees of the institution's President as reported to the
Board of Regents. The faculty are those people so des-
ignated by the institution’s President and may in-
clude, but are not limited to, such professional person-
nel as librarians and those invelved in off-campus ac-
ademic activities.

3.2, Faculty'fall into one (1) of the three (3)
following classifications:

(a) Tenured. -- Those faculty members who
have attained the tenure status by official action of
the Board or President and reported to the Board.

{(b) Probationary. -- Those faculty members who
have been appointed by the President on a full-time
basis and have been designated by the President as
being in a tenure track position.
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(c) Temporary. -- Those facully members who
have not been appointed in a probationary or tenured
status, Their appointment may be full-time or part-
time. -

3.3. Faculty appointed to tenured or probationary
positions at any institution shall be appointed in one
(1) ofthe following ranks:

(a) Professor;

(b) Associate professor;
{c) Assistant professor; or
(d) Instructor.

3.4. Additional ranks are permitted at West Vir-
ginia University through use of the title prefix desig-
nation "Extension” as applicable to describe the con-
nection or function; such additional ranks are exclud-
ed from and in addition to those ranks covered by the
provisions of West Virginia Code, section two, article
twenty-two, chapter eighteen.

3.5. Other appropriate titles which more accurate-
1y indicate the nature of the position may be used up-
on the recommendation of the President of an institu-

tion, subject to approval by the Board of Regents,

3.6, Persons assigned full-time cor part-time to
administrative or staff duties at any institution may
(if qualified) be appointed to, or may retain, ene {1) of
the foregoing faculty ranks in addition to any admin-
istrative or staff title. Such person will be informed
in writing at the time of the appeintment whether the
faculty rank is as a fenured member, probationary
member, or temporary member of the faculty. Ad-
ministrative or staff personnel who are not appointed
to a faculty position are not faculty and therefore are
not entitled to the protections provided by this rule,

3.7. Other fzculty hold temporary appointments
which may be part-time or full-time and are not sub-
ject to consideration for tenure, regardiess of the
number, nature or time accumulated in such appoint-
ments. Temporary appointees shall have one (1) of
the following titles: ’

{a) Any of the faculty ranks, but designated vis-
iting, research, clinical, extension or adjunct, as
applicable to describe the connection or function;

{b) Temporary lecturer; or

__ (c)Assistant, designated as graduate, research,
clinical, or azdjunct, as applicable to describe the
connection or function.

3.8. Temporary full-time faculty appointments
may be used only if onie or more of the fellowing condi-
tions prevail:

{a) The peosition is funded by a grant, contract,
or other source that is not 2 part of the regular and on-
going source of operational funding;

(b) The appointment is for the temporary re-
placement of an individual on sabbatical or other
leave of absence, Such appeintments ocutside proba-
tignary status may not exceed three (3) years and are
subject to annual renewal,

(¢) The appointment is for the purpose of filling
an essential teaching post imrmediately, pending a
permanentappointmentthrougharegular search and
screening process. Such appointments outside proba-
tionary status may not exceed three (3) vears and are
subject to annual renewal.

{d} The appointee is beyond retirement age, ac-
cording to current Board of Regents' pelicy,

(e) The position is temporary to meet transient
instructional needs, to maintain sufficient instrue-
tional flexibility in order to respond to changing de-
mand for courses taught, or to meet other institution-
al needs. The appointee is to be so notified at the time
of the appointment. Such appointments outside pro-
bationary status may not exceed three (3) years; or

(f) The appointee is granted a primary appoint-
ment as an administrator or to perform other nonin-
structional duties, with a2 secondary appointment that
iz instructional in character. Any faculty rank or
teaching would be considered temporary, renewable
on an annual basis. The appointee must be notified in
writing of the status of any faculty rank.

3.9. The President of an institution shall make all
tenured, probationary, and temporary faculty ap-
pointments ai the institution after consultation with
appropriate faculty and other collegiate units and re-
port those actions to the Bozard of Regents.

3.10. Every faculiy appointment at any institution
shall be for one (1) fiscal year, or part thereof, in
accordance with and in compliance with the annual
budget of the Board of Regents, or supplementary zc-
tlons thereto, as provided by law.
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3.11. Every such appeointment shall be in writing
and a copy of the appointing document shall be fur-
nished t{o the person appointed. Such decument shall
cortain the terms and conditions of the appointment,

5128-36-4. Faculty; types and conditions of ap-
pointment.

4.1. Full-time appointments to the faculty of an
institution, other than those classified as temperary,
shall be either tenured or probationary.

4.2, All temporary appointments, as defined in
Section 3 of these rules, shall be neither tenured nor
probationary, but shall ke appointments only for the
periods and for the purposes specified, with ne other
interest or right obtained by the person appointed by
virtue of such appointment,

4.3. The appointment of 2 person to a full-time
position at an institution is made subject to the fol-
lowing conditions:

(a) The appointee shall render full-time service
to the institution to which appointed. Outside activi-
ties shall not be restricted unless such activities or
employment interfere with the adequate performance
of academic duties. The administration of each insti-
tution shall establish a program of periodie review of
outside services of appointees to guide faculty mem-
bers. '

{b) If outside employment or service interferes
with the performance of the regular institutional dut-
les of the appointee, the institution has a right to
make such adjustments in the compensation paid to
such appointee as are warranted by the appointee's
services lost to the institution, and by the zppointee's
use of institutional equipment and materizls.

4.4, Ifthe status of a faculty member changes from
temporary to probaticnary, the time spent at the in-
stitution may, at the discretion of the President, be
counted as part of the probationary periad.

§128-36-5. Joint appointments.

5.1. Faculty members may be appointed to perform
academic dufies at two (2) or more institutions, which
duties may include teaching, research, counseling, or
other services. For administrative purposes, one (1)
institution shall be designated the faculty member's
"Home Institution,"” whichinstitution shall be respon-
sible for granting promotions, raises in salary, and
tenure: Provided, however, That when cause there-

fore shall cecur, appropriate counseling, disciplinary
action, and the iike shall be responsibility of the
institution where the occurrence arose.

5.2. The conditions and the details of the faculty
member's joint appointment, including the designa-
tion of the "Home Institution” and any other arrange-
ments, shall be specified in the agreement between
the faculty member and the Presidents of the institu~
tions sharing the faculty member's services, A joint
appointment will be made only with consent of the
faculty member.

5.3, Full-time faculty members appeinted under
joint or contractual appointments shall continue te be
considered full-time employees of the "Home Institu-
tion™.

§128-36-6. Promotion in rank.

6.1. Withinthe followingiramework, each Presi-
dent shall establish, in cooperation with the facul-
ty or dulyv-elected representatives of the faculty,
guidelines and criteriz for promotion in rank:

{a) There shall be demonstrated evidence that
promotion is based upon a wide range of criteria, es-
tablished by the institution in conformance with this
document and appropriate to the mission of the insti--
tution. Examples appropriate to some colleges might
be: Excellence in teaching; accessibility to students;
professional and scholarly activities and recognition;
significant service to the college community; experi-
ence in higher education and at the institution; pos-
session of the doctorate, special competence, or the
highest earned degree zppropriate t¢ the teaching
field; publications and research; potential for contin-
ued professional growth; and service to the people of
the State of West Virginia. Ultimate authority regard-
ing the application of guidelines and criteria relating
to promotion shall rest with the institution.

{b) There shall be demonstrated evidence that,
in the process of making evaluations for promotions,
there is participation of persens from several differ-
ent groups, such as: Peers from within and without
the particular unit of the institution, supervisory
administrative personnel such as the
department/division chairperson and the dean, and
students.

(¢} There shall be no practice of granting pro-
motion routinely or because of length of service, or of
denying promotion capricicusly.
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{d) The institution shall provide copies of its
general guidelines and criteria for promotion to the
Board of Regents and shall make available such
guidelines and criteria to its faculty. '

6.2. Promotionshall not be granted automatically,
but shall result from action by the President of the
institution following consultation with the appropri-
ate academic units. } B

§128-36-7. Faculty resignations.

7.1. Afaculty memberdesiring toferminate anex-
isting appointment during or at the end of the aca-
demic year, or to decline reappointment, shzall give
notice in writing at the earliest opportunity. Profes-
sional ethies should dictate due consideration of the
institution's need to have a full complement of faculty
throughout the academic year.

§128-36-8, Tenure.

8.1. Tenure is designed to ensure academic free-
dom and to provide professional stability for the expe-
rienced faculty member. It is a means of protection
against the capricious dismissal of an individual who
has served faithfully and well in the academic com-
munity. Continuous selftevaluation, as well as regu-
lar evaluation by peer and administrative personnel,
is essential to the viability of the tenure system.
Tenure should never be permitted to mask irrespon-
sibility, mediocrity, or’ deliberate refusal to meet
academic requirements or professional respons-
ibilities. Tenure applies to those faculty members
who qualify for it and is a means of making the teach-
ing and research profession attractive to persons of
ability. There shall be demonstrated evidence that
tenure i3 based upon & wide range of criteria such as:
Excellence in teaching; accessibility to students; pro-
fessional and scholarly activity and recognition; sig-
nificant service to the college community; experience
in higher education and at the institution; possession
of the doctorate, specizl competence, or the highest
earned degree appropriate to the teaching field; publi-
cations and research; potential for continued profes-
sional growth; and service to the people of the State of
West Virginia. Ultimate authority regarding the ap-
plication of guidelines and eriteria relating to tenure
shall rest with the institution.

8.2. Inmaking tenure decisions, careful considera-
tion shall be given to the tenure profile of the institu-
tion projected enrollment patterns, staffing needs of
the institution current and projecied mission of each
departiment/division, specific academic competence of

the faculty member, and preservation of opportuni-
ties for infusion of new talent. The institution, while
not maintaining "Tenure Quotas,” shall be mindful of

" the dangers of losing internal flexibility and institu-

tional accountability to the citizens of the state as the
result of an overly tenured faculty. Tenure may be
granted only to people in positions funded by moneys
under the Board of Regents' control.

8.3. Tenure shall not be granted automatically, or
for years of service, but shall result from action by the
President of the institution following consultation
with appropriate academic units.

8.4. Tenure may be granted at the time of appoint-
ment by the President. In the case of probationary
appointees, tenure may be attained only by faculty
who hold the rank of Assistant Professor or above.

$128-36-9. Probationary status.

9.1. When a full-time faculty member is appointed
on other than a temporary or tenured basis in any of
the institutions of higher education under the juris-
diction of the Board of Regents, the appointment shall
be probationary.

9.2. Duringthe probationary period, the termsand
conditions of every reappoiniment shall be stated in
writing, with a copy of the agreement furnished the
individual concerned within fifteen (15} days follow-
ing receipt of the Board of Regents’ budgetary alloca-
tions and guidelines.

9.3. The maximum period of probation shall not
exceed seven {7) vears. Before completing the sixth
(B6th} vear of a probationary appointment, any nonten-
ured faculty member shall be given written notice of
tenure, or offered z one {1) year written terminal con-
tract of employment. During the probationary period,
faculty members may be granted fenured appeoint-
ment before the sixth (6th) year of service, such ap-
pointment to be based upon criteria established by the
institution and copies provided to the Board of Re-
gents.

9.4. During the probationary period, contracts
shall be issued on a year-to-year basis, and appoint-
ments may be terminated at the end of the contract
year. During said probationary period, notices of
nonreappointment may be issued for any reason that
is not arbitrary, capricious, or without factual basis.
Any documented information relating to the decision
for nonretention or dismissal shall be provided
promptly to the faculty member upon request.
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9.5, After the decision regarding retenticn has
been made by a President, he or she shall notify the
probationer of the decision as soon as practicable. In
cases of nonretention of faculty who began service at
the start of the fall term, formal notification shall be
given: & (a) Not later than March 1 of the first aca-
demic year of service,

(b) Not later than December 15 of the second ac-
ademic year of service; and

{c) Af least one (1) year before the expiration of
an appointment after two (2) or more years of service
in the institution,

9.6, Faculty appointed at times other than the be-
ginning of the academic year may elect to have those
periods of appointment, equal to or gredter than half
an academic year, considered as a full year for tenure
purposes only. Probztionary appointments for less
than half an academic year may not be considered
timein probationary status. Failure to provide timely
notice of nonretention to probationary faculty would
lead to renewal of appointment for an additional year,
but not prejudge further continuation after that addi-
tional year.

9.7. Following receipt of the notice of nonreten-
tion, the faculty member may appeal such nonreten-
tion decision by requesting a statement of reasons and
then requesting a hearing before the institutional
hearing committee, as provided in Section 14 of these
rules. The request for a statement of reasons shall be
in writing and mailed to the President within ten (10)
days of receipt of the notice of nonretention, and the
President, within ten (10) days after receiving that
request, by certified mail, return receipt requested,
shall provide the faculty member with 2 statement of
reasons for nonretention, which statement is only for
purposes of informing the faculty member of reasons
for nonretention prior to the institutional hearing
{and therefors is not a statement of reasons referred
toin section eight-c, article twenty-six, chapter eight-
een of the Code). Upon receipt of this preliminary
statement of reasons, the fzeulty member may re-
quest, a hearing before the institutional hearing com-
mittee in accordance with Section 14 of these rules
and the hearing shall be conducted as provided there-
in.

9.8. Following receipt of the summary, findings,
and recommendation of the institutional hearing
committee in accordance with Section 14 of these
rules the President shall issue 2 decision either set-

ting aside or affirming the earlier issued notice of

nonretention. If the nonretention is affirmed, upon
request of the faculty member in accordance with
Code section eight-¢, article twenty-six, chapter

eighteen, he shall inform the faculty member with a
formal statement of the reasons for nonretention is-
sued in accordance with Code section eight-c, article
twenty-six, chapter eighteen and the faculty member
in sccordance with Code section eight-c, article twen-
ty-six, chapter eighteen may appeal such decision by
requesting a hearing from the Board of Regents with-
in ten (10) days after receiving the statement of rea-
sons. Ifthe faculty member, following the institution-
al hearing, fails to request a statement of reasons in
accordance with Code section eight-c, article twenty-
six, chapter eighteen from the President, the notice of
nonretention shall be final.

§128-36-10. Faculty evaluation.

10.1. All faculty, except tenured faculty, shall
receive a yearly written evaluation of performance di-
rectly related to responsibilities as defined by the
institution.

10.2. Tenured faculty shall be similarly evaluated
at least every third year.

10.3. Evaluation procedures shall be developed at
the institutional level, and a copy sent to the Board of
Regents and filed in the Central Office. Such proce-
dures must be multidimensional and include criteriz
such as peer evaluations, student evaluations, and
evaluations by immediate supervisors.

2128-36-11. Dismissal.

11.1. Causes for dismissal, -- The dismissal of 2
faculty member shall be effected only pursuant to the
procedures provided in these policies and only for one
or more of the following causes:

- (=) Demonstrated incompetence or dishonesty
in the performance of professional duties;

(b} Personal conduct which substantially im-
pairs the individuzl's fulfillment of institutional
responsibilities;

(e} Insubordination by refusal to abide by legiti-
mate reasonable directions of administrators or of the
Board of Regents;

(d) Physical or mentzal disability making the
faculty member unable, within a reasonable degree of
medical certainty and by reasonably determined med-
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ical opinion, to perforim assignéd duties; and
{e) Substantial and manifest neglsct of duty.

11.2. Notice of dismissal for cause. -- The Presi-
dent of the institution shall institute proceedings by
giving the faculty member a written dismissa! notice
by registered or certified malil, return receipt request-
ed, which dismissal notice shall contain:

{a) Full and complete statements of the charge
or charges relied upon;

(b) A description of the appeal process available
to the faculty member; and

{e) A statement that the faculty member has the
right to elect to have the hearing conducted either by
an institutional hearing committee or a2 hearing ex-
aminer of the Bozrd of Regents.

11.3. Answerand service. -- Within thirty (30)days
from the date of receipt of dismissal notice, the faculty
member may file a written answer to the charges.
The period for filing the answer may be extended by
the President for good cause. The answer shall also
containa request for an institutioral hearing commit-
tee, as provided in Section 14 of this policy, or a
hearing examiner, as provided in Section 15 of this
policy, If the faculty member fails to file a timely
answer, the notice of dismissal shall be final.

$128-36-12. Termination due to reduction or dis-
confinuance of an existing program.

12.1. Afaculty member's appointment may be ter-
minated because of the reduction or discontinuance of
an existing program at the institution as a result of
program review, in accordance with appropriate poli-
cy bulletins relating to review of academic programs,
provided no other program or position reguiring
equivalent competency exists. If, within two (2) years
following the reduction or discontinuance of a pro-
gram, a pesition becomes vacant for which the faculty
member is qualified, the President shall make every
effort to extend first refusal to the faculty member so
terminated,

12.2. Institutional poliey for accommodating major
reduction in or discontinuance of an existing program
shall be developed through a collaborative assess-
ment by representatives of administration and facul-
ty and shall be reported to the Board of Regents prior
to implementation.

12.3. Netice of nonretention due to program reduc-
tion or discontinuance. -- The President of the institu-
tion shall institute proceedings by giving a faculty
member writien notice of such nonretention by certi-
fied mail, return receipt requested.

4

12.4. Answerand service. -- Withinthirty (30) days
from the date of receipt of the nonretention notice, the
terminated faculty member may file an appeal with
the President which shall be heard by the institution-
al hearing committee, in accordance with Section 14
of these rules,

12.5. The dates of formal notification for tenured
and probationary faculty shall be those specified in
Section 9 of these rules,

§128-36-13. Termination due to financial exigen-
cy.

13.1. Termination of emplovment due to financial
exigency. -- A faculty member's appointment may be
terminated because of a financial exigency, as defined
and determined by the Board of Regents. Institution-
al plans for meeting a finanecial exigency shall be de-
veloped through a collaborative assessment by repre-
sentatives of administration and faculty and shall be
reviewed by the Board of Regents prior to implemen-
tation.

13.2, Notice oftermination due tofinancial exigen-
cv. -- The President of the institution shall institute
proceedings by giving the faculty member written no-
tice of termination by certified malil, return receipt
reguested, which notice shall contain:

{a) A delineation of the rationale used by the
Board of Regents for the determination of a financial
exigency;

(b) A copy of the implementation procedures
used by the institution related to the financial exigen-
¢y and a delineation of the rationale used for the ter-
mination of the faculty member; and

(c) A description of the appeal process available

' tiqfthe{aculty member.

13.3. Answerand service. -- Within ter (10) days of
the date of receipt of the termination notice, the facul-
ty member may file a written appeal to the Board of
Regents, in zccordance with Section 15 of these rules

13.4. To the extent financially feasible, the dates
of formal notification for tenured and probationary
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faculty shall be those specified in Section 9 of these
rules.

§128-36-14. Hearings.

14.1. Grievance procedure options. -- A faculty
member shall have the option of filing grievances; (1)
in accordance with the provisions of Sections 14, 15
and 16 of this Series; or {2) in accordance with the
provisions of article twenty-nine, chapter eighteen of
the Code of West Virginia. Coples ofthe Code sections
are available in the office of the President at each
Institution.

14.2. Hearings under board policy. -- If the faculty
member wishes to proceed with a hearing pursuant to
Board of Regents’ policies (rather than section one,
article twenty-nine, chapter eighteen et, seq. of the
West Virginia Code), Sections 14, 15 and 16 of this
policy may apply.

14.3. Institutional hearing. -- In order to assure a
fair and impartial hearing, a dismissed (under Sec-
tion 11 of these rules) or terminated (under Section 12
of these rules) faculty member, or a faculty member
desiring to appeal a decision of the President on non-
retention {Section 9 of these rules) or promoticn (Sec-
tion 8 of these rules) shall receive a written notice of
the hearing process as hereinafter provided and may
avail himself or herself of the following hearing pro-
cedure:

(a) Institutional hearing committes. -- Each
vear the faculty of each institution shall elect thirteen
{13) tenured or probationary faculty members, repre-
sentative of the various ranks in the institution, who
shall be known as the hearing panel. Up to thirty (30)
may be elected to serve on the panel in the cases of
West Virginia University and Marshall. Terms may
be for one or years. In the event of a vacancy for any
cause, the faculty shall fill the vacancy. Ifthe request
is for a hearing before the institutional hearing com-
mittee:

(1) The President shall, within fifteen (15)
days of receipt of the request, furnish the faculty
member In writing a list of nine (9) of the facclty
members of the Hearing Panel ag herein set forth,
with instructions to strike four {4} names and return
the list to the President within fifteen (15) days. Iffor
any reason the faculty member fails to strike, the
President shall, within fifteen (15) days, sirike a
sufficient number to reduce the members to five (5),
who shall constitute the institutional Hearing Com-
mittee. . . -

(2) The President shall promptly notify the

five (5) members in writing that they have been se-

lected to constitute an institutional Hearing Commit-
tee and that they are responsible for selecting one (1)
of their membership to be chairperson, and shall des-
ignate a time and place for their meeting to make
such selection and to set a date for hearing the charge
or appeal,

(3) The chairperson shall give notice by cer-
tified mail <@ the concerned persens of the time and
place for hearing the charge or appeal, within thirty
(30) days of the date of notice thereof.

(b) The hearing shall be conducted as follows:

(1) The Hearing Committee will hear such
proofof facts as may be deemed proper and reasonable
and make such investigation and enter such recom-
mendations zs the facts justify and the circumstances
may require. The faculty member shall have the ¢p-
portunity to submit evidence relevant to the issues
raised in the notice.

{2) The hearing will be conducted with as lit-
tle delay as possible,

{3) The faculty member shall have the right
to have an advisor or lega! counsel at the faculty
member's expense.. '

{4} Witnesses will be examined undercathin
the manner and form and in the order designated by
the Committee,

(B Formal court rules of evidence shall not
apply in such hearings. Technical forms and allega-
tionsin pleadings are notrequired to be observed, and
amendments, supplements, or supplemental state-
ments may be made and filed at the discretion of the
institutional Hearing Committee.

(&) Testimony shall be recorded.

(T) Audio tape of the testimony, together
with copies of the exhibits, shall be furnished to the
faculty member, at no charge, upon his or her request.
If the tape is transcribed at the request of the faculty
member the cost will be equally shared by the faculty
member and the institution.

(8) As soonaspractical after the hearing, the
Hearing Committee shall deliver to the President a
summary of the hearing and the findings and racom-

~mendations of the Committee and shall provide a copy
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of the summary, findings and recommendations to the
faculty member. The President shail, within thirty
(30) days after receiving the record and recommenda-
tion, issue a decision In writing to the faculty member
by certified mail, return receipt requested, and such
decision shall be final, unless the faculty member in-
stitutes an appeal to the Board of Regents under the
pracedures set forth in Section 15 of these rules.

§128-36-15. Appeal to the Board of Regents.

15.1. Anappeal from any final decision of the Pres-
ident of an institution regarding dismissal, nonretfen-
tion, or denial of tenure which has the effect of nonre-
tention mav be taken by the faculty member following
exhaustion of the institutional hearing procedures
provided above, in zecordance with West Virginia
Code, section eight-c, article twenty-six, chapter
eightee. A faculty member who wishes to appeal z fi-
nal notice of nonretention must first request a state-
ment of reasons of nonretention within ten (10) days
of receiving such notice. The President must provide
the statement of reasons by certified mail within ten
(10) days of receipt of such request. The faculty mem-
ber must file an appeal in writing with the Board of
Regents within ten (10) days after receiving the state-
meni of reasons from the President. This appeal shall
be desigrnated a Petition of Appeal and shall containa
statement of reasons why the final decision of the
President is erroneous ¢r incorrect, together with any
appropriate records and any statements of fact or law.

15.2. Such appeal shall be de novo. and a record of
such appeal shall be made as prescribed herein,

15.3. Time is of the essence in filing the appeal,
and in the event the appea! is not filed within the
required time period, the decision of the President
shall be final.

15.4. The Chancellor shall notify the Board of Re-
gents of the appeal of the faculty member, and within
five (5) days after receipt of the petition of appeal of
the faculty member, the Chancellor shall mail to the
faculty member a strike list of the names of hearing
examiners who have been selecied pursuant o proce-
dures adopted by the Board of Regents and all of
whom shall be duly qualified and licensed attorneys.
The faculty member, within five (5) days of receipt of
the list of names, shall strike therefrom half of the
names and return the strike list to the Chanceller,
who shall appoint one (1) of the remaining persons as
the hearing examiner.

15.5. The hearing examiner shall determine the

date, time, and location at the employing institution
for the hearing to be held, and shall give notice there-
of, by certified mail, return receipt requested, to the
faculty member, the Chancellor, and the President of
the institution. The hearing must be held within thir-
ty (30) days of receipt of the faculty member's petition
of appeal, and the hearing may be continued for rea-
sonable grounds from time to time until completed. It
is the sole duty and responsibility of the hearing ex-
aminer o determine whether the reasons given for
nonretention are arbitrary, capricious, or without fae-
tual basis,

15.6. The faculty member shall be accorded sub-
stantive and procedural due process, including the
right to produce evidence and witnesses and to cross-
examine witnesses, and the right to legal counsel or
other representation at his or her expense.

15.7. Testimony shall be recorded on audio tapes,
which, together with coples of the exhibits, shall be .
furnished to the faculty member, at no charge, upon
his or her request. If the tape is transcribed at the
request of the faculty member, the cost will be equally
shared by the faculty member and the institution.

15.8. The hearing examiner shall reduce to writ-
ing hisor her findings, conclusions, and recommenda-
tions and shall set forth whether the reasons regard-
ing dismissal, nonretention, or denial of tenure which
has the effect of nonretention were arbitrary or capri-
cious or without a factual basis. A copy of the recom-
mendation of the hearing examiner shall be mailed to
all persons to whom the notice of hearing was sent
within thirty (30) days after the cenclusion of the
hearing.

15.9. If a faculty member desires to appeal the
recommendation of the hearing examiner, the faculty
member must file an appeal with the Board of Re-
gents within ten (10) days after receipt of the recom-
mendation of the hearing examiner. The appeal filed
with the Board of Regents shall be taken as an appeal
on the written record submitted from the hearing held
before the hearing examiner. The Board, based upon
such record, may take such action as it deems reason-
able and proper in all circumstances and in answer to
all of its responsibilities according to law,

15.10. The Board of Regents shall submit its deci-
sion in writing to the faculty member and the Presi-
dent of the institution within forty-five (45) days of
receipt of the report of the hearing examiner. Ifthe
faculty member appeals the recommendaiion of the
examiner, this periad is extended to seventy-five (75}
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days.

15.11. Inthe case of an appeal from a {inal decision
of nonretention by z probationary faculty member, if
the reasons for nonretention are judged to be arbitrar-
v or capricious or without factual basis, the faculty
member shall be retained for the ensuing contract
year. Such an appeintment will not prejudge further
continuation after that year.

3128-36-16. Faculiy grievance procedure for mat-
ters not otherwise addressed in this rule.

18.1. Each college and university shall provide,
through institutional-level pracedures, faculty griev-
ance recourse for all appropriate matters not other-
wise addressed in this rule. Said recourse shallbe a
systematic method whereby individual faculty griev-
ances can be reasonably presented and reviewed, and
action taken related thereto. The institutional proce-
dures shall normally consistof at least three (3) levels
or steps of consideration, commencing at the depart-
mens or division level and concluding with the Presi-
dent. Grievance actions capable of being resolved by
administrative action shall be resolved at the earliest
. possible stage.

(a) Level one. -- The faculty member will first
seek a resolution of the grievance through informal
discussion with his or her academic depariment or di-
vision head.

(b} Level two, -- If not satisfied with the resolu-
tion at the first level, the faculty member shall reduce
the grievance to writing and forward it, within fifteen
(15) days, to the next reporting level, normally a divi-
sion head or dean, with a copy to the level one admin-
istrator. Withinfifteen (15}days, the level one admin-
istrator shall submit a written report concerning the
disposition of the grievance at level one to the level
two administrator. The level two administrator shall
render a decision within fifteen (15) days of receipt of

_ the report from the level one administrator.

(¢) Level three. -- If not satisfled with the
resolution at level two, the faculty member should
forward to the President a copy of the grievance,
along with the level two administrator's response and
supporting documents. In reaching a decision, the
President may hold a meeting of concerned parties
and/or may refer the issue to an appropriate commit-
tee for its recommendation. The President shall noti-
fy the grievant of the decision within fifteen (15) days
of receipt of the recommendation of the committee, or
of the receipt of the level three appeal, whichever is
longer,

(d) If there is substantial evidence that the
grievance is the resulf of action taken solely by the
President, and that the President therefore cannot re-
main disinterested or objective in the final resolution
of the issue, evidence of injury is provided, and a
remedy is feasible, afaculty member may so stateina
petition to the Chancellor that the issue should be
heard by a hearing examiner. A decision will be made
by the Appeals Committee of the Board as to whether

_ornot a hearing examiner should be appointed in such
a grievance, and that decision of whether or not to
appoint an examiner will be final.

ED, NOTE: As permitted by West Virginia Code,
subsection (g), section seven, article two, chapter

. twenty-nine-a, Appendix A and B are omitted.
They deal with the following:

(a) Notification of terms and conditions of facul-
ty appointments (adopted March 8, 1983),

(b) Major reductions in programs guidance for
institutional policy (approved November 13, 1984),

These documents are available from the Secretary
of State or the Board of Regents.
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APPENDIX A

Notification of Terms and Conditions of Faculty Appointments

Institutions have a large measure of flexibility in determining the
form and style whereby faculty are notified each year of the terms
of their appointment. When an initial appointment is made, however,
or when the conditions of the appointment change, it is ecrucial that
the faculty member be fully informed of the terms and conditions of
employment. While a formal contract mayv not be necessary each year,
the institution may cheoose one of several means of notifying faculty
about their appointments: a perscnal letter, a formal contract, or
2 combination of a letter with a standard contract attached.

Each letter or corntract which sets forth the terms and conditions
of a faculty appointment should make special note that the appoint-
ment 1s subject to the provisions of Beard of Regents' -fPeliexl
Bulietin-Nef 36 and the availability of state funds. In addition,
it 1is suggested that the letter or contract state the following:

1. That the appointment (to the specified position) is
offered 1in accordance with the provisions of the
current Board of Regents' Poliecy Bulletipn No. 38, and
(if appropriate) of the institution's faculty hand-
book or other publication.

2. VWhether the appoiantment is tenured (a continuing
appoiniment), probationary (a year-to-year appoint-
ment in a tenure track for a specified peried), or
temporary (an appointment for the period and purposes
specified, with no other interest or right obtaining
by virtue of the appointment).

3. Whether the rank (in case of a tenured or probation-
ary appointment) is Professor, Associate Professor,
Assistant Professor, or Instructor.

4. Whether the title (in the case of a temporary

appoirctment) is Lecturer, Assistant, or other speci-
fied designation.
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Appendixz A
Policy Bulletin No. 36 (continued)

5. VWhether the appointment is full-time or part-time.

€. That it 1is a terminal contract (whenever appro-
priate).

7. That it 1s a joint sppointment with another insti-
tuticon (whenever approprlate), with the home institu~
tion specified.

8. What the beginning and ending dates of the appoint-
ment are.

9. What the total salary for the appointment will be, as
well as the number of ipstallments in which the
salary will be paid.

10. That, consistent with the provisions of Board of
Regents' ©Policy Bulletir No. 386, employmeat 1is
subject to the fulfillment of the responsibilities of
the position during the life of the appointment.

11. That the specific assignments of the pesition will be
determined by the President or a designated repre-

sentative (normally, a dean or department head).

12. That any special conditions which are included in the
appointment are made a part of the contrazet only if
they are signed by the faculty member and the
President of the institution.

13. That acceptance of the appointment will be specified
by the faculty member's signing, dating, ard
returning a2 copy of the letter or contract to the
Office of the President within & reasorable time,
which should be specified.

Renewal letiers, or letters that simply inform the faculty member
of & change in salary, need not cortain all of the information
listed above, but it is appropriate to refer to the earlier letier
or contract. Always foremost should be a recognition of the obli-
gation of both parties to communicate with each other, in a timely
fashion, about the terms and conditions of employment.

Approved: West Virginia Board of Regents
March 8, 1883

Page 20




ADPENDIX B
REGARDING MAJOR REDUCTION IN PROGRAMS

GUIDANCE FCR INSTITUTIONAL POLICY (SECTION 11)

PROGRAM REDUCTION OR ELIMINATION

The following provides guidance to institutions as they develop
pcolicy concerning consultation on program changes, protection of
individual faculty rights whern programs are discontinued or suab-
starntially reduced in size, and efforts to foster faculty mobility
among institutions when desirable. This statement expands on the
processes and protections specified in Board of Regents! :

j;utJ Bulletin NoP 36, or actions on programs that may stem from Peligyl

e €3 Bulletin Nef 11, and Admirnistrative Bulletin No. 23, It 1is
intended to assist institutiorns to comply with Polier—Bulletin Nef §éq.,
36, Section dlwbl- [2_

All colleges and universities, especially those which are tax-
P supported, exist to serve the higher educational needs of one or
. more identifiable poitential siudent populations in the State. Any
giver college or university's primary response to these educational
needs is expressed through its array of academic degree programs.
This program array is designed o meet what, in the besgt judgment
of the institution, are the current and future higher educaticnal
needs of these potential student populations. Just as the educa-
tional needs of these poterntizl student populations evolve with the
passage of time, s0 too should the program arrays which purport to
address these needs. New programs gradually are created to meet
emerging educational needs, and these new programs take the place
of those for which student markets gradually fade away. It is this
latter concern, program reduction or elimination, to which the
following statements aTe addressed.

CONSULTATION AND THE DECISION PROCESS

4 proposal for major reductiicon 1ia or termiration of a degree pro-
gram may follow Administrative Bulletin No. 23 or Pelicy Bulletir
No. 11 processes. Careful adherence to these procedures is of
special importance when 2 proposed program termination affects the
prospects for continued employvment of probationary or tenured
faculty. It 1s especially important that the affected Zfaculty
participate in evzluation of the long-term conseguences of a pro-
rosal to terminate 2a program, and the procedures provide for
analysis and comment both by the faculty at large, through the
. appropriate governance body (perhaps a faculty Senate), and by the
h progress on actions that are planned, approved, or completed.
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Appendix B
Policy Bulletin No. 38 {continued)

It is the President's responsibility to ensure that the affected
faculty and tke appropriate faculty governance body have an
opportunity to review, discuss, and make recommendations concerning
termination of, or major reductions in, or consolidation, merger or
proposed interinstitutional conscortia for a degree program. This
advisory role, however, cannot serve to improperly delay action
which may itself be a disservice to the affected faculty, students,
and staff, and perhaps to the entire academic community. It is
recommended %that all parties provide any advice to the President of
the institution within 80 days following receipt of a proposal
prepared 1in accordance with the provisions of Administrative
Bulletin No. 23 or resulting from review of =2 program through
Policy Bulletin No. 11. The responsibility to make a recommen-
dation to the Board of Regents rests solely with the President of
the institution. Such a recommendation should include an explicit
statement of those pretectiors that will be provided to affected
faculty, students, and staff. The Fresident has an obligatior to
consider such advice in good faith, but c¢annot escape the duty of
accepting responsiblity for the recommended action.

PROTECTION OF FACULTY APPOINTMENTS

Board of Regents' Policy Bulletin No. 36 provides explicit protec-
tions to members of the faculty. Terms and conditions of appoint-
ment and rights to due process and appeal are specified 1in this
document.

The following additiconal practices should be made elements of the
principles and practices of all institutions as they develop
policy:

1. In the case of major reductions in or termination of
programs, each probationary faculty member shall be
permitted to complete the period of appoirtment in
accordance with the terms of his or her contract, in-
cluding the period of notice that is specified in
Policy Bulletin No. 386.

Z. Each faculty member who has been givern notice of
termination at the end of the contract pericd will be
allowed early release at the end of any term or
session from his or her contract upon reguest, even
though the contiract may extend beyond that time.

3. Each faculty member who is given notice of termi-
natlion at the end of the contract peried under these
conditions shall be given a personal letter Ifrom the
institution that expressly states that termination
does not imply a negative Jjudgment about the person's
irdividual perfermance, but 1s due to a progran
change.
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Appendiz B
Doliecy Bulletin No. 36 (Continued)

4. The instituticen shall assist the faculty member, %o
the extent possible, in the sending of letters of
explanation and professional resumes to other insti-
tutions to assist in his or her effort to find suit-
able placement elsewhere.

5. Tenured faculty shall be given at least one year of
notice of termination of employment following Board
of Regenis' action to approve termination of a pro-
gram or the date of the fipnal 4institutional action
for major reduction in a program.

PREFERRED CONSIDERATION

¥hen possible, institutions should assist displaced faculty members
when their services are no longer reguired, due to elimination or

major reductions in the size of a program.

Every effort should ke made to reassign an individual to instruc-
tional or noninstructional duties commensurate with the faculty
member's trairping and exzperience, and offers of release time or
leaves of absence should be made to enable such persons to acquire
capabilities in areas in which their services would be reguired by
the ipstitution. Faculty development programs and funds should be
used to facllitate such reassignments.

An individual faculty member is an employvee of only one institu-

tion. Tke " several instituticons, however, are components of a
syvstem of higher education and therefore are mutually dependent
upon the health and viability of each other. If faculty members

are to be released because of a major reduction in or elimination
of a program, those persons should be given the courtesy of
preferred consideration for vacancles at other institutions 1in the
system. While it is not intended to diminish the prineciple that an
institution selects its own faculty, each institution should be
ezpected to assist the faculty of all other institutions to the
ezient possible whenever programmatic or budgetary changes or
changing demands preclude continuation of competent faculty.

To ensure that preferred consideration may be extended, announce-
ments of vacancies at any institution should be communicated to the
chief academic officers or approprizie deans (or, other appropriate
persons) of the other institutions. All aznnouncements of vacant
faculty, administrative, and staff positions should also be sent to
the Director of Personnel Administration at the Board of Regents'
Central Office, who will devise 2 means to communicate with appro-
rriate parties a2t the institutions to facilitate the mobilility of
faculty ard staff among institutions.
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Apperndix B
Policy Bulletin No. 36 (Coantinued)

When interest in a position is expressed by faculty whose programs
are to be reduced or eliminated, and when all relevant consider-
ations are deemed essentially equal by the hiring institution, that
institution is encouraged to make an offer of employment, first, to
those faculty members who have been informed of termination or
reduction of their program and, second, to those who seek to relo-
cate within the system. The terms and conditions of offers will be
determined by the employing institution.

FACULTY COBLIGATIONS AND RESPONSIBILITIES.

Each member of the faculty has an obligation to foster the
viability, adequacy, and necessity for his or her program. The
financial stability of a program, recrulitment of an adegquate
concentration of students, and enhancement of the quality of a
program 1s dependent in large part on the faculty themselves. The
common burden of guality instruction, program development, and
viability must be nurtured acd responsibility shared by all.

A faculty member is also responsible for remaining current and
valuable to his or her institution. Each i1s encouraged ftco explore
opportunities for further developing his or her range of skills to
become more versatile and acquire skills in demand by the insti-

tution. Througkh individual initiative and faculty development
programs, individuals are encouraged to grow irn ccompetency in their
own disciplines and consider training in related fields. Faculty

s0 prepared are less likely to be negatively affected when programs
change, disciplines evolve, and new professions or fields of study
emerge.

Faculty also are expected to participate in consultatior regarding
decigion-making concerning programs, and in program review pro-
cesses is professionals, in good faith, and as members of an aca-
demic community, eschewing self-serving behavior that is not in the
best interest of the institution or consistent with the best prac-
tices of higher education. Integrity, objectivity, and service to
the purposes and missicns of the institution are expected.

Approved: West Virginia Board of Regents
November 13, 1984
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