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APPENDIX B
FISCAL NOTE FOR PROPOSED RULES

Rule Title: 45CSR19 - "Requirements for Pre-Construction Review, Determination of
Emission Offsets for Proposed New or Modified Stationary Sources of Air
Pollutants and Emission Trading for Intrasource Pollutants”
Type of Rule: X Legislative Interpretive Procedural
Agency: West Virginia Air Pollution Control Commission
Address: 1558 Washington Street, East _
Charleston, WV 25311-2589
1. Bffect of Proposed Rule Annual __ Fiscal Year'= =
. Next. :
Inerease.| Decrease | Current | 1893-94 1954-95
Estimated Total Cost |5 * $ 3% $ 5 0%
Personal Services _ * * * * *

Current Expense

Repairs and Alterations

Equipment

Other

*Cost for Permitting activities under this rule can range from $0 -~ $150,000
depending upon number of applications received.

2. Explanation of above estimates:

See Attached page.*

3. Objectives of these rules:

See Attached page.™




Appendix B
Fiscal Note For Proposed Rules

Page Two
4. Explanation of overall economic impact of proposed rule.
A, Economic impact on state government.
See attached page.
B. "Economic impact on political subdivisions; specific industries; specific groups
of citizens.
See attached page.
C. Economic impact on citizens/public at large.
See attached page.
Date: November 12, 1992

Signature of

agency head or authorized representative:

e 4

G. Dale Edrley
Chief, Office of Alr Q¥ality




Regulation 19 - Fiscal Note

2. Explanation of above estimates:

To process major source permits under 45CSR14 and 45CSR19, the APCC has
had to commit 0-3 man-years of effort depending upon the number of permits filed
and active in each year. At the 3 man-year level, costs for this activity would be
approximately $40,000 per engineer plus training and transportation expenses and
potential contract modeling stpport (350,000 - $150,000). No significant additional
costs or workload, however, are anticipated as a result of the proposed revisions to
this regulation per se. Greater rule applicability could result in future years due
tec area non~attainment redesignations and other new CAA required rules under the
Clean Air Act.

3. Objectives of these rules:

To bring the state's air quality rules for preconstruction for major sources and
meajor facility modifications into conformance with federal provisions enacted prior
to the enactment of the 1990 Clean Air Act Amendments and into conformance with
substantial new provisions in the revised federal Clean Air Act.

4.A. Economic Impact on State Government.

Implementation of the existing rule reguired under the federal Clean Air Act
has resulted in minimal overall costs to date due to limited applicability.

4.B. Economic Impact on Political Subdivisions; Specific Industries; Specific groups
of citizens. )

The regulation could impact upon the sitihg and emissions control
requirements of major new facilities or major modifications to existing plants in
Cabell, Wayne, Kanawha, Putnam, Weod, Hancock and Brooke Counties. Current
state permit application fees for new major facilities can range up to $i4,500.

4.C. Economic Impact on Citizens/Public at Large.

Minimal impacts anticipated as a result of proposed regulation revisicns.




DATE: November 12, 1992 - oy EZZ 3 Fi ig?

TO: " LEGISLATIVE RULE-MAKING REVIEW COMMITTEE ’ o
FICE OF WOST WVISGING
FROM: G. Dale Farley O O N arsrarE

Chief, Office of Air Quality

EMERGENCY RULE TITLE: 45CSR19 - "Requirements for Pre-Construction Review,

Determination of Emission Offsets for Proposed New or Modified Stationary Sources
of Air Pollutants and Emission Trading for Intrasource Pollutants."

1. Date of filing: November 12, 1992

2, Statutory authority for promulgating the emergency rule:

W. Va. Code §16-20-5 _

3. Date of filing of proposed legislative rule: September 18, 1932

4, Does the emergency rule adopt new language or does it amend or repeal a
current legislative rule?

Emergency rule 45CSR1S amends the language of the current rule.

5, Has the same or similar emergency rule previously been filed and expired?
No
8. State, with particularity, those facts and circumstances which make the

emergency rule necessary for the immediate preservation of public peace,
health, safety or welfare. '

See Number 7. West Virginia has six (8) counties (Kanawha, Putnam, Wavne,

Cabell, Wood and Greenbrier) that has been designated by the Clean Air Act

as ozone nonattainment areas. This required rule will assist these ccunties

in achieving alr quality attainment status for ozone. See Statement of

Emergency.




7. If the emergency rule was promulgated in order to comply with a time limit
established by the Code or federal statute or regulation, cite the Code
provision, federal statute or regulation and time limit established therein.

42 U.S.C. §7511 a(a}(1)(C) [C.A.A. 182 (a)}(1)(C)]

Time limit: November 15, 1992

8. State, with particularity, those facts and circumstances which make the
emergency rule necessary to prevent substantial harm to the public interest.

The federal government recuires states with ozone nonattainment areas to

adopt provisions to require permits for construction and operation of each new

or modified source {with respect to ozone) to be located In nonattainment

areas. Failure to adopt such rules will trigger federal sanctions as provided

in 42 U.S.C. §7509 [C.A.A. §179]. See Statement of Emergency.
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REQUIREMENTS FOR PRE-CONSTRUCTION REVIEWn 29 Pl 197
DETERMINATION OF EMISSION OFFSETS FOR Pg%EGSEDZ EER S
NEW OR MODIFIED STATIONARY SOURCES OF AIR POLLUTANTS
AND EMISSION TRADING FOR INTRASQURCE POL%uwgnws, e
OFFICE Gr WEST VIRGIkIA
SECRETARY OF STATE
STATEMENT OF EMERGENCY

The Clean Air Act Amendments of 1890 (42 U.S.C. §§7401, et.
seg.) regquire a November 15, 1992, revision to the State
Implementation Plan for states with ozone nonattainment areas.
Counties so designated as ozone nonattainment areas are Kanawha,
Cabell, Putnam, Wayne, Wood and Greenbrier, (Note: Greenbrierxr
county is a marginal ozone nonattainment area. BAll other listed
counties are moderate ozone nonattainment areas.)

42 U.5.C. §751l1lafa){1)(C) [C.A.A. 182(a)(1){C)] regquires
states with ozone nonattainment areas to adopt provisicons to
require permits for the constructicn and operation cof each new or
modified stationary source (with respect to ozone) to be located
in ozone nonattainment areas. 453C3SR19 has been in effect since
1983. The rule has been revised primarily due to changes in
major source size definiticons and emissions offset ratio
regquirements included in Title I of the Clean Air Amendments.
Such revisions are required as of November 15, 1992. Sanctions
for state failure to revise State Implementation Plans are
provided in 42 U.S.C. §7509 [C.A.A. §179].




45CSR19 FILED

TITLE 45 v 12 2 39 PH 'L

EMERGENCY LEGISLATIVE RULES .
DIVISION OF ENVIRONMENTAL PROTECTION, 1 yeoT vinghiA
AS PROMULGATED BY SECRETARY OF STATE
WEST VIRGINIA ATR POLLUTION CONTROL COMMISSION

SERIES 19
REQUIREMENTS FOR PRE-CONSTRUCTION REVIEW, DETERMINATION
OF EMISSION OFFSETS FOR PROPOSED NEW OR MODIFIED STATIONARY
SOURCES OF AIR POLLUTANTS AND BUBBELE-CONECERTEMISSION TRADING FOR
INTRASOURCE POLLUTANTS

$45-19-1. General.

1.1. Scope. -- It is the intent of the Commission that all applications filed by
any person to construct major new or modified stationary air pollution sources,
intending to locate in areas with air quality worse than the levels set to protect the
public health and welfare, or that might impact those areas, must adeguately meet
the pre-construction review procedurss and conditions of the Clean Air Act
Amendarents of-}5%7as amended and this regulation. '

These conditions are designed to ensure that the major new or modified
source's emissions will be controlied to the greatest degree practicable; that more
than equivalent offsetting emission reductions will be obtained from existing
sources; that there will be progress toward achievement of the National Ambient Air
@uality Standards; and that all applicable air pollutlon regulations adopted by the
Commission will be met.

Further, it is the intent of the Commission to exiend to the owners or
operators of existing sources an zlternative emission reduction concept, called the
UBaurble--Coneeptt'Emission Trading" g", which permits a greater burden of contrel
where the cost of control technology is low, and a lesser burden where the cost is
high.

The use of the-bubble-coneeptemission trading is intended to be and should
be interpreted to be, an alternative means to expeditious compliance with the
applicable regulations, not as a way to avoid or unduly delay compliance with the
requirements of Chapter 16, Article 20, of the Code of West Virginia, of 1931, as
amended, (the Code) or the Federal Clean Air Act, as amended, nor the applicable
regulations, nor as a way to avold, delay, or reduce the sanctions flowing from
previous or future non-compliance.

1.2. Authority. -- W. Va. Code §18-20-5
1.3. Filing Date. -- Aprid=-3883
1.4. Effective Date. -- Maw=25,-1988

1.5. Type. -- This regulation is a legislative rule as definad in West Virginia
Code, Chapter 29A, Article 2.




45C8R19
§45-19-2. Definitions.

2.1. "Actual Emissions” y-shrel mesn-tire actual reteof-emissions of o pothurtent
from-a fecility-or souree using sctval operating hours r preductioir ratess ~and-type
of -materiels-processeéd; -stored -or combusied-during- a-selected time-periodr-which
suehr producterrate siral e o o vounds pep hrour Rasis and which suctr selected
thpe peried-shal-bestweo-year-pericd unlessa determination-is-made-by-the Divector
that-x-different-preduction-rate-or -time period is-more representative-of -normel
eperation or-lo necessary-to carry orui~the intent of-this-regudation - -Fer any facility
or-source “which~has- frot -beguir-normal - operations y-actuat -emissions ~equat-the
poientiod-to emi-of the factlity or source ofr the-date-of filing-eof the application te
eonsiruetr means the actual rate of emissions of a pollutant from an emissions unit,
as described below:

a. In generdgl, actual emissions as of a particular date shall equal the
average rate, in tons per vear, at which the unit actually emitted the pollutant
during a two (2)-vear period which precedes the particular date and which is
representative of normal source opeération. The Chief may allow the use of a
different time pericd upon a determination that it is more representative of normal
source operation. Acfual emissions shall be calculated using the unit's actual
ocperating hours, production rates, and tvpes of materials processed, stored, or
combusted during the selected time period.

b. The bireeterChief may presume that source specific allowable
emissions for the unit are equivalent to the actual emissions of the unit.

c. Forany emissions unit which has not begun normal operations on the
particular date, actual emissions shall equal the potential to emit of the unit on that
date. ' T

2.2. "Allowable Emissions';shel mean theemisstone rate cateulated using-the
Recdnum-rate capecity-of the-ssuree-and-the most siringent-of the-folowing:

fay-Fhaapplicabla-reguiatdens-For such gsouree - ory
£by--Fhe-emissions rate-specified-as e permii-conditions

fey- Ay otier-lepal-reguiremenisenforceaizleby-the Commisstonwunder
Shepter Sixteens -Article~Fwenty of the West-Virginier Code and-by-the -United HStates
Envirormmental Protection-Agency (EPA - under Seetionr 113 of - the-Elean-Alr-Acts
means the emission rate of a stationary source calculated using the maximum rated
capaciiv of the source (unless the scurce is subject to federally enforceable limits,
limits established bv the Commission or Chief pursuant to the Commission's rules
which restrict the operating raie, or hours of operation, or both) and the most
stringent of the following: B '

a. The spplicable standards as set forth in 40 CFR Parts 60 and 61;

b. The applicable State of West Virginia emissions limitations or permit
conditions, including those with a future compliance date; or

-~ -




45CSR19

c. The applicable federally enforceable emissions limitations or permit
conditions, including those wnh a future compliance date.

2.3. "Applicable Regulations”;-shell-mesrn means, for the purpose of this
regulation, the West Vlrglma Administrative Regulations of the Air Pollution Control
Commission as promulgated pursuant to the Code of West Virginia, of 1931, as
amended, and regulations of the Environmental Protection Agency promulgated
pursuant to the Clean Air Act.

2.4. "Applicant"” y-shal-mean means any person who makes application to the
CommiesionrChief for a permit to construct, modify or relocate a source in West
Virginia under the provisions of this regulation.

2.5. "Air Pollutants'"j;-shaH-meem means solids, liguids or gases which, if
discharged into the air, may result in a statutory air pollution.

2:67~-4 Arr-Quah{y-Gon-?Poi R—e—g&en—{ﬁ@@ﬁ-}'—--rs—éefmed brWest-Firgiyia-as
foHewss

Regiorr I — made up-of-the-counties of -Broskes-Hexrcock r Mershal-and-Hxies

Regien- Ik —made up-of-the ecourrties of-Jacksern-Pleasanter Fyler-Weizel anrd

Region IF —-made up of -the gottitties-of Copely-Masenand- W-a.-yﬁe*

Regiorn IV---made-tup-of the-eounties of Kenewhe-and-Puinem r end the-Valley
Magisterial-Pistrict-of Feyetie-Countys

Regier 3F —-made upr of- thre- counties~of -Beowrey- Trincoln; - Loganr - MeDoweHs
Nereers- Moge - Reteigh- and Wyoming.- end Fayette {except tire- Valtey -Magisterial
B-ls#:rrcﬁ*

Regiorr -V~ -mate--up--of - the- cowmrties-of -Barbroue - - Horriger --Marions
Morrewgalias-Preston-zrd-Tasders

Region¥ii —madeup-of theInion Magisteriat Districtof Grami-Counrty and-the
Etk 5 -New €reel - and Pledmeont Magisteriat Districts of -Mineral Countys

Regiorn Vi1t —mede-uyp-of the-counties-of BraxtonrCathoun s Cley - Doddridges
Eilmers-hewis y-Nichelas,-Ritehie- Reane y Fpsiua~- %-e—bs-*ee-r-and—%rﬁ*

Regiotr 136 ——-mede tp -ef ~the - counties ~of ~-Greerbrrier - Hempshire; - Hardyy
Monrroe - Penrdletons -Pecahenias;-Randoipir - Summerss -Facker,-the-Grant end Mtrey
Megisterial-Districte-of Grant -County- anrd the Cebir Fun; -Frankforis-and-Welten

Megisterial-Bistricts-of Minerel-County

Regiorn X ~-made up of -the cowmrties-of Berketey - Jeffersons and-Morgans
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2.6. "Air Poliution", 'statutory air pollution', has the meaning ascribed to it
in Section Two of the West Virginia Code 18- 20 as amended

2.7. "Baseline"y-shraH-mean means the limitation of emissions of a source, as
determined by the applicable regulations In effect at the time ef-t¥ean apphcatlon to
construet or modify a source is filed and as more fully defined in Section 7 hereinof
this regulation.

2.8. "Begin Actual Construction";shelmesn means, in general, initiation of
physical on~site construction activities on an emizsions fa:eﬂ.rt—y--s—r—seureeumt which
are of a permanent nature-otherthan-preparater-sctivities, Such activities include,
but are not limited to, installation of building supports and foundations, laying of
underground pipework, and construction of permanent storage structures. With
respect to a change in method of operatirgoperation, this term refers to those on-~
site activities other than preparatory activities whmh ‘mark the initiation of the
change.

2.9. "Chief of Air Quality" or "Chief" means the Chief of the Office of Air
Quality or his or her designated representative appointed by the Director of the
Division of Enwronmental Protection pursuant to the provisions of §28-1-1, et seq.,

2.10. "Code";-shaH-mesn means pr1n01pa11y Chapter 16, Article 20, of the
Code of West Virginia of 1931, as amended, and, where apphcable, Chapter 20,
Article 5E of the Code of West Vlrgxma of 1931 as amended.,

2.3011. "Commlssmn s-sheir-mean means the West Virginia Air Pollution
Control Commission.

2.1312. "Commence"s-slraH-mean means as applied to construction of a major
stationary scurce or major modification that the owner or operator has all necessary
pre-construction approvals or permits and either has:

taya. Begun, or cdused to begin, a continuous program of actual on-
site construction of the source, to be completed within a reasonable time; or

{b3b. Entered into binding agreements or contractual obligations,
which cannot be eaneetredcanceled or modified without substantial loss to the owner
or operator, to undertake a program of actual construction of the source to be
completed within a reasonable time.

2.3213. "Construction";-shaH-nean means any physical change or change in

the method of operatlon (mcludmg fabrication, erection, mstallatlon demolition, or
modification of an emissions unit) which would resultina change in actual emigsions.

2.3314. "Director"s;-shaH-mean means the Director of the Wesi-Virginia Ade
Pethrtion- Contrel--CommissionDivision of Envwonmental Protection or his or her
designated representative.
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"Division of Environmental Protection” or "DEP" means that Division

of the Department of Commerae, Labor and Environmental Resources which is created

by the provisions of West Virginia Code §22-1-1, et seq.

eperations of-a-scuree o faci by aurd - ~thoze secondapry —emizsione wirtolr ere-defined
and-grmntifiehle-and-resut-from-aetivities-related te-sueh souree or-facHity- refers
to the release, escape, or discharge of air pollutants into the air.

"Emissions"” ;-shall-mean-beth-direet emissions restdiing-frem-the

seu—]:‘ee—is—eéﬁp@sed—@f—ene—armore—pel—lu—taﬂ{-em'rt-ti-ng-f-ae-iﬁﬁes—"Emissions Unit" means
any part of a statlonarv gource which emits or would have the potential to emlt any
regulated pollutant,

UFaectity®;shad-mean-en-identifiehle-picce of -precess eguipmernts - 4

not reasonably pass through a stack, chimney, vent, or other functionally
equivalent opening. "

offsets may only be achieved for the same air pollutants which have comparable
physical and chemical characteristics and properties (e.g., kydrocarzenVOC
increases may not be offset against SO
may not be offset against boiler fly asfq or NOx may not be offset against VOC).

within the same source which have comparable physmal and chemical characteristics
and properties.

any source, that rate of emissions based on the followmg, whichever is more
stringent:

implementation plan of any State for such class or category of source, unless the
owner or operator of the proposed source demonstrates that such limitations are not
achievable; or

practice by such class or category of source.

This term applied to 2 new or modified faeHityemissicns unit, means the lowest
achievable emission rate for such faeHiyemissions unit within the source. In no
event shall the application of this term permit a proposed new or modified
frebitystationary source to emit any pollutant in excess of the amount allowable

"Fugitive Emissions"ysheaH-mean means those emissions which could

"Intrapollutant Emission Offsets”s;-shad-mesnr means that emission

reductions, or coke plant particulate matter

. "Intrasource Pollutants"; shedl srean means air pellutants emitted from

"Loweast Achievable Emission Rate (LAER)";-shkal-mesn means, for

tata. The most stringent emission limitation which is contained in the

fb+b. The most stringent ezmssmn limitation which is achieved in

under applicable new source standards of performance

change in 'the method of operation of a ma]or stationary source that-wowld
resuitwhich results in 2 significant net emissions increase of any regglated pollutant

"Major Modification";-shatl-mean means any physical change in or

subject-to-reguiationr -by-the--Commissions--Any- ret- emissions inereasethet-is

-5=




45CSR18 |

considered-sigmificant for rolatieorgante eempeuﬁd-s-s-ha}l—be congidered-sipnifieant
fer pzope. }

A physical change or change in the method of operation shall not include:
tara. Routine maintenance, repair and replacement;

tb¥b. Use of an alternative fuel or raw material by reason of an order
under Sections 2(a) and (b) of the Energy Supply and Environmental Coordination
Act of 1974 (or any superseding legislation) or by reason of a natural gas curtailment
plan pursuant to the Federal Power Act;

€eye. Use of an alternative fuel by reason of an order or rule under
Section 123 of the Clean Air Act of 1977, as amended;

¢dyd. Useof an alternative fuel at a steam generating unit to the extent
that the fuel is generated from municipal solid waste;

¢eYe. Use of an aliernative fuel or raw material by a stationary source
which: :

£33A. The source was capable of accommodating before December
21, 19276, unless such change would be prohibited under any tegaHvyfederally
enforceable permit condition which was established after December 21, 1976,
pursuant tc 40 CFR 52.21 or under regulations approved pursuant to 40 CFR 51-18
Subpart I or 40 CFR 51.24168; or

€2yB. The source is approved to use under any permit issued
under_this regulations-appreved-pursuantto-this-geetion;

¢£3f. An increase in the hours of operation or in the producticn rate,
unless such change is prohibited under any legaHyfederally enforceable permit
condition which was established after December 21, 1876, pursuant to 40 CFR 52.21
or regulations approved pursuani to 40 CFR 51-38 Subpart I or 40 CFR 51.84166;

tgrg. Any change in ownership at a stationary source.
2.2323. "Major Stationary Source';-shaH-mean means:

faya. Any stationary source of air pollutants which emits, or has the
potential to emit, 100 tons per year or more of any _regulated pollutant-subject+e
reguiatiornr by the-Commission; or

£23¥b. Any physical change that would occur at a stationary source not
qualifying under SeetionParagraph 2.21¢a323.a. above as a major stationary source
if the change would constitute a major staticnary source by itself.

A-majer stationary-sourece that-is-majorfer<tclatieorganie sompotnds-shaltkbe
esnsidered-majer-for-ezenes
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c. I\.otwnhstandmc_‘ the major source size specifiedin Paragraph 2.23.a.
of this regulation, the followmg source sizes are also defined as major staticnary
sources:

A. In serious ozone nonattainment areas, sources which emit or
have the potential to emit 50 ton@er Yyear or more of VOC or 50 tong per yvear or
more o NOX.

B. In severe ozone nonattainment areas, sources which emit or
have the potential to emit 25 tons per vear or more of VOC or 25 tons per vear or
more of NOx.

C. In extreme ozone nonattainment areas, sources which emit or
have the potential to emit 10 tons per year or mere of VOC or 10 tons per vear or
more of NOX. I .

D. In sericus carbon moncxide nonattainment areas, sources
which emit or have the potential to emit 50 tons ver vear or more of carbon monoxide.

E. In serious PM. nonattamment areas, sources which emit or
have the potential to emit 70 tons ;perwrear or more of P’VI or PM L Precursors.,

2.2224. "National Ambient Alr Quality Standard (NAAQS)";shelimean means
the numerical standard specified by the United States Environmental Protection
Agency for each air pollutant for which air quality criteria have been issued.

2.2825. '"Necessary Pre-construction Approvals or Permits";-shall-mean
means, for the purposepurposes of this regulation, those permits or approvals
required by-the-Air Pollrtion- Cortrot-Commission-and-tre Clemr Adr-Actas amended
er-any- regulations-premulgeted 4hereby-or-thereunderunder federal air quality
control laws or regulations and alr quality control laws and regulations of the State
of West Virginia. Where a consent order is required to be submitted to the United
States Environmental Protection Agency for inclusion in the State Implementation
Plan, the applicant will not have all necessary pre-construction approvals or permits
until such time as the United States Environmental Protection Agency approves such
consent order for inclusion in the State Implementation Plan.

2.2428. "Net Emissions Increase”s-shaH-nean means the amount by which the
sum of the following exceeds zero:

ta¥a. Any increase in actual emissions from a particular physical
change or change in the method cof operation at a stationary source; and

€b3b. Any other increases and decreases in actual emissions from the
source that are contemporanecus with the particular change and are cotherwise
creditable.

€¥¥A. An increase or decrease in actual emissions is

contemporanecus with the increase from the particular change only if it occurs
between:

-7=
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(a) The date five (8) years before construction on a
particular change commences, and

{b} The date that the increase from the particular change
OCCurs. .

£23B. An increase or decrease in actual emissions is ereditable
only if the BireeterChief has not relied on it in 1ssu1ng a permnit for the source under
this regulation which permit is in effect when the increase in actual emissions from
the particular change ocours.

¢33C. An Increase in actual emissions is creditable only to the
extent that the new level of actual emissions exceeds the old level.

£43D. A decrease in actual emissions is creditable only to the
extent that: - ) '

(a) The old level of actual emissions cr the old level of
allowable emissions, whichever is lower, exceeds the new level of actual emissions;

{b) It is federally enforceable and enforceable by the
Commisston Chief wnder-idre Code aird by ERA-uader-Bectionr I43-af the-Clean-Ake Arct
at and after the time that actual construction on the particular change begins;

{¢) The BireeterChief has not relied on it in issuing any
permit under this regulation, in demonsirating attainment of the NAAQS, or in a
demonstration of reasonable further progress; and

(d) It has approximately the same qualitative significance
for public health and welfare as that attributed to the increase from the particular
change.

€53E. Anincrease that results froma physical change at a source
occurs when the emissions feelityunit on which constructicn cccurred becomes
operational and begins to emit a particular pollutant. Any replacement faeHityunit
that requires shakedown becomes operational only after a reasonable shakedown
period, not to exceed o:r;e hundred eighty (180) days.

2.8527. '"Nonattainment Area's-skat-mean means for the purpose of this
regulation, those areas designated-by-the-Ceommizsion in accordance with Section
107¢d3 of the Clean Air Act as not having attained National Ambient Air Quality
Standards for specific air pollutants. Nonaitainment areas for ozone, carbon
monoxide, and PM are divided into categories, which may have different major
source size definitfons and cffset ratic reguirements than in previous regulations.
These categories are as follows:

a. Ozone nonattainment areas mav be de51gnated as Marginal, Moderate,
Serious, Severe, or Extreme.

- - C 4




45CSR19
b. Carbon menoxide nonattainment areas may be designated as Moderate
or Severe. - ‘ - i
c. PM . nonattainment areas may be designated aé Mcderate or Severe.
2.8628. "Offset", and "emission offset“——sha—ll——meaﬁ means an emission

reduction of a_given pollutant achieved at an existing source (or feeHityemissions
unit within such source) that allows for the emission of such given pollutant at a
different prcoposed source (or faeﬂl-tyemssmns unit within such proposed source);
provided that the amount of reduction in emissions at the existing source (or
faeﬂl-t-yemlssmns unit within such source), is greater, on a pounds per hour and/or

tons per year basis, than one-to-one with respect to the proposed emissions frem the
different source (or_ FaeHityemissions unit within such source) so that tetal emissions
from the source including all existihg and propesed facilities for a given pollutant
shall be less than baseline emissions. This term shatkalse~mesnalse means an
emission reduction of a given pollutant achieved at a faeHityunit within an existing
source that allows for the emission of such given pollutant at a different faeHitvyunit
within the same existing source._ In addition to_the above requirement that offset
ratios must be greatier than one-te-one, the offset ratios in ozone nonattainment
areas must equal or exceed!

a. In marginal oZone nonattainment areas, 1.1 to 1.

b. In moderate ozbne nonattainment areas, 1.15to 1.

c. In serious ozone nonattainment areas, 1.2 to 1.

d. In severe ozcne nonattainment areas, 1.3 to 1.

e. In extreme ozone ncnattainment areas, 1.5 to 1.

2.2%29. "Person"yshelimean means anv and all persons, natural op artificial,
Including the State of West Virginia or any other state and all agencies or divisions
thereof , an¥y state political subdivision, the United States of America, any municipal,
statutory, public or private corporation or association organized or existing under
the law of this or any other state or country, and any firm, partnership or
association of whatever nature.

2.2830. "Potential to Emit";-shaimean means the maximum capacity of a
stationary source to emit a pollutant under its physicel and operational design. Any
physical or operational limitation on the capacity of the scurce to emit a pollutant,
including air pollution control eguipment and restrictions on hours of operation or
on the type or amount of material combusted, stored, or processed, shall be treated
as part of its design only if the limitation or the effect it would have on emissions is
tegatyfederally enforceakle or is enforceable by the CommisstonChief in any permit
and/or consent crder issuedusrderthe-Codeand by the United States Environmental
Protection Agency under Sectien133-of the-Cleair Air-Aetor by the Chief. Secondary
emissions do not count in determining the potential to emit of a stationary source.




= —

45CSR19

2.2831. "Ressonable Further Progress";-shedt-mesn means the annual
reductions in emissions of pollutants in nonattainment areas eemmitted-te-by-the
Commigatonr in-tire Yreat Virginta State-hnplementationr Plan-te asstrreas are required
pursuant to Part D of the 1990 Clean Air Act Amendments or which are required by
the Chief or USEPA for the purpose of ensuring attainment of National Ambient Air
Quality Standards "(NAAQS)" by the applicable statutory deadline.

2r3067 ~--Resstree- Recovery -FacHitey'L - shall-mean-any- facility -at swhich -aciid
waste-is-preocessed for-the purpese of extractingsconvertingto-erergysorotherwise
separatirg-and-preparing-seid-waste-for- revger--Energv- conversion-frctHities must
utHize golid-waste -to- providemore-tham fiftv-pereent-£58% ) of- the-heat dnyst to-be
econsidered g resouree recovery factHivy-under this regiddations

2.32. "Regulated Pollutant” means for the purpose of this regulation any
pollutant for which the Commission has promuigated an Ambient Air Quality
Standard, volatile organic compounds and nitrogen oxides.

2.3133. "Secondary Emissions";shah-mean-emissions which-eceur-as e-result
of the-eenstruetion and for operation-of a-majer source er-mejor medification-but-de
net-come-from-the source itgelfs

Secorndarysemigsion-mainehrdes -but-gre not-Emited -tos

tay-Emissions from vesselsstrainss or motor-vehieles ceming-toor-from
the-aeurree ¥ ird

£ b --Emissicns From-off—site asuppori-emissions untts- whick -weutd “be
eenstrucied-er would etherwiseincrease emissicns g a-resuli-of theconstruetionror
modifteatior-of a-maier sourcer means emissions which would occur as a result of the
construction or operation of a maior stationary source or major modification, but do
not come from the major stationary source or major modification itself. For the
purpose of this section, secondary emissions must be specifie, well defined,
guantifiable, and Impact the same general area as the stationary Ssource or
modification which causes the secondary emissions. Secondarv emissions include,
but are not limited to emissions from any off-site support facility which would not
otherwise be constructed or increase its emissions except as a result of the
construction or operaiion of the major stationarv source or major modification.
Secondary emigsions do not include any emissions which come directly from a mobile
source, such as emissions from the tailpipe of a motor vehicle or from a train.

2.3234. "Significant"s-shatkmearn means, in reference to 2 net emissions
increase or_the potential of a source to emit any of the following pcllutants, a rate
of emissions that would equal or exceed any of the following rates for such
pollutants: (See Table 45-19A at the end of this regulation}.

2.8335. "Significant Impact"y-shraH-mesn means an increase in the ambient air
grueittyconceniration for a particular peollutant as follows: (See Table 45-19B at the
end of this regulation.)
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2.3436. "Source, Stationary Source";-shaH-meanail s%ruet—ures;-bu-i-l-d—ifrgs-;
facHitiess-equipment - o instatlatics -wirleh- are-of ~the -same- industrial grouping
ttrerr-thre same-tweo- digit code-as-deseribed- in-the-Federei - Standard ndustrial
lassifieationr Manrnal ;- 1072 amenrded-197 % end-located- on-one-er-mere-contipitous
er-adigcent properties wird-which are ovwned-or operated by the-same-perser fory
persens wirder-connmen —eantrol - Irhich -masy- tHrect bz op -hrdivecity-eauze-ans~ip
pothrterr-to beemitteds means any building, structure, facility, or installation which
emits or may emit any regulated air pollutant.

2.35837. "Temporary Source", and "sources of temporary emissions", shail
meenmeans for a source located in a nonattainment area and subject to this
regulation, those emissions occurring fora period of time less than two vears.

2.38. "Building, Structure, Facility, or Installation” means all of the
pollutant-emitting activities which belong to_the same industrial grouping, are
located on cne or more contiguous or adjacent properties, and are under the conircl
of the same person (or persons under common control}. Pollutant-emitting activities
are a part of the same industrial grouping if they belong io the same "Major Group"
(i.e., which have the same twc (2)-digit code) as described in the Standard
Industrial Classification Manual, 1987 (United States Governmient Printing Office
siock number GPO 0-155-718:QL 3).

2.39. "Federally Enforceable” means all imitations and conditions which are
enforceable by the Administrator of the United States Environmental Protection
Agency (USEPA) including those requirements developed pursuant to 40 CFR Parts
B0 and 61, rules and regulations of the approved State Implementation Plan of the
State of West Virginia, anyv permit requirements established pursuant to 40 CFR
52.21 or this regulation, and any operating permits issued under a USEPA-approved
program that is Incorporated into the State Implementation Plan and expressly
requires adherence to anv permit issued under such program.

2.40. "Major Modificaticn for Ozone" means a major modification for VOC
and/or NOx. o ) )

2.41. "Msgjor Stationarv Source for Ozone” means a ma";or stationary source
of VOC and/or NOx.

2.42. "PM__" means particulaie matter with an aerodynamic diameter less than
or egual to a nontimal 10 micrometers as measured by a reference method described
in Appendix J of 40 CFR 30. - '

2.43. "Volatile Organic Compounds (VOC)" excludes each of the following
compounds, unless the compound is subject to an emission standard under Section
111 of the Clean Air Act:

- Methane

- Zthane

- Methyvlene Chloride _

- 1,1,1-Trichlorocethane (Methyl Chloroform)

- Trichlerotrifluoroethane {CFC-113) (Freon 113)
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Trichlorofluoromethane {CFC-11)
Dichlorodifluocromethane (CFC=12)

- Chlorodifluoromethane (CFC-22)

- Triflucromethane (FC-23) )

- Dichlovrotetrafluorcethane (CFC-114)

- Chloropentafluoroethane (CFC-115)

- Dichlorotrifluoroethane (HCFC-123)

- 9-Chloro-1,1,1,2-tetrafluorcethane (HCFC-124)
- Pentafluoroethane {HFC~125)

- 1,1,2,2-Tetrafluorcethane (HFC-134)
- Tetrafluoroethane (HFC~134a)

- Dichlorofluoroethane (HCFC=-141h)
Chlorodifluoroethane (HCFC-149b)
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- 1,1-Difluoroethane (HFC-152a) )

- Cvclic, branched, or linear, completely fluorinated alkanes

- Cyelie, branched, or linear, completely fluorinated ethers
with no unsaiurations . .

- Cvclic, branched, or linear, completely fluorinated tertiarv amines
with no unsaturations _ )

- Sulfur containing perfluorocarbons with ne unsaturations
and with sulfur bonds only to carbon and flucrine

- Any other compound excluded from the definition of VOC by USEPA
and the Commission. )

2.4244. "Particulate Matter" means any material, except uncombined water,
that exists in a finely divided form as a liguid or solid.

2.4345. "TSP" or "Tctzl Suspended Particulate Matter” means particulate
matter as measured by the methed described in Appendix B of 40 CFR 50.

2.4446. "Offset Ratio" means the ratioc of total emission reductions to total
emission increases, for any specific pollutant.

2.4547. "USEPA" means the United States Environmental Protection Agency.

Other words and phrases used in this regulation, unless otherwise indicated,
shaH have the meaning ascribed to them in Chapter 16, Article 20, Section 2, of the
Code of West Virginia, 1931, as amended.

§45-19-3. Applicability.

3.1. This regulation shail-eppivapplies to all major stationary sources
Mrtendinrgto-locate-tr erdesignated-nonattainment aren and-to-al major modifications
to any-existing sources lecated in-a designated noratiainment areamajor stationary
sources proposing to construct anywhere in an area which is designated
nonattainment as of the date of issuance of the permit. This regulation shailaise
appivalso applies ic all proposed major stationary sources and to all major
modifications to any such sources located anywhere in the State whose emissicn would
catise a viclation of 2 NAAQS or which would cause a significant impact on air quality

-12-
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in a desighated ncnattainment area. This regulation sheiienty-epebronly applies to
such proposed major staticnary sources or major modifications when the expected
pollutant, when discharged, would require classification of such proposed source or
modification as a major stationary source or major modification and when the expected
pollutant is the same pollutant for which the ares of location or significant impact was
designated nonattainment. Sections 1, 2, 10,-F2r-end~t3 and 18 of this regulation
shed alsc apply to 2ll major stationary scurces located within the Siate,

3.2, The determination under this regulation of whether such a source will
cause a viclation of a NAAQS or a significant impact shall be made by the
BireetorChief upon a case~by-case review of the results of .an adequate
demonstration submitted by the applicant.

a. The regquirements of this regulation applicakle for major sources of
EM_C alsc_apply to major stationary sources of PMl precursors, except where a
defermination has been made to the gatisfaction of Hhe Chief and USEPA that such
sources do not contribute significantly to PM  levels which exceed the standard in
the area. : - -

b. The reguirements of this regulation applicable for major siationary
sources of VOC 2lsc apply to major stationary sources of NOx, except in the case of
those sources of NOx for which a determinaiion has been made to the satisfaction of
the Chief and USEPA that no net air quality benefit will cccur as a result of NOx
reductions from the sources concerned. = -

3.3. This regulation shatteapplyapplies to portable facilities intending to
locate or relocate anywhere in the State whose emission would cause a violation of a
NAAQS or which would cause a significant impact on air quality in a designated
nonattainment area. If the BireeterChief makes a determination of applicability
pursuant to Subsection 3.2, then such portable facilities shall be considered as a
new mejor stationary source for all purposes of this regulation and location or
relocation of such source shall be considered construction.

3.4. Sources of temporary emissions such as pilot plants, portable facilities
which will be relocated away from the nonatiainment area after a short period of time,
or emissions resulting from the consiruction phase of a new sourcey-er-rescuree
reeovery-Ffaeiities 1riilizi neg-mnricipat sottd wvaste te provide mere than fifty-percent
£50%y-of-the-heat-taput- for-gererating- steanr or-eleetricity may be granted an
exemption from the requirements of this regulation by the CommissionChief upon a
demonstration by such source that such source will not significantly interfere with
reasonable further progress toward attaining and maintaining the applicable NAAQS,
except, the lowest achievable emission rate (LAER) shall apply to all such sources
located in or having a significant impact on a nonattainment area with respect to the
specific pollutant for which the area has been designated as nonattainment.

3.5. Any new or modified sgurce tc which this regulation is appliicable shall

not begin actual construction until all necessary pre-construction approvals and
permits, including the permit under this regulation, have been issued.

-13-
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§45-19-4, Conditions for a Permit Approval for Proposed Major Sources That
Would Contribute to a Violation of NAAQS.

1.  <aya. Upon determination by the PireetorChief that a proposed new
major stationary source or major modification will locate within a nonattainment area,
or that a proposed new major stationary source or major modification to be built
ouiside a nonattainment area will have a significant impact on pollutant
concentrations in a nonattainment area, as of such source's proposed start-up date,
permit approval may be granted only if the applicant agrees within its permit
application and permit (if approved), to meét the following conditions:

t¥¥A. The proposed major stationary source or major modification
is required to meet the lowest achievable emigsion rate (LAER) for such source;

£2yB. The applicant must certify that all existing sources owned
or cperated by the applicant (or any entity controlhng, controlled by, or under
common control of the applicant} in West Vlrgmla are in compliance with the Clean Air
Act and Chapter 18, Article 20, of the Code of West Virginia, 1931, as amended, or
the applicabkle regulatlons or is in compliance with a compliance program or a court
decree which is federally enforceable and enforceable_by the Chiefunder the-Code
and- Seotion -3 of-the Clearnr Ady-Aet; ; ) :

£33C. More than equivalent emission offsets from existing sources
in the nonattainment area impacted by the proposed new major stationary source or
major modification (whether or not under the same ownership) are required such that
there will be reasonable further progress toward attainment of the applicable
NAAQS. For sources locating in ozone nonattainment areas, the offset ratios for
VOC and NOx must equal or exceed those specified in Subsection 2.28 of this
regulation. Only intrapcllutant emission offsets are acceptable;

€¢43D. The emission offsets will provide a positive net air quality
benefit in the affected nonaitainment area. Atmospheric simulation modeling for
ozone impacts is not necessary for VOC and NOx. Fulfillment of
SubgectienSubparagraph 4.1¢a3€8.a.C. above and Subsections §.2¢ay-and-d3y. of
this regulation will be adequate to meet this condition. -

£53b. Upon determination by the PireeterChief that technological or
economic limitations on the application of measurement methodclogy to a particular
source or class of sources would make the imposition of an enforceable numerical
emission standard infeasible, the applicant may, by petition, request that the
CommisatonChief approve anappropriate design, operational or equipment standard.
In the event that the applicant's proposed design, operational or equipment standard
is unacceptable to the SommissionChief, the CommissionChief shall determine an
appropriate measurement methodology or design, operational or equipment standard
and shell incorporate such determinations and requlrements within the permit.

c. For phazsed construction projects, the determination of the lowest
achievable emission rate shall be reviewed and modified as appropriate at the latest
reasonable time which occurs no later than 18 months prior to commencement of
construction of each independent phase of the project. At such time, the owner or
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operator of the applicable stationary source may be required to demonstrate the

adequacy of any previous deter’*mny{gon of the lowest achievable ermssmn rate for the
source.

§45-19-5. Conditions for Permit Approval for Sources Locating in Attainment or
Unclassifiable Areas That Would Cause a New Violation of a NAAQS.

5.1. Upon determination by the BireeterChief that the emissions from a
proposed new majer statlonary source or major modification locatm.g in attainment or
unclassified areas would cause a new violation of 2 NAAQS, permit approval may be
granted only If the applicant agrees within its permit application and permit (if
approved) to meet a more stringent emission limitation and/or limit emissions of
existing sources below levels allowed by the applicable regulations so that the
proposed source will not cause a new violation of any NAAQ@S. Only intrapollutant
emission offsets are acceptable.

§45-19-8. Exemptions from Certain Conditions.

6.1. ¢ara. The CommissionChief, upon petition by the applicant, may exempt
the following sources from the reguirements of SubeectHensBubparagraphs
4.1¢a3¢33.a.C. and {43D., and Section 5_of this regulation:

£13-Regourree recovery facilitics burrire municipal-solid-wastes
and

£23A. Sources which must switch fuels:
¢85 (a) due to lack of adeqguate fuel supplies; or

tHy(b) where & source is required to be mcdified as a
result of future regulation and no exemption from such regulations is available to the
sourace. ' :

tB3b. Such exemptions may be granted only if:

€3rA. The applicant demonstrates that it made its best efforts to

obtam sufficient emission offsets to comply with SubsectiensSubparagraphs

4.1¢a3¢33.a.C. and €£43D. and Section 5_of this regulation, and that such efforts
were unsuccessful; and

€25B. Theapplicant has secured all reasonably available emission
offsets; and

£33C. The applicant will continue to seek the necessary emission

offsets and apply them when they become availeble, and the State's commitment to
reasonable further progress will not be adversely affected.
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§45-19-7. Baseline for Determining Credit for Emission Offsets.

7.1. <fajya. For the existing source providing the emission offsets, theThe
baseline for determmmg credit for emission offsets will be the lower of the actual or
allowable emissions in effect at the time tkean application to construct or modify a
major stationary source is filed. :

tbyb. Emission offsets shall be made on a pounds per hour basis when
all facilities invcived in the emission offset calculations are cperating at their
maximum expected or allowed production rate.

terc. The PireeterChief may specify other averaging periods, such as
tons per year, as an alternative to the pounds per hour basis if necessary to carry
cut the intent of this regulation. When offsets are celculated on a tons per vear
basis, the baseline emissions for existing sources providing the offset shall be
calculated using the actual annual operating hours for the previous one year period
{or other appropriate period if warrvanted by cyclical busmess conditions as
determined by the BireeterChief). )

¢d3d. Where the applicable regulatien reguires certain design,
operational or equipment standards in lieu of an emission limitation (such as floating
roof tanks for petroleum storage), baseline allowable emissions shall be based on
actual operating conditions for the previous one (1) to two (2) year period,
whichever is appropriate, in conjunction with such design, operational or equipment
standards.

7.2. Where the applicable regulation does not contain an emission limitation
for a source or source category, the emission offset baseline invelving such sources
ghall be the actual emissicns determined in accordance with SeeticaSubssction 7.1.
of this regulation.

7.3. Where the applicable regulation emission limit allows greater emissions
than the poiential emission rate of the source, emission off'set credit will be allowed
only for control below the potential emission rate.

7.4. ¢ara, The emissions for determining emission credit involving an
exisiing fuel combustion scurce will be the allowable emissions under the applicable
regulation for the type of fuel being burned at the time thean application is filed.

£B3b. Noemission offset credit shall be allowed for emission reductions
{either aciual or allowable) resulting from a switch by an existing source to a
different type of fuel prior to the date tkean application is filed.

teye. No emission offset credit, based on the allowable emissions for an
alternate fuel, to which the existing source commits to switch at some future date,
shall be allowed unless the permit contains conditions requiring the use of specific
alternative control measures which would achieve the same degree. of emisgion
reduction in the event the source switches back to the original fuel at some later
date. The applicant shall ensure that adequate long-term supplies of the new fuel
are available before emission offset credit for fuel switches shall be granted.
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7.5. <faja. A source may be credited with emission reductions achieved by
shutting down an existing source or permanently curtailing production or operating
hours below baseline levels if such reductions are permanent, quantifiable, federally
enforceable, and enforceable by the Chief within a permit or order. In addition,
such reductions are creditable if theyv occurred on or after the design vear of the
most_current attalnment demonstration.

tb3b. Emission offsets that involve reducing operating hours or
production or source shutdewns must be proposed by the applicant in the permit
application and embodied in the permit or as more fully set forth in Section 9 hereinof
this regulation.

teyc. Semrce shutdowns-and-eurtaiiments in-preduction-or-operating
hours-seeurring-prioe to-the dete-the-appeation is-filed penerady-may- not-be-used
Eor emissien~offset-eredit--Howevrer s wwhereWhere an applicant can estaklish that it
shut down or curtailed preduction less than three (3) years prior tc the date of
permit application, and the proposed source is a replacement for the shutdown or
curtailment, credit for such shutdown or curiailment may be applied to offset
emissions from the proposed source. o

7167~ vo emission cffseticredi-may be-aleowed for-replacing otfre-hy<drocarben
cempeirnd-with-anether-of Jasger-reactivitys-except-for -thre foilowhrg -compotirds +
methenes---ethane,-~~15i3—TFrichicreethare --(Aethyi-—-Chieroformy;y---mxd
Trichterotrifirorcetiane~FFresn-+t13r- '

§45-19-8. Location of Offsetting Emissions.

8.1. Offsets shall be obtained from scurces located as close to the proposed
major stationary or major modified source site as possible. Except for ozone
nonattainment areas, these offsets must be obtained from the same nonattainment
area as the proposed major source or major modification.

§.2. fa¥a. The €ommizsionChief, by petition, may allow offsets from sources
located at greater distances from the proposed major stationary source or major
modificationh provided that an adeguate demonstration that nearby offsets were
investigated and reasonable alternatives which provide a positive net air quality
benefit are not available is submitted by the applicant, subject to the following:

¢3YA. Emission offsets for volatile organic compounds (VOC)
and/or NOx will generally be acceptable from sources located within the same Adr
uradity - Corrtrol- Region - ¢ AQERYozone nonattainment area or from other ozone
nonattainment areas_of equal or higher classification which meycan be shown 1o cause
or significantly contribute tc the ozone problem at the proposed new or modified
source location; o

£23B. Emission offsets for sources of sulfur dioxide (80,), and
total suspended particulate (TSP), should be obtained from an existing or shutdown
facility, on the same premises or in the immediate vicinity of the proposed source.
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tb3b. If such allowance is granted, as provided for in Bubzectien
tay;Paragraph 8.2.4.76of this. Sectierregulation, the €-o-rnmtssm-ﬂ0h1ef sheﬂ-lelmav
increase the ratio of the required offsets for such scurce.

feyc. Inorder to ensure that the emigsion offsets will provide a positive
net air quality benefit, the DireetorChief may, at his option, perform the necessary
analysis or regquire the applicant to submit appropriate modeling results for review.

td3d. The appropriate modeling referred to in SeeftenParagraph
8.2¢ey.c. above is as follows: . )

£3¥A. For sulfur dioxide (502) and total suspended particulates
(TSP), the source's allowable emissions should be used in an atmospheric simulation
model to ensure that the emission offsets provide a positive net air quality benefit.
It may, however, be assumed that if the emission offsets are obtained from an
existing or shutdown source on the same premises or in the iImmediate vicinity of the
proposed major stationary source or major modification and the pollutants disperse
from substantially the same effective stack height, the air quality test of
SubeectHenSubparagraph 4.1.¢a¥¢4%a.D. of this regulation will be met without the
necessity of modeling. Thus, when stack emissions are offset against a ground level
source at the same iime, modeling would be required.

£23B. Atmosphemc simulation modeling for ozone impacts is not

necessary for volatile organic compounds and NOx. For such pollutants, meeting the

requlrements of SubsectienSubparagraphs 4.1.¢a3y¢3%a.C. and--Subseetion
2.€23€¥3a. A, of this regulation will be adeguate.

£€33C. (a} Proposed sources of volatile organic compounds
(VOC)_and/or NOx locating in a designated nonattainment area for ozone shall be
subject to.the provisions of Section 4 of this regulation.

() Proposed VOC_and/or NOx sources locating within
thirtv-six (38) hours travel time {under wind conditions associated with
concentrations exceeding the NAAQS for ozone) of a nonattainment monitor skaitalss B
beare subject to Section 4 of this regulation,

{ey-~A-propoged VO —souree -may- be exempi-from-these
regrirements-i-the-apphcant-ean-demenstrate-that the emissions from-tire wroposed
seuree-wil-have wirtualy-no-effect-upon any nenattahirment avea for-ezone~-This
exempHenis ondy-Irtended -for remote-rural sources whreee emissieng-werdd-kevepry
unlileely to-interact-witlr oiher-significant-seurees of-VOC-or NO ~to-formadditions]
egenes

§45-19.9. Administrative Procedures for Emission Offset Proposals.
9.1. ZEmission offsets may be proposed either by the applicant for the

propesed major stationary source or major modification or by the local commumty or
the Siate.
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tara. The emission offsets committed to must be accomplished by the
applicant's proposed start-up date, except when such proposed source is a
replacement for a source that is being shut down in order to provide the necessary
benefits; in such cases the PireetorChief may allow up to one hundred eighty (180)
days for shakedown of the new source before the existing source is required to cease
operation. Such allowances must be requested by the applicant and contained, if
granted, within the construction permit,

£b3b. If the emission reductions which are to be used ag offset credit
for a proposed major stationary Source or major modification are to be obtained in a
State that neighbors West Virginia, or from another source at ancther site not
controlled bv the applicant-foreffget eredit for-a propeased-major statiormrey Soitice
er-major medifieation, the offsets committed to miist be embodied in a United States
Environmental Protection Agency approved State Implementation Plan revision in the
neighboring State and must be legadyfederally enforceable and enforceable by both
such neighboring State and the CommissiornChief inrecerdanes-withrthe Codeand the
United-States EnvirenmentalProtectionrAgency 1 in—a-eeef&aneewﬂ-}r Sectioir1i3-of-the
Edean-Atr-Aet and at all partlclpatng sources. .

9.2. <feya. The applicant may propose emission offsets which Involve:

€3¥A. Reductions from sources controlled by the applicant;
and/or ) o

€23B. Reductions from neighboring sources not controlled by the

applicant.

te¥b. A state or local community which desires that a major stationary
source or.major modification Jocate in ifs area may commit to reducing emissions from
existing sources to sufficlently offset the impact of such proposed source.

9.3. Any emission offset proposal described in SBeetitenSubsection 9.2, above
must be embodied either in the applicant's permit application and permit if such
offsets are directly controlled by the applicant or if from neighboring sources located
in the State not controlled by the applicant, in a consent order as provided in
Chapter 15, Article 20, Section 5 (17) of the Code, which such consent order shall
be submitted to the United States Envircnmental Protection Agency for inclusion in
the State Implementation Plan. (Note: See SeetionSubsection 2.2325 of this
regulation regarding necessary pre-constiruction approvals or permits.)

§45-19-10. Control of Fugitive Emissions.
10.1. Fugitive emissions associated with a proposed major stationary source

or major modification subject to this regulation shall not be excluded from the
provisions of this regulation.
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§45-19-11. Offsetting of Secondary Emissions.

11.1. The conditions of this regulation must be met for secondary emission of
a particular pellutant only If the proposed major stationary source or major
modification is subject to this regulation for emission of that same pollutant.

11.2. For the purposes of this regulation, secondary emissions must be shown
as specific and well defined, must be gquantifiable, and must impact the nonattainment
area. ’ ’

11.3. Secondary emissions shall not be considered in determining whether the
significant impact levels as defined in SeetionSubsection 2.8835 of this regulation
would be eXceeded.

11.4. ¢a¥ya. For the fellowing poliutants, the determination of whether, in the
area of nonattainment, there is any overlap between the areas of impact of the direct
emissions and the secondary emissions, shall be based on a pollutant-by-pollutant
analysis:

€3yA. For total suspended particulate (TSP) and sulfur dioxide
(80,), the areas of impact shall be determined by modeling in accordance with
Strb-se:}tieﬁParagzagh 8.2¢43.d.

€23B. For volatile organic compound (VOC) emissions, the area
of impact would be the areas designated as nonaitainment for ozone or as ctherwise
shown to be in violation of the NAAQS for ozone.

£b3b. If the applicant and the PireeterChief disagree as to whether the
secondary emissions impact the same area as the direct emissions, the applicant has
the burden of proving it is correct bv performing the necessary modeling.

§45-19-12. Permit Requirements for Ma]or Stationary Sources and Major
‘Modifications.

12.1. No person shall cause, suffer, allow, or permit the construction or
relocation of any major stationary source or a major modification to be commenced
after the effective date of this regulation in anv area designated as nonatiainment
under Section 107 of the Clean Air Act, without notifying the Chief of such intent
and obtaining pyior to commencement of construction, modification, or relocation a
permit(g) to s0 construct, modifv, or relocate the major stationarv source or major
modification as herein provided.,

12.2. The owner or operator of the source shall file with the Chief a timely
and complete permit application containing sufficient information as, in the
judgement of the Chief, will enable the Chief to determine whether such source .
construction, modlflcatlon or relocation will be in conformance with the provisions
of anv rules and regulati’ons promulgated bv the Commission in general and with the

requirements of this regulation. Such information may include, but not be limited
to:
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2. A description of the nature, location, design capacity, and ivpical
operating schedule of the source or modification, including specifications and
drawings showing its design and plant layout;

b. A detailed schedule for construction of the source or modification;

¢. A detailed description as fo what system of continuous emission
reduction is planned by the source or modification, emission estimates, and any other
information as necessary to determine that the requirement for lowest achievable
emission rate as applicable would be met;

d. The air guality impact of the source or meodification. including
meteorological and topographical data necessary to estimate such impact; and

e. A detailed description of any emission offsets proposed by the
applicant. ’ -

12.3. Each permit application shall be signed by the owner or operator of the
major stationary source or major modification, and such signature shall constitute an
agreement that the applHeant will assume responsgibility for the construction,
modification, or relocation, and operation of the major stationary source or major
modification in accordance with applicable rules and regulations of the Commission,
thepermit application, and any permit issued pursuant to this regulation.

12.4. Within thirty (390) davs of the receipt of a permii application for
construction or relocation of a maior stationary source or for a major modificaticn;
the Chief shall determine if the application is complete or if there exists any
deflc1ency in the apphcatmn or 1nformat10n submitted, and shall notify the apphcant

of the apphcanon shall he 'the date on which the Chief recewed all requlred
information.

12.5. Within twelve (12) months of the receipt of a complete permit application
for consiruction or relocation of a major stationarv source or for a major
modification, the Chief shall issue such a permit unless the Chief determines that the
proposed i:hé‘i_di* stationary source or major modification has not satisfied the
requirements of this regulation, will violate applicable emission standards, wiil
interfere with the attainment or maintenance of applicable ambient air guality
standards, or will be inconsistent with the intent and purpose of this regulation, in
which case the Chlef shall issue an order for the prevention of such constructmn,

modification, or relocatlon

12.8. When the Chief denies a permit application for the proposed
construction or relocation of any major stationary source or major modification, the
order shall set forth the Chief's reasons with reasonable specificity.

12.7. The Chief may impose anvy reasonable conditions as part of a granted
construction, modification, or relocation permit. Such conditions may include, but
not he 11m1ted to, the submlssmn of periodic progress or operation reporis, the
provisions of a sultable sampling site, the installation of pollutant monitoring
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devices, and the ogperation and maintenance of ambient zir guality monitoring
stations. S B ' i

§45-19-13. Public Review Procedures. i

13.1. After completing the review of a complete application, the Chief shali
mzake g preliminary determination whether a permit should be approved, approved

with conditions, or disapproved.

13.2. The Chief shall make available in at least one location in the region in
which the proposed source would be constructed a copy of all materials the applicant
submitted (execluding data entitled to protection as confidentialinformation under the
Code and anyv regulations pursuant thereto), a copv of the preliminary
determination, and a copy or summarv of other materialg, if any, considered in

making the preliminary determination.

13.3. The Chief shall place a Class I legal advertisement in a paper of general
cireulation in the area where the proposed source would be constructed, modified,
or relocated. The advertisement shall contain, as & minimum, the name of the
applicant, the tvpe and location of the source, the propoged siart-up date, the
preliminary determination, notification of the opportunity for written public
comment, provisions for requesting a public meeting, details concerning the time and
place of such a meeting if one has already been gcheduled, and notificaticn of the
opportunity for comment at a public meeting if such meeting is to be conducted. A
public comment period of thirty (30) days shall be provided and s¢ stated in the

advertisement.

13.4. The Chief shall send a copy of the advertisement to the applicant, to
USEPA, and to officials and agencies having cognizance over the location where the
proposed construction would occur as follows: any other State or local air pollution

be located; any comprehensive regional land use planning agency, any State, and
any Federal Land Manager, whose lends may be affected by emissions from the

source or modification.

13.5. Public comments submitted within thirty (30) days after the Chief's
public notification of an opportunity for comment upon a proposed construction or
relocation of a major stationary source or major medification and comments submitted
within a specified period not to exceed fifteen (15) days after any public meeting to
receive comment on such provosed construction, modification, or relocation shall be
considered by the Chief before making a final decision on the approvability of the
application, The Chief shall make copies of all comments available for public
inspection in the same locations where the Chief made available preconstruction
information relating to the proposed scurce or modification.

13.8. The Chief shall make a final determination whether construction should
be approved, approved with conditions, or disapproved.

13.7. The Chief shall notify the applicant in writing of the final determination
and make a copy of such notification available for public inspection at the same
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location where the Chief made available preconstruction information and public
comments relating to the proposed source or modification.

§45-19-14. Public Meetings.

14.1. Public meetings to receive comments on permit applications shall be held
when the Chief deems it appropriate or when substantial inferest is expressed, in
writing, by persons who mlght reasonablv be expected 1o be affected by the
proposed major source or major modlflcatlon.

14.2. The Chief or the Chief's designee shall preside over such meetings and
insure that all interesied parties have ample opportunity tc present comments. Such
meetings shall be held at a convenient place as near as practicable tc the location of
the proposed major source or major modification.

14.3. At a reasonable time prior to such meetings, the Chief shall provide
appropriate information to news medla in the area where the proposed scurce or

modification 1s to be located

§45-19-15. Permit Transfer, Cancellation, and Responsibility.

15.1. A permittee may petition the Chief for a transfer of a permit previously
issued in accordance with this regulation. The Chief shall approve such permit
transfer provided the following conditions are met:

a. The permittes, in the petition, describes the reascns for the
requested permit transfer and certifies that the subject source is in compliance with
all the provisions and requirements of its permit, and

b. The transferee acknowledges, in writing, that it accepts and will
comply with all the requirements, terms, and conditions as contained in the subject

permit.

15.2. The Chief shall cancel or suspend a permit if, after eighteen (18) months
from the date of issuance the holder of the permit cannot provide the Chief, at the
Chief's request, with written proof of a good faith effort that such construction,
modification, or relocation has commenced and remains ongoing. Such proof shall be
provided not later than thirty (30) davs after the Chief's request.

15.3. The Chief may cancel or suspend the permit if the plans and
specifications upon which the approval was based or the conditions established in the
permit are not adhered to.

15.4. Any person who owns or operates any particular source or modification
which becomes a major stationary source or major modification solely bv virtue of a
relaxation in anv limitation, enforceable by USEPA or the Chief, on the capacity of
the scurce or modification otherwise to emit a pollutant (such as a restriction on
hours of operation) . shall become subieet to the requirements of this regulation as
though constructmn had not yvet commenced on the sourece or modification.
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§45-19~16. Disposition of Permits.

16.1. In the event that the Commission promulgates changes to this regulation
or in the event of a redesignation of an attainment or non-attainment area (in
accordance with Section 107 of the Clean Air Act) prior to final disposition of a
permit, the Chief shall make final disposition of the permit application in accordance
with such newly promulgated standards or rede51gnat1on

§45-19-17. Requirements for Air Quality Models.

17.1. All estimates of ambient conecentrations required under this regulation
shall be based on the applicable air quality models, data bases, and other
requirements specified in the "Guideline on Air Quality Models (Revised)" (1888)
(EPA-450/2-78-027R) and Supplement A (1987).

17.2. Where an air guality impact model specified in the "Guideline on Air
Quality Models (Revised)" (1986) and Supplement A (13987) is inappropriate, the
model mav be modified or another model substituted, previded that said modification
cr substitution is approved in writing by the USEPA Admlmstfator

§45-19-1218. Bubble ConeeptEmission Trading Plans for Intrasource Pollutants.

$218.1. The owner or operator of a source with multiple precess-related
emission facilities {stacks, vents, ports, etc.), each of which is subject to gpecific
emission reguirements under the applicable regulations, may proposs to meet the
total emission control requirements of the applicable regulations, for a given
pollutant, through a different mix of emissions control technotegyrequirements. No
bubble-eoncept-designsuch emission trading proposal shall be approved or allowed
to vary or alter New Source Performance Standards (4C CER Part 60)-emrd, National
Emissions_Standards for Hazardous Air Pollutants (40 CFR Part 81), or any source-
spec1f1c emission limitations established under the Commission's pre-construction
review regulations and 45 CSR 27.

$218.2. It is the responsibility of the owner or operator of the source to
develop its specific bubiete-ceneepi-desigmemission trading proposal. The cwner or
operator also has the burden to demonstrate to the satisfaction of the
SommizstonChief that the proposed bubble-eoncepi-designemission trading proposal
is equivalent in emission reduction, enforceability, and environmental impact to
existing individual process standards or applicable regulations.

1218.3. The CommizsionChief shall not approve any bubble-concept
designemission tradin ing proposal without first giving due notice and holding a public
hearing, on a case-by-~case basis. Such approved bubble eoncept des-xgﬁermssmn
trading proposal shall be embodied in a consent order as provided in Chapter 18,
Article 20, Section 5 (17) of the Code, which such consent order shall be submltted
to the United States Environmental Protection Agency for inclusion in the Siate

Implementation. Plan

$818.4. At eappreved-bubble-econeepi- desrga—shal—i—be—m- effeet for-any-such
seurce-for o peried- of o mere-than -trree ) yeara from thre-date-ef isswarce for

P -




-

45CSR19

sourees-located 41 nonetHainmeirt- eress and five- ¢85 -vears-for scurees locaied-in
attelmment -areass - ~Ai-{he-end-ef -sueh thiee (3)r or -five (5 year -period; -the
Commisstonr shedl review-thebubble conrecept tdesigar forsuchsource ¢ Mmay-extend
approved-of -the design-based-on- consideration of- atr-gquaiity- controt-technetogy
brmevationr —compiiairee —and- strelr —etirer ~determina tions s -the ~Conmission- deems
appropriaterAny such emission trading proposal must meet all requirements of
USEPA's "Emission Trading Policy Statement” as pubhshed in the Federal Register o
at 51 FR 43814. )

§45-19-13-- Discretionary-Peeisions Made by-the Bireectors

13-1r-Anydiseretionary decision mede by the Directoras provided-herein may
be-presenied-to-the -Commission-for reresws by petitiorn - - The consideration-of any
suelrreview-shall-be-discretonary- yHth-the Conmmissions

§45-19-19. Conflict with Other Permitting Rules.

19.1. For sources subject to the permitting requirements of this regulation,
the provisions of 43 CSR 13 - "Permits for Construction, Modification, or Relocation
of Stationary Sources of Air Pollutants, and Procedures for Registration and
Evaluation'" do not apply, provided, however that the base permit apphcatlon fee
of $1,000 under Paragraph 3.4.a. of 45CSR22 shalljplv to such sources in addition
to other applicable fees.

§45-19-20. Severa'pi_lj.}yli

20.1. The provisions of this regulation are severable and if any provision or
part thereof shall be held invalid, unconstitutional, or inapplicable to any person or
circumstance ‘such invalidity_, unconstitutionality ., or inapplicabih‘tv shall not affect

’chelr apphcatlon to any persons or elrcumstances
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Carbon monoxide: 100 tons per vear {(tpy)
Nitrogen oxides: 40 tpy

Sulfur dioxide: , 40 tpy

Particulate matter: 25 tpy

BM _ 15 tpy ?

8 e 2t tpy-ef volatHe-organte compeuirds
Ozone, - : 40 tpv of VOC or NOX
marginal and moderate T - -

nonattainment areas

Ozone, . 25 tons of VOC or NOx
serious and severe determined over a
nonattainment areas consecutive 3 vear period
Ozone, _ ~~ Zero tons of VOC or NOx
extreme nonattainment areas ' SR

Lead: 0.8 ipy

TABLE 45-19B

Averaging time (hours)

Annual 24 8 3 1

Pollutant:

3 3 3
S0, 1.0 ug/m S5.0ug/m” . . ... ... 25.0ug/m® . .. .. ...
TSP 1.0 ug/m’ B.OUG/M + v v i e e e e e e e e e e e
PM., 1.0 ug/m? 50U/ o o i e e e e e e e e

3
NO, 1.0Ug/m™ o . e e e e e e e e e e e e e e e e e e e e e e e e e
CO e e 0.3 mg/m®> . ...... 2.0 mg/m
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KEM MECHLER
Secretary of $ate

MARY P RATLIFF
Dencty Secretary of $ate

A RIMELZ CCE
Denuty Secretary of State

CATHERIME FREROTTE

STATE OF WEST VIRGINIA

SECRETARY OF STATE
Building 1, Suite 157-K

WILLIAM H. HARRIMGTOM
Chiz! of 5taf

JUDY COOPER
Dirazier, Admin:strative Law

DOMALD ROWILKES
Drrectsr, Corparatinns

(Flus all ithe volunieer
nelp we can gel)

Erecutive Assisant 1900 Kanawha Blvd., East

Telephone: (304) 338-6000 Charleston, WV 25305-0770

Corporations: {304) 5538-80C0

December 1, 1992

NOTICE OF EMERGENCY RULE DECISION BY THE SECRETARY OF STATE

AGENCY: Air Pollution Control Commission

RULE: Amendments, Series 19, Requirements for Pre-Construction
Review, Determination of Emission Offsets for Propocsed New
or Modified Stationary Sources of Air Pollutants and
Emissions Trading for Intrasource Pollutants

DATE FILED AS AN EMERGENCY RULE: November 12, 1992

DECISION NO. 30-92

Following review under WV Code 29A-3-13a, it is the decision of the
Secretary of State that the above emergency rule be approved. A
copy of the complete decision with required findings is available

from this office.

7 S/

Lo Dbkt
KEN HECHLER
Secretary of Stateg
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e Lo : § % SR
KoM HECHLER T 1= WILLIAN H, HARRINGTCH
Secreta-y of State - BN e Chef of S4af

MARY P. RATLIFS T -‘;,fu,f}:’ JUDY COOPER
Deputy Secretary cf $tate Rt Directer, A¢m.nistrative Law
A REMZE COE STATE OF WEST VIRGINIA DONALD R. WILKES
Ceputy Secretery ¢f Si3%e E Tirector, Corperaticns
SECRETARY OF STATE .
CATHERINE FRERQTTE Building 1, Suite 157-K {Plus all the voluntee:
DesveAsstant o 1900 Kanawha Blvd., East help we can get
r
Telephone (304) 538-5000 Char]eston, WY 25305-0770 ’

Corporations: (304} 553.-£000

DECISION EMERGENCY RULE DECISION
(ERD 30-92)

AGENCY: Air Pellution Control Commission

RULE: Amendments, Series 18, Requirements for Pre-
construction Review, Determination of Emission
Qffsets for Proposed New or Modified Stationary
Sources of Air Pollutants & Emissions Trading for
Intrasource Pollutants o

FILED AS AN EMERGENCY RULE: November 12, 1992

par. 1 The Air Pollution Control Commission (APCC) has filed the
above amendments as an emergency rule.

par. 2 West Virginia Code 2SA-3-a requires the Secretary of State to
review all emergency rules filed after March 8, 1986. This
review requires the Secretary of State to determine if the
agency filing such emergency rule: 1) has complied with the
procedures for adepting an emergency rule; 2) exceeded the
scope of its statutory authority in promulgating the emergency
rule; or 3) can show that an emergency exists justifying the
promulgation of an emergency rule.

par. 3 Following review, the Secretary o¢f State shall issue a
decision as to whether or not such an emergency rule should be
disapproved [(2%A-3-a(a)].

par. 4 {A) Procedural Compliance: WV Code 29A-3-15 permits an
agency to adopt, amend or repeal, without hearing,
any legislative rule by filing such rule, along
with a statement of the circumstances constituting
the emergency, with the Secretary of State and
forthwith with the Legislative Rule-Making Review
Committee (LRMRC).

par. 5 If an agency has accomplished the above two required filings
with the appropriate supporting documents by the time the
emergency rule decision is issued or the expiration of the
thirty-five day review periocd, whichever 1is sooner, the
Secretary of State shall rule in faver o¢f procedural
compliance. :



par.

par.

par.

par.

par.

par.

par.

10

11

12

The APCC filed this emergency rule with supporting documents
with the Secretary of State November 12, 1992 and with the
LRMRC November 12, 1992.

It is the determination of the Secretary of State that the
APCC has complied with the procedural requirements of WV Code
§29A-3-15 for adoption of an emergency rule.

{(B) Statutory Authority -- WV Code 16-20-5 reads in part:

(4) To preomulgate legislative rules in accordance with the
provisicons of §2%A-1-1 et seg. cf this code not inconsistent
with the provisions of this article, relating to the control
of air pecllution: Provided, That no rule of the commission
shall specify a particular manufacturer of eguipment nor a
single speclfic type of construction nor a particular method
of compliance except as specifically regquired by the "Federal
Clean Air Act," as amended, nor shall any such rule apply to
any aspect of an emplover-employee relationship: Provided,
however, That no legislative rule or program of the commission
hereafter adopted shall be any more stringent than any federal
rule or program except to the 1limited extent that the
commission first makes a specific written finding for any such
departure_.. that there exists scientifically supportable
evidence for such rule or program reflecting factors unique to
WV or some area thereof.

It is the determinaticn cf the Secretary of State that the
APCC has not exceeded its statutory authority in promulgating
this emergency rule. S

(C) Emergency WV Code 29A-3-15(g) defines "emergency"” as
follows:

(g) For the purposes of this section, an emergency exists
when the promulgation of a rule is necessary for the immediate
preservation of the public peace, health, safety or welfare or
is necessary to comply with a time limitation established by
this code or by a federal statute or regulation or to prevent
substantial harm to the public.interest.

There are essentially three classes of emergency broadly
presented with the above provision: 1) immediate
preservation; 2) time limitaticon; and 3) substantial harm. An
agency need only document to the satisfaction of the Secretary
of State that there exists a nexus between the proposal and
the circumstances creating at- least one of the above three
emergency categories.

The facts and circumstances as presented by the APCC are as
follows:




par.

par.

13

14

The Clean Air Act Amendments of 1990 (42 U.S.C. $§§701, et
seqg.) reguire a November 15, 1992, revision to the State
Implementation Plan for states with ozone nonattainment areas.
Counties so designated as ozone nonattainment areas are
Kanawha, Cabell, Putnam, Wayne, Wood and Greenbrier. {Note:
Greenbrier county is a marginal ozone nonattainment area. All
other listed counties are moderate ozone nonattainment areas.)
42 U.S.C. 8§751la(a)(l)(C) [C.A.A. 182(a)(l)(C)] requires
states with ozone nonattainment areas to adopt provisions to
require permits for the construction and operation of each new
or modified stationary source (with respect to ozone) to be
located in ozone nonattainment areas. 45CSR1S has been in
effect since 1983. The rule has been revised primarily due to
changes in major source size definitions and emissions offset
ratio requirements included in Title I of the Clean Air
Amendments. Such revisions are required as of November 15,
1992, Sanctions for state falilure to revise State
Implementation Plans are provided in 42 U.S.C. §7509 [C.A.A.

§179].

It is the determination of the Secretary of State that this
proposal qualifies under the definition of an emergency as
defined in $29A-3-15(g). . "federal time limitation”.

This decision shall be cited as Emergency Rule Decision 30-92
or ERD 30-92 and may be cited as precedent. This decision is
available from the Secretary of State and has been filed with
the Air Pollution Control Commission, the Attorney General and
the Legislative Rule Making Review Commission.

o 2ty

KEN HECHLER
Secretary of State
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DEPARTMENT OF COMMERCE, LABOR & ENVIRONMENTAL RESOURCES
OFFICE OF THE SECRETARY

- . -

E A State Capitol, Room R-151
LT Charlestan, West Virginia 25305-0310
GASTON CAPERTON Telephone: {304) 558-32556 JOHN M. RANSON
Governor _ . Fax No.: {304} 658-4983 Cabinet Secretary

QOctober 26, 1952

Mr. L. Newton Thomas, Jr.
Chairman, WVAPCC

914 Newton Road
Charleston, WV 25314

RE: Proposed Rules - Title 45, Series 19 (Requirements for Pre-Construction
Review, Determination of Emission Offsets for Proposed New or Modified
.., Stationary Sources of Air Pollutants and Emission Trading for.Intrasource .. e
g 'Pollutants/Non—attmmnent NSR); Title 45, Series 21 (Regulations t¢ Preventv‘.. R
and Control Air Pollution from the Emission of Volatile' "Organic )
Compounds/VOC RACT), and Title 45, Series 29, (Regulation Requiring the
Submission of Emission Statements for Volatile Organic Compound Emissions
and Oxides of Nitrogen Emissions/VOC and NO, Emissions Statements) .

Dear Chairman Thomas:

Dale Farley, Chief of the Office of Air Quality, has advised me that in order for West

. -Virginia to remain in compliance with 1990 Clean Air Act requirements, rules filed by the

Commission earlier this year should now be adopted on an emergency basis. As a result,
pursuant to West Virginia Code §5F-2-2(a)(12), I hereby consent to the proposal of the rules
specified above as emergency rules.

You may attach a copy of this letter to your filing with the Secretary of State as evidence
of my consent.

Sjncerely yours,

W

ohn M. Ranson
Cabinet Secretary

.TMR ¢jb
Dale Farley
Ann Spaner

T:RUL-APCC.RUL
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42 § 7511 FEDERAL ENVIRONMENTAL LAWS

CAA §181

purposes of applying the provisions of subpara-
graphs (B) and (C).
{c)} References to terms

(1) Any reference in this subpart to a “Marginal
Area”, a “Moderate Area”, a “Serious Area”, a
“Severe Area”, or an “Extreme Area” shall be
considered a reference to a Marginal Area, a Moder-
ate Area, a Serious Area, a Severe Area, or an
Extreme Area as respectively classified under this
section,

(2) Any reference in this subpart to “next higher
classification’ or comparable terms shall be con-
sidered a reference to the classification related to
the next higher set of design wvalues in table 1.
(July 14, 1955, ch. 360, title I, § 181, as added Nov. 15,
1990, Pub.L. 101-549, title I, § 103, 104 Stat. 2423)

Effective Date

Section to take effect Nov, 15, 1980, except as otherwise provid-
ed, see section T11(b) of Pub.L. 101-549, set out as a note under

saotion T401 o:” this title.

: Savmgs Prousmns
Smts actions or proceedmgs commenced under this chapter as in
effect prior to Nov, 15, 1990, fot to abate by reason of the taking
effect of amendments by Pub.L. 101-549, except as atherwise

" provided for, see section T11(a) of Pub.L. 101-549, set cut 25 4 note

under section T401 of this title,

Exemptions for Stripper Wells

Section 819 of Pub.L. 101-54% provided that:

“Notwithstanding any other provision of law, the amendments to
the Clean Air Act [this chapter] made by section 103 of the Clean
Alr Act Amendments of 1990 (relating to additional provisions for
ozone noratiainment areas) [enacting sections 7511 to 75111 of this
title], by section 104 of such amendments {relating to additional

_ provisions for carbon monoxide nonattainment areas) [enacting

sectons 7512 and 75122 of this t\tle], by section 105 of such
amendments {relating to additicnal provisions for PM=-10 nonattain-
ment areas) {enacting sections 7513 to 7513b of this title and
amending section 7476 of this title], and by section 106 of such
amendments (relating to additional provisions for aress designated
as nonattainment for sulfur oxides, nitrogen dioxide, and lead)
{enacting sections 7514 and 75142 of this title] shall not apply with
respect to the production of and equiprnent used in the exploration,
production, development, storage or processing of—

“{1} oil fram a stripper well property, within the meaning of
the June 1879 energy regulations (within the meaning of section
4996(bX7} of the Internal Revenuwe Code of 1986 [secdon
4996{(b)XT) of Title 26, Internal Revenue Code], as in effect before
the repeal of such secton); and

“(2) stripper well natural gas, as defined in section 108{(b) of
the Natural Gas Poliey Act of 1978 {15 U.S.C. 3313(b)} [section
3318(b) of Title 15, Commerce and Trade].

except to the extent that provisions of such amendments cover
areas designated as Serious pursuant to part D of title T of the
Clean Air Act [part D of subchapter I of this chapter] and having 2
population of 350,000 or more, or areas designated as Severe or
Extreme pursuant to such part D.”

§ 7511a, Plan submissions and require-
ments [CAA § 182]

{a} Marginal areas

Each State in which all or part of 2 Marginal Area
is located shall, with respect to the Marginal Area

- {or pertioh thereof, to the extent specified in thiz

subsection), submit to the Administrator the Stite:

Nov ember 15, 1990.

(1) Inventory v
Within 2 years after November 15, 1990, tha
State shall submit & comprehensive, accurats; “gigs
rent inventory of actual emissions from+“al
sources, as described in section 7502(c)(3) of thig
title, in accordance with guidance provided by the =%
Administrator. Y -
(2) Corrections to the State implementation plan ”
Within the periods prescrlbed in this paragraph
the State shall submit a revision to the. State,
implementation plan that meets the following re *
quirements—
(A) Reasonably available control technology correc-
tions -
_For any Marginal Area (or, within the Admit-
istrator's d1scret1on, portion thereof) the State
shall submit, within 8 months of the date of
classification under section 7511(a) of this tltle .
a revision that includes such provisions to ¢6
rect requirements in (or add requirements to] ;ﬁ
the plan concerning reasonzbly available. con”
trol technology as were vequu'ed under section
7502(b) of this title (as in effect 1mmedJa,ter
before November 15, 1990), as interpreted. m
guidance issued by the Administrator under:
section 7408 of this title before November"fa,,
1999, - T

T

tenance 3
(i} For any Marginal Area {or, W‘!th.il’l the_-

Administrator’s discretion, portion thereof), the ¢
plan for which already includes, or was, re-)—:_=g
quired by section T502(b}{11)(B) of this title (@ <
in effect immediately before November 15,
1990) to have included, a sper:lﬁc schedule for =}
implementation of a vehicle emission control=3
inspection and maintenance program, the Statg]
shall submit, immediately after November 1
1990, a revision that includes any provisiod
necessary to provide for a vehicle mspec‘aon
and maintenance program of no less stringen
than that of either the program definedin;
House Report Numbered $5-294, 95th Com
gress, 1st Session, 281-291 (1977) as interprete
in guidance of the Administrator issued purst-Z;
ant to section 7502(b)(11XB) of this title (as in,
effect immediately before November 15, 1990)
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or the program already included in the plan,
whichever is more stringent.

(ii) Within 12 months after November 15,
1990, the Administrator shall review, revise,
update, and republish in the Federal Register
the guidance for the States for motor vehicle
inspection and maintenance programs required
by this chapter, taking into consideration the
Administrator’s investigations 2nd audits of
such program. The guidance shall, at a mini-
mum, cover the frequency of inspections, the
types of vehicles to be inspected (which shall
include leazsed vehicles that are registered in
the nonattainment area), vehicle maintenance
by owners and operators, audits by the State,
the test method and measures, including wheth-
er centralized or decentralized, inspection meth-
ods and procedures, quality of inspection, com-
ponents covered, agsurance that a vehicle sub-
ject to a recall notice from 2 manufacturer has
complied with that notice, and effective imple-
mentation and enforeement, including ensuring
that any retesting of a vehiele after a failure

shall include proof of corrective action and pro- |

viding for deénial of vehicle registration in the

case of tampering or misfueling, The guidance °

which shall be incorporated in the applicable
State implementation plans by the States shall
provide the States with continued reasonable
flexibility to fashion effective, reasonable, and
fair programs for the affected consumer. No
later than 2 years after the Administrator
promulgates  regulations under  section
T521{m}3) of this title (relating to emission

control diagnostics), the State shall submit a
revision to such program {6 Tneet any require :

ments that the Adminiftrator may prescribe
under that section. = ‘Ké s 19

(C) Permit programs o

-Within £ years after November 15, 1390, the
State shall submit a revision that includes each
of the following:

(i) Provisions to require permits, in accord-
ance with seetions 7502(¢)(5) and 7503 of this
title, for the constructon and operaton of
each new or modified major stationary source
(with respect to ozone} to be located in the
area.

(ii) Provisions to correct requirements in
{or add requirements to) the plan concerning
permit programs as were required under sec-
tion TH02(b)6) of this title (as in effect imme-
diately before November 15, 1990), as inter-

42 §7511a
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preted In regulations of the Administrator
promulgated as of November 15, 1990.

(3) Periodic inventory

(A) General requirement
No later than the end of each 3-year period
after gubmission of the inventory under para-

graph (1) untii the area is redesignated to _at

tainment, the State shall submit a revised m--

ventory meeting the requ:rements of subsection
()1} of this section.

(B) Emissions statemenis

(D) Within'2 vears after November 15, 1990,

the State shall submit a revision to the State
implementation plan to require that the owner
or operator of each stationar} source of oxides
of_nitrogen or volatile organic compounds pro-
vide the State with = statement, in such form as
the Administrater may prescribe (or accept an
equivalent alternative developed by the State),

for classes or categories of sources, showing

the actual emissions of oxides of nitrogen and
volatile organic compounds from' that source.
‘The first- such statement shall be submitted
svithin § years after November 15,1990, Sub-

" sequent statements shall be submitted at least

every year thereafter. The statement shall
contain a certification that the information con-
tained in the statement is accurate to the best
knowledge of the individual certifying the state-
merit.

(ii) The State may walve the application of
clause (i) to any class or category of stationary
sources which emit less than 25 tons per vear
of volatile organic compounds or oxides of ni-
trogen if the State, in its submissions under
subparagraphs (1) or (8)(A), provides an inven-
tory of emissions from such class or category
of sources, based on the use of the emisgion
factors estzblished by the Administrator or oth-
er methods acceptable to the Administrator.

(4) General offset requirement

For purposes of satisfying the emission offset

requirements of this part, the ratio of total emis-
sion reduetions of volatile organic compounds to
total increased emissions of such air pollutant
shall be at least 1.1 to L.
The Administrator may, in the Administrator’s dis-
cretion, require States to submit a schedule for
submitting any of the revisions or other items re-

quired under this subsection.

The requirements of

this subsection shall apply in lieu of any require-
ment that the State submit a demonstration that the
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applicable implementation plan provides for attain- (II) reasonably available control technole-
ment of the ozone standard by the applicable attain- gy is required for all existing major sources :
ment date in any Marginal Area. Section 7502(cX9) ~  {(as defined in subclause (I)}; and :
of this title (relating to contingency measures) shall (III) the plan reflecting a lesser percent- ;—
not apply to Marginal Areas. age than 15 percent includes all measures :
(b) Moderaie sreas that can feasibly be implemented in the area, i
in light of technological achievability. H
Each State in which 2l or part of a Moderate To qualify for a lesser percentage under this :
Arez is located shall, with respect {c the Moderate clause, a State must demonstrate to the satis-
Area, mzake the submissions deseribed under subsee- - faction of the Administrator that the plan for ;
tion (a) of this section (rslating to Marginal Areas), the ares includes the measures hat are 1
and shall also submit the revisions to the applicable achieved in practice by sources in the same
implementation plan. described under this subseer source category in nonattzinment areas of :
tlon. the next higher category.
(1) Plan provisions for reasonable further progress (B) Baseline emissions
(A) General rule For purposes of subparagraph (A), the term
(i) By no later than 3 years after November “baseline emissions” means the total amount of
i 15, 1990, the State shall submit a revision to the actual VOC or NGO, emissions from all anthro-
applicable implementation plan to provide for pogenic sources in the area during the calendar
IR volatile organic compound emission reductions, year of 1980, excluding emissions that would be
" within 6 years after November 15, 1990, of at eliminated under the régulations deseribed in
£ least 15 percent from baseline emissions, ac- .cIeiuses (i) and (i) of subparagraph (D).
B 'co,@tmg' for any growth: in .emivs.sioflsr after . {C} General rule for credit.s‘tbilit‘}" of reductions
s 1990. Such plan shall provide for such specific Except as provided under subparagraph (D),
‘2 annual reductions in emissions of volatile or- emissions reductions are creditable toward the
= ganic compounds and oxides of nitrogen as 15 percent required under subparagraph (A) to -
;:., necessary to attain the national primary am- the extent they have actually occurred, as of 6
bient air quality standard for ozone by the years after November 15, 1990, from the fmple-
N att:?.inment date applicable under th'is chapter. mentation of measures required under the ap-
= This subparagraph shall not apply in the case plicable implementation plan, rules promulgated
2 of oxides of nitrogen for those areas for which by the Administrator, or 2 permit under sub-
; EX the Administrator determines (when the Admin- chapter V of this chapter. :
= istrator approves the plan or plan revision) that t
: additional reductions of oxides of nitrogen (D} Limits on creditability of reductions

would not contribute to attainment. Emission reductions from the following mea- .
(ii) A percentage less than 15 percent may sures are not creditable toward the 15 percent -
be used for purposes of clause (i) in the case of reductions required under subparagraph (4A):

any State which demonstrates to the satisfac- (i} Any measure relating to motor vehicle
tion of the Administrator that— exhaust or evaporative emissions promul-
gated by the Administrater by January I,

(I) new source review provisions are appli-
cable in the nonattainment areas in the same
manner and to the same extent as required
under subsection (e) of this section in the case
of Extreme Areas (with the exception that, in
applying such provisions, the terms “major

1890,

(ii) Regulations concerning Reid Vapor
FPressure promulgated by the Administrator
by November 15, 1990 or required to be
promulgated under gection 7545(h) of this

[T ——

source” and “major stationary source” shall title.

include (in addition to the sources described (iii) Measures required under subsection

in section 7602 of this title) any stationary (ad2)(A) of this section (concerning correc- !
source or group of sources located within a tions to implementation plans prescribed un-
contiguous area and under common control der guidance by the Administrator). !
that emits, or has the potential to emit, at (iv) Measures required under subsection i
least 5 tons per year of volatile organic com- {a)2)(B) of this section to be submitted Imme-

pounds); diately after November 15, 1990 {concerning H




ntrol technolo-

major sources
nd

esser percent,. e

age under this -
te to the satis- -
at the plan for,
ires that are
s in the same
nent areas of

(A), the term
tal amount of
»m a1l anthro-
> the calendar
that would be
- described in
h (D).

reddctions
aragraph (D),

le toward the
agraph (A) to
irred, as of 6
om the imple-
mnder the ap-
promulgated
it under sub-

ons

Howing mea-
1e¢ 15 percent
ragraph (A):
notor vehicle
jons promul-
7 January 1,

Reid Vapor
\dministrator
juired to be
i5(h) of this

r subsection
ning corree-
-escribed un-
OL).

r subsection
mitted imme-
' (concerning

'§,

|Ig#-‘ -

999 AIR POLLUTION PREVENTION
.-3"‘9"‘

o

corrections to motor vehicle mspectlon and

maintenance programs). = EG, 2 ]

42 §7511a

CAA § 182

per ~month, based on average monthly sales
for t§1e 2-year period before the adoption

(2) Reasonably available control techno]()gy veao RA C"‘date: =or

The State shall submit a revision to the plica-
ble 1mpIementatzon plan to include provm%gns_
require the implementation of reasonably avail-
able control technology under seetion 7502(c)(1) of
this tifle with respect to each of the following:
(A) Each category of VOC sources in the
area covered by a CTG document issued by the
Administrator between November 15, 1990 and
—-the date of attainment.
(B) All VOC sources in the area covered by
any CTG issued before November 15, 1990.
(C) All other major stziionary sources of
VQCs that are located in the area.

Each revision described in subparagraph (A) shall
be submitted within the period set forth by the

Administrator in issuing the relevant CTG_doe-_

-ument. The revisions with respect to sources
described in subparagraphs (B) and (C) shall be
submitted by 2 years after November 15, 1990,

and shall provide for the 1mp1ementa‘aon of the. '

requlred measures s expedxtlouslv as practicable
E3)7,Gasolme vapor recovery
(A) General rule
Not later than 2 vears after November 15,
1990, the State shall submit a revision to the
applicable implementation plan to require all
owners or operators of gasoline dispensing sys-
tems to install and operate, by the date pre-
scribed under subparagraph (B), a system for
gasoline vapor recovery of emissions from the
fueling of motor vehicles. The Administrator
shall issue guidance as appropriate as to the
" effectiveness of such system. This subpara-
graph shall apply only to facilities which sell
more than 10,000 gallons of gasoline per month
(50,000 gallons per month in the case of an
independent small business marketer of gas-
oline as defined in section T625-1 of this title).

(B) Effective date
The date required under subparagraph (A}
shall be—

{i) 6 months after the adoption date, in the
case of gasoline dispensing facilities for
which construction commenced after Novem-
ber 15, 1990;

(ii) one year after the adoption date, in the
case of gasoline dispensing facilities which
dispense at least 100,000 gallons of gasoline

(iii} 2 years after the adoption date, in the
case of all other gasoline dispensing facilities.

" Any gasoline dispensing facility described under
both clause (i} and clause (if) shall meet the re-
quirements of clause (i}.
(C) Reference to terms
For purposes of this paragraph, any refer-
ence to the term “adoption date” shall be con-
sidered a reference to the date of adopton by
the State of requirements for the installation
and operation of a system for gasoline vapor
recovery of emissions from the fueling of motor
vehicles.

(4) Motor vehicle inspection and maintenance

For all Moderate Areas, the State shall submit.
immediately after November 15, 1980, 2 revision
to the applicable implementation plan that in-
‘cludes provisions, necessary to provide for a ve-

“ hicle inspection and mamtena.nce program as de-
* seribed in subsecmon {a)2){(BY of this section (With-

‘out regard to whether or not the area was re-
quired by section 7502(b){11)%B) of this section (as
in effect immediately before November 15, 1990)
to have included a specific schedule for implemen-
tation of such a program).
(5) General offset requirement

For purposes of satisfying the emission offset
requirements of this part, the ratio of total emis-
sjon reductions of volatile organic compounds to
total increase emissions of such air pollutant shall
be at least 1.15 to 1.

(¢) Serious areas

Except as otherwise specified in paragraph (4),
each State in which all or part of a Serious Area is
located shail, with respect to the SBerious Area (or
portion thereof, to the extent specified in this sub-
section), make the submissions deseribed under sub-
section (b) of this section (relating to Moderate
Areas), and shall also submit the revisions to the
applicable implementation plan (including the plan
iterns) deseribed under this subsection. For any
Serious Area, the terms “major source” and “major
stationary source” include (in addition to the
sources described in section 7602 of this title) any
stationary source or group of sources located within
a contiguous area and under common control that
emits, or has the potential to emit, at least 50 tons
per year of volatile organic compounds.
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(1) Enhanced monitering

In order to obtain more comprehensive and
representative data on ozone air pollution, not
later than 18 months after November 15, 1990 the
Administrator shall promulgate rules, after notice
and public comment, for enhanced monitoring of
ozone, oxides of nitrogen, and volatile organic
compounds. The rules shall, among other things,
cover the Jocation and maintenance of monitors,
Immediately following the promulgation of rules
by the Administrator relating to enhanced meni-
toring, the State shall cornmence such actions as
may be mecessary to adopt and implement a pro-
gram based on such rules, to improve monitoring
for ambient concentrations of ozone, oxides of
nitrogen and volatile organic compounds and to
improve monitoring of emissions of oxides of ni-
trogen and volatile organic compounds. Each
State implementation plan for the area shall con-
tain measures to improve the ambient monitoring

‘of such air pollutants.
(2) Attainmeni and reasonable further prog’ress dem-

onstrations i
- Within® 4 years’ after November 15, 1990, the
State shall submit a’ Fevision to the applicable
implementation plan that includes each of the
following:
(A} Attainment demonstration
A demonstration that the plan, as revised,
will provide for attainment of the ozone nation-
al ambient air quality standard by the applica-
ble attainment date. This attainment demon-
stration must be based on photochemical grid
modeling or any other analytical method deter-
mined by the Administrator, in the Administra-
tor’s discretion, to be at least as effective,

(B) Reasonable further progress demonstration
A demonstration that the plan, as revised,
will result in VOC emissions reductions from
the baseline emissions described in subsection
(b)NANB) of this section equal to the following
amount averaged over each consecutive 3-year
period beginning 6 years after November 15,
1990, until the attainment date:
(i) at least 3 percent of baseline emissions
each year; or
{ii) an amount less than 8 percent of such
baselinre emissions each year, if the State
demonstrates to the satisfaction of the Ad-
ministrator that the plan reflecting such less-
er amount includes all measures that car
feasibly be implemented in the ares, in light
of technological achievability,

FEDERAL ENVIRONMENTAL LAWS 1000

To lessen the 3 percent requirement under clause
{ii}, a State must demonstrate to the satisfaction
of the Administrator that the plan for the ares
includes the measures that are ackieved in prac-
tice by sources in the same source category in
nonattainment areas of the next higher classifica-
tion. Any determination to lessen the 3 percent
requirement shall be reviewed at each milestone
under subsection (g) of this section and revised to
reflect such new measures (if any) achieved in
practice by sources in the same category in any
State, allowing a reasonable time to implement
such measures. The emission reductions de-
seribed in this subparagraph shall be caleulated in
accordance with subseetion (bYIXNC) and (D) of
this section (concerning creditability of reduc-
tions). The reductions creditable for the period
beginning & vears after November 15, 1990, shall
inciude reductions that occurred before such peri-
od, computed in accordance with subsection (b)(1)
of this section, that exceed the 15-percent amount
of reduections requlred under subsectxon (B)1}A)
of this sechn

(C)r NO, cohtrol

The revision majy contam, in heu of the dem-. ‘

onstration requzred under subparagraph (B), a
demonstration to the satisfaction of the Admin-
istrator that the applicable Implementation
plan, as revised, provides for reductions of
emissions of VOC’s and oxides of nitrogen (cal-
culated according to the creditability provisions
of subsection (BKI)XC) and (D) of this section),
that would result in a reductior in ozone con-
centrations at least equivalent to that which
would result from the amount of VOC emission
reductions required under subparagrapn (B).
Within 1 year after November 15, 1990, the
Administrator shall issue guidance concerning
the conditions under which NO, control may be
substituted for VOC contrel or may be com-
bined with VOC control in order to maximize
the reduction in ozone air pollution. In accord
with such guidance, a lesser percentage of
VOCs may be accepted as an adequate demon-
stration for purposes of this subsection,

(3) Enhanced vehicle inspection and maintenance

program
(A) Requirement for submission

Within 2 years after November 15, 1990, the
State shall submit a revision to the applicable
implementation plan to provide for an enhanced
program to reduce hydrocarbon emissions and
NOQ, emissions from in-use motor vehicles reg-
istered in each urbanized area (in the nonattain-
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ment area), as defined by the Bureau of the
Census, with a 1980 population of 200,000 or
nore.

(B} Effective date of State programs; guidance

The State program required under subpara-
graph {A) shall take effect no later than 2 yvears
from November 15, 1990, and shall comply in
all respects with guidance published in the Fed-
eral Register (and from time to fime revised) by
the Administrator for enhanced vehicle inspec-
tion and maintenance programs. Such guid-
ance shall include—

(i) a performance standard achievable by a
program combining emission testing, includ-
ing on-road emission testing, with inspection
to detect tampering with emission contrel de-
vices and misfueling for all lightduty ve-
hicles and all light-duty trucks subject tc
standards under section 7521 of this title;
and

A{ii) program administration features neces-

. sary to reasonzbly assure that adequate
anagement resources, tools, and practices

'“--‘are i’ place to attam and mamtam the- ‘per- -

formance standard.

Compliance with the performance standard under
clause (i) shall be determined using a method o
be estgblished by the Administrator.

(C) State program

The State program required under subpara-
graph {4) shall include, at a minimum, each of
the following elements—

{i) Computerized emission analyzers, in-
cluding on-rozd testing devices.

(ii) No waivers for vehicles and parts cov-
ered by the emission control performance
warranty as provided for in section 7841(b) of
this title unless a warranty remedy has been
denled In writing, or for tampering-related
repairs.

(iii) In view of the air quality purpose of
the program, if, for any vehicle, walvers are
permitted for emissions-related repairs not
covered by warranty, an expenditure to quali-
fy for the walver of an amount of $450 or
more for such repairs (adjusted anmually as
determined by the Administrator on the basis
of the Consumer Price Index in the same
manner as provided in subchapter V of this
chapter.

(iv) Enforcement through denial of vehicle
registration (except for any program in oper-
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42 § 7511a
CAA § 182

ation before November 15, 1990 whose en-
forcement mechanism is demonstrated to the
Administrator to be more effective than the
applicable vehicle registration program in as-
suring that noncomplying vehicles are not
operated on public reads).

(v) Annual emission testing and necessary
adjustment, repair, and maintenance, unless
the State demonstrates to the satisfaction of
the Administrator that a biennial inspection,
in combination with other features of the
program which exceed the requirements of
this chapter, will result in emission redue
tions which equal or exceed the reductions
which can be obtzined through such annual
ingpections.

{vi) Operation of the program cn a central-
ized basis, unless the State demonstrates to
the satisfaction of the Administrator that a
decentralized program will be equally effec-
tive, An electronicaily connected testing sys-
tem, a licensing system, or other measures
{or any cc_)mbination thereod) may ‘be con-

. sidered, in accordance with ciiteria estab-
- “lished by the Admmlstrator as equallv effec- '
tive for sich purposes.

{vii} Inspecfion of emission control diag-
nostie systems and the maintenance or repair
of malfunctions or system deterioration iden-
tified by or affecting such diagnosties sys-
tems.

Each State shall biennially prepare & report to the
Administrator which assesses the emission reduc-
tiens achieved by the program required under this
paragraph based on data collected during inspec-
tion and repair of vehicles. The methods used to
assess the emission reductions shall be those es-
tablished by the Administrator.
(4) Clean-fuel vehicle programs

(A} Except to the extent that substitute provi-
sions have been approved by the Administrator
under subparagraph (B), the State shall submit to
the Administrator, within 42 months of November
15, 1990, a revision to the applicable implements-
tion plan for each area deseribed under part C of
subchapter II of this chapter to include such
meszsures as may be necessary to ensure the
effectiveness of the applicable provisions of the
clean-fuel vehicle program prescribed under part
C of subchapter II of this chapter, including all
measures necessary to make the use of clean
alternative fuels in clean-fuel vehicles (as defined
in part C of subchapter I1 of this chapter) econom-
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i from the standpoint of vehicle owners. Such a
revision shzll also be submitted for each area that
opts into the clean fuel-vehicle program as provid-
ed in part C of subchapter II of this chapter,
(B) The Administrator shall approve, as a sub-
stitute for all or a portion of the clean-fuel vehicle
program prescribed under part C of subchapter IT
of this chapter, any revision to the relevant appli-
cable implementation plan that in the Administra-
tor's judgment will achieve long-term reductions
in ozone-producing and toxic air emissions equal
to those achieved under part C of subchapter II of
this chapter, or the percentage thereof atiributa-
ble to the portion of the clean-fue] vehicle pro-
gram for which the revision is to substitute, The
Administrator may approve such revision only if
it consists exclusively of provisions other than
those required under this chapter for the area.
Any State seeking approval of such revision must
submit the revision to the Administrator within 24
months of November 15, 1990. The Administra-
tor shall approve. or disapprove any such revision
within 30 months of November 15, 1990, The
“Administrator shail publish' the revision submitted

by a State in the Federa] Register upon receipt.

Such notice shall constitute a notice of proposed
rulemaking on whether or not t¢ approve such
revision and shall be deemed to comply with the
requirements eoncerning notices of proposed rule-
making contained in sections 553 through 557 of
Title 5 (related to notice and comment), Where
the Administrator approves such revision for any
area, the State need not submit the revision re-
quired by subparagraph (A) for the area with
respect to the portions of the Federal clean-fuel
vehicle program for which the Administrator has
approved the revision as a substituts.

(C) If the Administrator determines, under sec-
tion 7509 of this title, that the State has failed to
submit any portion of the program required under
subparagraph (A), then, in addition to any sane-
tions available under section 7509 of this title, the
State may not receive credit, in any demonsira-
tion of attainment or reasonzhble further Progress
for the area, for any emission reductions from
implementation of the corresponding aspects of
the Federal clean-fuel vehicle requirements estab-
lished in part C of subchapter II of this chapter,
(3) Transporiation contrel

(A) Beginning 6 years after November 15, 1990
and each third year thereafter, the State shall
submit 2 demonstration as to whether current
aggregate vehicle mileage, agpregate vehicle
emissions, congestion levels, and other relevant

parameters are consistent with those used for the
area's demonstration of attainment. Where such
parameters and emissions levels exceed the levels
projected for purposes of the area’s attainment
demonstration, the State shall within 18 months
develop and submit a revision of the applicable
implementation plan that includes a transporta-
tion control measures program consisting of mea-
sures from, but not limited to, seetion 7408(f) of
this title that will reduce emissions to levels that
are consistent with emission levels projected in
such demonstration. In considering such mea-
sures, the State shouid ensure adequate access to
downtown, other commercial, and residential ar-
eas and should avoid measures that increase or
relocate emissions and congestion rather than re-
duce them. Such revision shall be developed in
accordance with guidance issued by the Adminis-
trator pursuant to section 7408(e) of this title and
with the requirements of section 7504(b) of this
title and shall inelude implementation and funding
schedules that achieve expeditious emissions re-

. dugtions in' accordairee ‘with implementation plan
' projections. e

(6) De minimis rule ) ,

The new source review provisions under this
part shall ensure that increased emissions of vola-
tile organic compounds resulting from any physi-
cal change in, or charge in the method of opera-
tion of, & stationary source located in the area
shall not be considered de minimis for purposes of
determining the applicability of the permit re-
quirements established by this chapter unless the
increase in net emissions of such air pollutant
from such source does not exceed 25 tons when
aggregated with all other net increases in emis-
sions from the source over any period of 5 consee-
utive calendar years which includes the calendar
vear in which such increase oceurred.

(7) Special rule for modifications of sources emitting
less than 100 tons

In the case of any major stationary source of
volatile organic compounds located in the area
{other than a source which emits or has the poten-
tial to emit 100 tons or more of volatile organie
compounds per year), whenever any change (as
deseribed in section 7411(a){4) of this title) at that
source results in any increase (other than a de
minimis increase) in emissions of volatile organic
compounds from any discrete operation, unit, or
other pollutant emitting activity at the source,
such inerease shall be considered a modification
for purposes of section 7502(¢)(5) of this title and
section 7508(a) of this title, except that such in-
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crease shall not be considered a modification for
such purposes if the owner or operaior of the
source eleets to offset the increase by a greater
reduction in emissions of volatile organic com-
pounds concerned from other operations, units, or
activities within the source at an internal offset
ratio of at least 1.3 to 1. If the owner or operator
does not make such election, such change shall be
considered a modification for such purposes, but
in applying section 7503(a)(2} of this title in the
case of any such modification, the best available
control technology (BACT), as defined in section
7479 of this title, shall be substituted for the
lowest achievable emission rate (LAER). The Ad-
ministrator shall establish and publish policies
and procedures for implementing the provisions
of this paragraph.
(8) Special rule for modifications of sources emitting
110 tons or more

In the case of any major stationary source of
volatile organic compounds located in the area
which emits or has the potentia! to emit 100 tons
or more of .volatile ‘organic compounds per year,
;vfhenever any change .(as’ described ' in section

©oTALIa)(d) -of this title) ‘at: that source results in

any inerease (other than & ‘de minimis merease) in
emissions of volatile organic compounds from any
diserete operation, unit, or other pollutant emit-
ting activity at the source, such Increase shall be
considered a modification for purposes of section
7502(c)(5) of this title and section 7503(a) of this
title, except that if the owner or operator of the
source elects to offset the increase by a greater
reduction in emissions of volatile organic com-
pounds from other operations, units, or activities
within the source 2i an internal offset ratio of at
least 1.3 to 1, the requirements of section
7503(2)(2) of this title (concerning the lowest
achievable emission rate (LAER)) shall not apply.
(9) Contingency provisions

In addition to the contingency provisions re-
quired under section 7502(c)(@) of this title, the
plan revision shall provide for the implementation
of specific measures to be undertaken if the area
fails to meet any applicable milestone. Such mea-
sures shall be included in the plan revision as
contingency measures to take effect without fur-
ther action by the State or the Administrator
upon a failure by the State to meet the applicable
milestone.

(10) General offset requirement

For purposes of satisfying the emission offset
requirements of this part, the ratio of total emis-
sion reductions of volatile organic compounds to

42 §7511a
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total increase emissions of such air pellutant shali
be at least 1.2 to 1.
Any reference to “attainment date” in subsection
(b of this section, which is incorporated by refer-
ence into this subsection, shall refer to the attain-
ment date for serious areas.

(d) Severe areas

Each State in which all or part of a Severe Area is
located shall, with respect to the Severe Area, make
the submissions deseribed under subsection (¢) of
this section (relating to Serious Areas), ard shall
also submit the revisions to the applicable imple-
mentation plan (including the plan items) described
under this subsection. For any Severe Area, the
terms “‘major source” and “major stationary
source” include (in addition to the sources described
in section 7802 of this title) any stationary source or
group of seurces located within a contiguous area
and under common control that emits, or has the
potential to emit, at least 25 tons per year of volatile
organic compounds.

(1) Yehicie miles traveled

" (A) Within 2 vears after T\owembev‘ lo. 1900 .
the State shall submic 2 revision that identifids "

and adopts spemflc enforceable " transportation
control strategies and transportation contrel mea-
sures to offset any growth in emissions from
growth in vehicle miles traveled or numbers of
vehicle trips in such area and to attain reduction
in motor vehicle emissions as necessary, in combi-
nation with other emission reduction require-
ments of this subpart, to comply with the require-
ments of subsection ! (bN2)(B) and (cH2)B) of this
section {pertaining to periodic emissions reduction
requirements). The State shall consider mea-
sures specified in section T408(f) of this title, and
choose from among and implement such measures
as necessary to demonstrate attainment with the

national ambient air quality standards; in consid-

ering such measures, the State should ensure
adequate access to downtown, other commercial,
and residential areas and should avoid measures
that increase or relocate emissions and congestion
rather than reduce them.

(B) Within 2 years after November 15, 1950,
the State shall submit a revision requiring em-
ployers in such area to implement programs to
reduce work-related vehicle trips and miles trav-
eled by employees. Such revizion shall be devel-
oped in accordance with guidance issued by the
Administrator pursuant to section 7408(f) of this
title and shall, at a minimum, require that each
employer of 100 or more persons in such area
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increase average passenger cccupaney per vehicle
in commuting trips between home and the work-
place during peak travel periods by not less than
25 percent above the average vehicle occupancy
for all such trips in the area at the time the
revision is submitted. The guidance of the Ad-
ministrator may specify average vehicle oecupan-
cy rates which vary for locations within 2 nonat-
tainment area {(suburban, center city, business
distriet) or among nonattainment areas reflecting
existing occupancy rates and the availability of
high oceupancy modes. The revision shall provide
that each employer subject to a vehicle cccupancy
requirement shall submit a complianee plan within
2 years after the date the revision is submitted
which shall convincingly demonstrate compliance
with the requirements of this paragraph not later
than 4 years after such date.
(2) Offset requirement
For purposes of satisfying the offset require-
ments pursuant to this part, the ratio of total
. emission reductions of VOCs_to total increased
" - einissions' of such air pollutant shall be- at-least

I3 to 1, ‘except that if the State pldn requires al}
eusmng maJor sources inthe nonattainmeént 27éa

to use best available control technology (as de-
fined in section 7479(3) of this title) for the control
of volatile organic compounds, the ratio shall be
at least 1.2 to 1.
(3) Enforcement under section 75114 of this title
By December 31, 2000, the State shall submit a
plan revision which includes the provisions re-
quired under section 7511d of this title.
Any reference to the term “attainment date’ in
subsection (b) or (c) of this seetion, which is incorpo-
rated by reference into this subsection (d) of this
section, shall refer to the attainment date for Se-
vere Areas,

{e¢) Extreme areas

Each State in which all or part of an Extreme
Area is located shall, with respect to the Extreme
Area, make the submissions deseribed under subsec-
tion (d} of this section (relating to Severe Areas),
and shall also submit the revisions to the applicable
implementation plan (including the plan items) de-
scribed under this subsection. The provisions of
clause (ii) of subsection {¢)(2XB) of this section (re-
lating to reductions of less than 8 percent), the
provisions of paragraphs (6), (7) and (8) of subsec-
tion {¢) of this section (relating to de minimus rule
and modification of sources), and the provisions of
clause (i) of subsection (b)(I1MA) of this section
{relating to reductions of less than 15 percent) shall

not apply in the case of an Extreme Area. For any
Extreme Area, the terms “major source” and “ma
jor stationary source” includes (in addition to the
sources described in section 7602 of this title) any
stationary source or group of sources located within
a contiguous area and under common control that
emits, or has the potential to emit, at least 10 tons
per year of volatile organic compounds.

(1) Offset requirement

For purposes of satisfying the offset require-
ments pursuant to this part, the ratio of total
emission reductions of VOCs to total inereased
emissions of such air pollutant shall be at least
1.5 to I, except that if the State plan requires all
existing major sources in the nonatiainment area
to use best available control technology (as de
fined in section 7479(3) of this title) for the control
of volatile organic compounds, the ratio shall be
at least 1.2 to 1.

(2) Modifications

Any change (as described in section 7T411(a)(4)
of this tltle) at a major statzonary source ‘which
results in any increase-in emissions from any
discrete 'operation, uhit, or: other poliutant emit-
ting activity at the souree shall be considered a
modification for purposes of section 7502(e)(5) and
section 7503(a) of this title, except that for pur
poses of complying with the offset requirement
pursuant to section 7503(2)(1) of thiz title, any
'such increase shall not be considered z modifica-
tion if the owner or operator of the source elects
to offset the increase by a greater reduction in
emissions of the air pollutant concerned from
other discrete operations, units, or activities with-
in the source at an internal offset ratio of at least
1.3 to 1. The offset requirements of this part
shall not be applicable in Extreme Areas to 2
modification of an existing source if such modifi-
cation consists of installation of equipment re-
quired to comply with the applicable implementa-
tion plan, permit, or this chapter.

(3) Use of clean fuels or advanced control technology

For Extreme Areas, a plan revision shall be
submitted within 8 years after November 15, 1990
to require, effective 8 vears after such date, that
each new, modified, and existing electric utility
and industrial and commerecial beiler which emits
more than 25 tons per year of oxides of nitro-
gen—

{A) burn as its primary fuel natural gas,
methanol, or ethanacl (or a comparably low poi-
luting fuel), or
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{B) use advanced control technology {such as
catalytic control technology or other compar-
ably effective eontrol methods) for reduction of
emissions of oxides of nitrogen,

For purposes of this subsection, the term *pri-
mary fuel” means the fuel which is used 90
percent or more of the operating time. This
paragraph shall not apply during any natural gas
supply emergency (as defined in title IIT of the
Natural Gas Policy Act of 1978 [15 U.S.C.A.
§ 3361 et seq.]).
(4) Traffic control measures during heavy traffic
hours

For Extreme Areas, each Implementation plan
revision under this subsection may contain provi-
sions establishing traffie conirol measures appli-
cable during heavy traffic hours to reduce the use
of high polluting vehieles or heavy-duty vehicles,
notwithstanding any other provision of law.
(3} New technologies

The Administrator may, in accordance with sec-
tion 7410 of this title, approve provisions of an

1mp1emenmtlon plan for an Extreme Area which -
" anticipate development of new contrel techmques )

oF improvemert of existing-control technologies,
and an atfainment demonstration based on such
provisions, If the State demonstrates to the satis-
faction of the Administrator that—

(A) such provisions are noi necessary to
achieve the incremental emission reductions re-
quired during the first 10 years after Novem-
ber 15, 1990; and

(B) the State has submitted enforceable com-
mitments to develop and adopt contingency
measures to be implemented as set forth herein
if the anticipated technolopies do noit achieve
planned reductions.

Such contingency measures shall be submitted to
the Administrator no later than 8 years before
proposed implementation of the plan provisions
and approved or disapproved by the Administra-
tor In accordance with section 7410 of this title.
The contingeney measures shall be adequate to
produce emission reductions sufficient, in conjune-
tion with other approved plan provisions, to
achieve the periodic emission reductions required
by subsection (b)(1) or (eq2) of this section and
attainment by the applicable dates. If the Admin-
istrator determines that an Extreme Area has
failed to achieve an emission reduction require-
ment set forth in subsection (b)(1) or (e}2) of this
section, and that such failure is due in whole or
part to an inability to fully implement provisions

42 §7511a
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approved pursuant to this subsection, the Admin-
istrator shall require the State tc implement the
contingency measures to the extent necessary to
assure compliance with subsections (b)(1) and
{c}{2) of this section.

Any reference to the term “attainment date” in
subsection (b), (¢}, or (d) of this section which is
incorporated by reference into this subsection, shall
refer to the attainment date for Extreme Areas.

(f) NO, Regquirements

(1) The plan provisions required under this sub-
part for major stationary sources of volatile organic
compounds shall also apply to major stationary
sources {as defined in section 7602 of this title and
subsections (c), (d), and (e) of this secticn) of oxides
of nitrogen. This subsection shall not apply in the
case of oxides of nitrogen for those sources for
which the Administrator determines (when the Ad-
ministrator approves a plan or plan revision) that

. net air quality benefits are greater in the abserce of

reductions of oxides of nitrogen from the sources
-eoncerned. , This subsection shall also not app}v in
the case of omdes of mtrogen for—. .

Ay nonattamment areas not within: an ozone, -
transport region under section 7511c of this title’

if the Administrator determines (when the Admin-
istrator approves a plan or plan revision} that
additional reductions of oxides of nitrogen would
not contribute to attainment of the national am-
bient air quality standard for ozone in the area, or

(B) nonattainment areas within such an ozone
transport region if the Administrator determines
(when the Administrator approves a plan or plan
revision) that additional reductions of oxides of
nitrogen would not preduce net ozone air quality
benefits in such region,

The Administrator shall, in the Administrator’s de-
terminations, consider the study required under sec-
tion 7511f of this title.

(2)(A) If the Administrator determines that ex-
cess reductions in emissions of NO, would be
achieved under paragraph (1), the Administrator
may lmit the application of paragraph (1) to the
extent necessary to avoid achieving such excess
reductions.

(B) For purposes of this paragraph, excess reduc-
tions in emissions of NO, are emission reductions
for which the Administrator determines that net air
quality benefits are greater in the absence of such
reductions.  Alternatively, for purposes of this
paragraph, excess reductions in emissions of NQ,
are, for—
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(i) nonattainment areas not within an ozone
transport region under section 7511¢ of this title,
eraission reductions that the Administrator deter-
mines would nof contribute to attainment of the
national ambient air quality standard for ozone in
the ares, or

(ii) nonattainment areas within such ozone
transport region, emission reductions that the Ad-
ministrator determines would not produce net
ozone air quality benefits in such region.

(8) At any time after the final report under sec-
tion 7511f of this title is submitted to Congress, a
person may petition the Administrator for a deter-
minafion under paragraph (1} or (2) with raspect to
any nonattainment area or any ozone transport re-
gion under section 7511c of this title. The Adminis-
trator shall grant or deny such petition within &
months after its filing with the Administrator.

(g) Milestones

(1) Raductxons m em;ssmns

* B years after \’ovember 15, 1990 and at’inter- L

' wals of every 3 years therdafter, the State shall,
detertiiine whether each nonaffainment ares {oth-

- er than an area classified as Marginal or Moder-
ate) has achieved a reduction in emissions during
the preceding intervals equivalent to the total
emission reductions required to be achieved by
the end of such interval pursuant to subsection
(b)(1} of this section and the corresponding re
quirements of subsections (€)(24YB) and (C), (),
and {e} of this section. Such reduction shall be
referred to in thls section as an applicable mile-
ztone.

(2) Compliance demonsiration

For each nonattainment area referred to in
paragraph (1), not later than 90 days after the
date on which an applicable mijestone cecurs (not
including an attainment date on which a milestone
occurs in cases where the standard has been
attained), each Stafe in which all or part of such
area is located shall submit to the Administratora
demonstration that the milestone has been met.
A demonstration under this paragraph shall be
submitted in such form and manner, and shall
contain such information and analysis, as the Ad-
ministrator shall require, by rule. The Adminis-

trator shall determine whether or not a2 State’s
demonstration is adequate within 90 days after
the Administrator’s receipt of 2 demonstration
which contains the information and analysis re-
quired by the Administrator.
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(3) Berious and severe areas; state election

If a State fails to submit a demonstration under
paragraph {2) for any Serious or Severe Arez
within the required period or if the Administrator
determines that the area has not met any applica-
ble milestone, the State shall elect, within 90 days
after such failure or determinaton—

(A) to have the area reclassified to the next
higher classification,

(B) to implement specific additional mea-
sures adequate, as determined by the Adminis-
trator, to meet the next milestone as provided
in the applicable contingency plan, or

(C) to adopt an economic incentive program
as described in paragraph (4.

If the State makes an election under subpara-
graph (B), the Administrator shall, within 90 days
after the election, review such plan and shall, if
the Administrator finds the contingener plan in-
adequate, require further measures necessary to
meet such milestone. Once the State makes zn
election, it shall be deemed zceepted by the Ad-

N mihistrator as meeting the election requ:rement ,
'If the State £a1ls to make an élection required . °

under this paragraph within' the requn‘ed 90-day
period or within 6 months thereafter, the area
shall be reclassified to the next higher classifica-
ticn by operation of law at the expiration of such
6~month pericd. Within 12 months after the date
required for the State to make an election, the
State shall submit a revision of the applicable
implementation plan for the area that meets the
requirements of this paragraph. The Administra-
tor shall review such plan revision and approve or
disapprove the revision within 9 months after the
date of its submission.
(4) Econoniic incentive program

{A} An economic incentive program under this
paragraph shall be consistent with rules published
by the Administrator and sufficient, in combina-
tion with other elements of the State plan, to
achieve the next milestone. The State program
may include a nondiscriminatory system, consist-
ent with appiicable law regarding interstate com-
merce, of State established emissions fees or a
systern of marketable permits, or a system of
State fees on sale or manufacture of products the
use of which contributes to ozone formation, or
any combination of the foregoing or other similar
measures. The program may algo include incen-
tives and requirements to reduce vehicle emis-
sions and vehicle miles traveled in the area, in-
cluding any of the transportation contrs] mes-
sures identified in section T408(f) of this title.
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(B) Within 2 years after November 15, 1999,
the Administrator shall publish rules for the pro-
grams to be adopted pursuant to subparagraph
(A). Such rules shall include model plan provi-
sions which may be adopted for reducing emis-
sions from permitted stationary sources, area
sources, and mobile sources. The guidelines shall
require that any revenues generated by the plan
provisions adopted pursuant w subparagraph (A)
shail be used by the State for any of the follow-
ing: -

(i) Providing incentives for achieving emis-
sion reductions. )

(i1) Providing assistance for the development
of innovative technologies for the control of
ozone air pollution and for the development of
lower-polluting solvents and surface coatings.
Such assistance shall not provide for the pay-
ment of more than 75 percent of either the
costs of any project te develop such a technolo-
gv or the costs of development of a lower-
poiluting solvent or surface coating.

REVI] Fundmg the administrative costs of
.Stabe p:ograms under this chapter Not more -
" than' 50 percent of such rev enues may. be’ used e

for purposes of this ¢lause..

(5) Extreme areas

If a State fails to submit a demonstration under
paragraph (8) for any Extreme Area within the
required period, or if the Administrator deter-
mines that the area has not met any applicable
milestone, the State shall, within 9 months after
such failure or determination, submit a plan revi-
sion to Implement an economic ineentive program
which meets the requiremenis of paragraph (4).
The Administrator shall review such plan revision
and approve or disapprove the revision within 9
months after the date of its submission.

(h) Rural transport areas

(1) Notwithstanding any other provision of sec-
tion 7511 of this title or this section, a State contain-
ing an ozone nonattainment area that does not
include, and is not adjacent to, any part of a Metro-
politan Statistical Area or, where ¢ne exdists, a Con-
solidated Metropolitan Statistical Area (as defined
by the United States Bureau of the Census), which
area is treated by the Administrator, in the Admin-
istrator’s discretion, as a rural transport area within
the meaning of paragraph (2), shall be treated by
operation of law as satisfying the requirements of
this section if it makes the submissions required
under subsection (a) of this section (relating to
marginal areas).

AIR POLLUTION PREVENTION
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(2) The Administrator may treat an ozene nonat-
tainment area as a rural transport area if the Ad-
ministrator finds that sources of VOC {and, where
the Administrator determines relevant, NO,) emis-
sions within the area do not make a significant
contribution to the ozone concentrations measured
in the area or in other areas.

(i) Reclassified areas

Each State containing an ozone nonattainment
area reclassified under section T511(b)2) of this title
shall meet such requirements of subsections (@)
through (d) of this section as may be applicable to
the area as reelassified, according to the schedules
prescribed in connection with such requirements,
gxcept that the Administrator may adjust any appli-
cable deadlines (other than attainment dates) to the
extent such adjustment Is necessary or appropriate
fo assure consistency among the required submis-
sions.

{j) Multi-State ozone nonattainment areas

{1) Coordination among States
Each State in which there is located a portion of

a single. qzone nondttainment area which .coters -
. more than one State (hereinaftér in thas section |

referred to'as a “multi-Sidte ozone nénattainment
area’) shall—

(A) take zll reasonable steps to coordinate,
substantively and procedurally, the revisions
and implementation of State implementation
plans applicable to the nonattainment arez con-
cerned: and

(B) use photochemical grid modeling or any
other analytical method determined by the Ad-
ministrator, in his discretion, to be at least as
effective,

The Administrator may not approve any revision
of a State implementation plan submitted under
this part for a State in which part of a multi-State
ozone nonattainment area is located if the plan
revision for that State fails to comply with the
requirements of this subsection.
(2) Failure to deraonstrate attainment

If any State in which there is located s portion
of a multi-State ozone nonattainment area fails to
provide a demonstration of attainment of the na-
tional ambient azir quality standard for ozone in
that portion within the required period, the State
may petition the Administrator to make a finding
that the State would have been able to make such
demonstration but for the fallure of one or more
other States in which other portions of the area
are located to commit to the implementation of all
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measures required under this section (relating to
plan submissions and requirements for ozone non-
attainment areas). If the Administrator makes
such finding, the provisions of section 7509 of this
title (relating to sanctions) shall not apply, by
reason of the failure to make such demonstration,
in the portion of the multi-State ozone norattain-
ment area within the State submitting such peti-
tion.

{July 14, 1955, ch. 360, title I, § 182, as added Nov. 15,

1990, Pub.L. 101-549, title I, § 108, 104 Stat. 2426.)

1 The term “subsection’ in subsec. (dXINA) of this section proba-
bly should read “subsections”.

References in Text

The Natural Gas Poliey Act of 197S, referred to in subsec. (o),
the last sentence, i3 Pub L. 95-881, Nov, 9, 1578, 92 Stat. 3350, as
smended, Title III of the Natural Gas Policy Act of 1578 is
classified to subchapter III (section 3861 et seq.) of chapter 60 of
Title 15, Commerte and Trade. For complete classification of this
Aot 1o the Code, see Short Title note set out under section 3301 of
Title 15 and Tables.

Effective Date

Sec‘ucn to take effect Nov. 15, 1890, except as otherwise provid-
. ed, see section T1l(b) of Pub L. 101—5-19 sot out a5 a note under

: sect.an 7401-9f tms t:de

’ Sanngs Provisions R

"Suits, actlons or pmceedmgs corthenced under this cnapuer asin
effect prior to Nov. 13, 1990, not to abate by reason of the taking
effect of amendments by Pub L. 101-549, except as otherwise
provided for, see section 711(3) of Pub L. 101-549, set out 28 a note
under section 7401 of this title,

§ 7011b. Federal ozone measures [CAA
§ 183]

(a) Control techniques guidelines for VOC sources

Within 8 years after November 15, 1990, the
Administrator shall issue control techniques guide-
lines, in accordance with section 7408 of this title,
for 11 categories of stationary sources of VOC
emissions for which such guidelines have not been
issued as of November 15, 1990, not including the
categories referred to in paragraphs (3) and (4) of
subsection (b) of this section. The Administrator
may issue such additional control techniques guide-
lines as the Administrator deems necessary.

(b) Existing and new CTGS

(1) Within 36 months after November 15, 1990,
and periodically thereafter, the Administrator shall
review and, if necessary, update control technique
guidance issued under section 7408 of this title
before November 15, 1950.

(2) In issuing the guidelines the Adminigtrator
ghall give priority to those categories which the
Administrator considers to make the most signifi-
cant contribution to the formation of ozone air pollu-
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tion in ozone nonatiainment areas, including hazard-
ous waste treatment, storage, and disposal facilities
which are permitted under subtitle C of the Solid
Waste Disposal Act {42 U.S.C.A. § 63921 et seq.].
Thereafter the Administrator shall periodically re-
view and, if necessary, revise such guidelines.

(3) Within 3 years after November 15, 1990, the
Administrator shall issue control techniques guide-
lines in accordance with section 7408 of this title to
reduce the aggregate emissions of volatile organic
compounds into the ambient air from aerospace
coatings and solvents, Such control techniques
guidelines shall, at a minimum, be adequaie to
reduce aggregate emissions of volatile organic com-
pounds into the ambient air from the application of
such coatings and solvents to such level as the
Administrator determines may be achieved through
the adoption of best available control measures.
Such control technology guidance shall provide for
such reductions in such inerements and on such
schedules as the Administrator determines to be

reasonable, but in no event later than 10 years after. )
- the final issuarce of stich conm'o'l téchnology guids™ .

¥, anice.. CIn developmg conitrol - techno!ogy ‘giliddnece = .

under this subsection; the Adrhinistrator shaH ¢on-

sult with the Secretary of Defense, the Secretary of
Transportation, and the Adminigirator of the Na-
tional Aeronautics and Space Administration with
regard to the establishment of sgpecifications for
such coatings. In evaluating VOC reduction strate-
gies, the guidance shall take into account the appli-
cable requirements of section 7412 of this title and
the need to protect stratospheric ozone.

{4) Within 3 years after November 15, 1990, the
Administrator shall issue control techniques guide-
lines in accordanee with section 7408 of this title to
reduce the agpregate emigsions of volatile organic
compounds and PM-10 into the ambient air from
paints, coatings, and solvents used in shipbuilding
operations and ship repair. Such control techniques
guidelines shall, at a minimum, be adequate to
reduce aggregate emissions of volatile organic com-
pounds and PM-10 info the ambiert air from the
removal or application of suchk paints, coatings, and
solvents to such level as the Administrator deter-
mines may be achieved through the adoption of the
best available control measures. Such control tech-
niques guidelines shall provide for such reductions
in such increments and on such schedules as the
Administrator determines to be reasonable, but in
no event later than 10 years after the final izssuance
of such control technology guidance. In developing
control techniques guidelines under this subsection,
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