NOTICE OF ACGENCY ADOPTION

RULE TITLE: Procedural Rules Setting Forth Procedures in Appeals

Reclamation Board of Review, Chapter 22, Arvticle 4, Series 12 .

RULE TYPE: Procedural

The attached rule constitutes the official rule adopted by the West

Virginia Reclamation Board of Review .

on January 6, 1987 ‘ B | and filed with the

Secretary of St=te.

Qe 1) ACatr

John W. Straton
Chairman




STATE OF WEST VIRGINIA

RECLAMATION BOARD OF REVIEW

1615 East Washington Street —
Charleston, West Virginia 25311 S FD

January 5, 1987

The Honorable Ken Hechler
Secretary of State
Capitol Building

Room 157-X

Charleston, West Virginia

Dear Mr. Hechler:

Please find enclosed the agency adopted rule
entitled Procedural Rules Setting Forth Procédures
in Appeals Before the Board, Reclamation Board of
Review, Chapter 22, Article 4, Series 12. Also
inciuded is the notice of agency adoptiocon, the
fiscal note, the public hearing record and the
promulgation history and abstract. As indicatead
in Section 1 of the rule, the filing date is
Jantary 8, 1987 and the effective date is
February 5, 1887.

These materials are respectfully submitted for
recording and filing with vour office,

Your cocoperation in this matter is greatly

appreciated.
Sincerely,
}%/MW/
Jchn W. Stratcon
Chairman
JWS /ba

Enclosures




FISCAL NOTE TOR PRQOPOSED RULES

¢ Title: WV Department of Enexgy Reclamation Board of Review
Chapter 22, Article 4, Series 12

Tvpe of Rule: - .. Iecislative ) _Interpretive X  Procedural

Agency _ Reclamation Board of Review _ address 1615 Washington Street, E.

Charleston, West Virginia 25311

, L ANNUAL FISC.nL YEAR
1. Effect of Prooosed Rule|l Increase Decrease| Curren Next Thereafter
Estimated Total Cost $ -0- $ -0- § -0- $-0-1% -0~
Perscnal Services -0- ~0- -0~ -0- | -0-
Current Edpense . —0= ~0- it -0- =0~
Reralrs and Alterations -0=- -0- -0- ~0- -0-
Equimment | -0- -0 =0~ -0- -0-
Cther o -0- -0- -0~ -0- -0~

2. - Explanation of akbove estimates:

NO costs are anticipated as a result of these regulaticns.

3. Objectives of these rules:

To.establish administrative procedures for carrying cut the duties of
the Reclamation Board of Review and procedure for holding hearings and
filing appeals to the Board.




4. Explanation of Overall Economic Imbact of Proposed Rule.
A. Eccnamic Impact on State Coverrmment.

None

B. Eccncamic Impact on Political Subdivisions; Specific Industries;

Specific grotups of citizens.

None

C. Ecconomic Irpact on Citizens/Public at lLarge,

None

Date:  January 6, 1987

Signature of Agency Head or Authorized Representative

Mwm

John W. Straton




STATE OF WEST VIRGINIA
RECLAMATION BOARD OF REVIEW
1615 East Washington Street
Charleston, West Virginia 25311

PUBLIC HEARING RECORD

PROCEDURAL RULES SETTING FORTH PROCEDURES
IN APPEALS BEFORE THE BQARD

RECLAMATION BOARD QOF REVIEW
Chapter 22, Article 4, Series 12

December 15, 1986

A public hearing was held at 9:00 a.m. on December 15,
1586 at the West Virginia Department of Energy conference
room, 1615 Washingten Street, East, Charleston, West
Virginia. The purpose of this hearing was to receilve
written and/cr oral comments on the proposed precaedural
regulations entitled Reclamation Board of Review, Chapter
22, Article 4, Series 1. The hearing was conducted by
and a record was taken by Mrs. Berma Amburgey, Secretary
to the Board.

The record was opened bv Mrs. Amburgey promptly at
9:00 2,m. No persons appeared tec submit written or oral
comments and the hearing record was closed at 10:30 a.m.,
December 15, 1986.




WEST VIERGINIA PROCEDURAL REGULATIONS
WEST VIRGINIA DEPARTMENT OF ENERGY

RECLAMATION BOARD OF REVIEW

CHAPTER 22-4

SERIES 182




WEST VIRGINIA PROCEDURAL REGULATIONS
WEST VIRGINIA DEPARTMENT OF ENERGY
RECLAMATION BOARD OF REVIEW

CHAPTER 22-4
SERIES 12

TITLE: *Drocedural rules settidg Torth Procédires in Appeals
Before the Board

Page
Section 1.0 General - . ' ' 1
2.0 Secretary Appointed, Duties = 2
3.0 Hearing Examiner Abpointed, Duites 2
4.0 Filing and Service of Documentis and Orders 3
5.0 Petitions; Notice of Filing; When Hearing 3
Held; Intervention
6.0 Motions 6
7.0 Hearing To Be De Nove; Presentation G-
8.0 Continuation of Hearings 8
9.0 Conduct at Hearings 2
10.0- Briefs, Oral Argument 8
11.0 Time for.Filing Briefs 8

Appendix "A" - Notice of Appezl
Notice of Hearing
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RULES OF. PROCEDURE ;]*,:'Ti_ié Tos
WEST VIRGINIA DEPARTMENT OF ENERGY Lot
AECLAMATION EBCARD OF REVIEW

0
s ﬁﬁ%’/

Cirzrter
Serie

Title: 7Procedural Rules setting forth procedures in Appeals befors
the Reclamaticon Bozrd oi Review

Section 1.0 General.

1.1 Secope - The rules of prcocedure herein shall govern
and apply to appeal hearings before the West Virginia Reclamation
Board of Review, The purpose of these rules is tc provide a fair
and crderly ascertainment of The facts and to promcie the ends of
justice and fairness in the administration and ef= ecbuat¢on of the
statutory purpose oi the anpeal

Authority and related Code Citations -~ These

- To .the authority of West Virginia
and are pronulcated to allow for appezls
‘Mining Ceontrcl and Reclamation AcT,

.3 Filing Date - ' January € , 1987,

1
1.4 Effective Date - February 5 , 1287,
1 2 Repezl of FormeT RUle - These procedural rules

epesl West Virginia Administrative .Regulations, Department of
Tural Resources, Chapter 20, Series ¢§§%=G¢ filed December 30,
I e

i.6 TForms.

tition for Appezl,

tice of Hearinsg.

c. M tions will generally follow the format used
civil cases in the Circuit Courts of Wesz
Virginia.

.

Copies of forms prescribed by the Board are contained
in Appendix A" to these Rules ¢f Procedure. The use of tThese
forms is suggested by the Board but not mandatory.
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Dept. of Energy 7 _
Pro. Rule, 22-4 L
Series 12, Sec. 2

Section 2.0 Secretary Agggintgd;VDutiesf

2.1 The Board may designate an employee of the
Department of Energy toO act as its secretary.

2.2 The gecretary of the Board, upon request of any
party to an appeal, will make avallable from the files of the .
Board any information required for a Full presentation of the facts
material fto any appezl brought under these rules. :

2.3 The secretary shall keep an Order Boock containing
all' orders entered by the Board under these rules.,

2.4 The secretary shall Xeep 2 formal docket in which
shall be entered each appezal under these rules with 2 file number
to be set at the fime the apreal is received by the Board's .
gsecretary.

Ssction 3.0 Hezring Examiner Appointed; Duties.

3.1 The Board may designate any perscn 1t deems
gualified to serve as hearing examiner to act on its behalf. The
hearing examiner will he compensated. for time and expenses as
approvad by the Board. -

3.2 The hearing examiner may be authorized to conduct
hearings in lieu of the Board =und to have the full autherity and
discretion to conitrol the procedure of the hearing, to admit or
exclude testimony or other evidence and to rule upon all motions
and objections except the hearing exzxaminer may not rule on motions
which would be determinative of the Board's jurisdiction.

3.3 ©Not later than fifteen (15) davs of the close of any
said hearing the hearing examiner shzall make a recommended decision
with proposed findings of fact and conclusions of law. The Board
shall review the hearing exanminer's recommended decision and
approve, modify or reject that decision. In no event shall the
hearing examiner's decisicn become final without Board action.

3.4 The hearing examiner may sit with the Bozard as a
whole to azid in ccnducting any hearings.




Dept. of Energy
Pro. Rule, 22-4 - :
Series 12, Sec. 4 _ 7 o ' _

Section 4J0u,Filing anq_Servige of Deocuments and Orders.

4.1 VWhere to File. All documents requirsed to be filed
in an appeal under these rules ghzall be f£iled with the secretary of
the West Virginia Reclamation Board of ReVLeW Department of
Energy, 1GIQ Tashington Sgreet Eggt Charleszon West Virginia
25311. - - —— — i

4.2 How to File. "All filing may be accomplished by
personal delivery or first class mail and shall be in seven (7)
copies. : T i

4.3 VWhen filing effective. TFiling is effesctive upon
delivery or upon mailing as determlned bv Dosumara.

4.4 Coples to be served. Coples of all documents filed
in an appezl under these rules shall he served upcn all . other
parties. '

4.5 Method of service; service on atterney. Service of
documents shall be accomplished by personal delivery or by
registered or certified mail, return receipt requested, unless
otherwise provided in these rules.7 Whenever a party 1s represented
by an attorney who has sigred any document filed con behalf of such
party or otherwise entered an appearance on behalf cof such party,
service thereafter shall he made ubon the _attorney.

4.5 TWhen service effective. In the case of personal
delivery, service is effective upon delivery. 1In the cass of

mailing, service 1s effecTive upon mailing, postage prepaid.

4.7 Proof of Service. Unless otherwise provided in
these rules, all documents regquired to be. served shall be
accompanied by proof of service in the form of a certificate of
service. The certificate of service shall include a statement of
how service was accomplished.

Section 5.0 Petitions; Noilice of filing; When hearing held;
Intervention. -

5.1 Any appeal to the Board under these rules shall be
by written petition, preferably according to the form at Appendix A
and shall set forth the action of the Commissioner complained of

and the specific grounds upon which the appeal is based. Within
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Depnt. of Energy
Pro. Rule, 22-4
Series 12,8ec. 5

thirty (30) days after the date_of the notice, orde? or final
determination of ithe Commissiconer, the appellant or any person with
an interest which is or may be adversely affected may reguest =z
hearing on the reascns for the final determinatiocn, notice or order

complained of. The petiticn as well as all subsequent pleadings,
dcecuments, moticns and reguests shall be filed with the secretary
of the Board. A4 notice of the f£iling of an appeal shall be filed

with the Commissioner within three (3) days after the appeal is
filed with the Board. .

5.2 ©Neo later than five (5) days prior to the time fixed
for the hearing on the appszl, the Commissioner shall prepare and
certify o the Board a complete record of the proceedings of the
Commissioner out of which the appeal arises including all documents
and correspondence relating to the matter.

5.3 Upon the filing of such petition for appeal, the
Board shall fix the time and place at which the hearing or appezal
will be held within thirty (30) days after the petition of appezl
is filed 2nd shall give fthe apprellant, and the Commissioner at
least twenty {(20) days written notice thereof by certified mail.
The Board may postpone or continue anv hezring upon its own motion
or moticn of the parties to the appesl.

5.4 The filing of an appeal shall not stay the execu-
tion of the order appezled from. Pending completion of the
investigation and hearing required by West Virginia Code
§§224-3-17, the appellant may file with the Commissiocner a written
request that the Commissioner grant temporary relief from anyv
netice or order issued uUnder West Virginia Code §§224-3-18 or 17,
together with a detailed statement giving reasons for granting such
relief. The Commissiomer.shall issue an order or decision granting
or denying such relief expediticusly: Provided, That where the
appellant requests relief from an order for cessation of surface
mining and reclamation cperations, the decision on such z reguest
shall be issued within forty-eight (48) hours of its receipnt. The
Commissioner may grant such relief, under such conditions as he may
prescribe, ii: , - ,

(a) All parties to the proceedings and the mining
company have been notified and given an opmortunity to be
heard ¢n a request for temporary relief;




Dept.

Pro.

oI Energy

Rule,

22-4 7 - o

Series 12, Sec. b5

(b) The person requesting such relief shows that there
is a substantial likelihood that he will prevail on
the merits of the final deitermination of the
procegdings;

{(e¢) Such relief will not adversely affect the public
health or safety or cause sigrificant imminent
envireonmental harm to land, air .or water resouces; and

(d) The relief sought 1s not the issuance of a permit
where |a permit has been denied, in whole or in part,
by the Commissioner.

ny person, may intervene in any appeal at any

stage in the proceedlng prov1ded that

(a) Theg person has an interest Whlch is or may be
adversgly afifected by the action appezled to the Board;

(k) A itten motion to intervene is filed with the
Board and served on all parties: Such motion shall
state specifically the grcounds on which intervention
i1s sought and where reguired, 2 showing of why his
interest is or may be adversely affected;

{e) WitHin five (5) days after receipt of the mction
the Boand shall rule on the motion. In addition

t0 2 case where the person seeking intervention has
an interest which is or may be adversely affected

by the aktion c¢f the Board, intervention shall be
granted where ithe person seeking intervention

had a2 sthatutory right to initiate the proceeding

in which|he wishes to interverne;

ragraph 5.5(¢) of this section does not
e Board shall consider the following
ining whether intervention is zppropriate:

1. The nature of the issues;

2. The adequacy of representation of
petitioner’'s interest which is provided
by the existing parties to the proceeding;
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Pept. of. Energy
. Pro. Rule, 22-4
Series 12, Sec. 5

2. The ability of the petiticner to present
relevant evidence and argumenit; and

4. The effect of intervention on the agency's
implementation ©of its statutory mandate.

tis section shall be liberally construed.

(£) Upcon being granted intervention, a person has the
right! to participate in the hearing and file briefs
but spall not be considered one of the two statutory
arties toc the appeal.

1

Section 6.0 Motions.

8.1 The Beoard may 1in its administrative discretion and
in the interests of fairness aznd justice, rule con metions which
tend to regulate the course of the hearing, simplify the issues and

dispose of procedural requests or similar matters.

6.2 BSuch motions may include, but are not limited to,
. questions regarding jurisdiction, sufficiency of service of
process, fallure to state a claim upon which relief can be granted,
summary Judgment, for a more definite statement, change ¢f hearing
location, amendment of appeal, dismissal of action or particular
items on appeal. Any applicztion to the Board, following the
initial appezl, shzll be by motion.

.3 TUnless made during the hearing all motions shall be
in writing, stating with particularity the grounds thereof and
stating the relief or order sought. The motion may be accompanied
by a memorandum or affidavit. The propcnent of the motion shall
serve 1Tt on the Board and all parties to the apreal.

6.4 A party shall respond within ten (10) davs to 2
motion unless the parties and the Board agree toc an extension.

Sectlion 7.0 Hearing to be de novo; Presentaticn.

7.1 The Board or the hearing examiner shall hear the
appeal de novo, and any party tc the appeal may submit evidence.
The appellant(s) will open the hearing and present their testimony
and exhibits offered in support of the petition. At the conclusion
of appellant's case, the appellee shall then present testimony and
exhibits offered in support of his final order. After both initial
presentations have been made, boeth the appellant and the appellee
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Dept. oI Energy
Prc. Rule, 22-4

fard

Series 12, Sec. 7

will be invited to present rebuttal evidence on the issues in the
case, where such evidence is not cumulative or immaterial o the
case. All witnesses shall be subject to cross—examinztion by any
party to the proceeding.

7.2 All hearings shall be subject to the requirements
of Ariicle 5, Chapter 284 of the West Virgiaiaz Code.

7.3 iritten stipulations by the parties fo some or all
the facts may be filed with the secretary befcore the hearing of an
appeal or may be read into the record at the time the hearing 1is
held. - .

! 7.4 Any item to be presented as an exhibit shall be in
a sufficient number of legible, complete copies to provide one copy
to the other party as well as one copy to the Board and one for the
record. All copies shall be distributed upon or pricr to reguest
for admission. It is recommended that large maps used for visual
presentation be reduced to approximately one-half scale and
similarly colored or coded for . distributicn in lieu of the larger
map which shall be for ithe record. . If any map or other document is
marked upon or otherwise changed during presentation and testimony,
the party submitting the evidence shall correspondingly mark or .
change each other copy within 24 hours ¢ ithe presantation.

7.5 Closing statements and statements of positlon may be
made by the varties to the appeal before the hearing is closed cor
aT such time as designated by the Board. No crder shzll be made
which is not supportied by competent legal evidence as defined by
West Virginia Code §28A-3-2.

7.8 Appeal hearings shall be open to the public.

7.7 The Board may visit the site of the activity or
proposed activity which is the subject cof the nearing and take such
evidence as it deems necessary provided tThat all parties and
intervenors be given notice of the visit and are given an
opportunity to acccompany the Board.

7.8 On all Zapfeals to the Board, the Board shall issue a.
final decision fhirty (30) days after the hearing or within thirty
(30) days after the testimony presented at the hearing has been __ _
transceribed and checksd for accuracy or within thirty (30) days
after all briefs have been received by the Board, whichever comes

later. - - =
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Dept. of Energy
Pro. Rule, 22-4 S -
Series 12, Sec. 8

Section 8.0 Contiqygpce gf_ﬁegrings.

After date for hearings has been set, continuances e

will not be granted by the Board except for good and sufficient
cause. A party who desires a continuance shall, immediately upon

receipt of notice of the hearing, or as soon thereafter as facts . .

requiring such continuance comes to his knowledge, file a written
motion with the Board stating in detail the reasons why such
continuance is necessary. Such motion shall be filed gt least five
(5) days prior to the date of hearing. 1In cases of hardship or
other good cause, a party may by oral motion ask for a continuance

at the time the proceeding is called for hearing. The Board may
grant such a continuance and may at any time order a continuance
upon its own motion.

Section 9.0 Conduct at Hearingsﬂ

All parties to hearings, their counsel, and spectators
shall conduct themselves in a respectful manner. Demonstrations of
any kind at hearings shall not be permitted. The Board may, at its
discretion, recess or continue any hearing in which +the parties,
attorneys, witnesses or spectators conduct themselves in 2
disrespectful, disorderly or contemptuous manner which interferes
with or prevents the proper conduct of such hearing.

Sectlon 10.0 Briefs, Oral Argument.

A party may file a brief before the Board. The Board may
require the filing of briefs and reply briefs or the presentation
of oral argument or both by the parties. Requests for the filing
of briefs or oral arguments shall be made before or at the
conclusion of the taking of evidence. It is the policy of the
Board to encourage oral argument in lieu of filing of briefs. The
requirements of this rule may be altered by agreement of the
parties with the consent of the Board. 1If a brief is filed, =
copy will be served on all parties to the appeal.

Section 11.0 Time for Filing Briefs.

Unless otherwise ordered by the Board or unless briefs
are to be filed simultaneously, the appellant(s) shall have twenty
(20) days after the receipt of a transeript of the evidence in
which to file seven (7) copies of its brief with the Board and to
serve a copy thereof on each of the other parties to the case. The
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Dept. oI Energy
Pro. Rule, 22-4 T } _
Series 12, Sec. 11 - , — L,

appellee shall have ten (10) days after receiving said briefs

and serve a copy thereof on each of the othexr partiss to the
proceading. The appellant shall have ten (10) days after receiving
said briefs within which to file seven (7). cories of its reply
brief with the Board and serve a copy thersof on each of the other
parties to the proceeding. : )

Adopted this S5th  day of  February , 1887,
by the West Virginia Commissicner of Energy on otehalf of the
West Virginia Reclamation Board of Review.

t
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PROMULGATION HISTORY

PROCEDURAL RULES SETTING FCORTH PROCEDURES
IN APPEALS BEFCRE THE BOARD

RECLAMATTON BOARD OF REVIEW
Chapter 22, Axticle 4, Series 12
January 6, 1987
The original procedural regulations were filed in the
Cffice of Secretary of State on August 3, 1981 and refiled
December 30, 1982, to beccme effective January 1, 1983. These
new procedural regulations are being filed to update the

regulations and to reflect recent legislative changes creating
the Department of Energy.

ABSTRACT . B
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