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NOTICE OF AN EMERGENCY AMENDMENT TO AN EMERGENCY RULE

AGENCY: Real Estate COmmiSSion _ TYTLE NUMBER: 174

DATE EMERGENCY RULE WAS ORIGINALLY FILED: January 31, 2006

FIRST EMERGENCY AMENDMENT TO AN EXISTING RULE:  YES X NO

SECOND EMERGENCY AMENDMENT TO AN EXISTING RULE: YES NO

DATE OF FIRST EMERGENCY AMENDMENT: March 23, 2006

SERIES NUMBER OF RULE; Series

TITLE OF RULE: Requirements-inlicensing Real Estate Brokers-Associate Brokers and Salespersons—and
the conduct of Brokerage Business.

THE ATTACHED 1S AN EMERGENCY AMENDMENT TO AN EXISTING EMERGENCY RULE. THIS
EMERGENCY AMENDMENT BECOMES EFFECTIVE AFTER APPROV AL BY SECRETARY OF STATE
OR 42ND DAY AFTER FILING, WHICHEVER OCCURS FIRST.

THE FACTS AND CIRCUMSTANCES CONSTITUTING THE EMERGENCY AMENDMENT ARE
AS FOLLOWS:

The emergency amendment (o the emergency rule is being filed to address a concern identified from a comment received during the
public comment period. This filing amends CSR 174-1-11.3 b, to specify that the records to be maintained are to be retained for
five years.
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EMERGENCY RULE QUESTIONNAIRE

DATE: March 232006

TO:  LEGISLATIVE RULE-MAKING REVIEW COMMITTEE

FROM:(AgE'nLj\f Name. Address & Phone No.) Real Estate Commission

300 Capitol Street, Suite 400 Charleston, WV 25301

304-558-3555

EMERGENCY RULE TITLE: Requirements in licensing Rea] Estate Brokers, Associate Broker

1. Date of filing March 23, 2006

2. Statutory authority for promulgating emergency rule:

WV Code §?(L4(\-R

3. Date of filing of proposed legislative rule: Original - 01/31/06, Amended - 3/23/06

4. Does the emergency rule adopt new language or does it amend or appcal a current

" legislative rule?

Amends current Legislative Rule

5. Has the same or similar cmergency rule previously been filed and expired?
NO
6. State, with particularity, those facts and circumstances which make the emergency rule

necessary for the immediate preservation of public peace, health, safety or welfare,

The United States Department of Justice notified the Recal Estate Commission that the
provisions of 174 CSR 1-11_must he amended in arder to comply with the provisions of
the Sherman Anti-Trust Act.




If the emergency rule was promulgated in order 1o comply with a time limit established by
the Code or federal statute or regulation, cite the Code provision, federal statute or
regulation and time limit established therein.

NA

State, with particularity, those facts and circumstances which make the emergency rule
necessary 10 prevent substantial harm to the public interest.

As determined by the United States Department of Justice, the Rule as currently written,
isin violation of the Sherman Anti-Tmist Act




MQEST %o
g‘ WEST e

Y '«Y‘}»
ég S .Y;.%
2 /*ﬁ

O ey .
o e =4
State of West Virginia
VAUGHN L. KIGER, CHAIRMAN Real P?St,ate CommlSSIOn ROBERTR. VITELLO
MORGANTOWN 300 Capitol Street, Suite 400 CHARLESTON
JOHN H. REED, II, VICE CHAIRMAN Charleston, West Virginia 25301 JERRY D. ZAFERATOS
HURRICANE (304) 558-3555 BECKLEY
CAROL H. PUGH, SECRETARY FAX (304) 558-6442 RICHARD E. STRADER, CPA
BECKLEY <WWW.WVI'CC.OTg> EXECUTIVE DIRECTOR

SUMMARY OF PROPOSED LEGISLATIVE RULE

AGENCY: Real Estate Commission

RULE: 174-1

STATUTORY

AUTHORITY: WV Code §30-40-8
SUMMARY

To amend an existing rule by:

1. Amending 174 CSR §1-11, to comply with a request made by the United States
Department of Justice. The Department of Justice determined that the language
of 174 CSR §1-11 was in violation of the Sherman Anti-Trust Act. The proposed
language filed as an emergency rule has been reviewed and approved by the

United States Department of Justice.

Member - Associanon of Real Estate License Law Officials
E.E.O./Affirmative Action Employer




State of West Virginia
Real Estate Commission

VAUGHN L. KIGER, CHAIRMAN : ) ROBERTR. VITELLO
MORGANTOWN 300 Capitol Street, Suite 400 CHARLESTON
JOHN H. REED, 111, VICE CHAIRMAN Charleston, West Virginia 25301 JERRY D. ZAFERATOS
HURRICANE (304) 558-3555 BECKLEY
CAROL H. PUGH, SECRETARY FAX (304) 558-6442 RICHARD E. STRADER, CPA
BECKLEY <WWW.WVIeC,org:> EXECUTIVE DIRECTOR

STATEMENT OF CIRCUMSTANCES
REQUIRING PROPOSED LEGISLATIVE RULE

AGENCY: Real Estate Commission
RULE: 174-1

STATUTORY

AUTHORITY: WYV Code §30-40-8

STATEMENT OF CIRCUMSTANCES

1. The United States Department of Justice notified the Real Estate Commission that
the provisions of 174 CSR §1-11 was in violation of the Sherman Anti-Trust Act.
Therefore, the Real Estate Commission filed an amendment to the existing Rule in
order to comply with the United States Department of Justice request. The
Emergency Rule was filed on January 31, 2006.

2. After reviewing comments received during the Public Comment Period, which ended
March 1, 2006, the Real Estate Commission amended the language of 174 CSR
§1-11.3.b as contained in the original Emergency Rule, to specify the time limits
applicable to the record keeping requirement.

Member - Association of Real Estate License Law Officials
E.E.Q./Affirmative Action Employer




APPENDIX B
FISCAL NOTE FOR PROPOSED RULES

Rule Title: Requirements in licensing Real Estate Brokers, Associate Brokers, and Salesperg
Type of Rule: Legislative [ ]Interpretive [ ] Procedural

Agency: Real Estate Commission

Address: 300 Capitol Street, Suite 400

Charieston, WV 25301

Phone Number: 304-558-3555 Email:  wvrec@wvrec.org
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Fiscal Note Summary
Summarize 1n a clear and concise manner what impact this measure
will have on costs and revenues of state government.

The purpose of the rule change is to afford real estate licensees the ability to offer rebates, inducements
and other discounts, in compliance with a United States Department of Justice request. There will be no
mpact on the revenues nor any costs to the State of West Virginia.

Fiscal Note Detail
Show over-all effect in Item 1 and 2 and, in Hiem 3, give an explanation of
Breakdown by fiscal year, including long-range effect.

FISCAL YEAR
Effect of PI‘OpOSEl] Current Next Fiscal Year
Increase/Decreasc Increase/Decrease (Upon Full Implementation)
(use “=) (use =)

1. Estimated Total Cost 0.00 0.00 0.00
Personal Services 0.00 0.00 0.00
Current Expenses 0.00 0.00 0.00

Repairs & Alterations 0.00 0.00 0.00

Assets 0.00 0.00 0.00

Other 0.00 0.00 0.00

2. Estimatcd Total OOO OOO 0.00
Revenues

Rule Title:




Rule Titie: Requirements in licensing Real Estate Brokers, Associate Brokers, and Salespers:

3. Explanation of above estimates (including long-range effect):
Please include any increase or decrease in fees in your estimated total revenues.

NONE

MEMORANDUM

Please identify any areas of vagueness, technical defects, reasons the proposed rule would
not have a fiscal impact, and/or any special issues not captured elsewhere on this form.

NONE

Date: March 23, 2006

Si gnaturc of Aéency Head or Authonzed Representative
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TITLE 174 ST
LEGISLATIVE RULE
REAL ESTATE COMMISSION S D 2|8
SERIES 1 A
LANRRS] I

REQUIREMENTS IN LICENSING REAL ESTATE BROKERS, ASSOCIATE BROKERS;A N
SALESPERSONS AND THE CONDUCT OF BROKERAGE BUSINESS

§174-1-1. General,

1.1. Scope. — This legislative rule establishes general regulations for the filing of applications for real
estate licenses and the requirements necessary to renew licenses and for the enforcement and administration
of the provisions of W. Va. Code §§30-40-1 et seq.

1.2. Authority. -- W. Va. Code §30-40-8.

1.3. Filing Date. --

1.4. Effective Datc. --

§174-1-2. Definitions.

2.1. Commission. -- The term "Commission" means the West Virginia Real Estate Commission as
authorized by W. Va. Code §30-40-6.

2.2. Licensee. - The term "licensce" means a broker, an associate broker, and a salesperson as defined
mm W, Va. Code §30-40-4.

2.3. Applicant. -- The term "applicant” means any person who is making application to the commission
for a license.

§174-1-3. License Fees.

3.1. License year. -- The license year begins on July 1 and ends June 30 of each fiscal year. The
Commission may issue licenses on an annual or biannual basis. Fees are not prorated.

3.2. Proper fee. — Each application for a license shall be accompanied by a separate check or money
order {or the proper fee for that particular application. When a salesperson, who is duly licensed, desires to
become a broker, his or her employing broker shall surrender his or her salesperson's certificate {0 the
Commission before a broker's certificate is issued. He or she shall pay the fee for the broker's license as set
forth in separate rule. The Commission shall not give credit for the fee paid for the salesperson's license.

§174-1-4. License Certificates.

4.1. License certificatcs. -- The Commission shall issue to each licensee a license in such form and size
as shall be prescribed by the Commission. A broker’s license shall show the broker’s name, business name
and business address. An associate broker’s and salesperson's license shall show the name of the real estate
broker by whom he or she is employed.
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4.2. Designated Broker -- No broker’s license shall be issued in the name of a partnership, association,
corporation, or other form of business organization, until the governing body of the business organization
executes a subordination resolution which grants full authority to the partner/member/officer acting as the
broker for the business organization. The subordination resolution must be submitted on a form provided
by the Real Estate Commission and be sworn 1o and notarized.

§174-1-5. Branch Offices.

5.1. Register of branch office. -- Every licensed broker who desires to conduct brokerage transactions
at any location other than the principal place of business must make application for a branch office license
and pay the required fce in order to receive a license certificate for each branch office. A mere temporary
shelter on a subdivision being sold by the broker, for the convenience and protection of licensees and
customers, and at which transactions are not closed and licensees are not permanently assigned is not
considered to be a branch office. The permancnce, use, and character of activities conducted at the office
or shelter shall determine whether it must be registered.

5.2. Manager of Branch Office. -- Every broker who obtains a license for a branch office must
designate one associate broker or salesperson as manager of each branch office. A broker shall not employ,
as manager of his or her branch office, a real estate salesperson with less than two (2) years actual expericnce
as a licensed real estate salesperson: Provided, That a broker may designate himself or herself as the
manager of a branch office if the broker is capable of adequately supervising all associate brokers and
salespersons assigned to the branch office.

§174-1-6. Canccliations And Transfers.

6.1. Custody of license cerlificatcs. -- The broker shall maintain in his or her custody and control the
license certificates of each salesperson and associatc broker, Upon the termination of employment, the
broker shall immediately notify the salesperson or associate broker and return the license certificate to the
Commuission for cancellation,

6.2. Change of employing broker by salesperson or associate broker. - In the event a salesperson or
associate broker wishes to transfer his or her real estate license to a broker other than the broker under whom
he or she is presently employed, he or she must first notify his or her present employer, in writing, and must
submit a properly executed application for change of employing broker on a form provided by the
Commission for this purpose, and pay the required fcc.

6.3. Sworn statement by broker. -- In the event a real cstate salesperson or associate broker makes
application for change of employing broker, the application shall include a sworn statement by the broker
in whose employ the applicant desires to enter certifying that the applicant is to be cmployed by him or her.

§174-1-7. Qualifications For Real Estate Broker's License.

7.1. Experience requirement. — W. Va. Code §30-40-12 among other required qualifications for a
broker's license, provides that “an applicant for a broker’s license shall have served an apprenticeship as a
licensed salesperson for two years or shall produce evidence satisfactory to the Commission, in its sole
discretion, of real estate experience equivalent to two years full-time experience as a licensed salesperson”.

7.2. Apprenticeship. -- The Commission defines the word "apprenticeship," as used in W. Va. Code
§30-40-12 10 mean a broker-salesperson rclationship wherein the salesperson apprentice is ltaught the
methods, techniques and terminology of the real estate business under the guidance and direction of a broker.
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In order to satisfy the apprenticeship requirement, the applicant shall submit to the Commission, writicn
documentation outlining the applicant's experience in the real estatc business. The documentation must
demonstrate that the applicant has gained cxperience in all aspects of the real estate business equal to that
which would be gained by a person engaged in the real estate business on a full time basis during a minimum
two year period of time.

7.3. Written Documentation of Experience — In order for the Commission to determine the experience
of an applicant for a broker’s license, the applicant shall submit, on forms prepared by the Commission, a
complete list of all the rcal estate transactions in which the applicant has been involved. The information
submitted must, at a minimum, cover the current calender year and the preceding two calender years.

7.4. Affidavit of Broker. - Each and every broker, with whom a rcal estate salesperson has been
employed, shall furnish the Commission with an affidavit attesting to the applicant's c¢xperience and
qualifications. The broker shall submit the affidavit on a form prepared by the Commission.

7.5. Equivalent Experience -- An applicant for a broker’s license may qualify for waiver of all or part
of the two year apprenticeship requirement under the following guidelines:

a. Four or more years full-time experience as a licensed real estate appraiser within the last ten
years,

b. Four or more years full-time experience as a trust officer handling real property within the last
ten years,

¢. Four or more years full-time experience as a subdivider, developer, or general contractor who has
developed, financed and sold 50 or more lots, residential units or commmercial units within the last ten ycars.
To qualify under this provision, the applicant must have been directly involved in all phases of the
development activities;

d. Four or more years full-time experience as a loan officer of a bank, lending institution, or
morigage company in a capacity directly rclated to the financing of rea) estate within the last ten years, or;

e. Licensed as a real estatc broker in another jurisdiction within the past five years. Provided, That
if an applicant for a broker’s license is licenscd in another jurisdiction as a broker at the time the application
1s submitted to the Commission, he or she shall be granted a full waiver of the apprenticeship requirement.

§174-1-8. Office Signs.

8.1. Signrequirement. -- All registercd real estate brokers, holding an active certificate, shall erect, and
maintain a sign on or about the entrance of their principal office and cach branch office, which shall be easily
observed and read by persons about 1o enter any of the offices. Every sign shall contain the name of the
broker, together with his or her trade name, if any, beneath which shall be the word "Broker," all in letiers
not less than 1 inch in height. If the broker so desires, the names of the salespersons or associate brokers may
be placed below the name of the broker.

§174-1-9. Advertising.
9.1. Advertising by licensees -~ When advertising real estate, through linear advertisement, radio,

television, web sites or any other media, each advertisement shall include the firm name, the name of the
broker, office location information, and the term "Broker" or "Realtor” as the case may be. The names of

|7
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associate brokers and salespersons may be included in the advertisement as long asthey are clearly identificd
as such. Provided, That if the licensee is the owner of the property, the licensee has all the rights of an
unlicensed person.

9.2. Advertising by salespersons and associatc brokers. — Salespersons and associate brokers may not
advertise any property under their own names. All advertising by an associate broker or salesperson must
be under the direct supervision of and in the name of the employing broker.

§174-1-10. Trade And Fictitious Names.

10.1. Use of trade name. - An individual broker may use a tradc name. Any broker who wishes to use
a trade name must disclose the trade name in an application for license and upon approval by the
Commission, the trade name will be placed upon the broker's license certificate. The trade name shall not
be the same as that currently being used by another broker in the same locality. A broker shall not use any
trade name not registered with the Commission. Provided, That a broker that chooses to opcrate under a
franchise agreement shall not be required to register the name of the franchise organization with the
Commission and the name of the franchisc oreanization will not be registered by the Commission.

10.2. Change of trade name. -- Each broker shall notify the Commission in writing of any change of
trade name. The notice shall be made on a form supplicd by the Commission and accompanied by the
original license certificate and proper fee, The Commission shall issue a new certificate with the new trade
name for the unexpired period.

§174-1-11. Offer Of Inducements And-Gifts: Consumer Rebates, Inducements and Other Discounts,

11.1. No Alicensee may offcr, directly or indireclly, door pr 17es; gif‘m, Ot auy’thiug ofvatue-n um,hdugc
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asarrmducement: Discloses to the client or consumer, in a clear and conspicuous manner, in writing, the
terms of any rebate of commission fees, inducement or other discount offered:

b, Discussor mrepotiate-the compemsation-theheenser aprees-tochargefor-hisordrerser vICES, Ot
Discloses to the client or consumer, in a clear and conspicuous manner, in writing, the fair market value of
any rebate of commission fees, inducement or other discount offcred: and
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offersmade-by-a primcipattoareatestate-transaction: Offers the rebates of commission fees, inducements
or other discounts only under the direct supervision and in the name of the employing broker.

11.2. No licensee may accept, give or charge any form of undisclosed compensalion, consideration,
rebate, inducement or other discount io a client or consumer.

11.3. Advertisements of lotieries. contests. prizes certificates, gifts and lots.

a. Anadvertisement by a licensee that emplovs lotteries or contests or that offers prizes. certificates,
gifts or free lots shall be under the direct supervision and in the name of the emploving broker and shall
contain:
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1. A description of each prize. certificate, gift. lo{_or other valuable consideration offered;

2. The prerequisites for receiving each prize, certificate, gifi, lot or other valuable consideration

offered;

3. Limitation on the number of prizes. certificates. gifts, lots or other valuable consideration

offered:;

4. The fair market value of each prize. certificate. gift or lot offered. If the advertisement is in
a print medium, the statement of fair market value shall be in the same size type as the description of the
prize, certificate, gifl or lot offered. For purposes of this paragraph, ““fair market value’” is the price or value
that a prospective buver would expect to pay, or be charged for, if he/she were 1o acquire a similar item of
like quality and quantity in a retail outlet that offers the item for sale to the sencral public: and

5. The odds of winning or receiving cach prize, certificate. gift or lot offered. If the
advertisement is in a print medium, the statement of odds shall be the same sizc type as the description of
the prize, certificate, gifl or lot, and shall appear immediately adjacent 1o the description,

b. A licensee who offers prizes. certificates. gifts or lots shall maintain records on each offeringe for
five vears, and the records shall contain:

1. The number and description of each prize, certificate, oift or lot distributed or awarded:

-2

. The name and address of each person who received a prize, certificate, gift or lot: and

3. The name and address of each person who responded to the advertisement or solicitation but
did not receive a prize, certificate, gift or lot.

¢. The Commission will regard the following as unlawful conduct within the meaning of West
Virginia Code § 30-40-19(a)(37):

1. Failure to comply with subsection (a) or (b):

2. Failure to disclose the possibility that a particular prize. certificate, gift or lot may not be
distributed or awarded:;

3. Advertising the availability of a prize. certificate, gift or lot when it is not available {or
distribution or awardine: and

4. Giving a misleading description of a prize. certificate. ifl or lot.

11.4 Nothing contained in this section shall be construed to prohibit a licensee from:

a._Providing a closing gift of nominal value to a party to the transaction. without the approval of the
licensee’s employing broker:

b. Discussing or negotiatine the compensation the licensee asrees to charge for his or her services:
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c. _Disseminating information about special terms, conditions or other offers which are bona fidc
offers made by a principal to a real estate transaction.

§174-1-12. Location Of Office.

12.1. Usual place of business. — Usual place of business is defined as the physical location from
which a broker carries on his or her business and which the broker holds forth to the public as his or her
usual place of business. The broker may maintain his or her usual place of business in a Jicensee’s
residence, but the residence must be sufficient to maintain the records and accounts required in Section
16 of this rulc and of sufficient space within which to permit the Commission’s mspection of the
accounts and records without interference by other users of the property.

12.2. Becr sales. - A broker shall not maintain an office or display a sign, where becr or other
alcoholic beverages are sold. 1f a real estate office is located adjoining to or in the same building where
becr or other alcoholic beverages are dispensed, the office shall have a privale entrance. The
Commission shall determine if the location of a real estate office is in keeping with the standards of the
real estate trade.

§174-1-13. Renewal Of License.

13.1. Duty to renew. -~ All licenses expire June 30 regardless of the date the license was issued. It
is the duty of all licensees to register with the Commission and to renew their licenses by paying the
renewal fee for a license as set forth under scparate rule.

13.2. Operating without license. — Any licensee who does not register as required by this section,
but continues to operate when a Jicense is required, is in violation of W. Va. Code §§30-40-1 et seq.

13.3. Examination required. -- Any licensee who does not rencw his or her license by June 15 of
the year subsequent to the license’s cxpiration shall be required to comply with al] the requirements for
obtaining an original license.

13.4. Continuing education. -- Each licensee applying for the renewal of his or her license on active
status, shall furnish proof, as established by the Commission, showing he or she has completed, during
the term of the preceding license, seven (7) hours of instruction in an approved real estate course, for
each year covered by the term of the previous license. It is the responsibility of the broker to see that all
licensees in his or her employ comply with this requirement prior to applying for a renewal of their
licenses,

a. This requirement does not apply to any licensee who qualified to obtain an original license in
the fiscal year preceding the annual renewal date. Provided, That if the Commission issues a license that
covers more than one fiscal year, the licensee shall be required to submit proof that he or she has
completed approved continuing education credits for all years other than the year immediately following
the year in which he or she qualified to obtain an original license.

b. Alicensee in an inactive status is not required to comply with the continuing education
requirement. A licensee on an inactive status who desires to be placed on active status must furnish
satisfactory evidence to the commission that he or she has completed the approved continuing
professional education that would have been required for active status at the time the license was
renewed. The licensee must comply with this requirement prior to being placed on active status,
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¢. Non-resident licensees must comply with the continuing education requirement. However, if
the non-resident's jurisdiction has a comparable continuing education requirement and recognizes West
Virginia continuing education credits as fulfilling that jurisdiction’s continuing education requirement,
the Commission will accept continuing cducation credits earned in the other jurisdiction.

§174-1-14. Examinations,

14.1. Appear for examination. -- An applicant who is required io take an cxamination shall appear
for and be administered an cxamination at the time and place specified by the Commission. If the
applicant fails to appear at the time and place specified by the Commission for the examination, the
applicant may be scheduled for the next available examination. If the applicant fails to appear for the
next examination, his or her application will be canceled and he or she must then reapply.

14.2. Application for examination -- Ap application for license shall only be valid for two attempts
at passing the examination. Upon the applicant’s second unsuccessful attempt al passing the
examination, the applicant will be required to submit a new application which shall be valid for two more
examinations.

14.3. Rules. -- The following examination rules will prevail and violation of any rule is grounds for
disqualification of the applicant:

a. Examinces may not refer to any noies, books or memoranda.
b. The examinee must show all computations on the blank pages of the examination paper.
c¢. The copying of questions or the making of notcs is prohibited.

d. Examinees may not talk or ask questions of another examinee during the course of the
cxamination.

¢. All examinees must present identification which contains a current recognizable photograph
and their signature. Any examinee who does not present the required identification will be prohibited
from sitting for the examination.

. All cxaminees must pay the required examination fee at the time of sitting for the examination.

14.4. Reexamination. -- The Commission will give a notice of failure 1o an applicant who fails to
attain a passing grade on the cxamination. The Commission will schedule another examination and will
give the applicant written notice of when and where to appear.

14.5. Review of examination. -- An applicant for a real estate license who fails the examination
after two (2) attempts may review the examination papers, to verify that they were properly graded, by
making written request to the Commission.

14.6. Payment of license fce. - An applicant for a rcal estate license, upon successfully passing the
examimation, must pay the required license fee within three months from the date of sitting for the
examination. The Commission will cancel the application of any applicant who does not pay the
required license fee within three months. Any applicant that fails to pay the license fee in compliance
with this rule, will be required to reapply and successfully pass the examination. Provided. That the
Commission may grant a three month extension for time to pay the license fee if good cause to do 50 is
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demonstrated by the applicant. Each request for an extension will be considered on a case by case basis
and shall be granted if extenuating facts or circumstances warrant,

§174-1-15. Complaints.

15.1. Filing of Complaint. -- The Commission will consider complaints of alleged violations of W.
Va. Code §§30-40-1 ct seq. only when they are submitted in writing on forms supplied by the
Commission and set forth all details of the transaction, giving full names of all persons having knowledge
of such transactions, together with specific addresses, dates, monctary amounts involved, copies of
contracts, closing statements, correspondence and other pertinent documents and information. Only in
this way can the Commission handle such matters expediently and satisfactorily.

§174-1-16. Trust Funds.

16.1. Maintain records. -- Every broker shall maintain at the broker's usual place of business, for a
minimum of {ive (5) years, books, records, contracts, closing statements, bank records, and other
necessary documents so that the Commission may determine the adequacy of the trust fund account. The
accounts and other records shall be open to inspection by the Commission and its duly authorized
representatives at all times during regular business hours at the broker's usual place of business. The
Commission will consider material discrepancies in the accounts and records a violation of W. Va. Code
§430-40-1 et scq. by the broker.

16.2. Salesperson and associate broker with trust funds. -- Every rcal estate salesperson and
associate broker who receives any trust funds shall immediately, or at the first opportunity, pay over or
deliver the trust funds to the broker, under whom he or she is registered as a salesperson or associate
broker. No real estate salesperson or associate broker shall coliect any money in connection with any
real cstate brokerage transaction, whether as a commission, deposit, payment, rental, or otherwise, except
in the name of and with the consent of the licensed real estate broker under whom he or she is licensed.
Upon receipt of any trust money, the salesperson or associate broker shall immediately turn it over to his
or her employing broker. The Commission will consider the failure of a salesperson or an associate
broker to comply with this rule to be a violation of W. Va. Code §§30-40-1 et seq.

16.3. Interest bearing accounts. — Trust funds may be deposited into an intercst-bearing account
under the following conditions:

a. The trust funds must first be deposited into a trust fund account established in compliance
with W. Va. Code §30-40-18;

b. The broker must obtain, from all parties to the transaction, a writtep agreement which must
contain, al a minimum:;

L. Authorization to remove the funds from the trust fund account for the express purpose of
depositing the funds into an interest bearing trust fund account established in compliance with W. Va.
Code §30-40-18;

2. Identification of the financial institution, and the type of account to be opened;

3. Identification of who will earn the interest on the funds; and,

4. How and when the interest will be disbursed.
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¢. No interest, privilege, or other compensation recognized by virtue of establishing or
maintaining any interest bearing account established in compliance with this rule shall inure to the
benefit of the broker or any other licensce; and

d. Upon closing any interest-bearing account established in compliance with this rule, the total
proceeds of the account must be deposited in the broker’s trust fund account prior to any disbursements
being made.

§174-1-17. Commingling Defined.

17.1. Commingling within the meaning of W. Va. Code §30-40-19 is defined as failure to deposit or
place trust funds reccived in: (1) a neutral escrow depository or (2) the hands of principals or (3) a trust
fund account by the next business day following receipt. However, it is not commingling to hold an
uncashed check until acceptance of an offer when the contract terms clearly require such conduct and it
is not commingling to hold an uncashed check aficr acceptance of an offer when the contract terms
clearly require such conduct. Each licensee must make certain that the real estate contract specifically
provides for a check to be held in an uncashed form when requested to do so by the seller or purchaser.

§174-1-18. Closing Statements.

18.1. Deliver to Scller and Buyer. -- Every broker shall make certain that the seller and buyer,
receive a complete, detailed closing statement showing all of the receipts and disbursements for their side
of the transaction.

§174-1-19. Requirements Of Broker.

19.1. Broker becoming licensed salesperson. -- The holder of a broker's license may, during the
term of that license, request inactivation of the broker's license and upon filing the appropriate
application and payment of the proper fee, be issued a salesperson's license. Under this procedure he or
she need not qualify by taking the salesperson's examination. The salcsperson may reinstate the broker's
license at any future date upon filing the appropriate application and fee, as Jong as the licensee
maintains a current license. A broker's examination is not required under this procedure if the broker
applicant is the holder of a current salesperson's license.

19.2. Brokers who rent desk space in a real estate office. — A broker who rents desk space within a
real estate office and whose own brokerage business is conducted separately and apart from that of the
broker from whom the desk space is rented, shall maintain a sign on the main entrance door or on a wall
or window immediately adjacent to the door, and comply with all other requirements of holding a
broker’s license.

19.3. Broker to refund deposit money. -- When for any reason the owner fails, refuses, neglects or
is unable to consummate the deal as provided for in the contract and through no fault or neglect of the
purchaser, the real estate transaction cannot be completed, the broker has no right 10 any portion of the
deposit money which was deposited by the purchaser, even though the broker’s compensation may have
been earned. The broker shall return the deposit to the purchaser at once and the broker should look to
the owner for his or her compensation. The Commission will consider a violation of this subsection to be
a violation of W. Va. Code §30-40-19.

§174-1-20. Court Action.
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20.1. Licensee to inform Commission of civil action. -- When any licensee is a party to any civil
suit or proceeding arising oul of any transaction involving real property other than actions for eviction or
for the collection of back rent, it is the duty of cach licensee to supply the Commission with a copy of the
judgement or {inal disposition of the case.

20.2. Licensee to inform Commission of criminal action. -- When any licensee is a defendant in any
criminal proceeding other than misdemcanor traffic violations, it is the duty of the licensee to supply the
Commission with a copy of the petition, complaint, warrant, indictment, or information, and the answer
filed, if any, and to advisc the Commission of the disposition of the case and the nature and amount of
any judgment, verdict, finding or sentence made, entered or imposed.

§174-1-21. Bad Checks.

21.1. Bad checks. — Checks tendered to the commission by any course provider, applicant or
licensee which are returned marked NSF (Insufficient Funds) or are not honored for any cause, may be
considered prima-facie evidence of untrustworthiness or incompetency in such a manner to endanger the
interest of the public. The Commission will afford the course provider, applicant or licensee a
reasonable opportunity to replace the bad check with a certified check or money order. In the event the
bad check is not cured, the Commission may institute appropriate action to collect the funds including
court costs and fees paid to a collection agency. The Commission shall refuse to issue or shall cancel a
license which was sought or obtained by the issuance of a bad check.

§174-1-22. Agency Disclosure,

22.1. Each licensee shall provide a written notice disclosing which party the licensee is representing
as agent to all parties to a rcal cstate transaction. The required written notice shall be signed by all
parties, and the real estaie broker shall maintain a copy of the notice in his or her transaction files. The
licensee shall execute this written notice prior to any party signing any contract for representation, offer
1o purchase, to sell, or to exchange real estate for which a broker's license is required by W. Va. Code
§830-40-1 et seq.

22.2. Any licensce acting as agent of a buyer, shall disclose his or her agency relationship to the
seller, or the broker representing the seller, prior to any showing of the property or the iitiation of
negotiations which cver occurs first.

22.3. Areal estate broker shall provide written notice to all parties prior to paying a portion of his or
her compensation to a broker representing another party to the transaction.

22.4. A licensee may not be the agent for both the buyer and the seller without obtaining the written
consent of both the buyer and the scller.

22.5. If change 1n a licensee's agency status makes an earlier disclosure inaccurate, incomplete or
mislcading, the licensee shall prepare a revised disclosure form and immediately present it to all partics
to the transaction. The revised disclosure must be dated and must be acknowledged in writing by all
parties.

22.6. In any circumstance in which the seller or buyer refuses to sign an acknowledgment of receipt

of notice of agency disclosure, the licensee shall sign and date a written declaration setting forth the facts
of the refusal.
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