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NOTICE OF AGENCY APPROVAL OF A PROPOSED RULE
AND
FILING WITH THE LEGISLATIVE RULE-MAKING REVIEW COMMITTEE

AGENCY: Real Estate Commission TTTLE NUMBER:

CITE AUTHORITY WV Code 47-12=3 & 19

AMENDMENT TO AN EXISTING RULE: YES X NO

IF YES, SERIES NUMBER OF RULE BEING AMENDED:

TITLE OF RULE BEING AMENDED: Requirements in Licensing Rezl Estate

Brokers, Associzte Brokers and Salesaersons and the Conduct of o
Brokerage Business.

IF NO, SERIES NUMBER OF NEW RULE BEING PROPOSED:

TITLE CF RULE BEING PRCPOSED:

THE ABOVE PROPOSED LEGISLATIVE RULE HAVING GONE TO A PUBLIC HEARING OR A PUBLIC
COMMENT PERIOD IS HEREBY APPROVED BY THE PROMULGATING AGENCY FOR FILING WITH
THE SECRETARY OF STATE AND THE LEGISLATIVE RULE MAKING REVIEW COMMITTEE FOR

Authorized S:.D'natu:e
Richard E. Strader
Executive Director




APPENDIX B

FISCAL NOTE FOR PROPOSED RULES
Requirements in Licensing Real Estate Brokers, Associate Brokers,
Rule Title: .and Salespersons and the Conduct of Brokerage Business

Type ¢f Rule: X Legisliative Interpretive Procedural

Agency Real Estate Commissiocn

Address - 1033 Quarrier Street, Suite 400

Charleston, WV 25301-2315

1. . Effect of Proposed Rule

ANNUAL FISCAL YEAR
INCREASE DECREMASE CURRENT B TEEREAFTER
ESTIMATED TOTAL | § -g- $ —o- $ —o- $ o= 1% —o-

cosT
PERSONAL SERVICES

CURRENT EXPENSE

REPAIRS &
ALTERNATIONS

EQUIPMENT

OTHER

2. Explanation of above estimates:

Ne increzsed cests will be incurred by the Agency as &z result cf implementation
of this rule. Lo .

3. Objectives of these rules:
To correct problems which were identified in the Performance Review racently
conducted and te make technical correcticmns.




Requirements in Licensing Real Estate Brokers, Asscciate Brokers,

Rule Title: and Salesperscns and the Conduct of RBrokerage Business
4. Explanation of Overall Economic Impact of Proposed Rule.
A. Economic Impact on State Government.
None
B. Economic Impact on Political Subdivisions; Specific
Industries; Specific groups of Citizens.
None
C. Ecenomic Impact on Citizens/Public at Large.
None
Date: 6/24/94 L B

Signature of Agency Head or Authorlzed Reprensentat;ve

Tafont Lt

Richard E. Strader, Executive Director
558-3555 _ . - _




DATE: August 15, 1994
TO: LEGISLATIVE RULE-MAKING REVIEW COMMITTEE

FROM: Rezl Estate Commission .
Requirements in Licensing Real Estate Brokers, Associate
Business.ﬁi'

1. Authorizing statute(s) citation WV Code 47=-12-3 & 15

2. a. Date filed in State Register with Notice of Hearing

June 24, 1994

b. What other notice, including advertising, did you give
of the hearing?

- Notice to all real estate officers, all schools offering mandatory

education programs, WV Assoclation of Realtors, previcus Executive

Director of the Real Estate Commission, and Legislative Post-iudit

Division. .
c. Dateof Hearing(s)_ _July 26, 199%

d. Attach list of. persons who appeared at hearing,
comments received, amendments, reasons for amendments.

ttached £ No comments received
e. Date you filed in State Register the agency approved
proposed Legislative Rule following public hearing:

(be exact)

August 15, 18394

f. Name and phone number{s) of agency perscn{s) to
contact for additional informatiocn:

Richard E. Strader, Executive Director

538-3533




If the statute under which you promulgated the submitted
rules requires certain findings and determinations to be
made as a condition precedent to their promulgation:

a. Give the date upon which vou filed in the State
Register a notice ©of the time and place of a hearing
for the taking of evidence and a general descripticn
of the issues to be decided. )

Not Applicable

b. Date of hearing:

c. On what date did vou file in the State Register the
findings and determinaticns reguired together with the
reascns therefor?

d. Attach findings and determinaticns and reasons:

Attached




State of West Virginia

COMMISSIONERS o . o
Real Estate Commission

VAUGHN L. KIGER, CHAIRMAN ;g
: - P . . RICHARD B STRADER, CPA
ST T [ T o N o
MORGANTOWN BRLIAR] Qu‘lr';.tr &::!n..u: Suile 100 EXECUTIVE DIEECTOR
ROBERT P, MCLEAN. VICE CHAIRMAN Chm'ifﬁslon. West \r’[l‘glﬂlll 253012315 .
BECKLEY - {304y 558-3335 -
R MICHAEL SHAW, SECRETARY FAX(304) 5580442

PT. PLEASANT

SUMMARY OF PRCPOSED LEGISLATIVE RULE

AGENCY: Real Estate Commission
RULE: 174-1

STATUTORY AUTHORITY: WV Code §47-12-3 & 19

SUMMARY

To amend an existing rule by:

1. replacing each occurrence of "salesman” with salesparson”.

2. amending 174-1-13.3 {c allow the Commissicn to waive the requirement that an
individual who does not renew their license within 80 days after the effactive
renewal date, must undergo and successfully pass the examination.

3. adding a new subsection - 174-1-25.1.e {o require ail examinegs to present
proper identification prior to siiting for the examination.

4. amending 174-1-27.1 to require all licensees to inform the Commission of any
fitigation, civil or criminal, to which they are a party.

5. amending 174-1-28.1 to specify that any applicant or licensee who issues the
Commission a bad check will be afforded a reascnable opportunity to
replace the bad check prior to the Commission instituting any action for
collecticn.

6. amending 174-1-30.3.g to specify the record keeping requirements which will
apply to all providers of approved continuing educalion courses.

7.aménding 174-1-30.3.n.C to specify the minimum passing score reguired on the
final examination administered in relation tc continuing education
Correspondence courses.

Member - Association of Reat Estate Licease Luw OfTicials




- State of West Virginia

COMMISSIONERS B
VALGHN L. KIGER, CHAIRMLAN _ Real Estate Comumission
MORGANTOWN 1033 Quarrier Street, Suite 200
ROBERT P, MCLEAN, VICE CHAIRNAN Charleston, West Virginia 25301-2315
BECKLEY (304) 558-3555
R. MICHAEL SHAW, SECRETARY a - FAK(304) 358-6442
PT. FLEASANT ' : o s

STATEMENT OF CIRCUMSTANCES
REQUIRING PROPOSED LEGISLATIVE RULE

AGENCY: Real Estate Commission

RULE: 174-1

STATUTORY AUTHORITY: WV Cods §47-12-3 & 19

TATEMENT OF CIZSCUM NCE

To reflect the same terminology used in WV Code §47-12.

RICHARD E. STRADER, Ci A
EXECUTIVE DIRECTOR

To correct the problems which were identified in the Performance Review of the Stats

2.
Real Estate Commission, conducied by the West Virginia Legisiature's Joint

Committee on Government Operations, dated January 9, 1994.

3. To make technical corrections to the rule.

hember - Ansociunion of Real Estate License Law Officiuls




TITLE 174
LEGISLATIVE RULES
REAL ESTATE COMMISSION

SERIES 1
REQUIREMENTS IN LICENSING REAL ESTATE BROKERS, ANB
SALESMEN ASSOCIATE BROKERS. AND SALESPERSONS AND THE
CONDUCT OF BROKERAGE BUSINESS

§ 174-1-1. General.

1.1. Scope. -- These legislative rules establish general reguiations for the filing
of applications for real estate licenses and the reguirements necessary to renew licenses
and for the enforcement and administration cf the provisions of article twelve, chapter
forty-seven of the West Virginia Code, {1959).

1.2.  Authority. -- WV Code § 47-12-3 and 1€.

1.3. Filing Date. —

1.4, Effective Daie. -- -
§ 174-1-2. Definitions.

2.1. Commission. -- The term "Commission” means the West Virginia Real
Estate Commission as authorized by WV Code 47-12-3.

2.2, Licensee. -- The term "licenseg" means a broker, an associate breker, and
a selesman salesperson as defined in WV Code 47-12-2.

2.3. Applicant. ~ The term ’"applicant’ means any person, partnership,
association or corporation who is making applicaticn to the Commission for a real estate
license. - : e

§ 174-1-3. License Fees.

3.1. Licenss year. -- The license year begins on July 1 and ends June 3C of
each fiscal year. Licenses are issued on an annual basis and fees are not prorated for
fractional parts of a year.

3.2. Proper fee. — Each application for a license shall be accompanied by a
separate check or meney order for the proper fee for that particular application.




When a egdesmearn salesperson, who is duly licensed, desires to become a brokar, his or
her employing broker shall surrender his or her sstesmers salesperson's certificate to the
Commission before a broker's certificate is issued. He or she shall pay the fee for the
breker's license as set forth under WV Code 47-12-8. The Commissicon shall not give
credii for the fee paid for the satesrrars salesperson's license.

§ 174-1-4. License Certificates.

4.1. License certificates. -- The Commission shall issue to each licensee a
license in such foerm and size as shall be prescribed by the Commission. The license
shall show the name and business address of the licenses and, in case of a real estate
sedesmans salesperson's license, shall show the name of the real estate broksr by
whom he or she is employed. Each license shall be imprinted with the seal of the
Commission and, shall contain such information as the Commissicn prescribes. The
Commission shall deliver or mail the license of each real estate salesfer salesperson
and associate broker 10 the rea! esiate broker by whom the licensee is employed, and the
broker shall keep it in his or her custody and control.

4.2. Officers of a corperation. -- if & person applying for a broker's license is a
member of a partnership or association or an e¢fficer of a corporation, the Commission
shall issue the troker's license certificate in the name c¢f the firm. All other members,
officers or employees of the parinership, asscciation or corporation whe engage in any
of the acts defined in WV Code 47-12-2 must beceme licensed as an associate broker

or SEresfRER Salesperson.
§ 174-1-5. Branch Offices.

5.1, Register of branch office. - Every licensed troker who desires to conduct
brokerage transactions at any location other than the principal office must register the
branch oifice information annually and pay the required fee in order to receive a license
certificate for each branch office. A mere temporary shelter on a subdivision being sold
by the broker, for the convenience and protection of licensees and customers, and at
which transactions are not closed and licensees are nct permanenily assigned is not
considerad 10 be a branch coffice. The permanence, use, and character of aclivitias
conducted at the office or shelter shall determine whether it must be registered.

5.2. Manager cf branch office. -- Alicensed broker shall not employ, as manager
of his oranch office, a real estate selesrren salesperson with iess than twe (2) years
actual experience as a licensed real estate sslesmen salesperson.

§ 174-1-6. Cancellations And Transfers.

8.1. Custody of license cerificates. -- The broker shall keep the license
certificates cf each setesern salesperson and associate broker in his ¢r her custody at
all times. Upon the termination of employment, the broker shall immediatsly return the
license ceriificate {o the Commission for cancellation.




6.2. Transfer of satesrar's salesperson's or asscciate broker's license. -- Inthe
avent a satesmer salesperson or associate broker wishes to transfer his or her real
estate license, to 2 broker other than the broker under which he or she is presently
employed, he or she must first notify his or her present emplcyer and must submit a
properly exscuted application to the Commissicn on a form provided by the Commission
for this purpose and pay the required fee.

6.2. Sworn statement by broker. - In the event a real estate selesmean
salesperson or associate broker makeas application for transfer of his or her license tc the
employ of another broker, the transfer application shall include a sworn statement by the
breker in whose employ the applicant desires to enter certifying that the applicant is tc
be empioyed by him cr her.

§ 174-1-7. Qualifications For Real Estate Broker's License.

7.1. Experience requiremient. -~ WV Code 47-12-4 among other required
qualifications, provides that "every applicant for a license as real esiate broker... shall
have served a bona fide apprenticeship as & licensed real estate setesmer salesperson
for two {2) years or shall produce to the Real Estate Commission satisfactory evidence
of real estate experience.”

7.2.  Appreniiceship. -- The Commission defines the werd "apprenticeship,” a
used in WV Code 47-12-4 tc mean a broker-setesmansalespersen relationship wherem
the selesrmer salesperson apprentice is taught the methods, technigues and terminology
of the real estate business undar the guidance and direction of a licensed broker. In
order to satisfy the apprenticeship reguirement, the applicant shall submit to the
Commission, written documentation cutlining the applicant's experience in the real estate
business. The documentation must demonstrate that the applicant has gained experience
inall aspects cfihe real estate busmess equal o that which wouid be gained by a person

pericd of time.

7.3.  Affidavit cf broker. -- Each and every broker, with whom a real estate
setesrran salesperson has been employed, shali furnish the Commission with an affidavit
attesting tc the applicant's experience and qualifications. The broker shall submit the
affidavit on a form prepared by the Commission.

§ 174-1-8. Office Signs.

8.1.  Sign requirement. -- All registered real estate brokers, holding an active
certificate, shall erect, and maintain a sign on or about the enirance of their principal
office and all branch offices, which shall be easily cbserved and read by persons about
to enter any of the cffices. Every sign shall coniain the name of the broker, together with
his or her trade nams; if any, bensath which shall be the werd "Broker,” all in letters not
less than 1 inch in height. If the broker sc desires, the names of the setesmen
salespersons cr associate brokers may be placed below the name of the broker.




§ 174-1-9. Advertising.

8.1. Broker advertising real estats. -- A broker shall not advertise by linear
advertisemen: or otherwise, sell, buy, exchange, rent, lease cr mortgage property in a
manner indicating that the cffer to sell, buy, exchange, rent, iease or merigage such
property is being made by a private party, not engaged in the real estate business. A
broker shall not insert an advertisement in any publication where only a post-ofiice box
number, telephone number or street number appears. Every broker when advertising real
estate, either through linear advertisemant or otherwise, shall state in the adverlisement
aither the individual name cr firm name under which the broker cperates and the term
"Broker" or "Realter” as the case may be. However, & broker whose firm name is that
of a deceased person or that of 2 person not licensed with the firm, shall place his or her
name in the ad and the term "Broker" cr "Realtor” as the case may be: Provided, that
if the brcker, is the owner of the property which he or she is advertising, the broker has
all the righis of a nonbroker owner.

g.2. Setesren salespersons and associate brokers prohibited. -- Selesren
salespersons and asscciate brokers may not advertise to purchase any property or offer
to sall, rent, or lease any property under their own names: Provided, that if a saesres
salesperson or associate broker is the owner of the property which he or she is
advertising, the eatesmen salesperson or associate broker has all the rights of an owner.
All advertising of property listed by a broker, must be under the dirsct supervisicn and in

the name of the employing broker.

§ 174-1-10. Trade And Fictilious Names.

10.1. Use of trade name. — An individual broker may use a trade name. Any
broker who wishes to use a trade name must disclose the trade name in an applicaticn
for license and upon approval by the Commission, the trade name will be placed upon
the broker's license certificate. The trade name shall not be the same as that currently
being used by ancther broker in the same locality. A broker shall not use any trade name
not registered with the Commission.

10.2. Change of trade name. -- Each person, parinership, assoclation or
corporaticn, shalil notify the Commission in writing of any change of trade name. The
notice shall be made on a form supplied by the Commissicn and accompanied by the
original license certificate and proper fee. The Commission shall issue a new certificate
with the new trade name for the unexpired period.

§ 174-1-11. Offer Of Trade Stamps And Gifts.

11.1. Trade stamps prohibited. -- No real estate broker shall offer in exchange for
the sale or listing of any real estate, trade stamps of the nature that may be redeemed
for merchandise. - : ' :




11.2. Cffering of gifis prohibited. -- A reatestate-brexereorroat-estate-saleaman
licensee shall net offer door prizes, gifts, or anything of value, in exchange for the sale
or listing of any real estate or while engag ing in any other ac‘uwty specﬁed in WV Code
47-12-2. : S = - S

§ 174-1-12. Location Of Office.

12.1. Beer sales. -- A broker shall not maintain an office or display a sign, whare
beer or other alceholic beverages ars scld. [f a real estate office is located adjoining to
or in the same building where beer or other alcohclic beverages are dispensed, the office
shall have a private entrance.

The Commission shall determing if the location of a real estate office is in keeping with
the standards of the real estaie trade.

§ 174-1-13. Renewal Of License.

13.1. Duty to renew. -- All licenses expire June 30 of each year regardless of the
date the license was issued. It is the duty of all licensees tc register annually with the
Commission and to renew their license by paying the annual renewal fee for license as
set forth under WV Code 47-12-8.

13.2. Cperating without license. -- Any licensee who does not register as required
by this section, but continues tc operate when z license is required, is in violation of WV
Code 47-12.

13.23. Examination required. -- Any licensee who does nct renew his or her license
within ninsty (90) days after the effective renewal date is required to undergo and
successiully pass the written examination before being issued a license. Provided, the
Commission may waive this requirement if good cause 1o do so is demenstrated by the
licensee. Each reguest for g waiver will he considered by the Commission on g case by
gase basis. Any licensee who renews his or her licenss within ninety (80) days from the
effective renewal date is not reguired to take the examination.

13.4. Continuing education. -- Each licensee applying for the renewal of his or her
license shail furnish proof with his or her renewal application showing he or she has
completed, in the fiscal year preceding the license renewal date, seven (7) hours of
instruction in an approved real estate course. It is the responsibility of the broker to see
that all licensees in his or her empioy compiy with this requirement prior to renewing their
licenses. . 2

a. This requirement does not apply to any licensee who held a licensg on the first day
of July, one thousand nine hundred sixty-nine and continuously thereafter.

b. This raquirement does not apply to any licensee who qualified tc obtain an original
license in the fisca! vear preceding the annual renewal date.




c. During the time a licensee is on inactive status, the licensee does not need to comply
with the continuing education reguirement. When a licensee on inactive status reverts
to active status he or she shall cbtain seven (7) hours of continuing education prior 1o
being placed on active staius.

d. Nen-resident licensees must comply with the continuing education requirement.
However, if the non-resident's state or district has a comparable continuing education
requirement and recognizes West Virginia continuing education credits as fulfilling that
state or district’s continuing education requirement, the Commission will accept continuing
education credits earned in the other state or district.

§ 174-1-14. Time For Taking Examinations.

14.1. Appear for examination. -- An applicant who is required to fake an
exarnination shall appear for and be administered an examination on or befors the
axpiration of one (1) month from the date of the notice that the Commission has appreved
the application or the application will be cancelled and the applicant must reapply.

§ 174-1-15. Qualifications For RealEstaie—Selesman's Salesperson's
License.

15.1. Age. — Every applicant for a license as a reg-estate-salesrman salesperson
shall be eighteen (18) years of age or over.

15.2. Recommendaticn. -~ The application for seresmearns salespergon’s license
shall be accompanied by the recommendation of at least two (2) citizens who are property
owners at ihe time of signing the application and who have been property owners for at
least twelve (12) months preceding application. The cilizens must have known the
appiicant for two (2) years and may not be related to the applicant. They must ceriify that
the applicant bears a good reputation for honesty and trustworthiness, and recommend
that a license be granied tc the applicant.

§ 174-1-16. Compiainis.

16.1. Filing of complaint. -- The Commission will consider complaints of allegac
violations of WV Code 47-12 only when they are submitted in writing on forms supplied
by the Commission and set farth all details of the transaction, giving fuil names of all
persons having knowledge of such transactions, together with specific addresses, dates,
amounts involved and cther pertinent information. Cnly in this way can the Commission
handie such matiers expediently and satisfaciorily.

16.2. Filing of depesits. -- When a hearing is scheduled, the Commission may
require the compleinant to deposit the amount of fifty dollars ($50.00), payabie to the
hearing sherthand reporter. The purpose of the depesit is 1o defray the minimum cost of
the proceedings if the complainant fails or refuses {o attend the hearing. If the




complainant is present at the hearing, the deposit shall be immediaiely returned to the
complainani.

§ 174-1-17. Trust Funds.

17.1. Maintain records. -- Every broker shall maintain in his or her name or firm
name, a separate trust account in 2 recognized financial institution in which the broker
shall deposit all funds not his or her own left in his or her possession, including funds in
which the broker may have some future intersst or claim and including but net limited o
earnest mongy deposiis. In conjunction with the account, the broker shall maintain at the
broker's usual place of business, for a minimum of five (5) years, bocks, records,
contracis, closing statements, bank records, and other necessary documents so that the
Commission may determine the adequacy of the accouni. The accounts and other
records shall be open 1o inspection by the Commission and its duly authorized agents at
all {imes during regular business hours at the broker's usual place of business.

The Commissicn will consider material discrepancies in the accounts and records a
violation of WV Code 47-12 by the broker.

17.2. Setesrrer Salesperson and assogiate broker with trust funds. -- Every real
estate satesrsar salesperson and associate broker who receives any trust funds shail
immediately, or at the first opportunity, pay over or deliver the trust funds to the broker,
under whom he cor she is regisiered as a setesmen salesperson or associate broker.

§ 174-1-18. Broker's Place Of Business.

18.1. Usual place of business. -- Usual place of business is defined as the space
from which a broker carries on his or her business and which the breker holds forth o the
public as his or har usual place of business. The broker may maintain this space in the
broker's residence, but the space must be sufficient 1o maintain the records and accounts
required in Section 17 of this rule and of sufficient space within which to carry on
inspection of the accounts and recerds without interference by other users of the property,

§ 174-1-19. Closing Statemenis.

19.1. Delivertc seller and buyer. -- Every breker shall deliver te the seller in every
real estate transaction wherein he or she acts as a real estaie broker, at the time such
iransaction is consummaied, a complete, detailed closing statement showing all of the
receipts and disbursements handled by the broker. The broker shall alsc deliver to the
buyer a complete statement showing all moneys received in the transaction from the
buyer and how and for what the moneys were disbursed. The broker shall retain true
copies of the statements in his or her files for at least five (8) years.




§ 174-1-20. Commingling Defined.

20.1, Commingiing. -- Commingling within the meaning of WV Code 47-12-11 is
defined as failure 1o depcsit or place irust funds received in: (1) a neutral escrow
depository or (2) the hands of principals or (3} a trust fund account in accordance with
WV Ccde 47-12-18 by the next business day following their receipt. However, it is not
commingling to hold an uncashed check until acceptance of an offer when directed to do
so by the buyer or purchaser, and it is not commingling to hold an uncashed check after
acceptance of an offer when directed to do so by the seller or purchaser. The broker
must specifically disclose the fact that a check is being held in an uncashed form to the
seller ¢or purchaser before he or she accepts the offer.

§ 174-1-21. Handling Of Trusi Money By Salesman Salesperson And
Asscciate Broker.

21.1. Collecticn of money. -- No real esiate seresrer galesperson or associate
broker shall collect any money in connection with any real estate brokerage transaction,
whether as a commission, depesit, payment, rental, or otherwise, except in the name of
and with the consent of the licensed real estate broker under whom he or she is licensead.
Upon receipt of any trust money, the selesmer salesperson or associate broker shall
immediately turn it over 1o his or her employing broker.

The Commission will consider the failure of a selesmar salesperson or an associate
breker to comply with this rule to be a viclation of WV Code 47-12-11.

§ 174-1-22. Signaiure Of Property Owners.

22.1. Application of broker, associaie broker and setesmen salesperson. -- The
Commission shall reserve the right to refuse an application for either a breoker, associate
broker or satesmers salesperson's license wherein the person signing the appiication as
a property owner is that of an employer, a pariner, an associate or anyone affiliated in
any manner with ihe individual or the parinership, asscciation or corporation where the
applicant will be employed.

§ 174-1-23. Falsifying Centracts.

23.1. Misrepresentaiion. -- No licensee shall represent to a lender or any other
interesied party, either verbally or through the preparation of a false sales contract, an
amount in excess of the true and actual selling price. Such practice constitutes a gross
misrepresentation. The Commission will consider such practice a violation of WV Code
47-12-11.




§ 174-1-24. Procedure.

24.1. Procedure. -- The Commissicn will observe the provisions of WV Code 29a-
5 during the course cf any hearing on denial of an application for a license or the
suspension or revocation of a license.

The Commission shall net hear any case except in the presence of ai least two (2)
Commissioners. Any Commissioner not present shall have a reasonable time before any
decision is rendered, to review the record and thereaiter participate in the decisicn ¢f the
Commissioners. Should the absent Commissioner be unable for any reason tc review
the records of any hearing within a reasonzble time, then the cther Commissioners may
render their decision without the participation of the absent Commissioner.

§ 174-1-25. Examination.
25.1. Rules. -- The following examination rules will prevail and viclation cfany rule
is grounds for disqualification of the applicant:

a. Examinees may not refer to any notes, bocks or memoranda.

b. The examinee must show ail computaiions on the blank pages of the examination
paper.

c. The cepying of questions or the making of notes is prohibited.

d. Examinees may not talk or ask questions of another examinee during the course of
the examination.

25.2. Reexamination. -- The Commission will give a nctice of failure to an
applicant whe fails t¢ attain & passing grade cn the first examination. The Commission
will schedule a second examinalion and will give the applicant written notice of when and
where to appear.

25.3. Review of examinaiion. -- An applicant for real estate license who fails the
examination after two (2) attempts may review the examination papers by making written
request io the Commission.

25.4. Payment of license fee. -- An applicant for a real estate license, upon
successfully passing the examination, must pay the required license fee within ninety (90)
days from the date of siiting for the examination. The Commission will cancel the
application of any applicant who does net pay the required license fee within ninety (80)
days. The Commission will require the applicant to reapply and successfully pass the
examination in the eveni the applicant wishes to obtain a real estate license.




§ 174-1-26. Requirements Of Broker.

28.1. Brokers becoming licensed sefesmen salesperson. -- The hoider of a
broker's license may, during the term of that license, request inactivation of the broker's
license, and upecn filing the appropriate application and fee be issued a selesfrans
salesperson's license. Under this procedure he or she need not qualify in the satesfran's
salesperson's examination. The resulting sefesmear salesperson may reinstate the
breker's license at any future dats upen filing the appropriate application and fes. A
broker's examinaticn is not reguired under this procedure if the broker applicant is the
holder of a current setesmene salespersgon's license.

26.2. Brokers employed by other brokers as sefesfres salesperson. -- Brokers
who, by writien or oral agreement, are selesmer salesperson employees of another
breker or brokers, and whe do not engage in any rezal esiate fransactions independent
of their employer, are still considered a broker by the Commission in respect to all the
requirementis and responsibilities set forth in WV Code 47-12 et seq.

26.3. Brokers who rent desk space in a real estate office. -- A broker who renis
desk space within & real estate office and whose business is conducted separately and
apart from that of the broker from whom the desk space is rented, shall maintain a sign
on the main entrance door or on a wail or window immediately adjacent to the door.

28.4. Broker to refund deposit money. -- When for any reason the owner fails,
refuses, neglects or is unable o censummate the deal as provided for in the contract and
through no fault or neglect of the purchaser, the real estate transaction cannct be
completed, the broker has no right to any portion of the deposit money which was
deposited by the purchaser, even though the commissicn is earned, and the broker shall
return the deposit to the purchaser at once and the broker should fook 1o the owner for
his gr_her compensation being held in the trust fund account. The Commission will
consider a violation of this rule to be a viotation of WV Code 47-12-11.

§ 174-1-27. Court Action.

27.1. Licensee to inform Commission of court actien. -- When any iicensee is a
party 1o any givil suit or proceedingretiereivieredriral arising out of any transaction
involving real property gther than actions for eviciion or for the ¢ollection of back rent, or
is a party to anv ¢riminal proceeding other than misdemeanor iraffic viclations. it is the
duty of the licensee o supply the Commission with a copy of the pelition. compiaint,
indictment, gr information, and the answer filed, if any, and to advise the Commission of
ihe disposition of the case and the nature and amount cf any judgment, verdict, finding
or senience whith—may—2e made, entered or imposed.
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§ 174-1-28. Bad Checks.

28.1. Bad checks. -- Checks issued by any applicant or licensee which are
returned marked NSF {Insufficient Funds) or are rict honored fer any cause, &re may be
considered prima-facie evidence of untrustworthiness or incompetency in such a manner

1e; endanger the intsrest of the public. ¥-issued-rpeyment-fofafecense—ertesnse

a—lfee-aee- The Commussmn wwll afford the ao;::hcant or licensee & reasonable oooortumtv
to replace the bad check with g cenified check or money order. In the event the bad
check is not cured. the Commission may institute appropriate action 1o collect the funds
including cournt cosis and fees paid ig g collection agency. The Commission may refuse
to issue or mav cancel a license which was sought or gbigined by the issuance of g bad
check.

§ 174-1-29. Agency Disclosure.

28.1. Each licenses shall provide a written notice disclosing which party the
licensee is representing as agent to all parties 10 a real estate transaction. The required
written notice shall be signed by all parties, and the real estate broker shall maintain a
copy of the notice in his or her transaction files. The licensee shall execute this written
nctice pricr tc any party signing any offer to purchase, to sell, or to exchange real estate
for which a broker's license is required by WV Code 47-12.

29.2. Any licensee acting as agent of a buyer, shall disclose his or her agency
relationship to the seller, or the broker representing the seller, pricr 1o any showing of the
property or the initiation of negotiations which ever cccurs first. Provided, that if the seller
has given prior written permission for the property to be shown by an agent representing
the buyer, the licensee is not required to provide further notification prior t¢ showing the
property.

29.3. Areal estate broker shail provide written notice tc all parties prior 1o paying
a fee, commission or other valuable consideration to a broker representing another party
1o the transaction.

29.4. Alicensee may not be the agent for both the buyer and the sailer without
obtaining the written consent cf both the buyer and the seller.

2¢.5. If change in a licensee's agency status makes an earlier disclosure
inaccurate, incomplete or misleading, the licensee shalil prepars a revised disclosure form
and immediately present it to &ll parties to the transaction. The revised disclosure must
be dated and must be ackncwledged in writing by all pariiss.
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29.6. In any circumstance in which the seller or buyer refuses to sign an
acknowledgement of receipt of notice of agency discicsure, the licensee shall sign and
date a wriiten declaration setting ferth the facts of the refusal.

§ 174-1-30. Real Estate Courses, Course Providers and Instructors.

3C.1. Certification of Commissicn. -- All real estate courses, course providers and
instructors must be certified by the Commissicn pricr to offering or conducting & course
of education in compliance with the pre-license education requirement as defined in WV
Code §47-12-4(3) and (4) or the continuing education requirement as defined in WV Ccde
§47-12-7a. Post-Seccndary Education Institutions accredited by an accrediting agency
officially recognized by the United States Depariment of Education are approved
providers.

30.2. Pre-License Education.
a. 1he ninety hour (six credit hour) course prescribed for applicants for a salesperson's
license shall consist of: 30 cleck hours - Real Estate Principles and Practice
20 clock hours - Real Estate Law
20 ciock hours - Real Estate Finance
20 clock heours - Real Estate Appraisal

b. The additional ninety hour (six credit hour) course prescribed for applicants for a
broker's license shall alsc consist ¢f the same hours in each subject area but shall consist
of more in-depth coverage in each subject arsa.

c. The grading scale for all course providers offering mandatery pre-license real estate
education shall be: A = 95%-100% D =71%-74%

B = 86%- 94% F = 00%-70%

C =75%- 85%
In order to sit for the real estate examination, the applicant must have earned a grade of
A, B or C in sach subject area.

d. After astudent has successfuily completed an approved pre-license education course,
the approved provider shall supply the student with a certificate of course compietion
which certifies the student's name and address, the course completion date, the number
of hours in each subject area, and the letier grade earned.

e. All approved providers shall maintain records indicating the students who have
registered for each course, the completion date of the ccurse and the final resuiis of their
attendance. These records must be maintained for a minimum pericd of five (5) years
and are subject tc inspection by the Cemmission or its authorized representative. On
December 31 of each year, every approved provider shall compile a list of the students
completing each class during the previous calendar year and submit the information to
the Real Estate Commission prior to January 31 of the succeeding year. Provided, that
Post-Secondary Education Institutions approved under Section 30.1 of this rule are
exempt from this requirement.

12




f. The Commissicn will accept pre-license education courses approved by the Real
Estaie Reguiatory Agency of any other licensing jurisdiction in meeting West Virginia pre-
license education requirements if the jurisdiction offers the same privilege to West
Virginia. The Commission will net give credit for classroom hours earned in excess of the
number of hours awarded by the other jurisdicticn.

30.3. Continuing Education
a. Guidelines - -
A. All continuing education courses should coniribute directly o the professicnal
competence of the individual.
B. Materials used in programs should be developed by qualified individuals for use
with specified teaching msatheds. ,
C. Program content must be current.

b. A provider must submit all course materials to the Commission at the time approval
is requested. All continuing educaticn course approvals expire on June 30 of each year.
All approved course providers shall make application to the Commission for approval of
every continuing education course cn forms supplied by the Commission. The application
shall be accompanied by a copy of all course materials proposed to be used in the
course, a copy of any prcposed advertisement and any other information that may be
required by the Commissicn,

c. The minimum length of & continuing education course will be three (3) hours with each
hour equalling fifty (50) minutes of instruction. The Commission shall determine the
amount of credit to be awarded fcr each course.

d. The Commission will approve courses ihat deal with real estate related subjects
including but not limited to law, ethics, civil rights, equal cpperiunity, appraisai, contract
law, finance, and principal/agent relationships.

e. When approved audic or video tapas are used, a ceriified instructor must be present
at all times while class is in session.

f. Instructors of continuing education courses may obtain credit toward the continuing
education reguirement in the same amouni as the number of hours awarded tc the
students but oniy for the first time the course is taught. No credit shall be given for
subsequent teaching of the same course.

g. Each course provider approved to offer continuing education courses shall maintain
records indicating the siudent's name and address, the completion date of the course, the
course title, and the amount of hours awarded. These records mugt be maintained for
g minimum period of five (8) vears and shall be open tc inspection by the Commissicn
or its authorized representative. Each appreved provider shall annually supply the
Commission with a comprehansive list of all studenis who have completed a course in
centinuing education at their institution during the fiscal year July 1 through June 30 no
later than July 15 of the succeeding fiscal year. Provided, that Posi-Secondary
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Education Instifutions approved under Section 20.1 of this rule, are exempt from this
requirement.

h. Correspondence Courses.

A. The Commission will not approve any correspondence course that is not structured
and cannot be monitored.

B. -Each correspondence course must, at a minimum, contain a comprehensive final
examination consisting ¢f beth objective and subjective types cf guesticns in sufficient
guantity to assure the student has a thorough knewladge of the course material. In
conjunction with submissicn of the final comprehensive examination to the course
provider, the student must execute an affidavit under the penalties of false swearing
stating he or she is the individual that compleied the final examinaticn, that he or she
received nc assistance while compieting the examination and that he or she actively
studied the material in the course for at least the number of hours specified o be
awarded for completion ¢f the course.

C. A cocurse provider may not issue a certificate of course completion tc any student
prior tc successful completion of the final comprehensive examination. The minimum

passing score on the final comprehensive examination shall be 75%.

30.4. Instructors
a. Each instructer shall apply for and be approved pricr to insiructing any real estate
course. Provided, that this requirement shall not apply to any guest speaker or to any
instructor or prefessor of a Post-Secondary Educational [nstitution that is accredited by
an accrediting agency officially recognized by the United States Depariment of Education.

b. An instructor will be approved by the Commission only if he or she:

A. ls an attorney at law with a minimum cf five (8) years of active practice in the area
of study he or she proposes 1o ieach;

B. Holds a degree in real estate from an accredited college or university;

C. Is alicensed real estate broker with a minimum of five (5) years experience in the
area of study he or she proposas 1o teach;

0. Helds a degree frem an accredited college or university and has at least (2) years
of teaching experience and possesses a minimum of twe hundred (200) classroom hours
in the area of study he or she proposes to teach; or

E. Has a minimum of three (3} years of professional or educational experience as a
teacher in the area of study he or she proposes to teach.

30.5 Promoticon of products or services. -- A course provider or instructor may not

promote any product or service while offering or conducting any pre-license or continuing
education courgs.
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MEETING

WEST VIRGINIA REAL ESTATE COMMISSICON
1038 QUARRIER STREET, SUITE 400
CHARLESTON, WEST VIRGINIA 25301

July 28, 1994

The Commission met in special session at 2:.00 AM, July 26, 1834, in the Commissicn Office for the
purpose of conducting a pubiic hearing on the progosed amendment of Legisiative Rule § 174-1. The
notice of public hearing was propertly filed on Juns 24, 1984, with the Sscretary of States Cffice. The
following were present;

Vaughn L. Kiger, Chairman

Robert P. McLean, Vigce-Chairman

R. Michael Shaw, Secretary

Richard E. Strader, Executive Director

Stuart E. Ellis, Deputy Director

J. F."Rick" Pekar, Vice-Chair, WV Association of Reagliors, License Law Commitiee
Elizabeth Whelan, Vice-Chair, WV Association of Realtors, License Law Committee

Chairman Kiger called the meeting to order and welcomed those present, after which he introduced all
participanis. - T k

Chairman Kiger gave the background information leading to the Commission's decision to amend the rule
and then proceeded to give a summary of the changes o the rule, section by section. He also noted that
written comments were received from Gary Morningstar concerning the proposed change to § 174-1-27.1.

Chairman Kiger then opened the floor for comments. A summary of those comments by sectien number
follows: :

§ 174-1-26.4  "Broker lo refund deposit money. -- When for any reascn the owner fails, refuses,
neglects cris unable to consummaie the deal as provided for in the contract and
through no faulf or naglect of the purchaser, the real estate transaction cannot be
completed, the broker has no right to any porticn of the deposit monsey which was
deposited by the purchaser, even though the commission is garned, and the
broker shalf return the deposit to the purchaser at once and the broker should look
o the owner for his gr her compensation being heid in the trust fund account. The
Commission will consider a violation of this rule tc be a viofation of WV Code 47-
i2-11"

It was noted by Secretary Shaw that this secticn had been censidered for substantive
change in order to provide specific guidance to brokers when there is a dispute between
a seiler and buyer cencerning whether or not a centract has becoms void or voidable and
who has defaulied. Mr. Pekar and Ms. Whelan both indicated that they felt the section did




need to reflect such a change, but neither one was able o formulate any preposed
change. |t was decided by the Commission to leave the language of § 174-1-26.4 as it
was originally filed. The Commission indicated that in order to eifect such a change, that
an amendment t¢ WV Code § 47-12 may be more appropriate. The Commission
requested Mr. Pekar to forward correspondence o the Commission indicating how he
would propose to sclve the problem being experienced by the brokers.

§ 174-1-27.%  "Licensee to inform Commission of court action. -- When any licensee is a party
to any suit or proceeding, either civil or criminal, erisipg-out-of-ary~iansaction
invelvingrertproperty: it is the duty of the licensee to supply ihe Commission with
a copy of the Qng:na{ comp!amr mdfcrment _Qf infarmation, and the answer f:!ed
Hany: and to ment filed in reference t

ag::gn 8ol fga Q g;gq g :QQ 5 gg;g’gmgn: vgrg:gz finding, or s@n{gnggaéwse

"Jh’ICh may be made entered or :mposea"

Mr. Pekar stated that he {elt that the proposed languags was too broad and suggested that
it be more narrow in scope. The written comments received from Mr. Morningstar aiso
suggested that the language be narrower in scope. After a therough discussion, The
Commission agreed to rewrite the section.

There belng no further businass, the meeting was adjourned,




The Morningstar Building Co, Inc. RECE‘VE{

2008 Winchester Pike

Martinsburg, WY 25401 JUL 18 1994
Office (304) 263-8644
VYV 007125 Fax (304) 267-0634 W.VA. REAL ESTATE

Julwx 14, 1992

Mr. Richard E. Strader, CPA
Executive Director

State of West Virginia

Eeal Estate Commission . S
1033 Quarrier S&, Sulte 200 7 .
Charleston, WV 23301-2315. . }

Dear Mr. Strader; -

T apprecizted vyour time on ths teleprhone discussing the proposed rule
changes I have received from the Secretary of State's office. I am particularly
interested in Ttem 174a-1-27+ Court Action. Section 27.1 "licensee to inform
Commission of ceoiirt action', is toc broad at this tima and would cost unnecessary
dollars to businesses such as mine.

A5 Fou are aware, The Morningstar Building Co., Inc. has a broker's license
In its name. Ag Vice President and Treasurer, I administer that license. Under
Four new propossd rules, &any suit or proceseding, eithner civil or criminzl,
regardless (as I read it} of what the suit _is_abour, would reguirs that
netcif ien and/or copies of all scraps of pazper concerning that proceeding be

at
the Commission.

The follewing illustrates how this could cost unnecessary dollars:
The Morningstar Building Co., Inc. s2lls a system called Basement De-Water. We
are 2 distributorship and the home office is in Iilinois. 4 typical installation
mzy be 84,000, with one third of the money taken upon contract signing and the
remzinder paid either a the end of the job or by invoicing. If the
homeowner/consumer dces 0ot pay, after we attempr collection efforts
unsucecassfully, we have Lo hire an attorney to collect the money. We do not make
any UCC filings inirially, or take any lien on the preperty, because the dollar
amount inveolved is not large encugh to warrant that Lind of additional Iegal
sxpense., Under ITtem 174-1-27, if we pursue legal zction in this case, we would
ba required to notifv vou of the action, and have our attorneys send cories of
every document, evary scrap of paper, every complaint, and all informstion to
include, T gather, privileged client attorney infermation. I believe t
burdensome for both of us. It would clutter svour files with reams of document
As we discussed on the telephone, the cost of doing bunsiness teday ineclud
hiring attorneys for 2 variety of things.

[ s A
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T believs your intent at removing the broker's license Froem these in third
party transacticns and those whe are involved in eriminal acrivity is apprepriate
and I support your efforts. It would seem, Civil suits are a daily routine in
our business environment today, and I think there sheould be extrz lesway applied
to them in 3your rsgulations. Criminal offanses, however, are an entirely
different matter. If the individual is convicted, his or her Iicense should be

revoked, without gquestion.

When we talked on the phene, I had nct lcoked closely at the date of the
public hearing, which is July 26, 1994, at SAM. I did not want to delay In
getting this letter off to you. EBecause of business duties, I have not had time

- L

to draft proposed language; but, as I further consider the item I will zttempt
te provide additional information. I wanted to put something in your hands so

that additicnal care would be taken before these rules are continued.

Thank you For your time and consideration and I hope to speak to you
further abcut this issue.

Sincerely,

GAM, ko




A rig
174-1-27 .1

As Amended

174-1-27 .1

il o
Licensee tc inform Commission ¢f court acticn. -- When any licensee is a
party 1o any suit or proceeding, either civil or criminal, afsrg-cut-ofany
trepsactentrveiving-reaterepery, it is the duty ¢f the licensee to supply

the Commission with a copy of the griginal cemplaint, indictment, or
informaticn, ard the answer filed, #-aryr and to supply a copy of each gnd
everv document filed in reference 'LO Lhe action up o and including the fing!

vV r ict. findin aéwae—:#re—c—enq—ﬁai-seﬁﬁ—ef—rbe

ﬁﬁ@ﬁg—ewmeﬁeﬁee thch may be made entered or lmp sed

Licenses to inform Commission of court action. -- When any licensee is a
party to any givil suit or preceeding-efthereitoresminel arising out of any
transaction involving reai property other than actions for eviction orf for the
collection of back rent. oris a variv 1o anv criminal proceeding gther than
misdemeanor iraffic violgtions. it is the duty of the licensee to supply the
Commission with a copy of the peiitign, ccmplaint, indictment, or
information, and the answer filed, if any, and to advise the Commission of
the disposition of the case and the nature and amount of any judgment,
vardict, finding or sentence whiehweay-£e made, entered or imposed.

Heason For Amandment

This section was amendsd as a result of comments received and the Commissicn's
determination that the sccpe of the rule nseded to be moere narrowly defined.




As Qriginally Filed

174-1-281

As Amended

174-1-28.1

RBad checks. -- Checks issued by any gpplicant or licensee which are
returnad marked NSF (insufficient Funds) or are net honored for any cause,
are mav be considered prima-facie evidence of untrustworthiness or
mcompetency in such a manner to endanger the interest of the pubiac #

Somrpiasiop—nit—eisae—ea—teense: The Commission will afford the

aoplicaniorlicensee g reasonable opporunity to reclace the bad chegk with
g certified check or monsy order. after which time the Commission will
institute appropriate actions io collect the funds snd anv asgsociated
gxpenses. The Commission_mayv refuse to issye or may cancel g ligense
which was obtained by the issuance ¢f g bad check.

Bad checks. -- Checks issued by any agpplicant or licensee which are
returned marked NSF (insufficient Funds) ¢r are not henered for any cause,
ere may be considered prima-facie evidence of untrustworthiness cor
mcompetency in such a manner to endanger the interest of the publ c. ¥

Commissier—will—reissue—a—tesnse: [he Commission will afford the

aoolicant or licenses a reasonable conortunity so replace the bad check with
2 certified check or monev order. In the event the bad chegk is not cured.
the_Commission may institute approprigte action to _collect the funds
including court costs and fees paid to a collection agency. The Commission
may refuse 1o issue or mayv cancel g license which was sought or obtained

by the issuance of 3 bad check.

Reason For Amendment

To more accurately reflect the effect on an applicant or licensee who issues the
Cemmission a bad check.




