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COMMENTS & AMENDMENTS

Attached are letters sent to the West Virginia Bankers
Association and the West Virginia Asscciation o¢f Realtors

soliciting comments. Also, attached 1is an excerpt from our
newsletter sent to all licensed and certified appraisers soliciting
comments. No comments were received..

The Board did make three (3) amendments to the Rules.
Subsection 190-4-3.3(b) was amended to allow the Board to appoint
a member of the Board staff to conduct an investigation. This was

an oversight. Subsections 190-4-3.3(k) and 190-4-3.3(d) were
amended to delete the requirement that the investigation report
must be a written repecrt containing statements of fact. This

leaves it to the discrstion of the Becard whether to reguire a
written or oral report. The gives the Board more Iflexibility.




" West Virginia
Real Estate Appraiser Licensing and Certification Board

Suite 212 i

Gaston Caperion _ __. 814 Virginia 5t E. ' N Board

Governor : - Charleston, WV 25301-2826 , - Lamry J. Puccio, Chairman

Si C.Jalpe_:‘ln (304)558-3919 : Marvia Marshall, Vice-Chairman,

eautve gue;for FAX (304)558-3983 ' Virginia L. Ramsey, Secretary

anna Barker jardi

Administrative Assistant Ste%’ﬂ I;S_iig;;ardl
Patricia A. Sellers
June &, 1993

Mr. Jack Pauley "f
WV Association of Realtors

814 Virginia Street, Fast _ o
Charleston, WV 45301 o T

Dear Jack:

Inclosed is a copy of the Board's proposed rules for Investigative and Hearing
Procedures relating to complaints zgainst appraisers.

The Board would welcome any commenté you or members of your association might
wish to make regarding these ruies. Comments must be in writing and received by
the Board no later than July 12, 1993. o

Please call me if vou have any guestions.

Sincerely,’

Si Galperin
Executive Director
Enclosure T




West Virginia
Real Estate Appraiser Licensing and Certification Board
- , .. - Suite 212
Gaston Caperton - 814 Virginia St., E. Board
Governor Charleston, WV 25301-2826 +  Larry J. Puccio, Chairman
Si Galperin (304)558-3919 Marvin Marshall, Vice-Chairman
Executve Director FAX (304)558-3983 ' Virginia Lﬁig%ﬁfﬁ; rrse“ etary
D.e.anna: Barkelr Stephen M. Gagliardi
Adminisirative Assistant : Harry Perkins
Fatricla A, Sellers

June &, 1993

Mr. Tom Winmer

WV Bankers Associaticn
1212 Commerce Square
Charleston, WV 25301

Dear Tom: |

Ineclosed is a copy of the Board's proposed rules for Investigative and Hearing
procedures relating to complaints against appraisers.

The Board would welcome any comments you or members of your. associlation might
wish to make regarding these rules. Comments must be in writing and received by
the Beard no later than July 12, 1893.

Please call me if you have any questions.

Sincerely,

L . .81 Galperin

Executive Director
Enclosure




Page 2 The Appraiser Report

Appraisal Foundation
Seeks Qualified Candidates

The Board of Trustees of The Appraisal Foundation has announced that it
is seeking qualified candidates to serve as members of the Appraisal Stan-
dards Beard (ASB) and the Appraiser Qualifications Board (AQE).

"Wearelooking forappraisers with extensive professional experience who
have the time necessary to dedicate to Board activities," said Roy Green,
Chairman of the Beard of Trustees. "These Boards were given significant
responsibilities by the Congress and their work product impacts all apprais-
ers,” added Green.

Two vacancies will be occurring on each of the Boards at the end of this
year. Qualified candidates will possess significant appraisal experience and
will be selected based on their appraisal education, teaching and curriculum
development experience, and published materials.

Members of the ASB and AQB are compensated for their professional time
and reimbursed for travel expenses. At present, the ASB meets bi-monthly and
the AQB meets quarterly. Board members are appointed for three year terms
and may serve two consecutive terms.

TheCongress gave significant responsibilities to these twoBoards with the
enactment of FIRREA. That legislation mandates that the minimum education
and experience requirements for state certified appraisers are set by the AQB.

The ASB promuligates the Uniform Standards of Professional Appraisal
Practice (USPAP), the generally accepted standards for the appraisal profes-
sion.

Interested parties should contact The Appraisal Foundation to receive an
application packet. The deadline for the receipt of completed applications is
July 15, 1993 : ‘

Appointments to the AQB and ASB will be made at the October 2-3, 1593
meeting of the Board of Trustees. The three year terms will commence on
January 1, 1994.

West Virginia has reciprocity
with the following states:
Arizona North Carolina
Colorado Ohio
Georgia Pennsylvania
Kansas South Dakota
The Board has filed proposed procedural rules on investigative Kentucky Tennessee
and hearing procedures when there is a complaint filed against an Maine Virginia
appraiser. Copies of the proposed rules are available through the Maryland Wisconsin
Secretary of State's Office or through the Board. A comment peried has Missouri Wyoming
been established during which any interested person may send com- New York
ments concerning these proposed rules. The comment period willend . s .
on July 12, 1993, at 4:00 p.m. Comments should be mailed to: Reciprocity Pending
WV Real Estate Appraiser Ivﬁx;gt::ﬁ;a
chenswfg &* ‘Certzflcatw.n Board South Carolina
814 Virginia St., E. Suite 212
Charleston, WV 25301-2826




FILED

TITLE 190
PRCCEDURAL RULES
WEST VIRGINIA REAL ESTATE APPRAISER Ric 20 1) 17 493
LICENSING AND CERTIFICATION BOARD
INVESTIGATIVE EARING PROCEDURE OFFICE OF WEST VIR
STIG AKD H ° S SECRETARY OF STATE

§ 190-4-1. General.

1.1, Scope ~ This procedural rule establishes the
investigative and hearing procedures to be followed by the Board
when there is a ccmplaint filed against an appraiser.

1.2. Authcrity - W.Va. Ceode § 37-14-6 as amended (1991).

1.3. Filing Date -

1.4. Effective Date -

§ 190-4-2. Definitions.

2.1, "Appraisal" shall mean an analysis, opinicn or conclusion
prepared by a Real Estate Appraiser relating to¢ the nature,
guality, value or utility of specified interests in, or aspects of,
identified real estate or identified real property.

2.2. "Appraisal Report" shall mean any communication, written
or oral, of an appraisal.

2.3. "Appraiser"” shall mean any person who holds a State Real
Estate Appraiser license or State certification as a Real Estate
Appraiser issued to him or her under W.Va. Code § 37-14-1, et seq.
or has submitted himself or herself to jurisdiction hereundex by
applyving for and exercising a Temporary Permit thereunder.

2.4. "Board" shall mean the Real Estate Appraiser Licensing
and Certification Board established under W. Va. Code § 37-14-1, et
seq.

§ 150-4-3. Powers And Proceedings

3.1. Except as otherwise specifically provided herein, the
enforcement proceedings under this Rule shall be conducted in
accordance with the contested case hearing procedures c¢f the West
Virginia Administrative Procedure Act as adopted in this State, and
the Beard shall have all the peowers granted therein.

3.2. A complaint which alleges that an Appraiser has violated
a rule of professional conduct promulgated by the Beard shall be
lodged with the Beoard. The complaint process may be instituted by
any person, including members of the Board, by written complaint,

+
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or on én affidavit form prescribed by the Board, and filed with the
Board. The Board may, upon 1ts own moticn, file a formal complaint
PRI agaiqggéép Appraiser.

D
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3.3. Investigating complaints,

»

P e ]

c.

d.

(=1

The Board shall, upon receipt of a written complaint

or upon its own motion, review and investigate
alleged acts or omissions which the Board
reasonably believes constitute cause for
disciplinary action. In order to determine IiIf
probable cause exists for a hearing on a complaint,
the investigator(s) designated by Board staff or
the chairperson <f the Board shall cause an
investigation to be made into the allegations of
the complaint. If the Board determines that the
complaint does not present facts which constitute
a basis for disciplinary action, the Board shall
take no further action.

peer invegtigative committee may be appcinted by
the chairperson., The committee will ceonsist of two
{(2) certified general real property Appraisers
licensed to practice in this State. The
investigative committee shall review and determine
the facts of the complaint and submit a report to
the Board in 'a timely manner. The Board may
contract with an appropriate person or appoint a
member ©f the Board staff to conduct an
investigation in additiocn to, or in lieu of, the
peer Iinvestigative committee.

In connection with the investigation of a ceomplaint,

the Board is authorized to subpeoena witnesses,
books, papers, records and any other evidence to
‘help it determine whether it should institute a
contested case proceeding.

Upon completion of the investigation, a report
setting forth the recommendations of the
investigater(s), as well as the position or defense
of the Appraiser, shall be presented to the Board
for consideration to determine what further action
is necessary. The Board may:

{i) Order the matter be further investigated;

(ii) Allow the Appraiser who is the subject of
the complaint an opportuniiy to appear
before the Board for an informal
discussion regarding the circumstances
of the alleged violation;

{(1ii) Determine there is no probable cause to
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believe a disciplinary violation has
occurred, and close the case; or

{(iv) Determine there is - probable cause to
believe that a disciplinary viclation
has occurred and prcoceed with a
contested c¢ase hearing.

3.4, "The Board, if it considers it advisable or if reguested
by the affected Aprraiser, may grant the Appraiser an opportunity
to appear before the Board for a voluntary informal discussion of
the - facts and circumstances of an alleged viclation. A
information discussion shall ceonstitute a part of the Board's
investigation of a pending disciplinary case and the facts
discussed at the informal discussion may be considered by the Board
in the event the matter proceeds to a contested case hearing. The
Board may seek & consent order &t the time o¢f the informal
discussion. ) ' -

3.5. .The Board may negctiate a settlement and enter into a
consent corder with an Appralser. A representative of the Board,
designated by the chairperson, and an Assistant Attorney General
may agree to negotiate a setflement. The proposed consent order
nust be presented to the Board for approval and shall be binding 1if
approved by the Board and signed by the RBoard chairperson and
Appraliser. Any Board member who participates in negotiation c¢f a
congent” - order is not= disgualified from @participating in
adjudication of the contested case. Consent to negotiation by the
Appraiser constitutes walver of notice and copportunity to be heard,
as set  for in the West Virginia Administrative Procedure Act,
during the settlement negotiatioens. Thereafter, the Asgistant
Attorney General is authorized to discuss informal settlement with
the Board chairperson or representative of the Board. If the
parties agree to a consent crder, a statement of charges shall he
filed simultaneously with the consent crder. '

3.6, The Beoard, in its discretion and in lieu of prosecuting
a Efirst-time viclator of the rules of preofessional conduct, may
enter..into a consent agreement. ~A representative of the Board,
designated by the chairperson, and an Assistant Attorney General
may agree to negotiate a consent agreement., The propcsed consent
agreement must be presented to the Board for approval and shall be
binding if- approved by the Board and signed by the Board
chairperson andt*the Appraiser. Pailure of the apprailser to abide
by the agreement shall constitute grounds for prosecution.

3.7, In the event of 'a contested case hearing, the Board
shall deliver to "the parties a rnotice of hearing. The Board's
notice of hearing shall f£ix the time and place for hearing and
shall contain theose notice terms-as reguired by the West virginia
Administrative Procedure Act. The nctice shall alsc contain a
statement requiring the Appraiser to submit-an answer ¢f the type
specified in Section 3.8 hereof within twenty (20) days after
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receipt of the notice of hearing. A writien notice of hearing,
together with a statement ¢f charges, shall be personally delivered
or malled to the Appraiser by certified mail, return receipt
requested, at least thirty {30) days before the hearing date.

3.8. The statement of charges shall be prepared by the
Assistant Attorney General zand shall set forth the acts or
omissions with which the Appraiser is charged, including standards
of professional practice and professional conduct rule(s), W. Va.
Code § 37-14-1, et. seg., or any rules of the Board alleged to
have been viclated, and shall be in sufficient detail to enable the

preparation of the Appraiser's defense.

3.9. The answer shall contain the following information:

2. the name, address and telephone number of the Appraiser;

b. spec¢ific statement regarding any or all allegations
in the complaint which shall be in the form of
admissions or denial, and may also contain explanations,
remarXs or statement of mitigating circumstances; and

c. any additional facts or information the Appraiser deems
relevant to the investiligation and which may be of
assistance in the ultimate determination c¢f the case.

3.10, Every statement o¢f charges and notice o¢f hearing
prepared by the Board shall e reviewed and approved by the Office
of the state Attorney General, which shall be responsible for the
legal representation of the public interest in all proceedings
before the Board, The Assistant Attornevy General assigned to
preosecute a contested case before the Board shall not represent the

Board in that case, but shall represent the public interest.

§ 190-4-4. Contested hearing case.

g4.1. A hearing may be conducted before a maioritv of the
Board members. If the Board so elects, an Administrative Law Judge
or. Hearing Examiner may act, in lieu of the Becard, and present
Findings of Fact and Concluslons of Law to the Board and the Beard
can accept or reject such findings. - The Administrative Law Judge
or Hearing Examiner shall be in control of the proceedings and
shall have the authority to administer ocaths, to admit or exclude

testimony cor other evidence, and to rule on all motions and
objections. by

a. The presiding ocfficer and/or other Board members shall
have the right to conduct direct examination of the
witnesses at any stage of each witness' testimony.

. The hearing shall be open Lo the pubic.

¢. Contested proceedings-shalllbe recorded either by
mechanical or electrical means or by certified shorthand
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reporters. Contested proceedings or any part thereof
shall be transcribed at the request of any party, with
the expense of the transcription to be charged to the
regquesting party. The reccrding, stencgraphic notes, or
transcription or oral proceedings shall be filed with
and maintained by the Board for at least five (5} vears
from the date of the decision.

d. Subpoena PowWers.

(i) Bcard subpcenas for bocks, papers, records, and other
evidence will be issued to a party upon reguest.
Subpoenas for witnesses may alsc be obtained. The
Executive Director of the Board shall issue all
subpoenas for kcth parties upon reasonablse cause
shown. The reguest, which may be verbal or
written, must specify the documents scught to be
obtained and the £full names and addresses of the
witnesges whose testimony is sought.

{1i} Discovery procedures applicable to civil actions are
» available to the parties in a proceeding under
this Act upon gcod cause shown.

(111} In +the event of a refusal to obey a subpoena,
either party or the Board may retition the
circuit court for its enforcement. If a proper
showing is made, the circuit court shall order
the person tc obey the subpoena; if the person
fails to obey the order of the court, the person
may be found guilty of contempt of court,

e. If an Appraiser, upon whom a proper nctice c¢f hearing has
been served, falls to appear in person at "the hearing, the Board
and presiding cofficer may proceed to conduct the hearing {(or may
enter such other order or judgment ‘as the’'Board deems appropriate)
and the Appraiser shall be bound by the results of such hearlng to
the same extent as if the Apprailser were present

£. Before testimony 1s presented, the reccrd shall show the
identity of any Beard members present, of fthe presiding officer,
and of the primary parties and their representatives, and shall
reflect -that all testimony is being recorded. The Appralser may
challenge any member of the Board . for” cause prior to the
commencement ¢f . .the hearing; the members cf the Board (with the
challenged member abstaining) shall” decide Dby a majority vote
whether cause exists and whether the challenged member shall
participate in the hearing. The Board shall set dates, times and
rules for hearings and shall rule on all issues. Hearings before
the Board shall generally be conducted in the £eollowing order,
subject to modification at the discretion o¢f the Beard:




(1) The Pressiding Officer, Administrative Law Judge or
HEearing Exaniner may read a summary of the charges

and answers thereto, and other responsible
pleadings £iled by the Appraiser prior to the
hearing.

{ii) The Assistant Attcrney General representing the

State’'s interest befcre the Board mav make a
brief opening statement, which shall include a
summary o©f charges and the witnesses and
decuments to support such.

{iii} The Appraiser shall be offered the opportunity o
make an opening statement, which shall include

the names cf any witnesses the Appraiser desires
to call in defense.

(iv} The presentation of evidence on pehalf of the

State, including a summary at the close of the
evidence con behalf of the State.

{v) The presentatiocn ©f evidence on bpehalf of the
Appraiser.

{(vi) Rebuttal evidence on behalf of the state, 1f any.

(vii) Rebuttal evidence on behalf of the Appraiser, i1f
any, ‘

(viii) Closing arguments, first on behalf of the State,
then on behalf of the Appraiser, and then on
behalf of the State, if any.

. The presiding officer shall have authority to grant
immunity from disciplinary action before the Board o a witness,
but only upon the unanimous vote ‘of all members of the Board

hearing the case. The official record of the hearing shall include
the reasons for granting the immunity.

h. Admissibility of evidence at the hearing shall be governad
by the terms of the West Virginia Administrative Procedure Act.
Copies cf documents offered as evidence at the hearing shall be
provided toc oppésing parties. Copies must alsc be furnished to
members of the 2oard. Notwithstanding the foregoing, to the extent
the Appraiser believes he/she - is being 'asked to reply to

accusations, charges, innuendecs, or facts for the first time in the
hearing, the Appraiser shall be afforded the opportunity te respond
to—any such evidence to the Board either 'in writing or at a
subsequent scheduled meeting of the Board; the Assistant AtLorney
General assigned to prosecute the case before the Board sghall,

however, be allowed to continue £o present evidence during the
hearing.




i, When a majority of the Board presidés over the reception
of evidence at the hearing, the decisicn is a final decision.

4,2,  Upon the motion of the RBoard or.any party assilgning
error or omission in any part of any transcript, the Board or its
appointed hearing examiner shall settle all differences arising as

to whether such transcript truly discloses what occurred at the

hearing and shall direct that the transcript be corrected and/or
revised as apprcpriate se as to make it ccnform to the Ifruth.

4.3. A transcript of the hearing shall be provided to all
members of the Board for review at least ten (10} days before the
vote i1s taken on its decision in any licensure or licensure
disciplinary matter.

§ 190-4-5. Disposition.

5.1. By a majerity vote of the members hearing the contested
matter, the Board shall make Findings of Fact and Cenclusions of
Law and may take one (1) or more of the following actions:

a. Dismiss the charges. In the event the charges are
dismissed, and before a decision by the BRBocard is
reported, the file shall be ccnfidential.

b. .suspend or revoke the Appraiser's llcense or
certlfiicaticn.

C. Impose & period of probaticn, either with or without
conditions.

d. Require reexamination for State licensing or certificatiocn
&8 an Appraiser.

e, Reguire additional professional education or cbntinuing
education.

£, 1Issue a puklic or private censure or a warninang.

g. Issue a consent grder. . _
§ 190~4~6. Motion for Rehearing.
. R - -

- - 6.1.. 'Within twenty (20} days after issuance of a £inal
decisicn, any party may file an application with the Board for a
rehearing. The application shall state. the specific grounds zfor
rehearing and the relief sought. The application shall be deemed
denied if not granted within twenty (20) days after service on the
Execufive Director of the Board. '

a. Upon a rehearing, the Board shall consider facts not
. presented in the original;proceeding if:




(1) Such facts arose after the original proceeding was

concluded; B )

{1i1) The party offering such evidence c¢ould not
reasonably have provided such evidence at the
original proceedings; or

{iii) The party offering the additicnal evidence was

misled by any party as to the necessity for
offering such  evidence at the original
proceeding.

b. The decision made upon the conclusion of the coriginal
proceeding shall not be reversed cor changed for
procedural, evidentiary, or other error that dees not
cause substantial injustice to the parties.

<. The decision made upon a rehearing may incorporate by
reference any and all parts ¢©f the decision made upon
the conclusion of the original proceeding.

§ 180=~4-7. Final Decision

7.12. The final decisgicn of the Board shall be filed with the
Executive Director. A copy of the decision and crder shall
immediately be sent by certified mail, return receipt requested, to
the Appraiser's last known post-office address or may be served as
in the manner of original noticeg upon the Appraiser.

§ 1950~-4-%. ExX Parte Communicatiocns.

g.1. Ex parte communications and other matters tending to
prejudice a contested case hearing are prohibited bhv the West
Virginia Administrative Procedure Act. In keeping with this
provigion, the fcllowing minimal reguirements are applicable:

a. Neither the Assistant Attorney General nor the Appraiser
may communicate ex parte with the Beoard members
concerning an issue under consideration in the hearing.

Individuals assigned to render a proposed or £inal
decision or to make Findings of Fact or Conclusions of
Law shall not communicate, directly or indirectly, in
connection with any issue of £fact or law, with any
person or party, excert upon notice and crpertunity for
all parties to participate. = Such individuals may,
however, communicate with members of the Beoard and its
Executive Director and may have the ald and advice of
persons other than those with a personal interest in, or
those engaged in prosecuting or advocating 1n, either
the case under consideration or a wending, factually-
related case involving the same parties.

In any case, where it bedomes necessary tTo communicate
with a party on matters ncted above, notice shall be
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given to all parties and a date, time, and place set for
a discusslion of the matter.

§ 190~2-9., Judicial Review.

§.1. Judicial review of the Board's decision may be sought in
accordance with the terms of fthe West Virginia Administrative
Procedure Act,

§ 190-4-10. aApplicaticn for Reinstatement.

16.1. Any person whose license or certification has been
revoked or suspended by the Board may apply to the Board for
reinstatement in accordance with the terms o©f the order of
revocation or suspension. If the order of revecation or suspension
does not establish terms upon which reinstatement might cccur, an
initial application for reinstatement may not be made until cone (1)
vear has elabpsed IZrom the date ithe order becomes effective, and
successive applications shall be made no more often than once very
twe {2) vears.

§ 190~4-11. Publication of Decisions.

11.1. Pinal decisions cf the Beoard relating to disciplinary
actions, including consent agreements and consent orders, may be
transmitted to the appreopriate professicnal association(s), other
states, and news media.

§ 1%0-4-12., Quasi-Judicial Immunity.

12.1. Members of the Board shall be entitled to guasi-
judicial immunity from suit for their actions as such members of
the Board. — - )
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KEN HECHLER

, WILLIAM H., HARRINGTON

Secretary of State - Chiet of Staf
MARY P. RATLIFF . Tl JUCY CCOPER
Deputy Secratary of State Diractor, Adninistrative Law
A. RENEE COE -+ STATE OF WEST VIRGINIA , DONALD R. WILKES
Deputy Secretary of State - Director, Corporations
SECRETARY OF STATE
CATH;H!NE I?'REHOTI'E .- Buiiding 1, Suite 157-K (Plus &l the voluntaer
Exacutive Assistant 1900 Kanawha ijd_, East ’ help we can get)
Telephona: {304) 553-5000 - Char|est0n, WV 25305-0770 ) FAX: {304) 558-0900

Corporations: (304) 558-8000

TO:_Si Galperin

AGENCY: Real Est. Appraiser Lic.

FROM: JUDY COOQOPER, DIRECTOR, ADMINISTRATIVE LAW DIVISION
DATE: March 14, 1984

THE ATTACHED RULE FILED BY YOUR AGENCY HAS BEEN ENTERED INTO OUR
COMPUTER SYSTEM. PLEASE REVIEW, PROOF AND RETURN IT WITH ANY
CORRECTIONS. IF THERE ARE NO CORRECTIONS, PLEASE SIGN THIS MEMO
AND RETURN IT TO THIS OFFICE. YOU WILL BE SENT A FINAL VERSION OF
THE RULE FOR YOUR RECORLS.

PLEASE RETURN EITHER THE CORRECTED RULE OR THIS FORM WITHIN TEN
{(10) WORKING DAYS OF THE DATE YOU RECEIVED THIS REQUEST. CALL IF
YOU HAVE ANY QUESTIONS.

SERIES: 4 TITLE: _190 Real Est. Appraiser Lic,

* THE ATTACHED RULE HAS BEEN REVIEWED AND IS CORRECT.

SIGNED:

TITLE OF PERSON SIGNING:

DATE : .

HhEAITETAAF AR TA R AR AR A Ak h kv hk v b rhw

* " THE ATTACHED RULE HAS BEEN REVIEWED AND NEEDS CORRECTING. THE
CORRECTIONS HAVE BEEN MARKED.

SIGNED: ;'/Lk 6&4&\
TITLE OF PERSON SIGNING: E‘ﬁ%&ﬁlﬁ B A&A\OQ
DATE : | 3 _!34 I‘i‘r

NQTE : IF _YQU ARE NOT THE PERSON WHO HANDLES THIS RULE, PLEASE
FORWARD TO THE CORRECT PERSON.




