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TITLE OF RULE BEING PROPOSED: __ 1nvestigative and Hearing Procedures
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814 Virginia St., E. Suite 212
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WV Real Estate Appraiser Licensing & Certification Board

814 Virginia Street, East Suite 212

Charleston, WV 25301-2826

1. Effect of Proposed Rule

ANNUAL FISCAL YEAR
INCREASE DECFEASE CURRERT REXT TEEREAFTER
ESTIMATED TOTAL $ — | § — s — s — 5 —

COST

PERSONAL SERVICES - —_ —_— —_— —

CURRENT EXPENSE — —_— _ _— _

REPAIRSE &

ALTERNATIONS

EQUIPMENT

OTHER

2. Explanation of above estimates:

No additional cost due .to rules.
Agency will expend money for investigations and hearings with or
without rules.of procedure.

3. Objectives of these rules:

To provide specific procedures for the handling of complaints,
investigations, and hearings. :







Rule Title: Investigative and Hearing Procedures

Date:

Explanation of Overall Economic Impact cof Proposed Rule.

A.

Econemic Impact on State Government.

None

Economic Impact on Political Subdivisions; Specific
Industries; Specific groups of Citizens.

None 7

Econemic Impact on Citizens/Public at Large.

None

May 28, 1993

Signature of Agency Head or Authorized Reprensentative
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STHMARY

These rules expand the enforcement procedures found in the
West Virginla Administrative Procedures Acht.

Any person who desires may file a written complaint with the
West Virginia Real Estate Appraisers Licensing and Certification
Board (hereinafter "Board") against an individual zppralser. IF,
after review, the Board determines that further investigation is
necessary, the Board may designate an investigator to investigate
the matter further, In thé alternative, the Board may zppoint an
investigative committee to act as the investigetor if the need
arises.

Once the dinvestigaticn 1Is complete, a, written report is
prresented to the Board Ifor Ifurther actiomn. _ The Beard has the
cption of closing the case, if it finds nc viclation; or the matter
can be IZurther investigated; or the Board may allow the .a_f;praiser
an opportunity to appear for an infformal discussion; or the Boaxd
could proceed with a contested case hearing.

Once a contested case hearing becomes necessary, the Board
must prepare a statement of charges, through am assistant attorney
general, which sets forth the acts and omissions withk which the
appraiser is chatged. The appraiser then has the opportunity to
answar the statement of charges.

At the contested case hearing, the Board wmay act 23 a body or
appeint an Aduinistretive Law Judge ox Hearing Examiner. At the
hearing, wiinesses will testify on behalf of the State and the
appraiser. 211 hearings will be recorded by mechanical or

electronic means or by certified shorthand reporters. The actual




contested case hearing will preogeed in a manner similar te other

administrative hearings.

The Board, acting on its own or upon receipt of Findings of

Fact and Conclusions of Law submitted by the Adwministrative ILaw

Judge or Hearing Examiner, shall by & majority vote do one of the

following:

1a
2.
3.
4.

6-
7.

Dismiss the charges:

Buspend or revoke the appraiserfs license:
Topose & probationary pericd:

Recquire reexaminetion;

Require additional professional education:
Issue a public or private censure or warning:
Isstue & consent onder.

The appraiser shall have twenty {20} dzys after the issuance

of the final decision of the Board to fiie an application for a

rehearing, if so desired.




TITLE 150 g
PROCEDURAL RULES Moy 728

WEST VIRGINIA REAL ESTATE APPRAISER

LICENSING AND CERTIFICATION ECARD DFHCEOFWEPTV
I i
SECRETARY OF S7aan
INVESTIGATIVE AND HEARING PROCEDURES
§ 190-4-1. General.. . o
1.1. Scope = This procedural rule establishes the

investigative and hearing procedures to be followed by the Board
when there is a complaint filed against an appraiser.

1.2. Authority - wW.va. Code § 37-14-6 as amended {1991).

1.3. Filing tate -

1.4, Effective Date -

§ 190-4-2, Definitions.

2.1. "Appraisal" shall mean an analysis, opinion or conclusion
prepared by & Real Estate Appraiser relating to the nature,
quality, value or utility of specified interests in, or aspects of,
identified real estate or identified real property.

2.2, "Appraisal Repcort” shall mean any communication, written
or oral, cof an appraisal.

2.3, "Appraiser” shall mean any person who holds a State Real
Estate Appraiser license or State certification as a Real Estate
Appraiser issued to him or her under W.Va. Code § 37-14-1, el seq.
or has submitted himself or herself to jurisdiction hereunder by
applying for and exerdcising a Temporary Permit theresunder.

2.4, "Board" shall mean the Real Estate Appraiser Licensging
and Certification Board established under W. Va. Code § 37-14~1, et
seq. - -

§ 190~-4=-3, Powers And Proceedings

3.1. Except as otherwise specifically providad herein, the
enforcement proceedings under this Rule shall be conducted in
accordance with the contested case hearing procedures of the West
vVirginia Administrative Procedure Act as adopted in this state, and
the Board shall have all the powers granted therein.

3.2. A complaint which alleges that an Appraiser has violated
a rule of professional conduct promulgated by the Board shall be
lodged with the Beoard. The complaint process may be instituted k¥
any perscn, including members of the Bocard, by written complaint,
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or onn an affidavit form prescribed hy the Board, and f£iled with the
Board. The Board may, upon its own motion, file a formal complaint
against an Appraiser. . L

3.3. Investigating complaints.

a. The Board shall, upon receipt of a written complaint
or upon 1itg own mneotilon, review and investigate
alleged acts or omigsions which the 3Board
reagsonably believes constitute cause feor
disciplinary action. In order to determine 1f
prchable cause exists for a hearing on a complaint,
the investigator(s) designated by Board staff or
the chairperson of the Board shall cause an
investigation teo be made into the allegations of
the complaint. If the Board determines that the-
complaint does nct present facts which constitute
a basis for disciplinary acticn, the Bcard shall
take no further acticn.

b. A peer investigative commiitee may be appointed by
the chairperscn. The committee will consist of two
{(2) certified general real properity Appralisers
licensed to practice in this 8state. The
investigative committee shall review and determine
the facts of the complaint and submit a written
report to Lthe Board in a timely manner. The Board
may ccntract with an appropriate party to conduct
an investigation in addition to, or in lieu of, the
peer investigative commitfes.

c. In ceonnection with the investigation of a complaint,
the Board is authorized to subpoena witnesses,
books, papers, records and any other evidence to
help it determine whether it should institute a
contested case proceeding.

d. Upon completion of the investigation, a written
report containing statements of fact and
recommendations of the investigator(s), as well as
the pesition or defense of the Appraiser, shall be
prepared by the investigator(s} for the Beoard's
consideration to determine what further action is
necessary. The Board may:

(i) Order the matter be further investigated;

{(ii) Allow the RAppraiser who is the subiject of
the complaint an opportunity to appzar
befcre the Beard for an informal
discussion regarding the circumstances
of the alleged violation;

{iii} Determine there is no probable cause to
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halieve a disciplinary viclation has
cccurred, and close the case; cor

(iv) Determine there 1is probable cause to
believe that a disciplinary vioclation
has occurred and proceed with a
contested case hearing.

3.4. The Board, if it considers it advisable or if requested
by the afifected Appraiser, may grant the Appraiser an cpportunity
to appear before the RBcard for a voluntary informal discussion of
+the facts and circunstances of an allsged viclation. An
information discussion shall constitute a part of the Board's
investigation o¢f a pending disciplinary case and the facts
discussed at the informal discussion may be considered by the Board
in the event the matter proceeds to a contested case hearing. The
Board may seek a consent order at the time of the informal
discussion.

3.5. The Board may negotiate a settlement and enter into a
consent order with an Appraiser. A representative of the Board,
designated by the chairperson, and an Assistant Atforney General
may agree to.negotiate a settlement., The proposed consent order
must be presented to the Board for approval and shall be binding if
approved by the Board and signed by the Board chairperson and
Appraiser. Any Board member who participates in negotiation of a
consent order is not disqualified from ©participating in
adjudication of the contested case. Consent to negotiation by the
Appraiser constitutes waiver of notice and opportunity to be heard,
as set Ffor in the West Virginia Administrative Procedure AcCt,
during the settlement negotiations. Thereafter, the Assistant
Attorney General is authorized to discuss informal settlement with
the Board chairperson or representative of the Board. If the
parties agree to a consent order, a statement of charges shall be
filed simultanecusly with the consent crder.

3.5. The Board, in its discretion and in lieu of prosecuting
a first-time violator of the rules of prefessional conduct, may
enter into a consent agreement. A tvepresentative of the Board,
designated by the chairperson, and an Assistant Attorney General
may agree to negotiate a consent agreement. The propoesed consent
agreement must be presented to the Becard for approval and shall be
hinding if approved by the Board and signed by the Board
chairperson and the Appraiser. Failure of the appraiser to abide
by the agreement shall constitute grounds for prosecution.

3.7. In the event of a contested case hearing, the Board
shall deliver to the partiss a notice of hearing. The Board's
notice of hearing shall fix the time and place for hearing and
shall contain those notice terms as reqguired by the West Virginia
Administrative Procedure Act. The notice shall alsc contain a
statement reguiring the Appraiser t¢ submit an answer of the type
specified in Section 3.8 hereof within twenty (20) days after
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raceipt of the nctice of hearing. A written notice of hearing,
together with a statement of charges, shall be perscnally delivered
or mailed to the Appraiser by certified mail, return receipt
requested, at least thirty (30) days before the hearing date.

3.8. The statement of charges shall ke . prepared by the
Assistant Attorney Ceneral and shall set forth the acts or
omissions with which the Appraiser is charged, including standards
of procfessional practice. and professional conduct rule{s), wW. VvVa.
Code § 237-14-1, et. seg., or any rules cof the Becard allieged o
have been violated, and shall be in sufficient detail to enable the
preparation of the Appraiser’'s defense.

3.9. The answer shall contain the following information:

a. +the name, address and telephone number of the Apprailser;

b. specific statement regarding any or all allegations
in the complaint which shall be in the form of
admissions or denial, and may also contain explanations,
remarks or statement of mitigating circumstances; and

c. any additicnal facts or information the Appraiser deems
relevant to  the investigation and which may be of
aggistance in the ultimate determination ¢f the case,

3.10. Every statement of c¢harges and notice of hearing
prepared by the Board shall be reviewed and approved by the Office
of the State Attorneyv General, which shall be responsible Ior the
legal representation of the public interest in all proceedings
befcore the Board. The Assistant Attornasy General assigned to
prosecute a contested case before the Beoard shall not represent the
Board in that case, but shall represent the public interest.

§ 190-4-4, Contested hearing case.

4,1, A hearing may be conducted befere a majority of the
Board members. If the Board so elects, an Administrative Law Judge
or Hearing Examiner may act, in lieu of the Board, and present
Findings of Fact and Conclusions of Law to the Board and the Board
can accept or reject such findings. The Administrative Law Judge
or Hearing Examiner shall be in control of the proceedings and
shall have the authority tec administer oaths, to admit or exclude
testimony or other evidence, and te rule on all motions and
objections.

a. The presiding officer and/or other Board members shall
have the right to conduct direct examination of the
witnesses at any stage of each witness' testimony.

b. The hearing shall be open to the pubic,

c. Contested proceedings shall be recorded either by
mechanical or electrical means or by certified shorthand
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reporters. Contested proceedings or any part thereof
shall be transcribed at the request of any party, with
the expense of the transcription to re charged to the
reguesting party. The recording, stenographic notes, or
transcription or oral proceedings shall be filed with
and maintained by the Becard for at least five (5) years
from the date of the decision.

d. Subpoena Powers.

(i) Board subpoenas for bocks, papers, records, and other
evidence will ke issued tc a party upon reguest.
Subpcenas for witnesses may also be cbtained. The
Executive Director of the Board shall issue all
subpoenas for both parties upon reasonable cause
shown. The reguest, which mavy be verbal or
written, must specify the documents sought to be
obtained and the full names and addresses of the
witnesses whose ftestimony is sought.

{ii1) Discovery procedures applicable to civil actions are
available to the parties in a proceeding under
this Act upon good cause shown.

{1i41) In the event of a reifusal to obey a subpoena,
either partvy or the Beard may petition the
circuit court for its enfcorcement. If a proper
showing is made, the circuilt c¢ourt shall order
the person to ohay the subpoena; 1f the person
fails to obey the order of the court, the person
may be found guilty of contempt of court.

e, If an Appraiser, upon whom a proper notice of hearing has
been served, fails to appear in person at the hearing, the Board
and presiding officer may proceed to conduct the hearing {or may
enter such other order or judgment as the Board deems appropriate)
and the Appraiser shall be bound by the results of such hearing to
the same extent as if the Appralser were present.

£. Before testimony is presented, the reccrd shall show the
identity of any RBcard members present, of the presiding officer,
and of the primary parties and thelr representatives, and shall
reflect that all testimény is being recorded. The Appraiser may
challenge any member of the Board for cause prior o the
commencement of the hearing; the members of the Board {(with the
chalienged member abstaining) shall decide by a majority vcte
whether cause exists and whether the challenged member shall
participate in the hearing. The Board shall set dates, times and
rules for hearings and shall rule on all issues. Hearings before
the Board shall generally be conducted in the £folleowing order,
subject to modification at the digeretion of the Board:




{i} The Pressiding Cfficer, Administrative Law Judge or
Hearing Examiner may read a summary of the charges
and answers thereto, and other responsible
pleadings filed by the Appraiser prior to the
hearing.

(ii) The Assistant Attorney General representing the
State's interest bhefore the Board may make a
brief opsning statement, which shall include a
summary of charges and the witnesses and
documents ftc support such.

{11i) The Appraiser shall be offered the opportunity to
make an opening statement, which sghall include
the names of any witnesses the Appraiser desires
Lo call in defense.

(iv) The presentation of evidence on behalf cf the
State, including a summary at the close of the
evidence on behalf of the State.

(v) The presentation of evidence on behalf of the
Appraiser.

(vi) Rebuttal evidence on behalf of the State, 1if any.

{vii) Rebuttal evidence on behalf of the Appraiser, if
any,

{vili) Closing arguments, first on behalf of the State,
then on behalf of the Appraiser, and then on
hehalf of the 8tate, if any.

g. The presiding o¢fficer shall have autherity to grant
immunity from disciplinary action before the Board to a witness,
but only updn the unanimous vote ¢f all members of the Board
hearing the case. The official record of the hearing shall include
the reasons for granting the immunity.

h. Admissibility of evidence at the hearing shall be governed
by the terms o©0f the West Virginia Administrative Procedure AcCT.
Copies of documents offered as evidence at the hearing shall be
preovided to opposing parties. Copies must also be furnished to
members of the Board. Notwilthstanding the foregoing, to the extent
the Appraiser believes he/she 1is being asked to reply to
accusations, charges, innuendos, or facts for the first time in the
hearing, the Appraiser shall be afforded the opportunity to respcond
to any such evidence t¢ the Board eilther 1n writing or at a
subsequent scheduled meeting of the Board; the Assistant Attorney
General assigned to. prosecute the case before the Board shall,
however, bhe allowed to continue to present evidence during the
hearing. :
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i. When a majority of the Board vresides cover the reception
of evidence at the hearing, the decision 1s a final decision.

4.,2. Upon the motion of the Board or any party =assigning
arrcr or cmission in any part of any transcript, the Board or its
appeinted hearing examiner shall settle all differences arising as
toc whether such transcript truly discloses what occurred at the
hearing and shall direci that the transcript be corrected and/or
revised as appropriate so as te make i1t conform to the truth,

4.3, A transcript of the hearing shall be provided to all
members of the Beoard for review at least ten (10) dayvs before the
vote idis taken on its decision in any licensure or licensure

disciplinary matter.
§ 190-4~5. Disposition.

5.1. By a majority vote of the members hearing the contested
matter, the Board shall make Findings of Fact and Conclusions of
Law and may take one (1) or more of the folleowing actions:

a. Dismiss the charges. In the event the charges are
dismissed, and before .a decision »v the Beard is
reported, the f£ile shall be confidential.

b. Suspend or revoke the Appraiser's license or
cartification.

c. Inpose a period of probation, either with or without
conditicons.

d. Redguire reexamination for sState licensing or certification
a5 an Apprailser.

a. Require additiomnal professional education or continuing
educatioen,

£f. 1Issue a public or private censure or a warning.
g. Issue a congent order.
§ 190=-4-5. Motion for Rehearing.

6.1. Within twenty (20) days atfter issuance of a final
decision, any party may file an application with the Board for =z
rehearing. The apprlication shall state the specific grounds for
rehearing and the relief sought. The application shall be deemed
denied if not granted within twenty (20) davys after service cn the
Executive Director of the Roard. _

a. Upon a rehearing, the Board shall consider facts not
rresented in the original proceeding if:




(i) Such facts arose after the original proceeding was

concluded;

(ii) The party offering such evidence could not
reascnably have provided. such evidence at the
original proceedings; or

(iii) The party cffering the additicnal evidence was

misled by any party as Lo the necessity Zor
offering such avidence at the original
preoceeding.

b. The decisicn made upon the conclusicn of the original
proceeding shall not be reversed or changed for
procedural, evidentiary, or other error that does nct
cause substantial injustice to the parties.

<. The decisien made upon a rehearing may incorporate by
referendé any and all parts of the decisicn made upon
the conclusicn of the original proceeding.

§ 190-4-7. TFinal Decision

7.1. The final decision ¢f the Board shall be f£iled with the
Executive Directeor. . A c¢opy of the decigion and order shall
immediately be sent by certified mail, return receipt requested, to
the Appraiser's last known post-office address or may be served as
in the manner cf original notices upon the Appraiser.

§ 190~4~7. Ex Parte Communications.

8.1. ExX parte communications and other matters tending to
prejudice a conteéested case hearing are prohibited by the West
Virginia Administrative Procedure AcCL. In keeping with this

provision, the following minimal requirements are applicable:

a. Neither the Assistant Attorney General nor the Appraiser
may communicate ex parte with the Bcard members
concerning an issue under consideraticn in the hearing.

b. Individuals assigned to render a proposed or Einal
decision or to make Findings of Fact or Conclusions of
Law shall not communicate, directly or indirectly, in
connection with any issue of £act or law, with any
parson or party, except upon notice and cpportunity for
all parties to participate. such individuals may,
however, communicate with members of the Becard and its
Executive Diractor and may have the aid and advice of
persons c¢ther than those with a personal interest in, or
those engaged in prosscuting or advocating in, either
the case under consideration or a pending, factually-
related case invelving the same parties.

<. In any case, where it beccomes necessary to communicate
with a party on matters noted above, notice shall be
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given to &ll parties and a date, time, and place set for
a discussion of the matter.

§ 150-4-9, Judicial Review.
9.,1. Judicizal review of the Board's decision may be sought in

Procedure Act.

§ 190-4-10, 2application for Reingtatement.

10.1. Any perscn whose license or certification has been
raevoked or suspernded by the Board may apply to the Beoard for
reinstatement in accordance with the terms of the order of
revocation or suspension. If the order of revocation or suspension
deoes not estaklish terms upon which reinstatement might occur, an
initial application for reinstatement may not be made untii one (1)
vear has elapsged from the date the order becomes effective, and
successive applications shall be made no more coften than once very
two {2} vears.

§ 190-4-11. Pukblication of Decisions.

11.1. Final decisiocons ¢f the Board relating to disciplinary
actions, including consent agreements and consenht orders, may be
transmitied to the appropriate professional association(s), other
states, and news media.

§ 190=-4=-12. @Quasi~Judicial Immunity.
12.1. Members of the Board shall be entitled to guasi-

judicial immunity from suit for their actions as such members of
the Board. :




