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NOTICE OF AN EMERGENCY AMENDMENT TO AN EMERGENCY RULE

AGENCYWest Vircinis Real Estate Appraiser Licensing TITLE NUMBER: 190
and Cexrtification Board

DATE EMERGENCY RULE WAS ORIGINALLY FILED:; May 23, 12921

IS THIS THE FIRST EMERGENCY AMENDMENT TO THE CRIGINALLY FILED EMERGENCY RITLE:
Yes

IS TS THE SECOND EMERGENCY AMENDMENT TO THE ORIGINALLY FILED EMERGENCY RULE:

DATE OF FIRST EMERGENCY AMENDMENT:

Renewal of License or

SERIES NUMBER OF RULE;Sezies 3 TITLE OF RULE:

certification

THE ATTACHED IS AN EMERGENCY AMENDMENT TO AN EXISTING EMERCENCY RULE. THIS
EMERGENCY AMENDMENT BECCMES EFFECTIVE AFTER APFPROVAL BY SECRETARY OF
STATE OR 35TH DAY AFTER FILING, WHICHEVER COCCURS FIRST.

TzE FACTS AND CIRE:WSIBNCES CONmG THE EMERGENCY AMENDMENT ARE AS
FOLLOWS:

The change involved is regarding the language contained in Sec. 190-3-2.2.1..
The previcus language included the Beard's ability to prorate fees for those applicant
whe apply before'PZpr. 1, 1%92. This language was written backwords from what was inte:
by this section. t was intended that the Fees would be prorated only after the date
of April 1, 1992. This change reflects the proper intent of the Board. Theres was alsc
a change made to exempt those pexson coversd by the Transitional license language of
series 2 from the requirements ©of renewal in Sec¢., 190-3-2 hecause these person who mai:
tain a transitional license have 2 different license validation pericd of either one o

two yeard. /)
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APPENDIX B

TISCAL NOTE FOR PROPOSED RULES FILED
55 KAY 23 M4 13 56
Rule Tizle: 190 T
SECRETA (F anif

vTe @f Ruls: X Legislative

WV Real Estate Appraiser

- Licensing and Certification Beard , : . .
sgancy § ane - T Addresgg Suite 212, 814 Virginia St. E.

Charlesten, WV 25301

. S AL FISCAL v=EAR
1. Effect of Propssed Rule Increass Decrazga| Cursent Nex= Therezaita-
Estimated Tota2l Cost | 8 $ § > $
T 157,000, {117,000.00
Torseral Serrices ‘ 43,000. | 48,500.00
Gazz=nt Idpensa §3,000.| 48,000.00
Recai-s and Alreraticns o 5.0
T v -t
e 2,000. 2,000.00
Cthar
48,500.0| 18,500.0C

2. Explarnaticon of abcve estimates:

Next vear will be the first full year of operation. All funds are generated

by fees that are received from applications from the board for licensure

or certificatien. The expenses are estimates of the cost incurred in the
operation of the bgard through meetings, equipment purchases such as a computer,
expense reimbursements, printing fees, and attorneys fees.

3. Chjectives of thesa rniles:

The objecti%e is to allow the beoard to fulfill its statutorily created cbligatien
of licensing and certifying real estate appriasers pursuant to W. Va. Cede
Sectiocn 34-1l4-1 et seg. 2s amended (1991). These duties inciude the issuance

of licenses' and certificaticons, charging of fees, investigations and hearings.




4. Explanaticn of Cverzll Eccrnomic Inmact of Sroocsad Rule.

A. Egonomic Imgact on St2te Goverrments,

None

B. Econcmic Impact on Political subdivisiens; Specific Indust—ies:
Scecifiic oroups o civizens,

The citizens of this State who will regquire real estate appraisal servicges
will be required to engage only licensed real estate appraisers for all
real estate aprraising. Those licsnsed to perform appriasal work will be
required to submit an application fee, annual fees for raznewal and examinaticn
fees to the hoard. Financial institutions, as of January 1, 1892, will
no longer ke able to approve real estate mortgages without the utilizaticn of

ligens real a te appraisars. .
gensgd real sﬁ%&c:*cn isizans/Public at Laxze.
The annual fees which are to be paid by licensed or certified real estate
appraisers will in all liklihcod be passed on the public in the prices
cf =zppraisals.

Cate: L%jn)f@/
Signatr= of Agaency Eead or Authcrized Recrasencative
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DATE ;July 17, 1931

TO:

FRCOM:

LEGISLATIVE RULE-MAKING REVIEW COMMITTEE

West Virginia Real Estate Appraiser Licensing and Certification Beard

LEGISLATIVE RULE TITLE:Legislative filed as emergency

1.

Autherizing statute(s) citationW. Va. Code 37-16-1 as amended (1991).

c.

Date filed in State Register with Notice of Hearing:

May 23, 1991

What other notice, ineluding advertising, did you give
of the hearing?

letters sent :W. Va. Ass. Realazors; W. Va. Banker's Assoc.;

President W.Va. Chapter Aprrzaissal Institute; LegisXative Chairman

I3 o T “{. »
W.Va Appraissal Instituts; President W. Va. Chapter Idependant Fee Apprazisers

Date of hearing(s):July 10, lecl

Attach list of persons who appeared at hearing, comments
received, amendments, reascns for amendments.

Attached X Mo comments received

Date you filed in State Register the agency approved
proposed Legisiafive Rule following public nearing:

(be exact)
July 17, 1981 a.m.

Name and phcne number(s) of agency perscn{s) tc contact
for additional informaticon:

Si Galprin Executive Secratary for Board

814 Virginia $%t. East )

Charleston, West Virginia 25301




MEMORANDUM

TC: Secretary of State
FROM: Real Estate Appraiser Licensing and Certification Beard
DATE: .. July 16, 1991

: Public Hearing

The Becard conducted a public hearing ceoncerning its proposed
rules that have been filed as emargency riles on May 285, 1991.
This publlc hearing was preceded by varlious letters that were sent
to various heads of societies and organizations that might be
concerned with the passage of these rules and regulations. The
only attendance and commentary that tock place at the hearing on
July 10, 1991, was frem those individuals listed on the attendance
sheet whe represented the field o¢f public accountancy and who
addressed the relaticnship between the Board cf Public Accountancy

and this Beoard.

The commants that were received were identical teo thosa
comments that were previously included in two letters from the West
Virginia Society of Public Accountants and the West Virginia Beard
cf Accountancy. These letters have been ztftached for the complete
content of their respective arguments. The thrust o¢f the
conversation at the hearing revolved around whether or net the Real
Estate Appraiser Licensing and Certification Becard could exert
jurisdiction over public accountants who perform "business
avaluations®. The Beoard asked gquesticns of those present and
determined from theilr answers and from advice of ccunsel that it
would be best if the rules in question were to centain an exemption
for those persons already licensed by the Beoard of Accountancy and

who do accounting werk.

The exampticon that was written intc the rules of the Board was
done so because of the language of W. Va. Code § 37-14-3 which
states in essence that the rassage cf this respective act shall not
prohlblt any person from engaging in any activity for which he/she
is licensed. It appears that public acccuntants do perform a small
amount of work that could be perceived a constituting an
"appraisal" of real estate, therefore, it would be best to allow
+he two respective Boards to police their own constituent's
activities and not to allow this Board to assert jurisdiction in
the field ¢f pubklic accountancy. If +that border o¢f what
censtitutes accounting worX 1s crossed; after a review of the
definiticn of public accountancy in W. Va. Code § 30-5-2, then this
Board would be able to address the situation at that time.




The exemption which was adopted came from a recommendation of
the Board of Acccuntancy and is worded as follows:

2.3.6 A person engaged in the practice of public
accountancy as defined in W. Va. Code § 30-9-2, including the
performance of a business valuation: Provided, that this
exemption shall not apply to federally related transactions
as defined in the "Financial Institutions Reform, Recovery,
and Enforcement Act of 1589%, 12 U.S.C. § 3331 et_sed.

Tt is felt that the addition of this exemption into the Board's
rules and regs weuld best serve the intent of the legislature by
creating both boards to act in a separate manner and to exert
jurisdiction over a different field of 1licensed professional

persons respectively.

ty




TITLE 190
LEGISLATIVE RULES
WEST VIRGINIA REAL ESTATE APPRAISER
LICENSING AND CERTIFICATION ECARD

SERIES 3

§ 190-=3~1. General.

1.1. Scope - These legislative rules establish the
procedures and qualifications for the renewal of a Licensed
Residential Real Estate Appraiser license and a Certified General
Real Estate Appraiser certificaticn by the West Virginia Real
Estate Appraiser Licensing and Certificatiocn Board.

1.2. Authority. - W.Va.Code § 37-14-1 et seg., as amended
{1991).

1.3, Filing date. - .

1.4. Effective date. =

§ 190-3-2. Renewal required.

2.1. Licenses and certifications issued under these
reculaticns for licensed residential real estate appraisers and
certified general real estate appraisers shall expire one vear from
“he last day of the mcnth in which they were issued, as indicated
on the license or certification: Provided that, £fclleowing the
effective date o©of theses rules, the licenses and certifications
issued within the first year by the Board under the provisions of
West Virginia Code 37-14-1 ef seg. (12¢1l), and these rules, shall
be valid until September 31, 18352, Thereafter, all licenses and
certifications shall be lssued for the pericd of Octcbker to Octcber

of the followlng year. Fee3—%erT%teeﬁe&fe—er—eer%tf&ea%&eﬁueha%%

licensure or certlflcatlon shall be Dro-rated bv the Becard after

April 1, 1992, before April 21, 213 application fees shall be paid
bv_the applicant in £full. Nothing in this secticon shall be
construed to amply o5 those individuals whe cualify and maintain
a transiticnal license as covered by 190-2-6.6.4 of these riles.

§ 190-3-3. ¢Qualifications for renewal.
Continuing educaticn requirements.

3.1. As a condition of renewal, zall licensed residential real
estate appraisers, resident or non-resident, and all certified
general real estate appraisers shall be required to complete
continuing education courses satisfactorily within each licensing

or certification term.




3.1.1.

Continuing education requirements for both

licensed real estate appraisers and certified general
real estate appraisers.

a.

Licensed residential real estate appraisers or
certified general real estate appraisers must
satisfacterily complete continuing education
courses or seminars offered by accredited
colleges, universities, Jjunior and community
colleges; adult distributive or marketing
educaticn programs; leocal, state or federal
government agencies, boards or commissions;
proprietary schocls; or real estate appraisal
or real estates related organizations of not
less than ten (10) classroom hours during each
licensing or certificaticn term.

Credit for continuing education shall be
awarded for but not limited to the coverage of
topics as listed below:

1. Ad valorem taxation:

2. Arbitratien:

3. Business courses related to practice
or real estate appraisal;

4. Constructien estimating;

5. Ethics and standards of professicnal
practice;

6. Land use planning, =zecning and
taxations;

7. Management, leasing, brokerage
timesharing:

8. Property development;

9. Real estate appraisal

(valuations/evaluaticns)
10. Real estate law;
11. Real estate litigation;
12. Real estate financing and .investment;
13. Real estate appraisal related

ccmputer applications:

14. Real estate securities and
syndicaticn;
15. Resal property exchange,

Licensed real estate appraisers or certified
general real estate appraisers may alse satisfy
continuing education requirements by
participation cother than as a student in
educational processes and programs approved by
the Board as substantially equivalent to
courses and seminars which have been approved
by the Board for continuing education purposes,

2




to including but net limited %o, teaching,

program develcpnent, or authorship of
textbooks.

d. An appraiser 1is nect required to complete the
ten (10) classroom hours o¢f centinuing

education as a cecndition feor initial license
or certificaticen renewal if the time between
the effective date on the initial license or
certification as an appraiser and the beginning
cf the initial renewal of license or
certificaticn is less than nine (9) months.

2.2. Credit awarded for continuing educaticn may not also be
awarded for the classroom hour requirement when an individual seeks
a different classification other than that currently held.

3.3. Notice of a satisfactory course completicn shall not be
issued to any licensee or certified appraiser not attending a
minimum of 90% of each of the classroom hours of proscribed course
instruction. The applicant for renewal shall be responsible for
seeing that his record of attendance and grade received from an
approved course ke subnmnitted to the Becard with his/her application

for renewal.

3.4. The institution, organization, licensed re=al estate
schoecl or Board approved entity offering these approved courses,
shall fully inform each student c¢f the standards and requirements
at the commencsment of the ccocurse. Said entity shall alsc maintain
and monitecr the attendance and grades of students taking its
respective offering by an apprepriate system of record keeping:
submititing to the Beard the guidelines utilized by the entity in
evaluating and grading the work of the applicant for renewal of
license or certificaticn.

3.5. Applicants for renewal of a license or certification
shall continue to meet the standards for entry as set forth in §
190-2=-5 cof these rules.

§ 190-3-4. Policies and procedures of the Beoard for approving
courses, seminars and educational programs of
coentinuing education.

4.1. The Beard shall have the authority and duty to evaluate
and appreve; for the purpose of accepting hours for continuing
education of applicants for +the renewal of licensure or
certificaticn; courses, seminars and their equivalent, taken by
the applicant to meet the required number of hours of ccntinued
education by his attendance and passing of said course, seminar or

its equivalent.




4.2. Credit towards the classrcom hour requirement may be
granted by the Board only when the length o¢f the educatiocnal
offering is 2 minimum of twe (2) hours.

4,3. In order for a ccourse, seminar, cr other educational
pregram to be approved by the Board, the instructeor of that course,
seminar or program shall present to the Board a written plan of the
class, inciuding but net limited to, a syllabus of the subject
areas covered by the course, the attendance recuirements, and the
method of evaluating the student's kneowledge of the subject matter.

4.4, The Board shall determine whether the subject matter
covered by the course, seminar or educational program includes
those topics listed in sections 1%0-2-6.6.1.7, 190-2-7.7.1.7, or
150~3-3.3.1.1.b respectively, or any other apprecpriate tepic
relating to the area of real estate appraisal activity, determined
by the Board to be worthy cf hours teoward continuing education.

4.5. The Beard shall approve or disapprove courses, saminars,
educational programs, or instructors, after a determination by the
Board that said entity or subject matter does or does not meet the
standards of the Beoard. A list of all approved courses, seminars
or educaticnal programs shall be maintzined by the Beoard for the
purpose of providing tc the applicants for renewal of licensure or
certificaticon, notice o©f whether said course, saminar or
educaticnal program's hours will gqualify for the regquirements of
continuing education for the renewal of licensure or certificatisan.

4.5. The Board shall determine whether or not an educaticnal
program nmeets the equivalency standard cof an approved course or
seminar, pursuant to W. Va. Code § 37-14-36 as amended (1991), by
locking at the topic of the program as it relates teo the area of
real estate appraisal, the amcunt of time in which the program uses
for instruction, and the method by which the applicant fer
licensure or certification is evaluated during or at the end of
the programn. The Applicant shall have the respensibility of
providing to the Board infeormation on the subject matter,
instructor and time of the program, in order for the Board to make
a case by case determination of the equivalency value of the

program.

4.,7. In making a determination concerning the approval of a
ccurse, senminar or educational program, the Board shall give
consideraticn to those courses, seminars or pregrams under the
auspices o©f organizations or asscciations of professional real
estate appraisers which are utilized by such organizations or
associations for the purpose cof awarding real estate designaticns
or indicating compliance with the continuing educaticn requirement
of such organizations or associations.

§ 1920~3-3, Procedures for renewal.




5.1. The board will mail a renewal application form to the
applicant at the last known home address. This form shall outline
the procedures for renewal. Failure to receive the renewal
applicaticn form shall net relieve the applicant of the cbligaticn

to renew.

5.2. Prier to the expiration date shown on the license cor
certification, each licensee or certified appraiser desiring to
renew his/her license or certification, shall return to the Beard
the completed renewal application form and the appropriate renewal
and registry fees as outlined in § 190~-3-6 of these regulations,
no earlier than one-hundred and twenty (120) days nor later than
thirty (30) days prior to the expiraticon date of the license or
certification held. Each applicant shall submit, on forms provided
by the Becard, satisfactory evidence of the applicant's conformity
with the centinuing education requirements as described in § 190-
3-3.

5.3. If a applicant for a renewal of a license fails to apply
for a renewal within the period prescribed in subsection 5.2, said
applicant may, within a period of two (2) vyears follcowing the
expiraticn of said license, cktain a renewal by satisfving all the
raquirements of renewal and paying the applicable late renewal fee.
The beoard may refuse to renew said applicant's license if during
the two (2) vear periocd, the applicant has continued to perform
real estate appraisal activities in this state.

5.4. £ the Board determines that the applicant for renewal
of certificaticon has failed to meet the requirements for renswal
cf certification through a mistake, misunderstanding, or

circumstancas beyond the applicant's control, the Board may extend
the term of the applicant's certification for a peried not to
exceed six (6} months upon payvment by the applicant ©f the
prescribed fee. If a state certified real estate appraiser fails
to renew his/her certification prior to the expiration date or
within any pericd approved by the bcard, such perseon may obtain a
renewal of .his/her certificaticn by satisfying all of the
requirements for renewal and filing an application accompanied by
a late renewal fee, within twoc (2) years of the date of his/her
certification expiration. The Board may refuse to issue said
certificaticn if, during the two (2) year period, the applicant
has continued to perform real estate appraiser activities in this

state.

5.5. The Board may deny the issuance of a license as a
licensed residential real estate appraiser, or a certificate as a
state certified real estate appraiser, on any ground enumerated in
these rulss. Any applicant wheose applicaticn for renewal of
licensure or certification which is denied may demand and shall be
afforded a hearing pursuant to § 190-4-3 of these rules.

§ 190-3-6. Fees for renewal.




6.1. Renewal fees are established as follows:

Certified general real estate appraiser $525.00;
Licensed residential real estate appraiser $325.00;
Registry fee $ 25.00.

§ 190~3-7. Board discretion to deny renewal.

7.1. The board may deny renewal of a license or certificatioen
within the Board's discretion, upon the same reasons as it may
refuse initial licensure or certification. The Board may alsoc deny
renewal of a license or certification consistent with the
provisions of § 1%0-3-5.5.3 or § 190-3-5.5.4. The bcard shall
approve or deny each application within ninety days of receipt.
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The 100G 5th AVENUE

P. O, BOX 179

First Huntington HUNTINGTON, WV 257060179
- National Bank (& EAX (304) 5264293

July 2, 1991

Si Galperin, Executive Director
West Virginia Real Estate Appraisal
and Certification Board

Suite 212

Bl4 Virginia Street East
Charleston, WV 25361

RE: Comments to Proposed Rules

Dear Mr. Galperin:

We are concerned that the requirements to become a
Certified General Appraiser are to stringent. The requirement
of at lesast 1000 hours of non-residential property may prevent
or deter appraisers from attempting to become certified in the
future. They are not allowed to do part of these hours after
licensing as do the licensed appraisers.

While we fully agree with most of the requirements, we
do not wish to limit the gumber of applicants who might wish
to become certified in the future.

Pleasa convey our comments te the Board at their July 10,
1991 maseting.

Very Truly Yours,

David 3. Brownfield
Viece President

DBB/lrw

MEMBER

CENTURION,
A

L g, b




STATE OF WEST VIRGINIA

WEST VIRGINIA BOARD OF ACCOUNTANCY
CHARLESTON, WEST VIRGINIA 25301
1-304/348-3557

July 5, 1991

Mr. 8i Galperin

West Virginia Real Estate Appraiser
Licensing and Certificaticen Board

Suite 212

814 Virginia Street, East

Charleston, West Virginia 25301

Dear Mr. Galperin:

Enclosed is a copy of a resolution which the West Virginia State Board of
Accountancy adopted at its June 25, 1991, meeting.

As the new President of the West Virginia State Board of Accountancy, I will be
attending the hearing te be held by the West Virginia Real Estate Appraiser
Licensing and Certification Becard next Wednesday, July 10. Ancther member of our
Board, Mr. Charles Sigman, will alsc be atztending this hearing on behalf of the
West Virginiaz State Board of Accountancy. We will be attending cthis neeting as
fellow regulators in the State of West Virginia to express our concern over the
possible duplicate regulation of public accountants and certified public
accountants by our two regulatory boards. Our Beard believes that cartain business
valuation services and other services performed by certified public accountants and
public accountants as part of their public accounting services might be construed
to be also under the regulatory authority of your Board. Our suggestion to your
proposed rules would specifically state that West Virginia's public accountants
would not be required to be certified or registered by your Board.

Mr. Sigman and I can answer any questions you might have on this resolution at next

week's hearing. Flease feel free to call me before that time 1f you have any
further gquestions, My business telephone number is 346-0441.

LS

L. 5 le, Presitent

Sinéerely,

GLS/mlw

cec: West Virginia Board of Accountancy
Charles Sigman

201 L&s Building 812 Quarrier Strest




. STATE OF WEST VIRGINIA

WEST VIRGINIA BOARD OF ACCOUNTANCY
CHARLESTON, WEST VIRGINIA 25301
1-304/348-3557

RESOLUTION

At a regular meeting of the West Virginia State Board of Accountancy held
pursuant to proper notice and at which a quorum of said Beard was present, the

following motion was made by Cleve Meador, duly seconded and unanimously adopted:

WHEREAS, The West Virginia Real GEstate Appraiser Licensing and
Cartificaticn Board has proposed certain legislative rules {Title 150, Series 2)
regarding the scope of its regulatory authority over the real estate appraisal

professien; and

WHEREAS, said rules, as propesed, may arguably be construed to reach
certain activities within the scope of the practice of public accountancy as

regulated by this Board; and

WHEREAS, W. Va. Code § 37-14-3(a) provides that nothing in the Real Estate
Appraisal Licensing and Certification Act *shall be construed to prohibit any
person who is licensed to practice in this state under any other law from
engaging in the practice for which he or she is licensed™; and

WHEREAS, it is in the mutual interest of the public zccounting and.real
estate appraisal professions, as well as those members ¢f the public . that: they
serve, to avoid_unnecessary duplicative regulation of the practice of publie
accounting by both this Beard and the West Virginia Real Estate Appraiser
Licensing and Certification Board;

NCW, THEREFORE, be it

RESOLVED, that the Chairman of this Board or his designee be authorized
and directed to propose on behalf of this Beard by written and/or oral comment
to the West Virginia Real Estate Appralser Licensing and Certification Board the
following addition to § 190-2-2 of the propesed rules:

201 L&s Building 812 Quarrier Street




STATE OF WEST VIRGINIA
WEST VIRGINIA BOARD OF ACCOUNTANCY
CHARLESTON, WEST VIRGINIA 25301
1-304/348-3557

2.3.6 A person engaged In the practice of public accountancy as defined
in W. Va, Code § 30-9-2, iIncluding the performance of a business
valuation; Provided, that this exception shall not apply to federally
related transactions as defined in the "Financial Institutions Reform,
Recovery, and Enforcement Act of 19897, 12 U.S5.C. § 3331, et seq.

I hereby certify that the foregoing resoluticn was adopted by the West

Virginia State Board of Accountancy this 23th day of June, 1991.

e Lo
N

Secretary

[SEAL] .

201 L&S Building €12 Quarrier Strest




Jacxson & KeErriy

Mr. Larry Pucclo, Chairman
June 28, 1891
Page 2

the case of a person holding himself out as
3 certificate holder, the performance of ©or
offering to perform any service invelving
the use of accounting or auditing skills,
including, but not limited to, management
advisory or consulting services, the
preparation of tax returns, the rendering of
tax services, the keeping of books of account
and related accounting regcords and the
preparation of financial statements without
the expression of an assurance . . .

W. Vva. Code § 30-9-2 (emphasis added).

This broad definition of public accounting is
appropriate., The profession today regquires of its practitioners
competence not only in the preparation and analysis of financial
statements, but also - in a variety of "management adviscry or
consulting services™ (to use the words of the statute) in which
Society members routinely engage under the close scrutiny of
the State Board of Accountancy. Related statutory provisions
and the rules and regulations promulgated by the State Board of
Accountancy impose on certified public acccocuntants educational
{including continuing educaticn) and other reguirements. In
short, State regulation ¢f the public accounting profession is
active, stringent, and comprehensive, as it should be.

The Legislature was sensitive to this established
regulation of public accounting when it enacted a year later
the Real Estate Appraisal Licensing and Certification Act..
{"Act"), W. Va. Code § 37-14-1, et seg. Section 37-14-3(a) of
the Act provides in part: '

Nothing in this article, however, shall be
construed to prohibit any person who is
licensed to practice in this state under any
octher law from engaging in the practice for
which he or she is licensed.

While the Legislature in § 37-14-4 provided a number of express
exceptions to licensure and certification requirements, it did
not enumerate in that provision the "“any other laws" referred

to in § 37-14-3(a). Rather, the Board was provided extensive
rule making authority in § 37-14-6, It is these Board rules --
filed with the Secretary of State on May 23, 1991 -- to which

the Socilety proposes three specific modifications,




JACKSON & Krrrwy

Mr. Larry Puccio, Chairman
June 28, 1991
Page 3

Business Valuation

Society members are occasionally called upon in the
practice of their profession to evaluate the worth of various
businesses, the assets of which may include real property. 1In
order to clarify that these business valuations do not Ffall
within tne provisions of the Act, the Society suggests that
§ 190-2-2 of the proposed rules ke amended as follows:

2.3.6, A person who performs any assessment
as to the wvalue of a business, commonly
referred to as a "business valuation."

The proposed subsection would simply clarify that business
valuation is not part of the regulated real estate appraisal
industry.

Express Excepticn for Public Accounting

The Soclety also asks that the Board amplify the
scatutory exception in § 37-14-3(a) o©f the Act by adding to
§ 190-2-2 of the rules a specific subsection regarding the
public accounting profession:

2,.3.7. A person engaged in the practice of
public accountancy as defined in W. Va. Code
§ 30-9-2; Provided, that this excepticn shall
not apply to federally related transactions
as defined in the "Financial Institutions
Reform, Recovery, and =Enforcement Act of
i989,% 12 vU.s.C. § 3331, et segq.

The proviso 1is necessary to ensure that West Virginia law
continues to satisfy the 1989 federal legislation that addressed
perceived abuses in the real estate appraisal industry. It
appears that Board licensure or certification is absolutely
required in certain instances specifically =addressed by
Congress, and we note that a similar proviso has already been
included in § 190-2-2.3.5 of the proposed rules.

Other states thave already confronted duplicative
regulation of public accounting by expressly eXcepting the
profession from laws like the BAct. We attach for the Board's
consideraticn the pertinent provision from the Oklahoma
Certified Real Estate Appraisers Act. The changes proposed by
the Society are consistent with the Oklahoma approach and will
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OFKI-AHOMA STATUTES ANNOTATED e
COPR. (c) WEST 1991 No Claim to Orig. Govt. Works
TITLE 59. PRCFESSIONS AND CCCUPATIQONS
CHAPTER 20.--0OKILAHOMA REAL ESTATE LICENSE CODE

ARTICLE VII. CERTIFIED REAL ESTATE APPRAISERS ACT

s 858-702. Application of Act

A. This act [FN1l] shall not apply to any appraisal or appraiser involving any
transaction or proceeding which does not involve FEDERALLY RELATED TRANSACTIONS
ccvered by the Financial Institutions Reform, Recovery, and Enforcement Act of
1989. [FN2]

B. Certified public accountants, licensed in the States or other U.S.
jurisdictions, who perform appraisals of real estate incidental teo the
performance of professional services they provide to clients are excluded from
the licensing and certification provisions of the Oklahoma Certified Real
Estate Appraisers Act [FN3] unless the appraisal is related to a federal
transaction covered by the Financial Institutions, Reform, Recovery and

Enforcement Ackt of 19886.
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W. Va. Secresta cf State .
TO: =Y DATE: 05/23/91
FROM: e . . .

West Virginla Real Estate Appraiser Licensing and

Certification Beard.
RE: Title 190 Legislative Rules, Series 1 through 4 Summary

cf Proposed Rules.

The legislative rules that are proposed by the Real Estate
Appraiser Licensing and Certificatien Board are rules which
establish policies, standards and previsicns that will enable the
Beard to accept applicaticons from individuals wishing to beccme
either licensed or certified as real estate appraisers in the State
of West Virginia. In order for real estate appraisers to practice
their prefession after December 31, 1%91; the date in which the
Board has determined that the Real Estate Appraiser Licensing and
Certification Act will take effect; the Board nust follow the
provisicns that they have developed in these rules for the
licensing and certifying of those applicants.

These legislative rules also establish definitions and
procedures for the Board to operate in its day to day activities
as a professional licensing board. These rules establish the
procedures, pelices and grounds by which real estate appraiser
licenses' and certifications may ke renewed; procedures for the
Board to follow when it is in receipt of complaints; when it needs
te ceonduct hearings or investigations; or when the Board needs to
take some disciplinary actien regarding the activity of a real
estate appraiser under it's Jurisdiction who has violated
established ethical and/or preofessicnal standards.
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August 15, 1991

NOTICE OF EMERGENCY RULE DECISION BY THE SECRETARY OF STATE

AGENCY: WV Real Estate Appraisér Licensing and Certification Board

RULE: New Rule, Series 3, Renewal of License or Certification

DATE ORIGINALLY FILED AS AN EMERGENCY RULE: May 23, 1851
FILED AS FIRST EMERGENCY AMENDMENT: July 18, 1§91

DECISION NO. 75-91

Following rewview under WV Code 29A-3-15a, it is the decision of the
Secretary of State that the above emergency rule be approved. A copy of
the complete decision with required findings ig available from this
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KEN HECHLER
Secretary of State
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THE SERETARY OF STATE
THIS DATE /99)
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Charleston 25305

DECISICHN EMERGENCY RULE DECISION
{ERD 75-91)
AGENCY: WV Real Estate Appraiser Licensing and Certification Board
RULE: New Rule, Series 3, Renewal of license or Certification

ORIGINALLY FILED AS AN EMERGENCY RULE: May 23, 19¢%1
FIRST EMERGENCY AMENDMENT FILED: July 18, 1881

par. 1 The WV Real Estate Appraiser Licensing and Certification Board
{Board} has filed the abcve new rule as an emergency.

par. 2 West Virginia Coede 29A-3-a requires the Secretary of State to
review all emergency rules filed after March 8, 1986, This
review requires the Secretary of State to determine if the
agency filing such emergency rule: 1) has complied with the
procedures for adopting an emergency rule; 2} exceeded the
scope of its statutory authority in promulgating the emergency
rule; or 3) can show that an emergency exists justifying the
promulgation of an emergency rule,

par. 3 Following review, tithe Secretary of State shall issue a
decision as to whether or not such an emergency rule should be
disapproved [({28A-3-ala}].

par. 4 (A) Procedural Compliance:. WV Cods 2%A-3-15 permits an
agency to adopt, amend or repeal, without hearing, any
legislative rule by filing such rule, along with a
statement of the circumstances constituting the

emergency, with the Secretary of State and forthwith with
the Legislative Rule-Making Review Committee (LRMRC).

par. 5 If an agency has accomplished the above two required filings
with the appropriate supporting documents by the time the
emergency rule decision is issued or the expiration of the
forty-two day review ©period, whichever is sconer, the
Secretary’  of State shall rule in favor of procedursal
compliance.
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The Board filed this emergency rule with supporting documents
with the Secretary of State July 18, 1981 and with the LRMRC
Juy 18, 1991,

It is the determination of the Secretary of State that the
Board has complied with the procedural reguirements of WV Code
§294-3-15 for adcpiion of an emergency rule.

{B) Statutory Authoriiv -- WV Code 537-14-869 reads:

The board shall: _. L . e

{fa} Define by rule the type of esducational experience,
appraisal experience and egquivalent experience that will meet
the statutory requirements of this article;

(b) Establish examination specifications as prescribed herein
and provide or procure appropriate examinations;

{c) Approve or dlsapprove applications for certification and
licensure;

{d) Define by rule continuing education reguirements for the
renewal of certification and licenses;

{e) Censure, suspend or revoke licenses and certification as
provided in this article;

(f) Hold meetings, hearings and examinations in places and at
times as it shall designate;

(g) Establish procedures for submitting, approving and
disapproving applications; :

(h) Maintain an accurate registry of the names and addresses
of all persons certified or Iissued a Iicense to practice under
this article;

(1) Maintain accurate reccrds on applicants and 1licensed or
certified real estate appraisers;

(i) Issue to each licensed or certified real estate appraiser
a pocket card with the name and license or certification
number on each in the size and form it may approve. The
license or certification pocket card shall remain the property
of the state. of West Virginia, and upon suspension or
reveocation of the Iicense to practice pursuant to this
article, shall be returned immediately to the commission;
(k) Deposit all rfees collected by the commission Iin the state
treasury. The state treasurer shall deposit the fees to the
credit of the West virginia appraiser 1icensing and
certification board and shall disburse moneys from the account
to pay the cost of board operation. Disbursements frem the
account shall not exceed the moneys credited to it;

(1) Hire employees to assist Iin the discharge of the duties
imposed upon it by this article subject to the policies and
standards of the department of administration. No employee of
the commission may be a pald employee of any real estate
association, group or real estate dealers, brokers, appralisers
cr lenders;
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{m) Perform any other functions and duties as may be necessary
in carrying out the provisions of this article.

All rules shall be promulgated pursuant to the provisions of
§294A-1-1 et seg. of this code. = Emergency rules are
specifically authorized upcon the effective date of this
article and prior to the first day of July, 1891. The members
of the board shall be immune from any civil action or criminal
prosecuting for  initiating or assisting in any lawful
investigation of the actions of, or participating iIin any
disciplinary proceeding concerning a liceansed or certified
real estate appraiser. pursuant to thlS articie: Provided,

That such action is taken witboutimallc1ou5 intent and in'tbe
reasonable belief that the action was taken pursuant to the
powers and duties vested in the members of the board under
this article.

It is the determination of the Secretary of State that the

Board has not exceeded its statutcry suthority in promulgating
thigs emergency rule.

(C) Emergency WV Code 29A-3-15(g) defines "emergency' as
follows: ' a

) For the purposes of this sectlon, an emergency exists
when the promulgation of a rule is necessary for the inmediate
preservation of the publlcupeace, health 7safety or welfare or
is necessary fo comply with a time llmltat;qq established by
this code or by a federal statute or regulation or to prevent
substantial harm to the public interest.

There are essentially ihree classes of emergency broadly
presented . _with the above provision: 1) immediate
preservation; 2) time limitation; and 3) substantial harm. An
agency need only document to the satlsfactlon af the Secretary
of State that there exists a nexus between the proposal and
the circumstances creating at least one of the above three
emergency categories,

. The facts and circumstances as presented by the Board are as

follows:

The change involved is regarding the language contalined in
Sec. 190~3-2.2.1. The previous language included the Board’'s
ability to prorate only after the date of April 1, 1882, This
change reflects the proper ‘intent of the Board, There was
alsc & change made to exempt language of series 2 from the
reguirements of renewal in Sec., 190-3~ g_gqgguse these persons

who maintain a transitional license have a different license-
validation period of either one or two years,
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It is the determination c¢f the Secretary of State that this
proposal qualifies under the definition of an emergency as
defined in §29A-3-15(g). . . "prevent substantial harm to
public interest.”

This decision shall be cited as Emergency Rule Decision 75-91
or ERD 75-91 and may be cited as precedent. This decision is
gvailable from the Secretary of State and has been filed with
the WV Real Estate Appraiser Licensing and Certification
Bocard, the Attorney General and the Legislative Rule Making

Review Commission. v o

KEN HECHLER
Secretary of State
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THE SECRETARY OF STATE

THIS DATE pw—f’\ 5, 144
Entered ADMINISTRATIVE LAW DIVISION




