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FROM: West Virginia Real Estate Appraiser Licensing and Certification Board

LEGISLATIVE RULE TITLE:Legislative filed as emergency

1.

Authorizing statute{s) citationW. Va. Code 37-16-1 as amended (1951).

a. Date filed in State Register with Notice of Hearing:

May 23, 18cl

B, Wnat other notice, inecluding advertising, did you give
of the hezring?

letters sent :W. Va. Ass. Realators; W. Va. Banker's Assoc.:

President W.Va. Chapter Appraissal Ingstitute; Legislative Chairman

] - . . - iad -
W.Va Appraissal Institute; Presidsent W. Va. Chapterz Idependant . Fes Appraisers

e. Date of hearing(s):July 10, 1291

d. Attach list of persons who appeared at hearing, comments
reqeived, amendments, reasons for amendments.

Attached X ] No comments recseived

e. Date you filed in State Register the agency approved .
proposed Legislative Rule following publie hearing:
{be exact)

July 17, 1891 a.m.

£. Name and phone number(s} of agency person{(s) to contact
for additional information:

51 Galprin Executive Secretary for Board

814 Virginia St. East

Charlesteon, West Virginia 25301




TITLE 190
LEGISLATIVE RULES
WEST VIRGINIA REAL ESTATE APPRAISER
LICENSING AND CERTIFICATION BCARD

SERIES 1

§ 190-1-1. General.

1.1. Scope - These legislative rules establish definitions,
meeting dates and times, and various other provisions dealing with
the licensing and certificaticon of real estate appraisers by the
West Virginia Real Estate Appraiser Licensing and Certification
Board; along with standards cof conduct and penalties for real

estate appralsers.

1.2. Authority. - W. Va. Code § 37-14-6 as amended (1591).

1.3. Filing date. - .

1.4. Effective date. =~

§ 150-1-2. Definitions.

2.1. The following words and terms, when used in these
regulaticns, unless a different meaning is provided or is plainly
reguired by the context, shall have the fcllowing meanings:
Provided, those additicnal definitiens contained in West Virginia
Code § 37-14-2 as amended (15%1) are hersby Iincorporated by
reference inte these reculations by the Board. }

2.1.1. "Accredited colleges, universities, Junior and
community cclleges" means those accredited instituticns of higher
learning approved by the West Virginia Board of Diresctors or Board
of Trustees, or listed in the Transfer Credit Practices of
Designated Educational Institutiens, published by the American
Assoclation of Ceollegiate Registrars and Aémissions Officers.

2.1.2. "Adult distributive or marketing education programsh
means these programs offered at schools approved by the West
Virginia Board co¢f Directcrs or Board of Trustees, or any other
leocal, state, cor federal government agency, keoard or commission to
teach adult education cor marketing ccurses.

2.1.3. "Appraiser Qualificatien Board" means the beard
created by the Appraisal Foundation to establish appropriate
criteria for the licensure and certification of c¢ualified
appraisers by defining, issuing and promoting such qualificatien
criteria; to disseminate such qualification criteria to states,
governmental entities and cthers; and to develop or assist in the
develcpment of apprepriate examinaticns for gqualified appraisers.

2.1.4. "Classrcom hour" means 50 minutes cut <f each 60
minute segment of classroom instructicon. A "classrcom hour' shall




net be credited to any time spent in the performance of a home
study program or ceorrespondence course.

2.1.5. M"Experience” as used in these rules includes but is
not limited to experience gained in the performance of traditional
appraisal assignments, cr in the performance of the following: fese
and staff appraisals, ad valcrem tax appraisal, review appraisal,
appraisal analysis, real estate counseling, highest and best use
analysis, feasibility analysis/study, and teaching of appraisal
courses.

2.1.6. "Independent appraisal service" means an engagement
for which an appraiser is employed or retained to act, or would be
perceived by third parties or the public as acting, as a
disinterested +third party in rendering an unbiased analysis,
cpinien or conclusion relating to the nature, guality, value, or
utility of identified real estate or identified real property.

2.1.7. "Licensee" means any individual holding a license
issued by the Real Estate Appraiser Board to act as a licensed
residentiazl real estate appraiser.

2.1.8. "Local, state or faderal geovernment agency, board cor
commission® means an entity established by any local, federal or
state geovernment to protect or promote the health, safety and
welfare for the citizens of its démain.

2.1.2. '"Proprietary Schecl" means a privately owned scheol,
under the authority of a leoccal, state or faderal government agency,
board or commission, offering appraisal or appraisal related
courses. - _

Z2.1.10. "Real estate appraiszal or real estate related
organization means any appraisal or real estate related
organization formulated con a naticnal level, where its membership
extends tc more than one state or territory of the United States,
and where its educational courses or seminars meet standards set
forth by the organization.

2.1.11. "Registrant" means any ncnresident applicant who has
registered with the Beoard and who desires to perform a temporary
contract of real estate appraisal within this state.

2.1.12. "Specialized appraisal service" means an engagement
to provide appraisal service which does not £all within the
daefinition of "independent appraisal service®. The term may
include wvaluation, appraisals, analysis assignments and review
assignments. Regardless cof the intention of the e¢lient or
enployer, if the appraiser is, in fact, perceived by third parties
or the public as acting as a disinterested third party in rendering
an unbiased anzlysis, opinion or conclusicn.



2.1.13. "Uniform Standards o¢f Professicnal Appraiser
Practice" means those standards promulgated by the Appraisal
Standards Board o¢f the Appraisal Fcoundation for use by all
appraisers in the preparation of appraisal reports.

2.1.14. "Real estate appralsal activity" means the act or
proces of making an appraisal of real estate cr real property and
preparing an appraisal report.

§ 190-1-3. Real Estate Appraiser Licensing and Certification Becard
created, meeting dates, times.

3.1. West Virginia Code § 37-14=-5 as amended (1991),
established the Real Estate Appraiser Licensing and Certification
Beard (herein referred to as Beard). The Board shall meet every

third Wednesday of the second month of each calendar guarter at a
time to be determined by the Bocard.

§ 190-1-4. lLicenses.

4.1. ..The Beard shall issue to each licensed real estate
appraiser, a document stating that such license has heen issued
pursuant to West Virginia Law and specifying the license's
expiration date. The Board shall also issue a pocket card with the
name and licsnse number of the respective applicant, in a size and
form that the Becard adopts. All licensed real estzats appraisers
governed bv these rules shail place their respective title and
license number on any and all statements of gualifications,
contracts or other instyuments., including zdvertising media. Said
pocket . card remains the property of the Beard and Dust be
surrendered at any time upen reguest.

4.2, The Board shall alsc issue a certificate to all
individuals classified as a certified real estate appraiser
evidencing such certification and the expiration date. A
certificate issued under this section shall bear a certificate
number assigned tc the individual by the Board, to be placed on any
certified appraisal report performed by the appraiser, immediately
below his / her title. Said certificate number wm=¥ must also ke
placed cn all statements c¢f qualification, contracts or other
instruments, including advertising medium. The Board shall alsc
issue a pocket card with the name and certification number
included, to each certified real estate appraiser.

4.3. The Board shall maintain for public inspection during
regular Beard office hours, a complete and properly indexed reccrd
cf all applications for licensure or certification received, and
licenses cor certifications issued, renewed, revoked, cancelled or
suspended. A copy ©f such record shall be made availakle toc the
public upcn applicaticn and the payment of a reascnable fee
determined by the Board.
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§ 150-1-5. Standards of professional appraisal practice.

5.1. Each real estate appraiser licensed or certified under
these rules shall comply with the generally accepted standards of
professional appraisal practice and generally accepted ethiecal
rules t¢ be cbserved by a real estate appraiser. Generally
accepted standards of appraisal practice are currently evidenced
by the Uniferm Standards of Preofessional Appraisal Practice
promulgated by the Appraisal Foundation. After the holding of a
public hearing, the Board may make modifications of or additions
to these uniferm standards.

§ 1%0-1-6. Collection of appraisal fees.

8.1, No person engaged 1in the business of real estate
appraising shall bring any action in any court in this state to
cellect compensation for the performance of real estate appraisal
services for which service a license or certificaticn is required
unless said person can prove that he/she was the heoclder of a valid
real estate appraiser license or certification at the time of the
perfornance of the sarvice. )

§ 18C—-1-7. Penalty.

o

7.1. An indiwvidual acting as a licensed real estate appraiser
without first cbtaining the apprcpriate license shall be guilty of
a misdemeaner, and, upcon convicticon, shall be fined not less than
five hundred dellars ($500.00) nor more than one thousand deollars
($10C0.00). Said individual shall alsoc be ineligible to cbtain a
valid license for a pericd of one vyvear from the date of the
convicticn: Provided that, the Board may grant a license to such
person within such cne-year period upon applicaticn and payment of
fees; upen a finding of extenuating circumstances; and after an
administrative hearing therecon.

7.2. Any perscon acting as a certified real estate appraiser
without first obtaining a valid certification is guilty cof a
misdemeancr and, upen conviction, shall be fined not more than two
thousand five hundred dollars ($2500.00C), imprisoned in the county
jJail for not mcre than one year, or both.

7.3, If any individual receives money or anything else cof
value as a fee, commissicn, compensation or profit while in
viclation of these rules, said individual shall, in the addition
To those penalties mentioned above, be subject to a penalty not
less than *the amount of the rewuneration received nor more than
three times such sum, as determined by the court, which penalty may
be enforced in a court of competent Jjurisdiction by any perscn
aggrieved by the viclation.

§ 130-1-3. Rester.




8.1. The Board shall annually publish a roster of all persons
licensed and certified pursuant to these rules. A copy of said
register shall be made available to the public, upon application
to the Board, and the payment of a reasonably set fee to be
determined by the Board. '




The exemption which was adopted came from a recommendation of
the Board of Accountancy and is worded as follows:

2.3.8 A person engaged in the practice of public
accountancy as defined in W. Va. Code § 30-9%-2, including the
performance o©f a business wvaluation: Provided, that this
exemption shall nct apply to federally related transactions
as defined in the "Financial Institutions Reform, Recovery,
and Enfcrcement Act of 1%88%", 12 U.S.C. § 3331 et seq.

It is felt that the addition of this exempticn into the Board's
rules and regs would best serve the intent of the legislature by
creating both boards to act in a separate manner and to exert
jurisdiction over a different field of licensed professiocnal
persons respectively.




MEMORANDUM

TO: Secretary of State

FROM: Real Estate Appraiser Licensing and Certification Beard
DATE: . July L1é, 15381

RE: Public Hearing

The Beoard conducted a pubklic hearing concerning its proposed
rules that have bkeen filed as emergency rules on May 25, 1991.
This public hearing was preceded by various letters that were sent
to various heads c¢f sccieties and crganizations that might be
concernad with the passage of these rules and regulations. The
only attendance and commentary that tock place at the hearing con
July 10, 1991, was from those individuals listed cn the attiendance
sheet whe represented the field of public accountancy and who
addressed the relationship between the Board of Public Accountancy

and this Board.

The ccmments that wers received werse identical +tc those
comments that were previocusly included in twe letters f£frcm the West
Virginia Scociety of Public Accountants and the West Virginia Beard
of Accountancy. These Letters have been attached for the complets
content o¢f their respective arguments. The thrust of the
conversation at the hearing revelved around whether or not the Real
Estate Appraiser Licensing and Certification Board could exer:s
jurisdiction over public accountants whe perfcrm ‘'business
avaluaticns". The Becard asked questions c¢f those present and
determined from their answers and from advice of cocunsal that it
would be best if the rules in guestion were to contain an exemption
for these persons already licensed by the Board of Accountancy and
whe do acceunting work.

The exempticn that was written inte the rules of the Board was
dene sc because o©f the language of W. Va. Code § 37-14-3 which
states in essence that the passage of this respective act shall noct
prchibkit any person from engaging in any activity for which he/she
is licensed. It appears that public accountants de¢ perform a small
amount o©f work that could be perceived a constituting an
"appraisal”" of rezal estate, therefore, it would be best to allow
the <two respective Beards to police their own constituent's
activities and not tec allow this Board to assert jurisdiction in
the field of public accountancy. If that border of what
constitutes accounting work is crossed; after a review of the
definiticn of public acccuntancy in W. Va. Code § 30-9~2, then this
Board would be able to address the situaticn at that time.
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4000 5th AVENUE
P. O. BOX 179

First Huntington HUNTINGTON, WV 257060479
' National Bagk @ , [F?Aoﬁjtasgzdszz?az?a

July 2, 1991 )

Si Galperin, Executive Director
West Virginia Real Estate Appraisal
and Certification Board

Suite 212

8l4 Virginia Street East
Charleston, WV 25361

RE: Ccmments to Proposad Rules

Dear Mr., Galperin:

We are concerned that the requirements to become a
Certified General Appraiser are to stringent. The regquirement
of at least 1000 hours of non-residential property may prevent
or deter appraisers from attempting to become certified in ths
future. They are not allowed to do part of these hours after
licensing as do the licensed appraisers.

While we fully agree with most of the requirements, we
do not wish to 1imit the number of applicants who might wish
to become certified in the future,

Please convey cur comments to the Board at their July 10,
1991 meeting.

Very Truly Yours,

David B. Brownfield
Vice President

DBB/lrw

MEMBER

NTUR!
&
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STATE OF WEST VIRGINIA
WEST VIRGINIA BOARD OF ACCOUNTANCY
CHARLESTON, WEST VIRGINIA 25301
1-304/348-3557

July 5, 1991

Mr. Si Galperin

West Virginia Real Estate Appraisger
Licensing and Certification Board

Suite 212

814 Virginia Street, East

Charleston, West Virginia 235301

Dear Mr. Galperin:

Enclosed is a copy of a resolution which the West Virginia Stare Board of
Aczountancy adopted at its June 23, 1991, meeting.

As the new President of the West Virginia State Board of Accountancy, I will be
attending the hearing tc be held by the West Virginia Real Estate Appraiser
Licensing and Certificatioen Board nexrc Wednesday, July 10. Another member of cur
Board, Mr. Charies Sigman, will alse be attending this hearing on behalf of the
West Virginia State Board of Accountancy. We will be attending this measting as
fellow regulators in the State of West Virginia to express our concern over the
possible duplicate regulatien of public accountants and certified public
accountants by our two regulatory boards. Our Beard believes that certain business
valuation services and other services performed by certified public accountants and
public accountants as part of their public accounting services might be construed
to be alsec under the regulatory authority of your Beard. Our suggestion to vour
proposed rules would specifically state that West Virginia's public accountants
would not be required to be certified or registered by your Board.

Mr. Sigman and I can answer any questions you might have on this resolution at next

week’'s hearing. Flease feel free to call me before that time if 7ou have any
further questicns. My business telephone number is 346-0441.

.S

L. S le, Presitient

Sinéerely,

GLS/mlw

cc: West Virginia Board of Accountancy
Charles Sigman

201 Ls&S Building 812 Quarrisr Strest




STATE OF WEST VIRGINIA

WEST VIRGINIA BOARD OF ACCOUNTANCY
CHARLESTON, WEST VIRGINIA 25301
1-304/348-3557

RESOLUTTION

At a regular meeting of the West Virginia State Board of Accountancy held
‘pursuant Lo proper netice and at which a quorum of said Board was present, the

following motion was made by Cleve Meador, duly seconded and unanimously adopted:

WHEREAS, The West Virginia Real Estate Appraiser Licensing and
Certificaticn Beoard has preoposed certain legislative rules (Title 190, Series 2)
regarding the scepe of its regulatory authority over the real estate appraisal
prefession; and :

-

WHEREAS, said rules, as proposed, may arguably be construed to reach
certain activicies within the scepe of the practice of public accountancy as
regulated by this Board; and

WHEREAS, W. Va. Code § 37-14-3(a) provides that nothing in the Real Estate
Appraisal Licensing and Certification Act "shall be construed to prohibit anmy
person who is licensed to practice in this state under any other law from
engaging in the practice for which he or she is licensed™; and

WHEREAS, it is in the mutual interest of the public accounting and real _ .
estate appraisal professions, as well as those members of the public that they
serve, to aveid unnecessary dupliicative resgulation of the practice of public
accounting by both this Beoard and the West Virginia Real Estate Appraiser
Licensing and Certificatien Board;

NOW, THEREFORE, be it

RESOLVED, that the Chairman of this Board or his designee be authorized
and directed to propose on behalf of this Board by written and/er oral comment
to the West Virginia Real Estate Appraiser Licensing and Certification Board the
folleowing addition teo § 190-2-2 c¢f the proposed rules:

201 Ls&S Building 812 Quarrier Straec




STATE OF WEST VIRGINIA
WEST VIRGINIA BOCARD OF ACCOUNTANCY
CHARLESTON, WEST VIRGINIA 25301
1-304/348-3557

2.3.6 A person engaged in the practice of public accountancy as defined
in W. Va, Code § 30-9-2, including the performance of a business
valuation; Provided, that this exception shall not apply to federally
related transactions as defined in the "Financial Institutions Reform,
Recovery, and Enforcement Act of 1989, 12 U.S5.C. § 3331, et seq.

I hereby certify that the foregoing resolution was adopted by the West

Virginia State Board of Accountancy this 25th day of June, 1991.

e k.&w\ﬁj}cm
N

Secretary

[SEAL] -

201 L&s Building 812 Quarrier Strest
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59 Ckl.St.Ann. s 858-702

CKLAMOMA STATUTES ANNOQTATED
COPR. {¢) WEST 1991 No Claim to Orig. Govt. Werks
TITLE £%. PROTFESSIONS AND OCCUPATIONS
CHAPTER 2C.--0KLAHOMA REAL ESTATE LICENSE CODE
ARTICLE VII. CERTIFIED REAL ESTATE APPRAISERS ACT

s 858-702. Application of Act

A. This act [FN1] shall not apply to any appraisal or appraiser involving any
transaction or proceeding which does not involve FEDERALLY RELATED TRANSACTIONS
covered by the Financial Institutions Reform, Recovery, and Enforcement Act of
1989. [FN2] _

B. Certified public accountants, licensed in the States or other U.S.
jurisdictions, who perform appraisals of real estate incidental to the
performance of professional services they provide to clients are excluded from
the licensing and certification provisions of the Oklahoma Certified Real
Estate Appraisers Act [FN3] unless the appraisal is related teo a federal
transaction covered by the Financial Institutions, Reform, Recovery and

Enforcement Act of 1986.
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Mr, Larry Puccio, Chairman

West Virginia Real Estate Appraiser
Licensing and Certification Board _ s

Suite 212 ] T [

814 Virginia Street, East

Charleston, West Virginia 25301

Re: Proposed Legislative Rules - Title 190, Series 2

Dear Chairman ®Puccio:

We represent the West Virginia Society of Certified
Public Accountants ("Society"! and have been agsked to submit
the Society's comments on certain legislative rules proposed by
your Board. The Scciety has existed since 1819 and represents
the maijority of the certified. . public accountants practicing in
West Virginia. The Society has little comment on the Beard’'s
regulation of the real estate appraisal industry as such.
Instead, the Society requests the Boaré to make clear in its
rules that practicing certified public accountants ares not
subject to Beard certification or licensura..

Background _ - - -

Wwest  Virginia has closely ragulated the public
accounting . profession since 1911, In 13889, our Legislature
reenacted Chapter 230, Article 2, of the West Virginia Ccde to
cemprehensively address the profession through the reconstituted
State. Beard of Accountancy. This 1983 legislation makes clear
that Society members are engaged in the practice of public
accountancy nct only when they render traditional ovinions with
respect to Iinancial statements, but also whenever they engage
in any of a variety of activities while holding .themselves out
as certified public accountants:

"Practice of public . accountancy" or
"public accounting” means: (i) The giving of
an assurance, 1in a report. or otherwise,
whether expressly or implicitly; or (ii) in




JacrsoN & KErLrYy

Mr. Larry Puccio, Chairman
June 28, 1991
Page 2

the case of a person hcoclding himself cut as
a certificate holder, the performance Of oOCf
offering to perform any service involving
the use of accounting or auditing skills,
including, but not limited to, management
advisory cr consulting sarvices, the
preparacion of tax returns, the rendering of
tax services, the keeping of books of account
and related accounting records and the
preparation of financial statements without
Ehe expression ¢of an assurance . , .

W. Va., Code § 30-9-2 (emphasis added).

This broad definition of public accounting is
appropriate. The profession today reguires of its practiticners
competence nokt conly in the preparation and analysis of financial
statements, but also in a variety of "management advisory or
consulting services™ {(to use the words of the statute) in which
Scciety members routinely engage under the close scrutiny of
the State Beoard of Accountancy. Relazted stztutory provisions
and the rules and regulations preomulgated by the State Board of
Accountancy impese on certifised public accountants educational
{including continuing education} and other reguirements. In
short, State regulation of the public accounting profession is
active, stringent, and comprehensgive, as it should be,

The Legislature was sgensitive to thiz established
regulaticn of public accounting when it enacted a vear later
the Real Estate Appraisal Licensing and Certification Act
("Act"), W. Va. Code § 37-14-1, et seq. Section 37-14-3(a) of
the Act provides in part: - T

Ncthing in this article, however, shall be
construed to prohikit any person who 1is
licensed to practice in this state under any
other law from engaging in the practice for
which he or she is licensed.

While the Legislature in § 37-14-4 provided a number of express
exceptions to licensure and certification requirements, it did
not enumerate in that provision the "any other laws" referred

to in § 37-14-2(a),. Rather, the Board was provided extensive
rule making authority in § 37-14-6, It is these Board rules --
filed with the Secretary of State on May 23, 1991 -- to which

the Society proposes three specific meodifications,




JACKSON & KELI Y

Mr, Larry Puccio, Chairman
June 28, 1991
Page 3 - — e

Business Valuation

Society members are occasionally called upon in the
practice of their profession to evaluate the worth of various
businesses, the assets of which may include real property. In
order to clarify that these business valuations do not fall
within the provisions o¢f the Act, the Society suggests that
§ 190-2-2 of the proposad rules be amended as follows:

2.3,6. A person who perfarms any assessment
as to the wvalue ¢f a business, commonly
referred to &s a "business valuation."

The preoposed subsection would simply clarify that business
valuation i1s not part of the regulated real estate appraisal
industry.

EXpress EXception for Public Accounting

The Society z2lso asks that the Board amplify the
statutory exception in § 37-14-3{a) of the Act by adding to
§ 190-2~2 ¢f the rules a specific subsection regarding the
public accounting profession:

2.3.7. A person engadged in the practice of
public acccuntancy as defined in W. Va. Code
§ 30-9-2; Provided, that this aexception shall
not apply to federally related transactions
as defined in the "Financial 1Institutions
Referm, Recovery, and Enforcement 2act of
198%," 12 U.5.C. § 3331, et seg.

The proviso 1s necessary to ensure that West Virginia law
continues to satisfy the 1989 federal legislation that addressed
perceived abuses in the real estate appraisal industry. It
appears that Beard licensure or certification is absolutely
required in certain instances specifically addressed by
Congress, and we note. that & similar provisc has already been

included in § 1890-2-2.3.5 of the proposed rules.

Cther states have already confronted duplicative
regulation o¢f public accounting by expressly excepting the
profession from laws like the Act., We attach for the Board's
consideraticon the pertinent provision from the Oklahoma
Certified Real Estate Appraisers Act. The changes proposed by
the Society are consistent with the Oklahoma approach and will




