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NOTICE OF AN EMERGENCY AMENDMENT TO AN EMERGENCY RULE

ACGENCYYest Virginias Real Escate Aprnraiser Licensing TITLE NUMBER: 180
and Certification RBoard
DATE EMERGENCY RULE WAS QRIGINALLY FILED: May 23, 1&cl

15 THIS TEE FIRST EMERGENCY AMENDMENT TO THE ORIGINALLY FILED EMERGENCY RULE:

s es -
IS TEIS THE SECOND EMERGENCY AMENDMENT TO T=E ORIGINALLY""IL...D EMERGENCY RULE:

DATE OF FIRST EMERCGENCY AMENDMENT:

5 1
SERIES NUMBER OF RULE:Series __ TITLE OF RULE Rules and racularicns

cf the Resl Estate Appraiser licensing and Certificaiteon Beard

— — ——— | —— T—— — — — — — ~—— — — —— — — — —— — — — ——

THE ATTACEHED IS AN EMERGENCY AMENDMENT TO AN EXISTING EMERGENCY RULE. THIS
EMERGENCY AMENDMENT BECOMES EFFECTIVE AFTER APPROVAL BY SECRETARY OF
STATE OR 38TH DAY AFTER FILING, WHICHEVER CCCURS FIRST.

THE FACTS AND CIRCUMSTANCES CONSTITUTING THE EMERGENCY AMENDMENT ARE AS

FOLLOWS: BA’ccording to statute, the original'wo*d_'_ng cof Sec. 180-1-4 was incorrect.
The Beoard is _amending this section so that it reads correct with the duties imposed
by statute.. The Board must issue & pocket card to both licensed and certified
appraisers and is recuireing both 0f these individuzls to place their titfle and number
on any documents that thev sign. There was also a change to reflegt a change in
wording by adding the third paragraph to Sec. 4.1 and changing the word may tso MUST
in the third paragraph of Sec. 4.2. These amnendments will make it easier for the
board o moniteor the actions of its licenseé&s and to protact the interests of the publl

by providing a system of better accountabiliity.
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FISCAL NOTI FOR PROPOSED RULES FiLFD

90 HAY 23 MG 57

hTe of Rula: X Legislacive Ir e‘-_.

WV Real Estate Appraisexr . .

Licensing and Certification Board el .

carz, S Acdrass Suite 212, 814 Virginia st. =.
Chariesten, WV 283C1

‘ ) ARGAL TISCAL YEAR
1. EfZect of Prspesec Rrlael Increaca Cectmasa) Qurrant Newt Thersafiar
Eswimared Towal Cost s
- * 3 Esfcco. 137,000.00
Ferscozl Seriises 43,000.] 48,500.C0
- p—— T, -
Cur—an: Segemca 63,000.| 48,000.00
Rezairscand Alsewaeioog 0 C.2
FEori—ann ] 2,00C. 2,0CC.00
Ctmar '
48,500.0 18,500.2¢C

Lo . .Nex= yea:: will be. - :.:st_full_year:.cfzcgﬁa::.cn._.m_ﬁmds ara .genaratad
... by Zees that:are-recsived-fromrapolications~fromethe-board-for licensure. .
R "-'-cr:c-'-t:..f_.ca.t..on- “TheexpensasTaresestimataerof-the-cost—incorred in the
7 soperatiom: cf-,mm'mm;._m‘:gmes_mas a commuker
- expense raimbursements ,Tprincing-feescand-artorneyssfeas,

- ' 3. _,Cb]ec:'_.ves_ct..m.ra.es,_%_ o o e

= _‘ “‘“The objective is to ailcow the-bca:é:ta Miwmmﬁly created obligation
of licensing and certifying real estate-appriasers pursuant to W, Va. Code
Section 34-14-1 et seg. as amended (1991)., These duties include the issuance

©f licenses' and certificaticns, charging of fees, investigations and hearings.




<. Exglarasion ¢f Cverall foonemic Immacs of Proocsed Rule
A. Zosnomic Impact on $nana Govaerrmmencs.

Nene

. Ecornemic Imzack on Polimisel Subdivisions: Srecific Indusheias;
1 amw - 1} s - - ’
Specific ooTurs of cizizerns.

n

The citizens of thig Stars who will requiva real estake appraisal services
will 2e raguired £ engage only licansed real estate arcraisars for all

real estate appraising. THose licensed to perform appriasal work will be
required Lo submit an applicatior fee, ‘arnual fees for »apawal and examination
faag > &ha heard. Financial institutions, as of January 1, 1992, will

no loncer ke able to approve real estats mortgages without fthe utilization of
li&@mﬁce%i‘gpmf wlsi"_*.."'-Eé-.sf‘.:'-""-’-‘:: as Laz-a.

he annual fees which ars =2 be paid by licensed or caxrtified real .estate
appraisers will in all liklikecd be passed on the public in rhe prics

of appraisals.
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DATE:July 1%, 1951

T

LEGISLATIVE RULE-MAKING REVIEW COMMITTEE

FROM: West Virginia Real Estate Appraiser Licensing and Cer=ification RBoard

LEGISLATIVE RULE TITLEI:legislative filed as emergency

1.

Autherizing statute(s) citationW. Va. Code 37-158-1 as amended (1S¢1).

Date filed iIn State Register with Notice of Hearing:

May 23, lssl

b. Wnat other nesice, including advertising, did you give
of the hearing?

lettaxrs sent :W. Va. Ass. PFealators; W. Va. Zanker's Asscco.;

President W.Va. Chapter Apcraissal Instisute: Legisliasive Chaizman

0 - LY "f- - -
W.Va Apprzissall Inscirurss; Prasidesme W, Va. Chapzar Idependant Fes Arpraisars

‘ PR . . =alas 1 b
¢. Data of hearing{s):Julvy 10, 182l

d. Attach list of persons wno appeared at hearing, comments
received, amendments, reasons for amendments.

Attached % 7 No ccmments. recsived

e. . Date ycu filed in.State Register-the agency—approved
provesed:-Legislative Rule following:public hearing:
(be_exacs)

July 17, 1921 a.m.

'F Name and phene numper{s) of agency person(s) tc contact

for additional. inform=tion:

Si Galprin Executive Secretary for Board

8l4 Virginia St. Eas+t

Charleston, West Virginia 25301




FiLED

‘DATE: May 23, 1991

- B3 MAY 23 - MM T 5T
TO: LEGISLATIVE RULE-MAKING REVIEW COMMITTEER . .

gFRICT d v LT LS

FROM: West Virginia Real Estate Appraiser Licensing and Cerkffiphtion Board
EMERGENCY RULE TITLE: 1290
1. Date of filing: May 23, 1991
2. Statutery autherity for promulgating the eme*gency

m1las W. Va. Code Sectieon 37-14-1 et seg. as amended {1391)

3. Data of Ziling of proposed legislative rale: mae 22, 1991

4. Does the emergency rule adopt new 1a.guage or dees it
amend ¢r rapeal 2 currant lng-sla ive rula?

New language

s. Eas the same 'gr ;similar-- gmargency-rule.pravicusly -bean
£iled and expirad?
Na

. ~8., State,nwith-particularity, -those-facts—and -circumstances——-
o -wn_ch:maka_tne_emezgency**ule;necesaz:y— o__tne::mmedzate:;
Prasarvaiti on,ofﬁpumllc_zeace,_naa_th,_sa_ety*c:-we;:a:e.w

" The Boarcé is a new board cr=atad pursuant to legislative enactments .

and kthermiore, needs ¢ adopt the attached emergency ruies, 1n.craer -

tto _establish policies, guidelines and progsduras -for-its funct..cm.ng’f >
e .- in.licensing or cert:.‘ymg real estate APDIALSErS.




7. If the emergency rule was promulgatad in order to comply
with a time limit egtablished by the Code or federal
statute or regulaticn, citz the Code provision, fedearal
statute or regulaticn and time limit established thersin.

Titla XTI Federal Institutions Reform, Racovery and Inforcement Act of 1989,
W. Va. Code Sechion 37-14-3 as amended (l8%i) - July L1, Ll¥2.

8. Stata, with paxiticularity, thcse facts and circumstancas
which make the emergency rule necessary to pravent sub-
stantial harzm to the public intersst.

Dursuane to the board's authoritv derived from W. Va. Code Section 37-14-3
11 real estate appraisal activity perormed in this States mMUST Se  dOne

bv either licensed or cer=ified appraisers as issued by the foard. If

the boarsd does not file emergency rules witn The SecreTary oI State s @flice,

shen the beaxd hag no rules or regqulations governing.their issuance of

licenses® Or cSr—-ticat-ons. 1Ihe lecisSlactive TUules aL50 ESLALLiLish SCAncarcs

for the vraceics of professicnal rezal estats appralisars.




TITLE 180
LEGISIATIVE RULES
WEST VIRGINIA REAL ESTATE APPRAISER
LICENSING AND CERTIFICATION BOARD

SERIES 1

§ le90=-1-1. General.

1.1. Sccpe - These leglslatlve rules establish deflnltlons,
meeting dates and times, and varidus other provisiocons deallng with
the licensing and certification of real estate appraisers by the
West Virginia Real Estate Appraiser Licensing and Certification
Beard; along with standards of cenduct and penalties for real
estate appraisers.

1.2, Authority. - W. Va. Code § 37-14-6 as amended (1991).
1.2. Filing date. - - . ] .
1.4. Effective date. - .

§ 1s0-1-2. Definitions.

2.1. The focllewing words and terms, when used Iin these
regulaticns, unless a different meaning is provided or is plalnly
requlred by the context, shall have the ;OllOWlng meanings:
Provided, those additional definitions contained in West Virginia
Code §_ 7-14~2 as amended (1891) are hereby incorperated by
reference into these regulaticons by the Bcard.

2.1.1. "Accredited colleges, universities, juniecr and
community colleges” means those accredited institutions of higher
learning apprroved by the West Virginia Bcard of Dlrecto:s or Becard
of Trustees, c¢r listed in +the Transfer Credi Practices of
Designated Educational Institutiens, published by the American
Asscciaticon of Collegiate Registrars and Admissicns Cfficers.

2.1.2, "Adult distributive or marketing education programs®
means these jprograms offered at schools approved by the West
Virginia Board of Directors or Beard of Trustees, or any other
lecal, state, or federal government agency, board or commission to
teach adult education or marketing courses.

2.1.3. "Appraiser Qualification Board" means the board
created by the Appraisal Foundation to establish appropriate
criteria for the licensure and certification of gqualified
appraisers by defining, issuing and prometing such qualification
criteria; to disseninate such qualificaticn criteria to states,
governmental entities and others; and to develop or assist in the
development of apprcprlate examinations for qualified appraisers.

2.1.4. "Classroom hour' means 50 minutes ocut of each 60
minute segment of classroom instructicn. A "classrocom hour' shall




not be credited to any time spent in the performance of a hcme
study program or correspondence course.

2.1.5. T"Experience" as used in these rules includes but is
net limited to experience gained in the performance ¢f traditicnal
appralisal assignments, cor in the performance of the folleowing: fee
and staff appraisals, ad valorem tax appraisal, review appraisal,
appraisal analysis, real estate counseling, highest and best use
analysis, feasibility analysis/study, and teaching of appraisal
courses. EEE

2.1.6. "Independent appraisal service" means an engagement
for which an appraiser is employed or retained to act, or would be
perceived by third parties or the public as acting, as a
disinterested third party in rendering an unbiased analysis,
cpinion or conclusion relating toé the nature, cuality, value, or
utility of identified resal estate or identified real property.

2.1.7. "Licensee!" means any individual heolding a license
issued by the Resal Estate Appraiser Board to act as a licensed
residential real estate appraiser.

2.1.8. "Local, state or federal government agency, board or
commission" means an entity established by any lccal, federal or
state government to protect or promote the health, safety and
welfare fcr the citizens of its domain.

2.1.2. "Proprietary Schocl" means a privately owned school,
under the authority of a leccal, state or federal government agency,
board or commission, cffering appraisal or appraisal related
courses. -

2.1.10. "Real estate appraisal or real estate relzated
crganization" @means any appraisal or rzal estate related
crganization formulated on a national level, whers its membership
extends to more than one state or territory of the United States,
and where its educational courses or seminars meet standards set
forth by the organization.

2.1.11. "Registrant" means any ncnrasident applicant who has
registered with the Board and who desires to perform a tempeorary
contract cf real estate apprraisal within this state.

2.1.12. ‘"Specialized appraisal service" means an engagement
to provide appraisal service which deoes net fall within the
definiticon cf m"independent appraisal servicen". The term may
include wvaluation, appraisals, analysis assignments and review
assignments. Regardless of the intention of the client cor

empleoyer, if the appraiser is, in fact, perceived by third parties
or the public as acting as a disinterested third party in rendering
an unbiased analysis, cpinion or conclusicn.




2.1.13. "Uniform Standards of Professional Appraiser
Practice means those standards promulgated by the Appraisal
Standards Bcard of the Appraisal Foundation for use by all
appraisers in the preparation of appraisal reperts.

2.1.14. "Real estate appraisal activity'" means the act or
proces of making an appraisal of real estate or real property and
preparing an appraisal report.

§ 190~1-3. Real Estate Appraiser Licensing and Certification Board
created, meeting dates, times.

3.1. West Virginia Code § 37-14-5 as amended (1991),
established the Real Estate Appraiser Licensing and Certification
Beoard (herein referred to as Board). The Board shall meet every

third Wednesday of the second month of each calendar quarter at a
time to be determined by the Beard.

§ 190-1-4. Licenses.

4.1, The Beoard shall issue to each licensed real estatas
appraiser, a document stating that such license has been issued
pursuant <to West Virginia Law and specifying the license's
exXpiration data. The Board shall also issue a pocket card with the
name and license number of the respective applicant, in a size and
form that the Board adcopts. All Jicensed real estate appraisers
governed bv These rules shall vlace their respective title and
license nunber on any and all statements of cuslifications,
contracts ¢r othex instruments. including advertising media. Said
pockeat card remains the preoperty of the Board and nust be
surrencdered at any time upon raguest.

4.2. The Becard shall alsc issue a c¢ertificate to all
individuals classified as a certified real estate appraiser
evidencing such certification and the expiraticn date. A

certificate issued under this section shall bear a certificate
nunber assigned to the individual by the Board, to be placed cn any
certified appraisal report performed by the appraiser, immediately
belew his / her tifle. Said certificate number =mey must also be
placed on all statements of gqualificaticn, contracts or other
instruments, including advertising medium. The Board shall alsc
issue =2 pocket card with the name and certification number
included, to each certified real estate appraiser.

4.3. The Becard shall maintain for puklic inspection during
regular Board office hours, a complete and properly indexed recorsd
of all applications for licensure or certification received, and
licenses c¢r certifications issued, rsnewed, revoked, cancelled or
suspended. A c<opy of such recerd shall be made available to the
public upon application and the payment of a reasonable fee
determined by the Board.




§ 130-1-5. Standards cf profeésional appraisal practice.

5.1. Each real estate appraiser licensed or certified under
these rules shall comply with the generally accepted standards of
prcfessional appraisal practice and generally accepted ethical
rules te be cbserved by a real estate appraiser. Generally
accepted standards of appraisal practice are currently evidenced
by the Uniform Standards of Prcfessicnal Appraisal Practice
promulgated by the Appraisal Foundation. After the holding of a
public hearing, the Beard may make medifications of or additions
to these uniform standards.

§ 150~1-6. Collection of appraisal fzes.

6.1. No perscn engaged in the kusiness of real estate
appralising shall bring any action in any court in this state to
cellect compensation for the performance of real estate appraisal
services for which service a license or certification is requiresd
unless said perscn can prove that he/she was the holder of a valid
real estate appraiser licenss or certification at the time of the
performance c¢f the service. '

§ 1s0-1-7. Penaltyv.

7.1. An individual acting as a licensed real estate appraiser
without firsit cbtaining the appropriate license shall be guilty of
a misdemeanor, and, upen convicticon, shall be fined not less than
five hundred decllars ($300.00) nor mecre than one thousand dollars
($1000.00). Said individuzl shall also be ineligible to obtain a
valid license for a pericd of cone year from thse date of the
convicticn: Provided that, the Board may grant a license to such
person within such one-year period upen application and payment cof
fees; upon a finding of extéruating circumstances; and after an
administrative hearing thereson.

7.2. Any perscn acting as 3 certified real estate appraiser
withecut first cktaining a wvalid certification is guilty of a
misdemeancr and, upeon conviction, shall be fined not mere than two
thousand five hundred dollars ($£2500.00), imprisoned in the county
jail for not more than cne vear, or both.

7.3. If any individual receives money or anything else of
value as a fee, commissicn, c¢ompensation or profit while in
violation of these rules, said individual shall, in the addition
te those penalties mentioned above, be subject to a penalty not
less than the amcunt o©f the remuneraticn received nor more than
three times such sum, as determined by the court, which penalty may
be enforced in a court of competent jurisdiction by any persen
aggrieved by the wviclaticn.

§ 190-1-8. Roster. : T




8.1. The Board shall annually publish a roster of all perscns
licensed and certified pursuant to these rules. A copy of said
register shall be made available to the public, upon application
tc the Board, and the payment ©f a reasonably set fee to be
determined by the Board.




OFFICE OF THE ATTORNEY GENERALFILED
MAR!OQ Jd. PALUMBO o WY 23 1D ST

‘ GIFEC T ot ;;j;;’

TO: W. Va. Secratary of Statea DATE: 08/23/91
West WVirginia Real ZEstate Appraiser Licensing and
Certification Beard.

RE: Title 130 Lagislative Rules, Series 1 thrsugh 4 Summary
cZ Propesed Rules. )

The legislative rulaes that ars propcsad by the Real Estats

Appraiser Licansing and Certificaticn Beard are zrules wnlcaw
establish pclicies, standards and provisicons that will .enable .the
Board to acs2pt zrpplicaticns frem individuals wisning ts become.
either licensesd or certified as real astata appraisers in the Stata
of West Virginia. In grder fcoxr real estats appraisers te practics
thelr professicn afitar December 31, 1991; the date in wnich the
Becard has determined that the Real ?s_ate Appraiser Licensing and
Certificaticn Act will take effect; the EBecarid nust fcllow the
provisicons <that they have developed in these rules for the .
licensing andé certifying cof these applicants.

These legisiativ mules alsc estahlish .definiticns _andu
procedures—for the. Boar~ teo cperata in its.day today-activities:.
as a professicnal licensing toard, These rules . . establish the .
rrocedures, polices and grounds by wihich real estate appraiser.
licenses' and certificaticns nmay be renewed; preoecedures for the.
Beard to fellew when it is in receipt of complaints; when it needs .
to ccnduct hearings cor ﬂnvestlgatlcns, or when the Board needs tc,‘
take scme disciplinary action regarding the activity cf a real .

tate appraiser under it's Jurisdictien whe has viglated
established ethical and/or procfessicnal standards. ‘

7l e Sk B

Agency Head or Autifiorized Representative
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WEST VIRGINIA
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The 100G Sth AVENUE

P. ©. BCX 179

First Huntington FUNNGTON: WY 257060179
 National Bank @ FaX (3041 526253

July 2, 1981

Si Galperin, Executive Director
West Virginia Real Estate Appraisal
and Certification Beoard

Suite 212

8l4 Virginia Street Zast
Caarleston, WV 25381

RE: Comments to Proposed Rules

Dear Mz, Galperin:

We are concerned that the reaguirements to bacome a
Cerzifiad General Appraiser ars to stringeant. The reguiramant
0f at least 100Q hours cof non-residential propercy may pravent
or deter zppraisers from attempting to beccme cer=ifiad in the
furure, Thay are not allowed to do partc of these hours after
licensing as dc the licenszad appraisars.

Waoile we fully agree with most of the raquiresments, we
do mot wish to Llimit the number of applicants who might wish
to become certified in the future.

Flease convey our comments =c the .Board at their July 10,
1991 meating.

Very Truly Yours,

David B. Brownfield’///

Vice President

DER/1lrcw

MEMEBER

CENTURION,
A

e it




STATE OF WEST VIRGINIA

WEST VIRGINIA BOARD OF ACCOUNTANCY
CHARLESTON, WEST VIRGINIA 25301
1-304/3438-3557

July 5, 1991

Mr. 31 Galperin

West Virginia Real Estate Appraiser
Licensing and Certificatiocn EBoard

Suite 212

814 Virginia Strast, Eastc

Charlestom, West Virginia 25301

Dear Mr. Galperin:

Enclesed is a copy of a resoluticn which che West Virginia State Board of
Accountancy adopsad at itcs Jume 23, 1991, meecing.

As the new Pregidens of the West Virginia State Board of Aczountancy, I will he
actending the hearing to be held by the Wes:c Virginia Real EZstata Appraiser
Licensing and Cercificarion Bgard mex: Wednesday, July 10. Anocher member of ouxr
Board, Mr. Charies Sigman, will zls50 be attending this hearing on behalf of the
West Virginia Stars Board of Accountancy. We will be atzending this meecing as
fallow Tegulators 1o the Stats of West Virziomia to exprass our concarnl over tis
possible duplicates reguiztion of public accouncancs and cazruified publis
accounTanis DY our Two ragulatory boards. Our Beoard believes zhat cerrtain business
valuaction services and orther sarvices performed by cercified public aceountants and
public accountanss as part of. their public aceouncing services might be construed
to be also under the regulatory authority of your Board. OQur suggesction ©o your
proposed rules would specifically stacte that West Virginia‘s public aceountants
would nof be reguirsd to be certified or registersd by your Board.

Mdr. Sigman and I ¢an answer any questions you might have on this resclution at nexz
waek’s nearing. Flease feel free te call me befora that time i1f you have any
further questions. My business telephone number is 348-0441,

S

L. 8 le, Presifent

-

Sincerely,

GLS/mlw

ce: West Virginia Board of Accountancy
Charles Sigman




STATE OF WEST VIRGINIA

WEST VIRGINIA BOARD OF ACCOUNTANCY
CHARLESTON, WEST VIRGINIA 25301
1-304/348-3557

RESQLUTTION

At a regular meeting of the West Virginia State Board of Accountancy held
-pursuant to proper netice and at which a quorum of saild Board was present, the

follewing mection was made by Cleve Meador, duly saconded and unanimously adopted:

the scope of its regulatory authority owver the real estate appraisal

WHEREAS, The West Virginia Real Estate Appraiser Licensing and
Cartificarion Beard has proposed certain legislaciwve rules (Ticle 190, Series 2)
regarding t

professicn; and

WHEREAS, said rules, as proposad, may arguably be construed tg reach
cerrain activicies within the scope of the practice of public aeccemmcancy as
regulacad by this Beazarcd:. and

Appraisal Licensing and Certification Act "shall be comstrued to prohibit any
persont whe is licensed to practice in this state under any other law from
engaging in the practice for which he or she is licensed”; and

WHEREAS, W. Va. Csde § 37-14-3{a) provides that nothing in the Raal Estats

WHEREAS, it is in the mutuwal intesresc of the public . zccounting.and.real. .
estate appraisal professions, as well.as those-memhers of_the public:that . thay -
sarve, to avecid. unnecessary-duplicative regulation-of the ‘practice.of publie..
accountcing by beoth this .Board-and the West Virginia Eeal _Estats Appraiser -
licensing and Certification Board;

NOWw, THEREFORE, be it

RESCLVED, that the Chairman c¢f this Board or his designee be authorized
and directed to propose on behalf of this Board by written and/or oral comment
to the West Virginia Real Estate Appraiser Licensing and Certificarcion Board the
following addition to § 190-2-2 of the proposed rules:

201 Ls&s Building 812 Quarrier Street




© STATE OF WEST VIRGINIA
WEST VIRGINIA BOARD OF ACCOUNTANCY
CHARLESTON, WEST VIRGINIA 25301
1-304/348-3557

2.3.6 A persomn engaged in the practice of public accountancy as defined
in W. Va. Code § 30-9-2, including the performance of a business
valuation; Provided, that this exception shall not apply to federally
related transactions as defined in the *Financial Institutions Reform,
Recovery, and Enforcement act of 198%™, 12 U.S5.C. § 3331, et seq.

I hereby certify that the foregoing reselution was adopted by the West

Virginia State Board of Accountancy this 25th day of June, 1991,

n){\ S L SMKJ LCWA
(7 Secracary Q

[SEAL] .

201 L&s Building 812 GQuarrier Strest




Jacwmso~w & Koo

Mr. Larry Puccio, Chairman
June 28, 1991 .
Fage 2 ) I .

the case of a person holding himself ocut as
a certificate holder, the performance of or
offering to perform any searvice involving
the use oI accounting or auditing skills,
including, but not limited to, management
adviscory or consulting sarvicess, tne
DLeparacion of LiAX Lecurns, the rendering of
tax services, the keeping of books of account
andg related accounting reccrds and the
preparation of £financial statements withoux
the expression of an assurancs . . .

W. Va. Code § 30-2-2 {emphasis added).

This broad definition of public _accounting is
approgpriatae. The profession :todav requires of its practitioners
comretence not only in the preparaticn and analvsis of financial
statements, out alisc in =z variesv of "management zadvisory or
consuliing sarvices™ (to use the words of 2hsa stcazuts) in which
Sccisty members rouiinely engage under the closa scrutiny of
the State Beoard cof Accountancy. Relaced stacunory provisions
and the rules and regulations promulgaced by She Stats Board of
Accountancy I1mpose on certifisd pubklic acscountanss aducacional
(including continuing education) andéd gther regQuiraments. In
shert, State ragulation of the public accounting Frofession is
active, stringent, and comprehensive, as it should be.

The Legislzture was sensitive +to this estanbhlished
regulation of public accounting when it enacted a year later
the Real Estate Appraisal Licensing and Certification _Act
("Act®™}, W. Va. Code § 327-14-1, et seg. Secticon 37-14-3(a) of
the Act provides in par:: )

Nothing 1in this article, however, shall be
construed to pronibit any person who is
licensed tc practice in this state under any
cther law £from engaging in the practice for

which he or she is licensed.

While the Legislature in § 37-14-4 provided a number of express
exceptions to ligcensure and certification requirements, it d4did
not enumerate in that previsien the *any other laws® reaferred
to in § 37-14-3{(a}. Rathner, the Board was provided extansive
rule making zuthority in § 37-14-5, It is these Beard rules --
filed with the Secretary of State cn May 23, 1881 -- teo which
the Society proposes three specific modifications.
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Business Valuaticon

Scociesty members are occasicnally called upon in the
practice of their profession toc evaluate the werth of various
businesses, the assets c¢f which may include rezl property. In
order to clarify Ethat these business wvaluations d¢ not fall
within the provisions of the AckZ, the Society suggests that
§ 190-2-2 of the provosed rules be zmended as follows:

2.3.6. A person who performs any assessment
as to the value of a business, commenly
referred toc as a "business valuation.”™

The proposed subssachiicn would s
valuation is not part of the ragulated real
industry. i T , .

imply clarify that business
1 estzte appraisal

{press IZxception for Public Accaunting

U]

The Society alsc asks that the Board amplify the
statutory exceprion in § 37-14-3!z2) £ the Act by adding to
§ 1%0-2-2 oI the rules a speciiic subsecticon rsgarding the
public zczeounting profession:

2.2.7. A person encaged in the practice of

public accountancy as defined in W. Va. Code

§ 20-9=2; Provided, that this excepticn shall

not apply £¢ federally related transacticns

as defined in the "Financial Institutions

a
Reform, Recovery, anéd Enforcement Ac:z of
1989, 12 U.s.C. § 32331, et seq.

The provise L1s necessary to ensure &that West Virginia._ law
contcinues to satisfy the 1989 federal legislation that addrassed
perceived anbuses in the real estate appraisal industry. It
appears that Beard licensure or certification is abpsoclutely
reguired in certain instances specifically addressed by
Congress, and we note that a similar proviso has already been
included in § 150-2-2.3.5 of the propcsed rules.

Other states have alreadv confronted duplicative
regulaticen o0f public accounting by expressly excepting the
profession from laws like the Act, We attach for the Bcard's
consideration the pertinent provision from the Cklahoma
Certified Real Estate Appraisers Aci. The changes proposed by
the Society are consistent with the Oklaheoma approach and will
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CKIAHOMA STATUTES ANNOTATED 7
COPR. (c) WEST 1991 No Claim to Crig. Govt. Works
TITLE 53%. PROFESSIONS AND QCCUPATIONS
CHAPTER 20.--CKLAHOMA REAT, ESTATE LICENSE CODE

ARTICLE VII. CERTIFIED REAL ESTATE APPRAISERS ACT

s 858=-702. Applicaticn of Act

A. This act [FN1] shall not apply tc any appraisal or appraiser involving any
transaction or procseding which dees net inveolve FEDERALLY RETATED TRANSACTIONS
covered by the Financial Institutions Reform, Recovery, and Enforcement Act of
1989. [FN2]

B. Certified public accountants, licensed in the States or cother U.S.
jurisdictions, who perform appraisals of re=al estate incidental to the
rerformance of professicnal services they provide to clients are excluded from
the licensing and certification preovisions of the Oklahoma Certified Real
Estate Appraisers Act [FN2] unless the appraisal is related te a federal
transacticon covered by the Financial Institutions, Reform, Recovery and

Enforcement Act of 1986.
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MEMORANDUM
TQ: Secratary of State
TROM: Real Estats Appraiser Licensing and Certification Beard
DATE: July 16, 1951
RE: Pubklic Hearing

The Beard concucted a public hearing concerning its propcsed
riules that have been filled as emergency rules on May 25, 1891.
This public hearing was precaded by varicus letisrs that were sant
o variocus heads c¢f sccieties and organizations *that might ke
cancernad with the passage of thesa rules and ragulaticns. The
only atieandance and commentaxy that tock place at the hsaring on
July 10, 1291, was from these individuals list=d cn the attendanca

shest whe representsed the field of public acczuntancy zand whe

adirassad the ra2latilonshit betwesn the Beard of Puklic Accountancy
and this Bcard.

Tha czoments that wers rzcsived wera idanuiczal 2 those
comments That werse pravicusly incladed in two lettesrs from the West
Vixginiz SccietTy of Public Acccountants and the West Virginia Beard
@f Agzczuntzncy. Thess letters have been zttashed for the czmrplete
ccnteEnt cf thelir respective arguments. The <Tzrust <f <th=s
cenversaticn at the hearing raveolved arcund whether or not the Real
Estata Acpraisar Licensing and Cartifizaticn Beard could exsrt
Jurisdiction c¢ver public accountants whe perfsrm "hbusiness
evaluaticns’. The Beocard asXed cuesticns ¢f these present and

determined frocao thelr answers and from advice of counsel +<hat it
weuld ke best i1f the rules in cuesticn were to contain an exempticn
for these perscns already licensed by the Beoard of Acccuntancy and
who dec accocunting work.

The exsmptiocon that was written ints the rules of +he Beoard was
dene so because cf the language of W. Va. Code § 327-14-3 which
states in esseance that the passage of this respective act shall not
prehibit any persen from engaging in any activity for which he/she
is licensed. T appears that public accocuntants do perform a small
amount o©of work that coculd be perceived a cnstituting an
"appraisal" cf real estate, thersfcre, it weuld be best to allow
the +two resvective BRBoards to police +thelr cown constituent's
activities and not toc allow this Beard to assert jurisdictieon in
the £ield ¢ puklic aczountancy. If that bkerder of what
constitutes accounting weork 1s crossed; after a review of the
definition of public accountancy in W. Va. Code § 30-%-2, then this
Board would ke able to address the situaticn at that time.




The exemption which was adoptad came froem a recommendation of
the Board of Accguntancy and is worded as fellows:

2.2.86 A person engaged in the practice of public
accountancy as defined in W. Va. Cocde § 30-9-2, including the
rerformance <f a business wvaluvation: Provided, that this
exemption shall nct apply to federally related transacticons
as defined in the "Financial Institutions Raform, Recovery,
and Enforcement Act of 19389", 12 TU.S.C. § 3331 et seq.

It is felt that the addition of this exempticn intoc the Board's
rules and regs would best serve the intant of the legislature by
creating beth beoards to act in a separate manner and to exart
jurisdicticn over a differsnt £field of licensed professicnal

persons respectively.
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DECISICN NO. 73-91
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Secretary of State that the above emergency rule be approved.
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KEN HECHLER
Secretary of State

A copy cof
is available from this

FILED IN THE oFFice OF -

THE SECRETARY OF $TATE
THIS DATE
mewfsrmnve LAW

174

DIVISION




KEN MECHLER
Secretary of State

MARY P. RATLIFF
Depuly Secretary of State

ROBERT E. WILKINSON
Deputy Secretary of State

CATHERINE FRERQTTE
Executive Assistant

Telephone: (304) 345.4000
Corporations: 342-8000

AGENCY:
RULE:

WILLIAM H. HARRINGTON
Chief of Statf

JUDY COOPER
Director, Administrative Law

DONALD R. WILKES

STATE OF ‘VEST VIRGIRTIA Director, Corporations
SECRETARY OF STATE " e o
Charleston 25305

(Plus all the volunteer
. help we can get)

EMERGENCY RULE DECISION
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DECISION

WV Real Estate Appraiser Licensing and Certification Board
New Rule, Series 1, Rules and Regulatitions of the Real

Estate Appraiser Licensing and Certification Board

ORIGINALLY FILED AS AN EMERGENCY RULE: May 23, 19891

FIRST EMERGENCY AMENDMENT FILED;

July 18, 1991

par, i
Tar., 2
rar. 3
rar. 4
Dar. 5

The WV Real Estate Appraliser Licensing and Certification Board
{Board) has filed the above new rule as an emergency.

West Virginia Code 28A-3-a reguires the Secretary of State to
review agll emergency rules filed after March 8, 1988. This
review reguiregs the Secretary of State toc determine 1f the
agency filing such emergency rule: 1) has complied with the
procedures for adopting an emergency rule; 2) exceeded the
scope of its statutory autherity in promulgating the emergency
rule; or 3) can show that an emergency exists justifying the
prromulgation of an emergency rule.

Following review, the Secretary of State shall issue a
decision as to whether or not such an smergency rule should ke
disapproved [{28A-3-a({a)].

(A) Procedural Compliance: . WV Code. 29A-3-15 permits an
agency .to adopi, amend or repesl, without hearing, any
legislative rule by  filing such rule, along with a
statement of the circumstances constituting the
emergency, with the Secretary of State and forthwith with
the Legislative Rule-Making Review Committee {(LRMRC).

If an agency has accomplished the above two reguired filings
with the appropriate suppeorting documents by the time the
emergency rule decisicn is issued or the expiration of the
forty-two day review period, whichever is sooner, the
Secretary o¢f State shall prule in favor of ©Pprocedural
compliance, -
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The Board filed this emergency rule with supporting documents
with the Secretary of State July 18, 1981 and with the LEMRC
July 18, 1881,

It is the determinaticon of the Secretary of State that the
Board has complied with the procedural requirements of WV Code
§294-3-15 for adoption of an emergency rule.

{(B) Statutory Authority =-- WV Code §37-14-6 reads:

The board shall: -

{a) Define by rule the type of educaticnal experience,
appraisal experience and eguivalent experience that will meet
the statutory requirements of this article;

{b) Establish examination specifications as prescribed herein
and provide or procure appropriate examinations;

{c) Approve or disapprove applications for certification and
licensure;

{d) Define by rule continuing education reguirements for the
renewal of certification and licenses;

(e) Censure, suspend or revoke llcenses .and certification as
provided in this article;

{f) Hold meetings, hearings and examinations in places and at
times as it shall designate;

fg) Establish procedures for submitting, approving and
disapproving applications; ~ = ;

{h) Maintain an accurate registry of the names and addresses
of all persons certified or issued a license to practice under
this article;

{i} Maintain accurate records on applicants and licensed or
certified real estate appraisers;

(j) Issue to each licensed or certified real estate appraiser
a pocket card with the name and license or certification
number on each in the size and form it may approve. The
license or certification pocket card shall remain the property
of the state of West Vlrdznla,' and upeon suspension or
revocation of the license to practice pursuant to this
article, shall be returned immediately to the commission:
{k) Deposit all fees collected by the commission in the state
treasury. The state treasurer shall deposit the fees fto the
credit of the VWest virginia appraiser licensing and
certification board and shall disburse moneys from the account
to pay the cost of becard operation. Disbursements from the
accecunt shall not exceed the moneys credited to it;

(1) Hire employees to assist in the discharge of the duties
imposed upon it by this article subject to the policies and
standards of the department of administration. No employee of
the commission may be a paid emplovee of any real estate
association, group or real estate dealers, brokers, appraisers
or lenders:
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{m) Perform any other functions and duties as may be necessary
in carrying out the provisions of this article. _

All rules shall be promulgated pursuant to the provisions of
§294-1-1 et seg,. of this code. Emergency rules are
specifically authorized upon the effective date of this
artiele and prior to the first dav of July, 1991. The members
of the board shall be immune from any civil action or criminal
prosecuting for . initiating or assisting in any lawful
investigation of the actions of, or participating in anyv
disciplinary proceeding concerning a licensed or certified
real estate appraiser pursuant to this article: Provided,
That such action is taken without maliciocus intent and in the
reasonable belief that the action was taken pursuant teo the
powers and duties vested Iin, 6 the members of the board under

this article.

It is the determinaticon of the Secretary of State that the
Board has not exceeded .its statutory authorltv in promulgating
this emergency rule. .. el o

(C) Emergency WV Code 29A~3-15(g) defines "emergency" as
follows :

() For_the purposgs of this sgection, an emergency exists
when the promulgation of a rule is necessary for the immediate
preservation of the public peace, health, safety or welfare or
is necessarv to comply with a tzme llmltatlon established by

substantial harm to the publzc interest.

There are essentially three _classes of emergency broadly
presented with the above prevision: 1) immediate
preservation; 2) time limitation; and 2) substantial harm. An
agency need only document to the satlsfactlon of the Secretary
of State that there exists a nexus between the proposal and
the circumstances creating at least one of the above three
emergency categories. .

The facts and 01rcumstances as presented by the Board are as
follows:

According to statute, the original wording of Sec. 150=4 was
incorrect. The Beoard is amending_ this secitiiocn so that it
reads correct with the duties imposed by statute, The Board
must issue a pocket card to _both licensed and certified
appraisers and is requiring both of these individuals to place
their title and number on any documents that they sign. There
was also a change to reflect a change in wording by adding the
third paragraph to Sec. 4.1 and changing the word may to MUST
in the third paragraph of Sec. 4.2. These amendments will
make 1t easier for the board to monitor the actions of its
licensees and fto proiect the interests of the public by
providing a system of better acccountability,
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It is the determination of the Secretary of State that this
proposal qualifies under the deflnltlon of an emergency as
defined in 828%8a-3-15(g). . "prevent substantial harm to
public interest.”

This decision shall be cited as Emergency Rule Decision 73-91
or ERD 73-91 and may be cited as precedent. This decision is
available from the Secretary of State and has been filed with
the WV Real Estate Appralser Licensing and ‘Certification
Board, the Attorney General and’ the Leglslatlve Rule Making
Review Commissicn. T

o et

KEN HECHLER
Secretary of State
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