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TITLE 178

PROCEDURAL RULE

RACING COMMISSION

SERIES 4

DISPUTE RESOLUTION PROCEDURES
'178-4-1.  General.
1.1.  Scope. -- The purpose of this rule is to provide the administrative hearing procedure to be used when resolving policy disputes and issues and deciding all other controversies between the Racing Commission and licensees, prospective licensees and persons whose applications have been denied.

1.2.  Authority. -- W. Va. Code '19-23-6.

1.3.  Filing date. -- August 29, 1991.

1.4.  Effective date. -- September 30, 1991.

'178-4-2.  Definitions.  

As used in these regulations and unless the context clearly requires a different meaning, the following terms shall have the meaning ascribed herein, and shall apply in the singular and in the plural.

2.1.  "Chairman of the Commission" means the Chairman of the West Virginia Racing Commission, or his delegate.

2.2.  "Code" means the W. Va.., one thousand nine hundred thirty-one (1931) as amended.

2.3.  "Executive Secretary" means the secretary of the West Virginia Racing Commission, or his delegate.

2.4.  "Licensee" means any racing association holding a license required by and issued under the provisions of W. Va. Code '19-23.

2.5.  "Prospective licensee" means any association which has applied or intends to apply to become a "licensee" as defined above.

2.6.  "Racing association" means any individual, partnership, firm, association, corporation, or other entity or organization of whatever character or description licensed in accordance with W. Va. Code '19-23 to hold a horse or dog racing meeting.

2.7.  "Racing commission" or "commission" means the West Virginia Racing Commission, or its delegates.

2.8.  "Secretary" means the Secretary of the West Virginia Department of Tax and Revenue, or his delegate.

'178-4-3.  Hearing and Appeal Procedure.
Whenever there is a policy dispute or issue involving the Racing Commission and any licensee, or there is any other dispute between the Racing Commission and a licensee, prospective licensee or applicant for a license, including a dispute in which declaratory relief is sought or is necessary, the following procedure shall be utilized.

3.1.  Issuance of notice requiring compliance. -- Within thirty (30) days from the date the Racing Commission determines that a licensee, or a third party subject to the Racing Commission's jurisdiction, is not complying with a Commission policy or decision, the Commission shall by personal service, substituted service or certified mail, serve upon the licensee or third party appropriate notice mandating that compliance be accomplished by a specified date and, where necessary, the method of compliance required.  Service by personal or substituted service shall be valid if made by any method authorized by Rule 4 of the West Virginia Rules of Civil Procedure.  Service of notice by certified mail shall be valid if accepted by the licensee or third party, or if addressed to and mailed to such person's usual place of business and accepted by any officer, partner or employee of the licensee or third party.  Any notice so mailed and accepted shall be presumed accepted by the licensee or third party.  Any notice so addressed and mailed and subsequently refused or not claimed may be served by regular mail which is mailed, postage paid, to the same address and the date of posting in the mail shall be the date of service.

3.2.  Petition for hearing. -- A licensee or third party which disputes the requirement to comply with the notice must petition in writing for a hearing thereon, such petition to be personally or by certified mail filed with the Commission.  The petition for a hearing must be served upon the Commission within twenty (20) days following the receipt by the licensee or third party of the notice in question.

3.3.  Petition requirements. -- The petition for a hearing is to be in writing, verified under oath by the licensee or third party, or its duly authorized representative having knowledge of the facts, with an original and one (1) copy.  It shall be complete in itself so as to fully state the issues.  No telegram, fax, telephone call, letter or similar communication will be regarded as a petition.  The petition must contain all of the following:

3.3.1.  A jurisdictional statement.

3.3.2.  A clear and concise assignment of each item of error of the notice which the taxpayer alleges to have been committed by the Commission in its determination of noncompliance with a Commission policy or decision, with each assignment of error being shown in separately stated.

3.3.3.  A clear and concise statement of fact upon which the petitioner relies as sustaining each assignment of error.

3.3.4.  A prayer setting forth the relief sought.

3.3.5.  The signature of the petitioner or its officers.

3.3.6.  A verification by the petitioner.

3.4.  Hearings procedure. -- When a petition for hearing is requested pursuant to the provisions of these regulations, the Racing Commission shall assign a time and place for a hearing and shall by certified mail notify the petitioner of such hearing by written notice at least twenty (20) days in advance thereof.  Such hearing shall be held within ninety (90) days from the date of filing the petition for hearing unless continued by agreement of the parties or by the Racing Commission for good cause.

The hearing shall be informal and shall be conducted in an impartial manner by the Racing Commission or a designated hearing examiner.  General principals of the West Virginia Rules of Evidence shall be observed.  The burden of proof shall be upon the petitioner to show the matter in dispute is incorrect and contrary to law, either in whole or in part.

After any hearing as above provided for, the Racing Commission shall, within a reasonable time, give notice in writing of its decision.  Unless an appeal from the decision of the Racing Commission rendered in any such hearing is taken within sixty (60) days after service of such notice, the Racing Commission's decision shall be final.

3.5.  Subpoenas and subpoenas duces tecum. -- For the efficient administration of the powers vested in the Racing Commission, in all hearings held under these regulations, the evidence of witnesses and the production of documentary evidence may be required through the use of subpoenas and subpoenas duces tecum.  Such subpoenas or subpoenas duces tecum may be issued at the request of the Racing Commission, the same to be issued by either the Commission or its duly appointed hearing examiner.

3.5.1.  Every such subpoena and/or subpoena duces tecum shall be served at least five (5) days before the return date thereof, either by personal service made by and person eighteen (18) years of age or older or by registered or certified mail, but a return acknowledgement signed by the person to whom the subpoena or subpoena duces tecum is directed shall be required to prove service by registered or certified mail.

3.5.2.  All subpoenas and subpoenas duces tecum will be issued in the name of the Racing Commission, but any party requesting their issuance must see that they are properly served.  Service of subpoenas and subpoenas duces tecum issued at the insistence of the Racing Commission are to be the responsibility of such Commission.  Any person who serves any such subpoena or subpoena duces tecum is entitled to the same fee as sheriffs who serve witness subpoenas for the circuit courts of the State, and fees for the attendance and travel of witnesses shall be the same as for witnesses before the circuit courts of West Virginia.

3.5.3.  All such fees shall be paid by the Racing Commission if the subpoena or subpoena duces tecum is issued, without the request of an interested party, at the insistence of the Commission.

3.5.4.  All such fees related to any subpoenas or subpoena duces tecum issued at the insistence of a licensee or third party shall be paid by the licensee or third party who requests the issuance of such subpoena or subpoena duces tecum.

3.5.5.  All requests by the licensee, third party or the Commission for subpoena and subpoena duces tecum shall be in writing and shall contain a statement acknowledging that the requesting party agrees to pay such fees.

3.5.6.  Any person receiving a subpoena or subpoena duces tecum issued hereunder shall honor the same as though it was issued by a circuit court of the State, and shall appear as witness and/or produce such books, records or papers in response to such subpoena or subpoena duces tecum.  In case of disobedience or neglect of any subpoena or subpoena duces tecum served on any person or the refusal of any witness to testify to any matter regarding which he or she may be lawfully interrogated, the circuit court of the county in which the hearing is being held, or the judge thereof in vacation, upon application by the Commission, shall compel obedience by attachment proceeds for contempt as in the case of disobedience of the requirements of a subpoena or subpoena duces tecum issued from such circuit court or a refusal to testify therein.

3.6.  Continuances. -- Hearings will not be delayed by a motion for continuance, unless it is made no later than ten (10) days before the date set for the hearing and sets forth good and sufficient cause.  Conflicting engagements of counsel or the employment of new counsel will never be regarded as good ground for a continuance, unless set forth in a motion filed promptly after the notice of hearing has been mailed, or unless extenuating circumstances are shown which the Commission deems adequate.

3.7.  Absence of petitioner, counsel or his representative. -- The absence of the petitioner, his legal counsel or his representative at a hearing, after service of notice of time, place and date, shall not be the occasion for delay or continuance.  The hearing shall proceed and the case be regarded as having been submitted for decision on the part of the absent petitioner or petitioners.

3.8.  Hearing. -- The Racing Commission may designate an examiner to conduct the hearing.

3.8.1.  The petitioner may appear individually, or by legal counsel, or by duly authorized representative.  In the absence of the petitioner, written evidence of a representatives' authority must be presented to the satisfaction of the Commission or its designated hearing examiner.

3.8.2.  The petitioner, or his duly authorized representative, may, with the approval of the Commission, waive the right to a hearing and agree to submit the case for decision upon the petition and record, with or without a written brief.  Such waivers and agreements are to be in writing or upon the record.

3.9.  Argument and briefs. -- Petitioners will be given an opportunity for argument within the time limits fixed by the Commission or its designated hearing examiner following submission of evidence.  The Commission, upon request of the petitioner, will accept briefs in lieu of argument.

3.10.  Evidence admissible at hearing. -- The Commission may admit any relevant evidence, except that it shall observe the rules of privilege recognized by law relating to communications and topics.  A finding is to be supported by the kind of evidence commonly relied upon by reasonably prudent men in the conduct of their affairs.  The Commission may exclude any evidence which is irrelevant, unduly repetitious, or lacking in substantial probative effect.  The general principals of the West Virginia Rules of Evidence shall be observed.

3.11.  Record of proceedings. -- An appropriate record shall be made of all hearings held pursuant to these regulations.

3.12.  Commission's decision. -- After the conclusion and within a reasonable time after such hearing, the Commission or its designated hearing examiner shall give notice in writing of its decision.  The decision shall set forth conclusions of both fact and law; be signed by the Chairman of the Commission, and be final unless vacated or modified upon judicial review thereof.

3.13.  Appeal to circuit court. -- An appeal by the applicant or licensee may be taken to the circuit court of the county wherein the licensee or third party is located or to the Circuit Court of Kanawha County, West Virginia, or with the judge thereof in vacation, if filed no later than thirty (30) days after the date upon which the petitioner received notice of the final order of the Racing Commission.  The record for the appellate action shall be the record compiled before the Commission.  The party requesting a transcript of the record shall be responsible for payment of all expenses incurred for the preparation thereof.

3.14.  Supreme Court of Appeals. -- An appeal may be taken by the licensee, third party or the Racing Commission from the final judgment of the circuit court to which the matter was appealed, the same to be taken in the manner and within the time provided by law for civil appeals generally.
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