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NOTICE OF AN EMERGENCY RULE

AGENCY: Racing Commissgion . _ TIiTLE NUMBER:__178  —

CITE AUTHORITY: WY Code € 19-23-8 (a) {(3)

EMERGENCY AMENDMENT TO AN EXISTING RULE: YES X |, NO__

I
|
1

IF YES, SERIES NUMBER OF RULE BEING AMENDED: ___S8ries 1 ..

TITLE OF RULE BEING AMENDED: Thoroughbred

IF NO, SERIES NUMBER OF RULE BEING FILED AS AN EMERGENCY:

TITLE OF RULE BEING FILED AS AN EMERGENCY:

THE ABOVE RULE IS BEING FILED AS AN EMERGENCY RULE TO BECOME EFFECTIVE UPON
FILING.

THE FACTS AND CIRCUMSTANCES CONSTITUTING THE EMERGENCY ARE AS FOLLOWS:

Changes are being made to update our rules and therefore bringing them
up to the standards of all cther thoroughbred racing states.

Use Additional Sheets [f Necessary. L% CQM’ I




DATE: =~ July 31, 1987 o _—
TO: -LEGISLATIVE RULE~-MAKING REVIEW COMMITTEE

FROM: West Virginia Racing Comuission

EMERGENCY RULE TITLE: Tharoughtwred: Ses attached sheet for enumeration.

1. Date of filing: July 31, 1987

2. . Statutory authority for promulgatlng the emergency

rule: Nesc V.u:gmia Code § 19~ 23- s(a} (3)

3. Date of filing of proposed legislative rulée: Julvy 31, 1957

4, Doas the amergency rule adopt new language or does it
amend or repeal a current leglslatlve rule?

These enprgency “ules adth new 1anguage {these are amendments to

existing rules.}

5. Has the same or similar emergency rule preV1ously bean
filed and explred°
No _

6. State, with particularity, those facts and circumstances

which make the emergency rule necessary for the immediate }
preservation of public peace, health, safety or welfare.

These rules provide for the arderly distwribution of pari-mutuel pool

money te the public, state and other statutcrily designated parties. B

Wwithout these rules there would be no farmula for distribution of the

pari~mituel pools which would ke chactic ard not conducive to the public

Peace, l-ealt:q, safety ar welfare.

These_changes are being made to update our rules to reflect currant
reeds in ‘o State which have 0 k= met as is the case in cther racing
states in meeting the needs and challenges confronting us today.
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CharlesTownRaces A

Post Office Box 551 Chades Town, Wes: Virginic 25414=304-725-7001

August 27, 1987

Honorable Ken Hechler
Secretary of State

State Capitol Buildiang
Charleston, WV 25305

Attention: Rich Hartman

Dear Sir:

The West Virginia Racing Commission recently. filed amended rules
‘and regulations for thoroughbred racing under the emergency legislative
rules procedure, Section 15, Article 3, Chapter 29A states that an
emergency exists when the promulgation of a rule i1s necessary for the
immediate preservation of the public peace, safety or welfare, hezlth
or 1s necessary to comply with a2 time limitation established by this - “
code or by a federal statute or regulation or to prevent substantial
harm teo the publiec interest.

Hothing in these amended rules would appear to fall within the
scope of this provision. Certainly the preovision of rule 61.3, to
which we specifically protest, are not of this nature.

Section 19 - 23 - 13(a) of the West Virginia code specifically
spells out the timing for the remittance of outstanding ticket monies
to the West Virginia Racing Commission. By the proposed Rule Change
(61,3), the Commission effectively would amend the statute to our
detriment. -

We respectfully reguest that you disapprove such rules and reg-
ulations (and specifically rule 61.3) on the grounds that an emergency
does not exist justifying the promulgation of the rule as provided by
Section 13A, Article 3, Chapter 294 of the code.

[

Sincer

-/- .
-~

e

‘Donaid E. Huds
General’ Managex




DALE BAIRD, PRESIDENT LORA BAILEY, SEGY. THEAS.

R.D.2, BOX 303 _ R0.2, BOX 178
NEW CUMBERUAND, WY 28047 GECRGETQWN, PA 15043
RESIDENGE {304) A87-0505 (412) 573-3804

Waterford Park Division

Horseman’s Benevolent and Protection Association
c/0 Waterford Park, Chester, W.Va 26034 Telephone: (304) 387-9772

ALEX FABRIZICQ, Vice President

Committes Committee
Narncy Booth Alex Fabrizio
Anna Eddy Dory Waxwell

Linda McGaffic Tony Polichena
Valeria McMIchael John Semer
Jehn Yaguinta

Glen Witherow ’ Richard Chambers, 15t Alt
I, ichard . .
John Abrams, 1st Alt John Géyer, 2nd Alt.

Martin Adams, 2nd Alt.

August 28, 1687

Hon. Xen Hechler

Secretary of State .

State Capitol o
Charleston, WV 25305

Attention: Rich Hartman
Dear Sir:

We have Jjust received notice that the West Virginia Racing Commission filed the revised
Thoroughbred Rules of Racing on an emergency basis tc become effective September 1,1987.
Sectlon 15, Article 3, Chapter 294 states that an emergency exists when the proﬁulgatlon
of a rule is necessary for the immediate preservation of the public peace, health,

safety or welfare or is necessary to comply with a time Ilimitation estesblished by this
code or by a federal statute or regulaLlon or to prevent substantial harm to the public
interest. - -

We feel that there is nothing in these amended rules that would justify an emergency.
We specifically protest rule 37.23 and do not feel that this rule is an energency or
that it should be amended withcut consideration being given tc both parties involved.
{Jockeys and Horsemen).

We respectfully request that you disapprove these rules and regulations, specifically
rule 37.23, on the grounds that an emergency does not exist justifyving the promulgation
of the rule as provided bv Section 1354, Article 3, Chapter 29A of the code.

S;ncerely,

Uale. Band

Dale Baird, President
H.B.P.A., Mountaineer Park

DB:11b
cc: WV Rules Making Committee




Horsemen’s Benevolent and Protective Association, Inc.

CHARLES TOWN DIVISION-P.C. BOX 581-CHARLES TOWN, WEST VIRGINIA 25414
code 304-725-7001 ext. 308

Viee President James A. Palmer, President Secretary/ Treasurer
Robert P. Rawlings Rodney P. Pefers
oard Members Trainers

|BOwriers Randy Funkhouser

John Mci<es

Edward Boyd

Patricia Johnson Vincent Moscarelli

Robert Rawlings
gggel\:tocr)nrﬂ;an - T - Frank Smith, Jdr.
Robert Palmer ALT
ALT . Richard Shockey
Charles Russell .- Harold MeCermick

August 18, 13887

Mr. Rich Hartman

C/0 The Secretary of States 0ffice
State Ccapitel

Charleston, W Va 25305

Dear Mr. Hartman;

On behalf of the twenty eight hundred members of the Chariles
Town H.B.P.A., which we represent, we would like to protest one of the
emergency rule . changes submitted by the West Virginia Racing
Commission.

We are virtually unanimously opposed te the jockeys receiving any
additional monies. The Jock mount fees charged to our members have
risen from nine hundred thousand deollars, to just over one million two
hundred thousand deollars per year during the last several years. The
increase which the Commission is trying to have approved would cost
horsemen an additicnal seventy to one hundred thousand dollars per
year. . . . :

On the following page is an illustration of expenses incurred by
Owners racing their horses at Charles Town. The illustration will point
out quite clearly why we are opposed to any ralises to Jo¢keys.

Sincerely,

i A

James A. Palmer, President
Charles Town Division H.B.P.A.




TOTAL PURSES PAID AT CHARLES TOWN 1986 $ 7,901,893
$ 20 per day training expense per horse 7,300
blacksmith fees-shoeing : 540
veterinarian fees - - 500
TOTAL EXPENSES PER HORSE ’ 8,340
1,500 horses in training per year 12,510,000%*

% does not include. purchase price of horse

Jockey fees 1,200,000

TOTAL EXPENSES $ 13,710,000
TOTAL INCOME 7,901,893

TOTAL TOSS 5,808,107

COMPARISON OF PURSES

1987 1586 1980
AVERAGE PURSE PER RACE $ 3,400 $ 3,200 2,400
OWNERS SHARE ) 2,040 1,920 1,440
JOCK MOUNT. FEES '
winner o ' 204 192 144
second place 45 ' 45 45
third place S 35 35 35
unplaced 7 horses 210 _ 210 _=210

TOTAL - : - 494 482 434
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STATE v, WEST VIRGINIA BACING COMMISSION W.Va 831
Cite 23 83 5.E.24 331

nonexisient office. “The otner is disqualifi-
cation by express legislation.” The Court,
further discussing the question, held that
“an offce is vacated by refusal of the elect-
ed memher to accept it, communicated to
the proper authorities; refusal to qualiiv;
resignation; and death. In all other in-
stances, such as expulsion, adjudication of
a controverted election, di isqualification by
act of the party, and acceptance of an in-
campatible office, ascertainment of the fact
and declaration of the existence of the
vacaney are necessary.” See Calley v
Blake, 126 W.Va. 695, 29 S.E2d 634.

In accordance with the prineciple laid
down in State v, Farrar, suprz, and sup-
ported by other authorities, we are of opin-
ion that the disqualification of Seabolt to

Hold the office of mayor of the Town of

Cedar Grove, if such disqualification exists,
results from his owm act, and that the as-
certainment of the removal of his residence
irom the Town of Cedar Grove must be
tad, and, if he is disqualifed to hold nis
office by reason of change of residence,
that a declaration of a vacancy is necessary

before a writ of mandamus to fill the va-

cancy would fie,

Accordingly, we deay the writ of manda-

mus prayed for by relators.
Writ denied.

o
~fmx

STATE ex rel, SPIKER v. WEST VIR-
GINIA RACING COMMISSION et al.

ceio=io-Nao, 103684,

Supreme Court of Appezls of West Virginia,

Submitted Jan. 30, 1931,
Dedideq Mareh 1, 1931 o
Original procseding by the State on rela-
tion of Clarence W. Spiker to secure 2 writ
of mandamus to ¢ompel the West Virginia
Raecing Commigsion, and cthers, to set aside
the findings of the Commission in suspend-
ing a race horse owned by petitioner, The

Supreme Court of Appeals, Haymond, T,
held that rules of the West Virginia Racing

Comrmissicn prov1d1ng for the suspension of
2 horse whose salive or urine discloses the
presence of any narcotie, stimulant or drug,
and for the return and redistribution of the
purse won by a horsze found to be stfmulated.
are valid and not viclative of any provision
of the State or Federal Constitution.

Vit denied.

I. Administrative law and precedure ©=2386

Theaiers and shows ¢=|

‘Under the statute conierring power
on the West Virginia Racing Cemmission
to prescribe ruoles, regulaiions and condi-
tions under which horse races should be
conducted in the State, Commission has

- the ezuthority to promuigate and enforce

rules which provide that a horse owned by

+any person may be suspended when its
saliva or urine shows presence of anv

narcotic, stimulant or drug, and that the
purss won by a horse found to have been
stimuiated should be returned and redis-
trlbused Code, 19-2312 to 19-23-23.

2. Administrative Taw and procedure <=390
Theaters and shows &3

Rules of the West Virginia Racing

- Commission providing for the suspension

of the horse whose sallva or urine dis-
closes the presence of any narcotie, stimu-
lant, or drug, and for tke return and the
redistribution of the purse won by a horse
found to be sitmulated, are valid and are
not violative of any provision of the State
or Federal Consiitution. Code, 19-23-12
to 19-23-23; Const art 3, § 10; U.S.CA.
Const.Amends. 5, 14,

3. Ad'rhrinis'traﬂve Iaw énd: proceduré @;4'55

Theaters and shows &=3 .

Where petitiorer basfore West Vir-
ginia Racing Commission preseated his
dwmn iestimony, submitted the matter for
decision and did not request a continuance
of the kearing or ask for further time to

_...obtain or produce estimony of any other,

witness, petitloner was deemed io have
waived any defect in the notice of hearing
by the Commission.

4, Administrative law and procedure €=455

A general appearance before an ad-
ministrative tribunal and participation in
a hearing held by it, by person to whom a
defective notice of such hearing is given,

Brtmarm e




833 W.Va, .63 SOUTE EASTERN BEPOBTE.R, 24 SERIES. .
constitutes a waiver by such person of aH ai the reletion of Clarence W. Spiker, the
defects in notice and its service, - A petmoner sz cer seeks a2 writ of mandamus
: : ’ to compel the defendants, the West Vir-
S}Elab:m by fhe Court. . . ginia Racing Commission, 2 corporation,
1. TUnder the provisions of Section 1, ozt M. Melntire, its Chair Fronk
+3~] 2 man, L
Article 23, Chapter 71, Acis of the Legis- >">"__J. Brooke, its Vice- Cha:rme.ﬂ, and Gordon
lature, 1935 Regular S$ession, conferring P. Fought, 2 member of the Commission
power upon the West Vi ! rginia Racﬂl-gg,to set aside the Andings of the Commission,
Commissicn to prescribe rules, regulations _based upom the reported zction of the
and conditions under which horse races stewards representing the Commission and
sn'a_ﬂ. be’c‘ond;‘cted Inl th:'s State, such COM- e ‘Nl’iee?izzlcr Downs Racing Association,
mission has the authority to promuigate on Septe“ﬂ:er 6, 1930, in suspending a race

o which provide that 2
and enfos Z rules which pr b 2 - horse, named Lucky Linda, owned by the
I r v OROY ay be . . ,
horse owned b3 person may 508 petitioner, and its trainer, for a period of

pended Wnel:l its saliva or‘ urme; siows the six monthe from that date, and in forfeit-
presence OI, any narcotic, stimulant or ing the purse won by the horse in a race
drug, and that the purse won by a horse .. on September 1, 1950, and to se: zside
found to have been stimulated shall be ‘an order: made by ‘the Commission on

returlied and rediswributed. - September 27, 1950, which confirmed the
" 2. Rules Nos. 268 and 274, 91‘0“1—1‘ ruling of _tne stewards but which exonmer-,

g*a.tcd by the West Virginia Racing Com- "~ a,té&dt}{é “petitioner of any guilt.
mission, which respectively provide. for
the suspension of @ horse whose saliva or
urine discloses the presence of any nar-
ecotie, stimulant, or drug, and for the re-

Upon
the filing of the petition on January 15,
1931, 2 ruie was issued by this Court re-
turnable Jzauary 33, 1951, and -at that
time this proceeding was heard and sub-
turn and the redistribution of thé purse mitted for decision upon the petition, the
won by 2 horse found to be stimulated, are answer of the defendants, the testimonmy
not violative of any provision of the Con- given by the Pgthlone‘ at a hearing held
stitution of the United Siates or of mc by the Commission on September 26, 1930,
Constitution of West Virginia, and are a prief of Horsemen's. Benevolent and
vaiid. Protective Association, as amicus curiag,
and the briefs and the oral arguments of
the attornevs in behalf of the respective
parties, i ’

3. A general appearance before an ad-
ministrative tribunal ard participation ina
hearing held by it, by a person to whom a - cerial facts as d
defective notice of such hearing is given, 4 ne material facts are not disputed and
constitute a waiver by such person of all =¢ quesiions presented are questions of
defects in such notice and in its service. law.

) The petitionter iz & duly licensed owner
- of thoroughbred race horses and in July,
James M. Mason, IIL F. D. Nichols, 1950, employed E. G. Hoffman, 2 reputa--
Charles Town, for relator, : ‘—bile and experienced ‘frainer fc" trafn the
. William C. Marland, Atty. Gen., Thomas srace hor's&s m&ined and e_nterefrl ° UEE p'e'—
-titloner in various races conducted. by li-

T. Gillooly, Asst, Atty, Gen,, for respond- i ; S X . e
censed racing assogiations in West Vir-
gnts. ginia and In other states, Fe {s also 2
Robert O. Read, Columbus, Ohio, amicus bresder of theroughbred race horses and
curize, on behalf of Dan Chappell, Presi-
dent, Horsemen's Beaevolent & Prctec-
tive Association,

O . samee ]

operates and maintains, upon a farm in
Berkeley County, West Virginia, an es-
- tablishment of that character, He en-
: tered two.of his fiorses at z meeting con-
HAYAMOND, Judge - ducted by the. Wheeling Downs Ra.cmg As-
Tn this original proceeding, institmted in  sociation, a duly licensed association, dur-
this Court by the State of West Virginia ing the penod July 22, 1950, to Sepiember

g pmmeni)
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30, 1930, 2t Wheeling, West Virginia. . The
horse, Lucky Linda, was entersd in the
fourth rzce held at Wheeling Downs dn
September 1, 1930, 'and was the winmer
of that race.  Adfter the race, the horse
vras subjected to a urine test as provided
By the ruies of the Commission... The tast
disclosed a positive reaction and that the
urine contzined a drug known as procaine,
As a2 result of this test, the stewards, on
September 8, 1950, suspended the horse
and the trainer for a period of six months,
ordered the purse won by the horse to be
forfeited and redistributed, and reported
their action to the Commission. The event
won by Lucky Linda was a race in wihich
the horses entered were lmown as “maid-
ens”, In horse rating z race for 'maid-.
ens” is a race in which none of the
horses entered had ever_ been a winner,
1t is evideat that the result of the. fourth
race and the presence of procaine in the
drine of the winner coavinced the stewards
that the drug' had samulaged the w-n-unﬂ
horse. -

On September 3, 1950, tht: trainer, Hof-
man, who hzd received some information’
as to the resul: of the test, told "the peti-
tioner, who was then absent from Wheel-
ing, in a telephone conversation, that the
Commission had “scratched”™ his horse
nzmed Rugged “due to suspicious findings
on Lucky Linda™ and that he had not given
the horse any medicine “that was of 2
dope nature”; and on the following day,
September §, 1950, the trainer confirmed
the telephone comversation in a report to
the petitioner. The testimony of the peti=
ticnier indicates thzt he knew on or prior
to September 6, 1930, that the {est had
disclosed the presence of proczine in the
arine of his horse, Lucky Linda. It ap-
pears that zbout that time the petitioner
employed an aitorney to represent him and
that his attorney by letter dared September
7, 1950, addressed to the Commission, stat-
ed that he represented the petitioner, the
owner ©I the horse sussended by the
stewards on September 6, 1950, and that
the petitioner was informed that the chem-
ist serving the Commission répéried the
presence of procaine in the urine taken
from the horse after winning the race

63 5.5.2d—53

Dowas, Wheell

STATE v. WEST VIRGINIA RACING OOMSSION W. Va 333
Cite ag 62 8, 5.2 881 '

on September 1, 1950, at \V‘neeling Dowrs,
and requested that an early hearing of
the matter be granted the petitioner, In
response to the foregoing letter the secre-
tary of the Commission, by letter dated
September 12, 1930, notified the attorney
for the pefitioner that tile request for a
hearing hnad been granted and that the
hearing would be held on Tuesday, Sep-
tember 26, 1930, at 10:00 A. M. at the
office of the Commission at Wheeling
ing, West Virginia,

. On September 26, 19::0 the petitioner
and his attorney appeared beIore the Com-
mission and the hearing was held, From
the tramsecript of the procesedings it ap-
pears that the petitioner, by his attorner,
objected to the suffciency of the notice
and that some discussion occurred betweédn
the . attorney for the petitiomer and the
chairman of the Commission In which the
atiorney contended :hat because of- the
failure of the notice to contaln a report of
the finding of the. stewards as required by
Rule No. 98 of the Com'mssw-l he and
the petitioner had not teen inferined of
the charge against the GHorse. _MNotwith-
standing the objection fo the suﬁ?e_mf
the notice, the attor ney for the petitioner,
after, being asked, 111 be was then reacy
for a, hearing w1t:1 respect to the horse,
rephea in the affirmative and ‘he Commxa-
sion proceeded wn‘.h t_he hearing.  The on
test.morv produced . at’ the hearing Wa=
that given by the’ peunoqer He gava evi-
d.ence in relation to various matters about
which he was ;n»enogated and in the
course of his examination testified that at
the time the race was run and won by
his horse <on_ September 1, 1950, he was
not present at” Wheeling Downs; that the
horse was sound; and that procaine is a
drug but is not.a stimulant. He indicated
that procaine would relieve pain, but stated
that he did not know that his horse] Lucky
Linda, had been or was to be given anv
stimulant or drug; and that he did not
zuthorize or permit anyone fo administer
any such substance. After the hearing was
coneluded, the Commission, on Sepiember
27, 1950, approved the findings of the
stewards, entered the order of which the
petitioner complains, and by letter of that
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date notified the attorney for me petmoper
of its action, b

In substance, the prineipal contemtions
advanced by the petitioner to support his
right to the writ for which ke pi'avs are:
(1) The rules of the Commission upén
wmc:l its action i§ based are not authorized
the statute by which the Commission
is created and under which it is authorized
t&" act; {2) the rules of the Commission
upon wiich its actiom is based, if author-
ized by the statute, are violative of the
due process of law provisions of the Fifth
and Fourteenth Amendments to the Con-
sttution of the United States and of Arti-
cle III, Section 10 of the Constitution of
West Virginia; and (3) the notice given
the petitioner by the Commission of the
hearing on September 26, 1930, is fatally
defective and, in coxis‘equence“ the action
of the Commlsswp upon the -1ear1rg is
invalid N
The West Virginiz Racing Commission,
as presently comstituted and as it now op-
erates and functions, was created and its
powers and duties are defined by Chapter
71, Acts of the Leg:slatLre 1935, Regular
Session, as amended by Chapter 138, Acts
of the Legisiature, 1947, Regular Sesssion,
and the statute as amendad appears in
Secticns 12 to 23, inclusive, Article 23,
Chapter 19 of Michis's Annotated Code,
1945, Section 1, Article 23, Chapter 71,
Acts of the Legislature, 1835, Regular
Session, in part provides that the Commis
sion “shall have all the powers necessary
to carry out fully and effectively all the
purposes of this act and shall have full
power to preseribe rules, regulations and
ecnditions under which all races shzll be
conducted within the stzte of West Vir-
ginia. The commission may at any time
Zor the violation of any rule or for any
fraudulent prectices, require the removal
of any offcial or efmployse employed by
any licensee hereunder, and shall have
power fo summon witnesses and to ad-
minister oaths or affirmations 0 such wit-
nesses and taks testimony whenever in
the judgment of sald commission it may be
necessary for the discharge of its duties.”
Pursuant to the first quoted provision of
the statute, the Commission has adopted

€% SOUTH MSTEE'}T

REPORTER, 24 SERIES

and promulgated z body of rules in which
these rules, pertinent o the issues invoived
in this proceeding, and.in efect in Sep-
tember, 1830, are inciuded: . . -
_ "97. If any person be aggrieved by any
order of suspension, exclusion, ruling off
or fine imposed by the Stewards, such per-
..son may have & review of the decision of
the Stewards befere the West Virginia
Racing Commission in the manner provid-
ed for in Section 58 hereci. During the
pendency of such review, the order of the
Stewards shall be operative and in full
force and eﬁ'ec...

“98.° Any Derson ag‘g‘r*e‘ved by the ac-
ticn of the Stewards of any Association
licensed by the West Virginiz Racing
Commission may have a review of such
action, proceeding or decision by the Stew-
ards by fling a written protest with the
West Virginia® Racing Cemmission not
later than five days after such action, pro-
ceeding or decision by the Stewards,

“The written protest shall be addressed
to the West Virginia Racing Commissicn
and shall set forth the action, procesding
.or decision of the Stewards complained of
and the date when such action, proceeding
or decision occurred or was rendered. -

“Theresupon the chairman of the West

Virginia Racing Cormmission shall fix a
time and place for said hearing and shall
give motice in writing by registered mail
to the last known address to the parfy ag-
grieved of the time and piace of such hear-
ing. Sald written notice shall contain a
report of the Andings of the Stewards.
. “The notice for the hearing must be ig-
sted and mailed not less than fve dazvs
nor more than thirty days before the date
of the hearing.

“The chairman skall preside at said hear-

ing and shall determine the order of in-
troducing svidence,
shall hzve the right tc appear. At the
concluston of the testimony, the said West
Virginia Racing Commission shall imme-
diately take the case under adviserent
and shall within a reasonable time make
its findings, and, should its fndings be to
the efect that the person protesting
against the rulings of the Stewards was

The party aggrieved
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guilty of corrupt, irauduleat or impreper
practice or conduct, or violation of any
of the rules of the Association, the Secre-
tary of the West Virginia Raeing Comfis-
sion shall at once notify such person of
such decision by the West Virginia Rac-
ing Commission and the ruling of the said
Stewards shall be final and conclusive by
the eorder of the West Virginiz Racing
Commission. ‘ '

" “In the cvent the West Virginiz Racing
Commission dnds that the party protesting
was not guilty, the action of the stewards
shall be set aside and revoked.

“268. No narcotie,” stimulant or dreg
shall be used, no dreach of anything shail
be administered, and no elecrrical, mech-
anical or other appliance other.than the
ordinary whip shall be wvsed for the pur-
pose of sitimulating the horse or affecting
nis speed in any way in a race. Any per-
son so offending shall be suspended for
not less than six months, and, alse, anv
horse showing positive from 2 saliva and/or
urice test shall be suspended, 2nd the case
referred to the West Virginia Racing Com-
misison for any further action desmed nec-
£85ary, ’

..“262. Any trainer, who injects, gives,
uses or administers any drugs or medicines
of any kind whatsoever, or who authorizes,
ailews or permits any other person to give,
inject or administer any drugs of any
kind whatsoever to a horse within forty-
eight hours prior to the running of a
horse in a race, must give notice to the

“stewards of the use, injection or admin-

istering of said drugs or medicines prior
to the running of said race. Any trainer
failing to give such notice may be suspend-
ed or his Hicense revoked.

“If a horse is scratched as a result of
such medication, said horse cannot be en-
tered again for five racing days.

“271. ‘Any owner, trainer, foreman,
groom, stable emplovee or other person
connected with any stable found with any
‘narcotic drug in his possession while upon
the grounds of any of the tracks under the
jurisdiction of the West Virginia Racing
Commission shall be ruled off, and such
possession shall bhe deemed sufficient avi-

dence for such ruling without further
proof.

“272.- Every owner or his authorized
agent or trainer of any horse or horses
entered to race on any race track licensed
by the Commission to operate a race track,
shall immediately at any time when re-
quested by the Commission or any of its
agents or employees, submit any horse or
horses, of which ke is the owner or au-
thorized agent or rainer to any veterinary
surgeon designated by the Commission or
such examinaticn or tests as said wvet-
erinarian may deem advisable 1o make.

“273. The saliva and urine of the win-

ner of each aand every race must be taken
and irom such other horses as the Stew-
ards may direct, "In all such cases the
trainer shali be held responsible for the
condition of his horse or horses. In the
event the horse or horses from which said
saliva and/or urine has been taken shall

have been found by the chemist to show .

evidence of the administration of marcotics
or drugs, said responsible person so offend.
ing ‘shall be suspended for not less than
six months, and the case referrad to the
West Virginia Racing Commission, for any
“further action deemed necessary,

“274. The veterinarian, zs 5001 as pos-
sible, shall send or deliver to the chemist
designated by the West Virginia Racing
Commissicn, 2 sample of such saliva
and/or urine for anzlysis, and said chemist
shzll report to the presiding Steward the
result thereof, Should the report of such
¢hemical apalysis disclose’a positive result

‘indicating 2 narcotic, stimilant or drug

had .been administered, or should any
chemical analysis of other excretions of
body fluids taken {frort amy horse, which
‘has run in any race, disclose bevond doubt
that a narcotic, stimulant or drug hag been
used, any person so offending shall be
suspended for not less than six months,
and the case referred to the West Virginia
Racing Commission Zor any further action
deemed necessary, .

“Any purse won by a horse found to
have been stimulated shall be returned,

and the same, vpon its return, shall be re-
distributed as if said horse had heen dis-
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qualified, The suspension against a horse cwadrupeds and bipeds. The exclusion of

and agamst the PETE0N Or DETEONS respotl-

any of thnese participants would render the

sible for his'stimulated condition shall not Act ineffeciive and tend to defezf its man-

be'terminated at the end of the period im-
posed by the Stewards or the commission
uriess the sum won by ine horse is re-
turned.” Lo L . LT

~11] The peti txonﬂr contejds, in supDOrt

of the first ground relisd upon by him,
that the language of the statuze, which
coniers upon the Commission®the neces-
sary power to carry out fuliv and efective-
1y all the purposes of ihe Acdt.and to pre-
scribe rules,” regulations .and conditions
under which all races shall be co—ncmcued
within Lhe Sate ef W’e Virginia, is not
broad enough to empower the Com-n ssmn
o promuigate a rule wh‘ch Zuthorizes the
Comn«zss*on to s:..sperld anv ‘m-se: whm a

test of its salive or urine shows the p‘es-'*sPem*

ence of any stimulant or drug, or {6 em-
power it to.forfeit or redistribute the
purse wom, bv such horse -or to infliet upc:‘1
the owner of such horse any penalty pre-
seribed by any such rule.‘ These matiers_
are specifically dealt with in Rule No. 268
and Rule-No. 274 which have bee*l quo*ed
in full im this _opinion. This, coniention
of the petitioner is devoid of merit and
nust be rejected. The cenera’i purDose of
the statute which created the West Vir-
ginia” Racing, Comm*sston is to legaiize
the business or the enterprise of horse
racing under supervision and control of
the State to De exercised by the Commis-
sion. . Tt is clear that in order to exercise

‘the effective supervision and control con-

templated by the statute 2nd clearly intend-
ed by the Legislature, the power and the
authority of the Commission must neces-
sarily extend to~ all persons and to all
horses whigh pariicipate or engage In any

activities cormecuad with and essential to_

the business or thé enterprise of horse
rac“.b. There can be no horse race with-
sut 2 horse. Horses znd owners,_trainers,
jockeys, ‘and othe; persois whose effort
or services are required in the conduct of
2 horse race, and ‘without which the busi-
ness or the enterprise of horse racing can
not be efféctively conducted, are neces-
saeily ‘within the scope of the statute, | It
extends and zpplies alike to participating

is limited to o::uy tnose De-sons which .n

ifest purpose. " The use of particular lan-
gurage with- respect to specified partici-
pants, such, as jockevs, irainers, and

.. - grooms, or other designated employees,

contained in wvarious provisions of the
stdtute, does not restrict or limit its gen-
eral scope or excinde from its operation
‘horses or persons pariicipating in, or

: v.nose e“forts or SELVICES are essential to,

the conduct of the business or the en-
terprise of horse racing, even though such
horses or persons are not specifically men-
‘tioned or referred to in the statute. It is
obho;.s that i the authority of the Com-
mission to prescr‘be rules and "ec'ulaum.s

racé® o7 Thsir pwne;s, tn;”;pwer “and the
"é.':tho?ﬁ?\?'hich the Legislature clearly in-
on the Co_:nmxssmn

Qu:sﬁc::tm:ah;, tbe samie contemzon as

that now advanced by ‘.hﬁ petitioner was

urged upaon, and rejected by, this Court in
the recent case of State ex rel. Morris
v. West Virginiz Raciag Commission, W.
Va. 53 S, EZd 263, 271. " There, as heare,
the rule making power of the Commission,

‘tnder the above quoted gemeral language
‘of the siatute, was challenged and certain

rules, then desm'nated zs Rules Nos! 215,

246, 247, 247A, 248, 249 and Z4FA, were
assailed as invalid, In that case the chal-
lenged rules were held to be walid and
the delegation by the Legidlature of the

'tight of the Commildsion to exercise the

police power of the Siate with respect to

the business or the enterprise of horse

racing, the centrol of which had been as-
sumed by the State, was upheld. Rules
_Nos. 246, 247 and 247A involved and dis-
“cussed in the Morris case, withaut fnarerial
change or alteration except as to number,
are mow respectively R:..les Nes. 271, 272

and 268 and are guoted earlier in this opin-

o, Rules Nos. 245, 248, 249 and 2494,

also involved and discussed in the Aorris
case, have since been modified in certain
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narticulars, and as modified are now re-
spectively Rules Nos. 268, 273 and 274 and
are alsc quoted earlier in this opinicm.
Iz the Morris case, Rule No. 245 was
assailed as invalid. Rule No. 245, comn-
sidered in the Morris case, then contained

_this language: “245, No narcotic, stimu-

iant or drug shall be used, no drench of
anything shall be administered, and no
electrical, mechanical or other appliances
other than the ordinary whip shall be used
for the purpose of stimulating the horse
or affecting his speed in 2 race. Any per-
son so offending shall be suspended for not
less than six (6) months, and zlso any
horse showing pesitive from a saliva test
or urine test, containing drugs or stimu-
lant shall be disqualified, and the cese re-
ferred to the West Virginia Racing Com-
mission for any further action deemed
necessary.” The same rule, now Rule No.
268, quotad above, is expressed in these
words: “No narcotic, stimulant or drug
shall be nsed, ne drench of anything shall
be administered, and no electrical, mechan-
ical or ‘other appliance other than the
ordinary whip shall be used for the pur-
pose of stimulating the horse or affecting
his speed in any way in a race, Any per-
son so offending shall be suspended for
not less than six months, and, also, any
horse showing positive from z saliva and/or
urine test shall be suspended, and the
case referred to the West Virginia Rze-
ing Commission. for any further 'action
deemed necessary,” It will be readily ob-
served that the only material change in
the rale in its present form and the rule
in the form in which it was considered in
the Morris case is that the ophrase “any
horse showing positive from a saliva test
or urine test, containing drugs or stimu-
lant shail be disgualified” has been super-
seded by the present phrase “any horse
showing positive from a saliva and/or
urine test shall be suspended”, Rule No.
248, specifically assailed as invalid in the
Morris case and there upheld as valid,
has been modified to the extent of the
omission of the provision which imposed
responsibility upon the stable foreman or
the groom in charge of the horse in case
of the unavoidable absence of the traimer

and the rephrasing of the provision which
‘suspended the responsible person in case
any urine test of a horse was found to be
positive; and that rule, as so modified, is
Rule No, 273, guoted earlier in this opin-
ion. Rules Nes. 249 and Z49A, involved
and considered in the Morris case, with
certain changes not material in the de-
cision of this case, are now incorporated
in Rule No. 274, also quoted earlier in
this opinion. The provision of Rule No.
249A relating to the forfeiture and the

" “redistribution of any purse won by a horse

found to have been stimulated is at present-
in Rule No., 274 in the identical form,
except punctuation, in which it formerly
appeared in Rule No, 2404,

The rules under consideration in the
Morris case, which, as above indicated, are
subsrantially the same as those dealing
with the same subject matter, quoted in
this opinicn, were upheld as valid and as
not violative of any provision of the Con-
stitution of the United States or of the
Constitution of this State. Though the
writer of this opinion dissented irom the
decision of this Court in the Morris case,
he and. the other members of this Court
recognize the binding forde and effect of
the decision in that case and consider it
applicable to, znd adversely decisive of,
the conientions of the petitioner that the
rules of the Commission, assailed as in-
valid in this proceeding, are invalid be-
cause mot authorized by the statute and
because they are violative of the due
process of law provisions of the Consti-
turion of the United Siates and of the
Constitution of West Virginla, Tn that
case, in sustaining the power of the Com-
mission, tnder the rule making provisions
of the statute, to promuigate the rules then
under consideration, and in wupholding
their validity, this Court said: “Wa zre of
the opinion, thereiore, that the grant of
regulatory power made fo the West Vir-
ginia Racing Commission by the Legisla-
ture, in the exercise of its police power,
‘'was legal and wvalid; and that in consid-
eration of all the circumstances surround-
ing the estabiishment and operation of
race tracks, and the racing of horses there-
on, the Racing Comrmission, in 'the promul-
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“gation of Rules Nes. 245 to 249—A,”_b-c‘:h the trainer who was suspended by the

inclusive, did not exceed the power so
granted. Admittedly the said rules, es-
pecially Rule 248, constizute a harsh exer-
cise of power, but ig the circumstances,
under which some rule fixing responsibil-
ity would seem to Lave been imperative,
we think it was a necessary and valid
exercise .of power, _As staied above, the

rest somewhere, and responsibility therefor
must be definitely fixed, if any practical
results are to be expected, *. *. % 2ak-
. ing the owner-irainer or the (rainer re-
ponsm]e for the condition of n‘s horse
when it enters a race {5 one way, and per-
haps the best way, of zssurlng the racing
authorities, and the track patroms, that
the race will be fazr. In our opinjom, 2
‘rule which so provides cannot be held to
"be unreasonable or in viclation of any
‘statutory or constitutiomal right”” In the
syilabus, in specificaliy sustaining the va-
lidity of one of the challenged rules, this
Com; used this language: “Rule Wa, 243,

framed and promulgated by the West Vir- ap

ginia Racing Commission, under the power
of regulation granted 1o it Dy the Legis-
Jdature of this State, by Chapter 71, Acts
of the Legislature, 1835 * * *, is 2
valid exercise of the police power of the
State, as reiated to horse racing over
which the State has assumed control, le-
gally delegated to such Racing Commission
Dby the Legislature, and is not viclative of
any provision of the State or Federal
Constitutions.” Under the authority of the
Morris case, which is recogmized as.the
settled law of this State and is now ad-
hered to by this Court, both contentions
of the petitioner are rejected and the va-
lidity of each of the rules challenged iIn
this proceeding is upheld.

The petitioner insists that the decision
in the Morris case, which upheld the va-
lidity of Rule No, 248 dealing with the
suspension of the trainer of 2 horse the
test of whose urine was found o be posi-
tive with respect tfo narcotics does. not
apply to, or sustain as valid, any rule of
the Commission which imposes a penalfy
against an owner who doss not act as
trainer of bis horse. In the Morris case

83 SOUTE EASTERN RE?ORTER, 2d SERIES

Commission under Rule No. 248 was also
the owner of the horse. ' It is contended

_that there is a valid distinciion between
the rule of the Commission which authoer-

izes the suspension of a tralner of the
horse who is also its .owner and the rules
which prohibit the ewner of a suspended

horse irom racing it during the period of
power fo assure fairness in racing must

suspension and deprive the owmer of the
purse wor by such horse, There Is no
merit in this contention. As already in-
dicated, of necessity, wvalid rules of the
Commission may be adopted and promul-

gated which apply to and regulate the con-

duct of, and impose penalties upon, an
owner and a irainer alike whether the
trziner and the owner are the same person
or differen: persons. It is clear that under
the staztute, the Commission has the power
and the authority to adopt, promulgaté,
and enforce riles that relate and anply to
either or both. There is, however, a clear

_dJS;.l'ICdO".L between the effect of the ac-

tion of the Commission in the Morris case

‘and the efect of its zction in this case.

Tn the Mm ris case, because the owner was
_also the trainer of the suspended horse

and other horses, the suspension of the

_trainer prevented other horses irained by

him from participaiing in races during
the period of suspension. In this case,
“however, the order of the Commission does
not suspend the petitiorer as the owner
of the suspended horse from entering any

| other horse owned by him in any race

or does not undertake directly to interiere
with his activities 2s a breeder of horses.
In fact, the order of the Commission ex-
pressty holds that the petitioner,_as owmer,
is blameless and free from fault and it
adversely operates directly against him
only to the extept that it suspends a par-

ticular horse owned by him and deprives
‘him of the purse woz by that horse.

[2} In the majority opinion in the Mor-
ris case, this Court, in language which ap-
piies to and adversely disposes of the frst
two canteniions advanced by the petitioner,
said: “The State of West Virginiz being
in full possession of its police power, the
Legislature, as a depositery of that power,
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had the right to enact legislation for the
regulation of horse racing; had the right
to delegate that power to the State Rac-
ing Commission; and the promulgation of
the rules and regulations with which we

aTe now concerned, was an exercise of the-

State’s power lawiully and legally delegat-

_ed. The questions of presumption, wheth-

er irrebutizble or otherwise, are not here
involved. What Is invelved is the power
of the State to make a particular rule or
regulation which it deems necessary for
the morals and protection of the public
good of the Staté and its people. * ¥ *
As enacted, our racing laws delegated the
management thereof o a Racing Commis-
sion, and gave it complete power to adopt
rules and regulations therefor. In deing
5o it has chosen to impose upon the owmers
znd trainers of horses entered for racing
zbsolute responsibilizy as to the condition
of the horses. There is no question of any
presumption involved., It is a plain exer-
cise of naked, bui necessary, power {o con-
troi 2 business which, in iis very nature,
requires strict contrel. We canneot assent
to the propositicn that the privileges and
immunities of eitizens of the United States,
under the Fourteenth Amendment to the
Constitution of the United States, or other-
wise, shall be so far extended as to destroy
the power of the State to exercise its police
comrol over horse racing, and other ac-
tivities, requiring strict regulation in the
interests of the common good.”

[3,47 The remaining contention of the
petitioner is that the action of the Com-
mission which follewed the hearing held on
September 26, 1930, is void because the
notice ¢f the hearing was fatally defective
and, in consequence, the petitioner was
deprived of his righr to a fair irial and de-

termination of the guestions involved. “ Iz

is clear that the notice given by the Com-
mission, because of its omission of the re-
port of the findings of the stewards, did
not satisiy the exprass requiremen: of
Rule No. 98 of the Commission. Though
the notice was cleariv insufficient in that
respect, it was sufficient to advise the pe-
sitioner of the time anéd the place of the
hearing; and pursuant to the notice, the
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petitioner and his counsel zppeared at the
designated time and place. The petitioner,
by his zattorney, objected to the nctice as
insuficient because it failed to contain a
report of the fnding of the stewards, and
insisted that, because of that omission, the
petitioner was not advised of the character
of the hezring or given an opportunity to
present his defense against the finding of
the stewards; but the petitioner and his
attorney participated Zully in the hearing
and did not accept the offer of the Chair-
man of the Commission to afford the peti-
tioner a further hearing in the matter. It
also appears, irom the testmony of the
petitioner at the hearing on September 26,
1930, that he knew that the charges affect-
ing him svers based upon the presence of
the drug procaine in the urine of his horse,
as disclosed by the test, and it is not ap-
parent how or in what manner the failure
oI the notice to state the findings of the
stewards, which would have disclosed that
fact, deprived nim of any information or
evidence material to his defense that could
nct have been used at a subsequent hearing
involving those matters, which hearing the
Commission at the time indicated its will-
ingness to grant but which the petitioner
failed to agree to or accept. Instead of in-
sisting upon any proposed or suggested
further hearing, the petitioner cffered his
own festimony and submitted the matter
for decision. He &id not request a con-
tnuance of the hearing or ask for furtner
time o obtain or produce testimony of any
other witness. In the circumstances the
petitioner must be deermed to have waived
any defect in the notice, and he can not
now be heard to compiain of its insuffcien-
cy. Numerous decisions of this Court de-
clare tha: appearance and participation by
a defendant in the irial of the merits of
a proceeding operate as a walver of alleged
defects in azd objections to the process or

the return of service of such proces_é}_'f,_}-

Damron v. Willlamson Construction & En-
gineering Co.,. 109 W.Va 122, 133 S.E.
230; Chilhowie Lumber Co. v. Lzance, 50
W.Va. 636, 41 S.E. 128; State v. Thacker
Coal & Coke Co., 49 W.Va. 144, 38 S.E.
539; Blankenship v, Kanawha & Michigan
Railway Co., 43 W.Va. 135, 27 8.E.-355;

ey e by 2

T T
-

e TR

~ -

pmTTE




840 W.Va

Lzyne v, Chip River Railroad Co., 33 W_

Va. 438, 14 S.E. 123; Maqa_my . Ke;._:»lza;t
& B. & Q. R. Co, 15 W.Va 609, In Har-
vey v. Skipwith, 16 Grat, Va, 410, thg
opinion contains this' language: “It is a
weli established rule that by appearing and
pleading to the action the defendant waives
all defects in the process and in the service
thereof, The cases go further and imply
such a waiver from the defendant’s taking
or conseniing to a c¢ontinuance, as iully
as they do from his pleading to the action
The object of the writ is to apprise the
desfendant of the nature of the proceeding
against him. The fact of his' taking or
agreeing to =2 continuarce is evidence of
his having made himseli a2 party to the
record, and, of his having recognized the
case as in court. . It is too late .for him
afterwards to say that he has not been
regularly rought into court.” .

- The writ of mandamus, p"ayed ior in
the petition, is denled S

T Writ denied.

EEY HUMNER SYSTEM
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ADAMS v. FERRELL et al.
Na. 10232,

Supreme Court of Appeals of West Virginia,
Submitted Jan. 16, 1951,
Decided March 1, 1951

Suit in equity iustituted by Sallie Adems
against Willle Arthur Ferrell, and others,
to obtain a release of a deed of {rust upon
certajn land owned by the plaintiff, and to
have the deed of trust cancelled ang declared
to be void as a cloud upon her title, The
Court of Common Pleas, rendered & decree
which granted plaintiff relief prayed fon
The Circuit Court, Eanawha County, refused
an appeal from the final decree of the Court
of Common Pleas and an appeal was grapted
by the Supreme Court of Appeals. The Su-
preme Court of Appeals, Haymond, J., held
that finding by trial chancellor was neither
against preponderance of evidence nor clearly
wrong ang would therefore not be disturbed.
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! Appeal ang error €=1009 (3)

A decree based on conflicting evidence

Wil be reversed when it‘appears that it is
contrary to preponderance of evidence or
is clearly wwrong, but &ndings of trial chan-

_cellor based om corilicting evidence will

not be disturbed on appeal unless such fnd-
ings are clearly wrong or against pr epon-
derance of cwcence

2, Appeal and error &=1009(3)

A decree based on conflicting deposi-
tions, which are of such doubtful and unsat-
isfactory character that different courts
mignt reasonably disagree as to facts prov-
ed by, or proper conclusion to be deduced
from, will not be reversed oo appeal .

2. Appeal and error €=1009(4)

Iz suit to obtain a release of a deed of
irust upon ceriain land owned by plaintiff
and to have deed of trust cancelled and de-
clared to be void as 2 cloud on her title,

- fnding that ™ interest bearing notes exe-

cuted by prior gwner and secured by the
deed of trust had been paid was not against
preponderance’ of evidence nor clearly
WwIong. T o ’

Syllabus by the Court
The finding of fact of z trial chancel-
lor, based on conflicting evidence, will not
be disturbed on appeal unless it is c¢learly
wrong or against the preponderance of the
evidence. -

B et m—

M. O. Litz, Charleston, for appellants.
© Jackson D. Alfizer, Chaf]eston, for ap-
pe] ee,

HEAYMOND, Judge, "= —— .. -~

This suit in equity was instituted in the
Court of Common Pleas of Xanawha
County on May 4 1943, by the plaintiff,
Salite Adams, to obtain a release of a deed
of trust upon certain land owned by the
plaintiff, executed by R. H. Thomas and
Helen Thomas, husband and wife, to W. L.
Poling, trustes, dated February 14, 1524,
znd to have that insirument cancelled and
declzred to be veid as a cloud upon her title.
Willie Arthur Ferrell, Mary Logan Ferrell
and Willlam Ferrell, often referred fo in
the record as W. A. Ferrell, were named as

i
bt oo
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“In addition thereto, an amount of state ald necessary and for the
purpose of paying basic and advanced salary increases for teachers,
as provided by the Bfty-second legislature, shall be allccated to each
county in an amount sufficient {0 pay such inereases for the number
of full-time teachers actually employed within the county during the
preceding sciiool year.”

An opinien was rendered by this office under date of December 14, 1944,
to Dr. W. W. Trent, State Superintendent of Schools, and published in the
Report and Opiniens of the Attorney General, 1943-44, page 60, which con-
sidered the guestion of 2 county board of education increasing teachers’
salaries above the basic or advanced salaries provided in Section 2, Article
7, Chapter 18 of the Code. We quote the following pertinent language from
the said opinion:

“The oniy limitation placed on feachers’ salaries urnder existing
law is found in Section 2, Article 7, Chapter 12 of the Code, which
provides that boards of eduecation shall % the rate of salary to be
paid teachers in accordance with the classifications and =equirements
therein set forth. Minimum salaries are enumerated for the various
classifications contained in this section, but no provisicn is made re-
garcding maximurn salaries.”

The Supreme Cowrt, in the case of Lawsen v, County Court, 80 W. Va.
812, 82 8. E. 786, said: -

YWithin the Iimits fixed by law, the power and diseretion of
county courts, boards of education andé municipal authorities, as to
funds they legallv provide themselves with for public expenses and
improvements, by taxation, are supreme and uncontrsilable by citie
zens and taxpayers, * * *7

We find no legislation which restricts the power and discretion vested
in a county board of education to expend moneys they lezally provide
themselves from taxation for public expenses and improvements. Therefore,
in view of the foregeing authority, we believe that the matter of increasing
or reducing supplermental or excess salaries of teachers beyond the basic
and advanced salaries as set forth in Section 2, Article 7, Chapter 18 of
the Code, is within the diseretion of the county hoard of education, subject
to the approval of the State Board of School Finance, pursuant to Article
9B, Chapter 18 of the Code.

We trust this answers your mguiry.

No. 28 October 2, 1955

REQUESTED BY: Jobn Ambrose, Chairman
W. Va. Racing Commission
Charleston, W.Va.

OPINION BY: John 'G. Fox, Attornev General
Fred H. Caplen, Assistant

We have your letier of August 28, 1956, wherein vou request an official
opinion as to whether Rule 61 of the Rules and Regulations of Racing is an
unlawiul interference with the internal business or affairs of a licsnsee, as
contemplated by Chapter 13, Article 23, Section 15, of the Acts of the -
Legislature, Regular Sessicn, 1956, :




ad
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For your information Rule 61 and said Section 15 are quoted as foliows:
Rule No. 61, “Bach racing association applying for license to con-
duet racing on any track in West Virgima shall submit to the com-
mission, at the time appllmadon for license iz made to conduct such
meat, the proposed total purse distribution rogether with the s..aﬂe
purse, or reward, all of which shall be subject to the approval of
the commission, The minimum purse shall not he less than four
per cent of the total pari-mutue] handie. Each association, at least
thirty days prier to the opening date of each race meeting, shall
before publishirg, submit to the commission the conditions for all
races it propeses io hold, all of which shall be subject to the ap-
proval of the commission. The laws of West Virginia and the rules
of racing supersede the conditions of the race cor the regulations of
the race meeting, and. in matiers pervaining to racing, the orders of
the assoclation, and, In_turn, the orders of the commission shall
suparsede the orders and rulings cof the stewards, Failure to comply
with this rule, said associations shall be fined two hundred ffty
dollars for each day in wvielation” )

Chapter 13, Article 23, Bection 15, Internal Affeirs and Business
of Licensee. “The commission sha.l not interfere in the internal
business or affairs of any licensee.”

Does the provision in Rule 61 for 2 mimimum purse of four per cent of
the pari-mutuel handle comstituie an interference in the internal business
and affairs of a licensee? It is pertinent in arriving at an answer to this
quesiion to determine what powers and duties have been delegated by law
to the Raecing Commissioin, Chapter 13, Article 23, Section 1, of the 1858
Acts containsg the following language in relation to the powe*‘s of the
Commission:

¥ x = 5518 comrmission shall have all the powers necessary to
carry out fully and effectively zll the pwposes of this act, and shall
have the power to prescribe reasonable regulations under which all
races shall be conducted within the state of West Virginia except as
hereinafter provided * * *”

It is noted that the Legisiature has delegated io the Racing Commission
the powers necessary fo carry out fully and efectively all the purposes of
this act. The obvious purpose of the act is to regulate horse racing as per-
mitted in this State QOur court said in Spiker v. The West Virginia Racing
Commission, et al, 135 W. Va. page 512, at page 520:

“* % * The general pwpese of the statute which created the West
Vzrgm.la Racing Coms:o*x is to legalize the business or the enter-
prise of horse racing under supervision and conirol of the State
1o be exercised by the Commission. * * *7

In relation to the regulating powers of the Racing Commission, the court,

in State ex rel, Morris v. The West Virginia Racing Commission, 183 W. Va,
T (1949}, said:
“* = * Therefore, the Legislature, in enacting the rac:.ng statute,
realized the Importance and necessify of the power of regulation of
racing, and gave to the Racing Commission, set up thereunder, full
and complete POWeETS of regulat ion. The language is broau and
general; but it is assumed that it was Intended to apply to all
n'oblu affecting horse racing, without going into particular detail,
or witheut aftempting to set up any particular stendards under
which the commissiont might aei”

See also Tweel v. West Virginia Racing Commission, er al, 138 W, Va 331
{1953). ’ o :
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The propriety of regulation of herse rtaeing by the state baing well
estaklished, it now becomes necessary to comsider what regulations the
Racing Corarnission can reasonably formulate. In relation to the question
at hand, it appears that the Racing Commission is zutheorized by law to
prescribe any reasonable regulations which do not interfere in the internal
busiress or affairs of any licersee. Again we are faced with the guestion
as to whether the armount of purses paid to winmers of horse races affects
the internz! business or zffairs of the licensee. The word “internal” is an
adijective deseribing the words “business” and “affairs” Webster's new
collegiate dictionary defines internal as follows: “Belonging te or inherent
in the thing itself; not derived from or dependent on anything external.’”

The payment of purses or rewards to winners of a race is the very essence
of horse racing under the pari-mutuel system of wagering. If there were
no purse or reward, an owner would net enter his horse in a race. The
amount of the purse or reward is of great interest and concern to the
owner. In fact the ofer of a very low purse or reward rmay not warrant
an owner's entrance into a race, We therefore believe that the smount of
the purse offered is a matter with which persons engaged in the business
of horse racing are vitally interested and earmestly concermed. It follows
that the offer of purses or rewards in sums appreciably less than these in
evidence at other tracks of simflar nature and size could materially affect
the quality of racing and could lend to the detericration thereoi at such
track. This being so0, it is cur thought that the size of the purse offered is
not a matter of internal business or affairs of the licensee but Is rather a

matter which affects racing as a whole. Internal business or affairs of the

association” or licensee, we Dbelieve, comnotes mafters of business within
the organizafion itself, such as salaries or working hours of its officers or
ermloyees,

I the Commission were powerless fo regulate matters which affect racing
enerally, what regulatory powers exist? Tke Legislature doubiless con-
ferred such powers, It cammot be assumed, by the additicn of Section 15,
that it intended to nullify all regulatory powers of the Commission. Prac-
tically 2ll of the regulations formulated by the Commission affect, in some
manner, the business or affairs of the racing assceiation. The only resiric~
tion placed upon such powers is that provided by said Section 15, and any
regulation which is intended tec promote the quality of horse racing gen-
erally cannct be said to ke an interference in the internal business or
affairs of the leensee,

It is our considered opinion, therefore, that the provisions of Rule 61,
prescribing a minimum purse, if such minimum 1§ reasonable, do not con-
stitute an interference inm the internmal business or affairs of a licensee, as
contemplated by Section 15, Article 23, Chapter 13 of the 1958 Acts, and
constitute a valid regulation. Whether or not the four per cent Sgure

mentioned in Pule 81 is reasonable is a guestion of fnct upon which we
are not prepared to comment,

Tm — e




STATE OF WEST VIRGINIA

OFFICE OF THE ATTORNEY GENERAL
CHARLESTON 26208

CHARLES G. BROWN _ (304a) zaz-2021 CONSUMER HOT LINE

ATTORNEY GENERAL (BO0) 268-8808

December 23, 1987

Harry L. Buch, Chailrman ' -
West Virginia Racing Commission
Suite 310 . _ 1
Charleston, West Virginia 25301 | o -
Dear Mr. Buch: ) - =

- b
This will acknowledge receipt of your letter of October 9,
1887, in which vou reguest the opinion of the Attcrnev General
with respect to the autheority of the West Virginia Racing Commis-
sion. The specific guestion raised is whether or not the West
Virginia Racing Commission may through the promulgation of rules
and regulations regulate the fees paid to jockeys.

The authority of the West Virginia Racing Commission to
regulate the racing of horses generally is found in Chapter 19,
Article 23 of the Code of West Virginia of 1931, as amended
{(hereinafter Ccde). The West Virginia Racing Commission is
established by Code 19-23-4. The powars and authoriity of the

Racing Commission are found in Code 189-23-6 which provides in
full as follows:

"The racing commission shall have full
jurisdiction over and shall supervise all horse
race meetings, all dog race meetings and all
persons involved in the holding or cenducting of
horse or dog race meetings, and, in this regard,
it shall have plenary power and authority:

"{1) To investigate applicants and determine
the eligibility of such applicants for a license
or permit or construction permit under the provi-
sions of this article;
"(2} To fix, from time o time, the annual
fee to be paid to the racing commission for any ) i
permlt required under the provisions of section
two [§ 19-23-21 of this article;




Page 2

"(3) To promulgate reasonable rules and
regqulations implementing and making effective the
provisions of this article arnd the powers and
authority conferred and the dutlies imposed upon
the racing commission under the provisions of this
article, including, but not limited to, reasonable
rules and regulations under which all hecrse races,
dog races, horss race meetings and dog race
meetings shall ke held and conducted, all of which
reasonable rules and regulations shall be promul-
gated in accordance with the provisions of article
three {§ 292-3-1 et seg.], chapter twenty-nine-a
of this Code:

" (4) To register colors and assumed names and
to fix, from time to time, the annual fee to be
paild to the racing commission for any such
registration; -

"(5) To fix and regulate the minimum purse to
be cffered during any horse or dog race meeting;

"(6}) To fix a minimum and maximum number of
horse races or dog races to be held on any respec-
tive racing day;

"(7) To enter the office, horse racetrack,
dog racetrack, kennel, facilities and other places
of business of any licensee to determine whether
the provisicns of this article and its reasonable
rules and regulations are being complied with, and
for this purpose, the racing commission, its
racing secretary, representatives and emplovees
may visit, investigate and have free access to any
such office, horse racetrack dog racetrack,
kennel, facilities and other places of business;

"(8) To investigate alleged viclations of the
provisions of this article, its reasonable rules
and regulations, orders and final decisions and to
take appropriate disciplinary action against any
licensee or permit holder or construction permit
holder for the violation thereof or institute
appropriate legal acticn for the enforcement
thereof or take such disciplinary actiocn and -
ingtitute "such legal action;

"(9) By reasonable rules and regulaticns, to
authorize stewards, starters and other racing
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officials to impose reasonable fines or other
sanctions upon any person connected with or
involved in any horse c¢r dog racing or any horse
or dog race meeting; and to authorize stawards to
rule off the grounds of any horse or dog racetrack
any tout, bookmaker or other undesirable indivi-
dual deemed inimicable to the best interests of
horse and dog racing or the parimutuel system oI
wagering in connecticn therewith;

"{10) To reguire at any time the removal of
any racing official cr racing employee cf any
licensee, for the violatien ¢f any provision of
this article, any reascnable rule and regulation
of the racing commission or for any fraudulent
practice;

"(11) To acguire, establish, maintain and
cperate, or to provide by contract for the main-
tenance and operation ¢f, a testing laboratory and
related facilities, for the purpose of conducting
saliva, urine and other tests on the horse or dog
or horses or dogs run or to be run in any horse or
dog race meeting, and to purchase all equipment
and supplies deemed necessary or desirable in
connection with the acguisition, establishment,
maintenance and operation of any such testing
laboratory and related facilities and all such
tests;

"(i2) To hold up, in any disputed horse or
dog race, the payment of any purse, prending a
firial determination of the results thereof;

"{13) To reguire each licensee to file an
annual balance sheet and profit and loss statement
pertaining to such licensee's horse or dog racing
activitiss in this State, together with a 1ist of
each such licensees's stockholders cor other persons.
having any beneficial interest in the horse or dog
racing activities of such licensee;

"(14} Tco issue subpoenas for the attendance
of witnesses and subpoenas duces tecum for the
production of any books, records and other perti-
nent documents, and to administer oaths and
affirmations to such witnesses, whenever, in the
judgment of the racing ccommission, it is necessary
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to do so feor the effective discharge of its duties
under the provisicns of this article;

"(1i5) To keep accurate and complete records
of its proceedings and to certifyv the same as may
be appropriate;

"(18) To take such other action as may be
reasonable or appropriate to effectuate the
provisions of this article and its reasonable
rules and regulations;

"{17) To provide breeders' awards, purse
supplements and moneys for capital improvements at
racetracks in compliance with section thiriteen-b
[§ 19-23-13b] of this article.

"The racing commissicn shall not interfere in
the internal husiness or internal affairs of any
licensee.™

It is a clear ruls of law in West Virginia that administra-
tive agencies such as the West Virginia Racing Commissicn have
only those powers which are expressly conferred upon them by
statute or which arise ocut of necessary implication from those
powers expressly conferred upcn them by statute. Mohr v. County
Court of Cabkell County, 145 W. Va, 377, 115 S.E.2d B06é6 {1960).

If the West Virginia Racing Commission has the power to
establish regulations governing the fees paid to jockeys, that
power must be expressly conferred upon 1t by statute or arise by
necessary implication from a power conferred upon the West
Virginia Racing Commission by statute.

The Legislature has the authority to regulate horse racing.
Hubel v, West Virginia Racing Commissicn, 376 F. Supp. 1 (S.D.
W. Va. 1974); aff'd, 513 F.2d 240 (4th Cir. 1975). The Legisla-
ture by enacting Code 18-23-1 et seg. permitted horse racing
under the supervision and control of the State of West Virginia
through the West Virginia Racing Commission. State ex rel,
Morris w. West Virginia Racing Commission, 133 W. Va. 179, 55
S.E.2d 263 (1949); State ex rel. Spiker v. West Virginia Racing
Commission, 13% W. Va. 512, 63 S.E.2d 821 (19%1); Santiago v.
Clark, 444 7. Supp. 1077 (N.D. W. Va. 1978). In delegating its
authority to regulate horse racing to the West Virginia Racing
Commission, the lL.egislature 1s not required to "set up standards
for the guidance of such boards and commissicns in the use and
the application of the power granted." State of W. Va. ex rel.
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Morris v. West Virginiaz Racing Commission, ibid, at 1%2-1%3. "As
enacted, our racing laws delegated the management (of horse

racing) to a racing commission, and gave it complete power to

adopt rules and regulations therefor." State cf West Virginia ex -
rel. Morris v. West Virginia Racing Commissicon, ibid, at 201,

The adopticon of a regulaticon by the West Virginia Racing Commis-

sion is a "plain exercise of naked, but necessary, power to

control a business which, In iis very nature requires strict-

control."”

Code 19-23-~-6 provides, in pertinent part, as follows:

"The racing commission shall have full
jurisdiction over and shall supervise all horse
race meetings, all dog race meetings and all
persons included in the holding or conducting of
horse and dog race meetings, and, in this regard,
it shall have the plenary power and authority: -

* *® RO

"(3) To promulgate reasonable rules and
regulations implementing and making eifective the
provisions of this article and the powers and the
duties imposed upon the racing commission, under
the provisions ¢f this article, including, but not
limited to, reascnable rules and regulations under
which all horse races, dog races, horse race
meetings and dog race meetings shall be held and
conducted, all of which reasonable rules and
regulations shall be promulgated in accordance
with the provisions of article three * * *,
chapter twentv-nine-2A of this Ccde; '

* * ®

"(16) To take such other action as may bhe
reasonable or approprizte to effectuzte the
provisions of this article and its reascnable
rules and regulations; * * *" (Emphasis added.)

It was the clear intention ¢f the Legislature to give the
West Virginia Racing Commission broad powers to regulate the
horse racing industry. The Legislature has the authority to
delegate broad police powers tc regulate the horse racing industry
to the West Virginia Racing Commission without providing or
setting up standards for the guidance of the Commission. State o o
ex rel. Morris v, West Virginia Racing Commission, supra. The
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express authority granted to the Commission is broad enough to
permit the West Virginia Racing Commission to promulgate rules
and regulations establishing a minimum fee to be paid to jockeys.

Although the Supreme Court of West Virginia has never
addressed the issue, several other jurlsﬁlctlons have addressed
the issue of whether or not a raClng commissicon under color of a
general statute may regulate jockey fees. These jurisdictions
have uniformly held that the test of whether or not a racing
commission with general powers to regulate the horse racing
industry may promulgate regulations regarding the fee to be paid
jockeys is whether or not the regulation has a direct relation to
horse racing. State Racing Commissicon v. Robertson, 172 N.E.24
628 (Ohio, 1960); Brann v. Mahonev, 48 A.2d4 605 (Md., 1846);
Euster v. Eagle Downs Racing Association, 677 F.2d4 9%2 (1982);
Horsemen's Benovolent and Protective Association v. Pannsylvania
Horse Racing Commission, 530 F. Supp. 1098 (i582); Gilligan v.
Pennsylvania Horse Racing Commissicn, 432 A.28 273 (1981);
Gilligan v. Pennsylvania Horse Racing Commission, 422 A.24 487
{1980); Collella v, State Racing Commission, 274 W.E.2d 331
(1871); Depariment of Business Regulation v, Vandervoort, 273
Se.2d4 66 (1972). The jurisdictions are split with the majority
of jurisdictions heolding that the payment of fees to a jockey is
an appropriate matter for regulation. However, Florida has held
that the payment of fees toc a Jockey is not a subject of regula-
tion. Department cof Business Regulation v. Vandervoort, id.

The West Virginia Racing Commission is authorized to make a
determination that & minimum fee for jockeys is necessary and
directly related to the conduct of horse racing. Accordingly,
the West Virginia Racing Commission has the authority under its
general enabling act to promulgate a regulation establishing a
minimum fee Tor jockeys. _Further, the language of Code 19-23-6
emphasized above expressly authorizes the West Virginia Racing
Commission to regulate all aspects of the conduct of horse races.
Tt is the cpinion of the Attorney General that the West Virginia
Racing Commissicn may regulate the mlnlmum fee paid to Jockevs by
admlnlstratlve regulatlon

Very truly yours,

CEARLES G. BROWN
Attorney General

-

By Solicitor General
STEPHEN D. HERNDON

SDH/k/b
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DECISION Emergency Rule Decision
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AGENCY: Racing Commission
RULE: = Amendments to Series 1; Thoroughbred Rules
DATE FILED AS AN EMERGENCY RULE: July 31, 1987

par. 1 The Racing Commission has filed as an emergency amendments to
the above Series 1.

par. 2 . _West Virginia Code 29A-3-15A requires the Secretary of State to
review all emergency rules filed after March 8, 1986. Thig
review regquires the Secretary of State to determine if the
agency filing such emergency rule 1) has complied with the
procedures Zor adopting an emergency rule; 2) exceeded the
scope of its statutory authority in promulgating the emergency
rule; or 3) can show that an emergency exists justifying the
promulgation of an emergency rule,

par. 3 Following review, the Secretary of State shall issue a decision
as
disapproved [2%A-3-15a(a)l.

par. 4

(A}

to whether or .not such an emergency rule should be

Procedural Ccocmpliance: WV Code 282-3-15 permits an agency
te adopt, amend or repeal, without  hearing, any
legislative "rule by £iling such rule, along with a
statement of the circumstancess constituting the
emergency, with the Secretary of State and forthwith with
the Legislative Rule-Making Review Committee (LRMRC).

par. 5 If an agency has accomplished the above two required filings
with the appropriate supporting documents by the time the ERD
is issued or the expiration of the forty-two day review period,
whichever is sooner, the Secretary of State shall rule in favor
of procedural compliance.




par.

par.

par.

par.

par.

6

7

3

9

10

The Racing Commission has filed this emergency rule with
supporting documents with the Secretary of State on July 31,
1987, and with the LRMRC on September 4, 1987,

It 1s the determination of the Secretary o¢f State that the
Racing Commission has complied with the procedural
requirements of WV Code §292-3-15,

(B) Statutory Authority -- WV Code §19-23-6(3) reads:

§19-23-6. Powers and authority of racing commission.

{3) To promuigate reasonable rules and regulations implementing and
making effective the provisions of this articie and the powers and authority
conferred and the duties imposed upon the racing commission under the
provisions of this article, including, but not limited to, regsonable rules
and regquiations under which ali horse races, dog roces, horse race
meetings and dog race meetings shall be held and conducted, all of which
reasonable rules and reguictions shall be promulgated in cccordance with
the provisions of article three (§29-3-1 et seq.) chapter twenty-nine-A of
this Code. - -

WV Code §19-23-6 reads in part:

The racing commission shall not interfere in the internal business or
internal affairs of any licensee.

Although the Racing Commission has full power to regulate the
industry, the above limit is still in force. The Supreme Court
in State ex rel. Spiker v. W. Va. Racing Commission et al. (63
SE24 831) states: '

iHorses and owners, trainers, jockeys and other persons whose efforts or
services are required in the conduct of a horse race and without which the
business or the enterprise of horse racing cannot be effectively conducted,
are necessarily within the scope of this statute.”

The Racing Commission propesed to increase the fee's paid to
jockeys. This provision currently exists in the rule under
section 37.23. The guestion has been put that these fees or
salaries are internal business and nct subject tc regulations
by the Racing Commission. The Jjockeys are not employed by the
Racing Commission, but by the Association (i.e. the licensee)
either as emplovees or contract workers.

The Attorney General in a 1956 ocpinion stated that the size of
the purse offered is a valid subject of regulation and not a
matter of internal business or. affairs of the licensee. The
cpinion goes on to state:

“internal business or affairs of the association or licensee, we believe,
connotes matters of business within the organization itself, such as sclaries
or working hours of its officers or employees.” [47 op. Att'y Gen. 65
{71856} ] '




par.

par.

par.

rar.

par.

par.

11

1z

13

14

15

16

It is the cpinicn of the Secretary of State that section 37.23
regulating jockey fees exceeds the statutory authority of the
Racing Commission. Although +this office cannot void the
existing Section 37.23, it can void the changes put into effect
as an emergency rule. Therefore, it does void the changes to
section 37.23.°7 o

WV Code §19-23-13 reads in part:

§719-23-13, Disposition of funds for pavment of outstanding and
unredeemed pari-mutuel tickets; publication of notice; irredeemable tickets;
stake races for dog tracks, -
{al All moneys held by any licensee for the payment of outstanding and
unredeemed pari-mutuel! tickets, if not claimed within ninety days after the
close of the horse or dog race meeting in connection with which the tickets
were jssued, shall be turned cver by the licensee to the racing commission
within fifteen days after the expiration of such ninety-day period, and the
licensee shall give such Information as the racing commission may require
concerning such outstanding and unredeemed tickets.

The Racing Commission propeoses changes to these rules which
reguired that 70% of these funds shall be deposited in an
insured, interest-bearing account after 15 days has passed from
the date of the meeting. While this system may be laudable,
the statute does not reguire any movement of funds until the
expiration of 90 days and empowers the Racing Commission to
only regquire additional information concerning such money.

As _such, the Secretary of State disapproves the proposed

changes to Section 61.3(f) as exceeding statutory auvthority.
All other provisions of this emergency rule are approved.

(C) Emergency: WV Code. 2%A-3-15(g) defines "emergency" as
follows: o -

(g) For the purposes of this section, an emergency exists when the
promulgation of a rule is necessary for the immedigte preservation of the
public peace, health, safety or wélfare or is necessary to comply with a
time [limitation established by this code or by a federal statute or
regulation or to prevent substantial harm to the public interest.

There are essentially three c¢lasses of emergency broadly
presented with the above provisicon: 1) immediate preservation;
2) time limitation; and 3} substantial harm. An agency nead
only document to the satisfaction of the Secretary of State.
that there exists a nexus between the proposal and the
circumstances c¢reating at least one o©f the above three
emergency categories. '

The facts and circumstances as presented Dby +the Racing
Commission are as follows:




par.

par.

par.

17

18

19

These rules provide for the orderly distribution of pari-mutuel
pool money to the public, State and other statutorily
designated parties. without these rules there would be no
formula for distribution of +the pari-mutuel poocls which would
be chaotic and not conducive to the public peace, health,
safety or welfare. '

These changes are being made to update our rules to reflect
current needs in ocur State which have to be met as is the case
in other racing states in meeting the needs and challenges

confronting us today.

The remainder of these emergency rules relate to wagering
mechanisms and clarifications ¢f existing rules. As stated in
ERD 21-87, par. 13, Such changes are in the public interest

It is the decision of +the Secretary of State that this
emergency rule be approved except £for sections 37.23 and
61.3(F), which are disapproved.

This decision shall be cited as Emergency Rule Decision 22-87
or ERD 22-87 and may be cited ag precedent., This decision is
available frcm the Secretary of State's office and has been
filed with the Racing Commission, the Attorney General and the
Legisliative Rule Making Review Committee.

I

REN HECHLER
SECRETARY OF STATE
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THE SECRETARY QF STATE
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