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Agency: Department of Administration  Title Number. 186
Rule Type: Legislative Cite Authority: 5A-3A-5

STATEMENT OF CIRCUMSTANCE
AND BRIEF SUMMARY

The Committee for the Purchase of Commodities and Services from
the Handicapped proposes revising its Legislative Rules on Fair Market Price
Determination in order to bring language up-to-date and to make the procedures
used by the Committee more understandable. The rules further explain the
duties of the Committee, state spending units, the central non-profit agency and
the community rehabilitation programs in more detail.
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TITLE 186
LEGISLATIVE RULE
COMMITTEE FOR THE PURCHASE OF COMMODITIES
AND SERVICES FROM THE HANDICAPPED

SERIES 1
RULES AND REGULATIONS FOR FAIR
MARKET PRICE DETERMINATION
§186-1-1. General.

1.1. Scope. -- The scope of these legislative rules involves the determination by the Committee for the
Purchase of Commodities and Services from the Handicapped, of the fair-market price of commodities and
services produced or supplied by workshops and rehabilitation facilities and offered for sale by the Central
Non-Profit Agency "CNA", to the State and its political subdivisions.

1.2. Authority. - W. Va. Code '5A-3A-5

1.3. Filing Date. -- June}+71993

1.4. Effective Date. - June-++-1993
§186-1-2. Definitions.

2.1. "CNA" -- means the Central Nonprofit Agency.

2.2. "Committee” — means the Committee for the Purchase of Commodities and Services from the
Handicapped.

2.3. "Commodities" -- means supplies, matcnal equlpment com:ractual services, and any other things
used by or furnished to a spending unit. departn ; OF e-EOVOERINOF

2.4. "Costing" - means the determination made by the CNA and qualified vendors werkshops-or
rehabilitation-facilities of the monies needed to be expended to produce a commodity or provide a service.
This determination includes the cost of raw materials, supplies, labor costs, (usingFederal-prevailing-wage
guidelines)fringe-benefits; capital expenditures, equipment maintenance, overhead, administrative costs, CNA
service charges, delivery costs, and other usual, customary, and reasonable costs of manufacturing, marketing,
and distribution of a commodity or service.

2.5. "Director" -- means the director of the purchasing division of the department of administration.

2.6. “Fair Market Price” — means a reasonable price, set by the Committee and approved by the director.
which permits the qualified vendor to recover the cost of raw materials, labor, capital, overhead, CNA service
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charges and delivery costs.

2.7. “Labor Costs” — means the wages. fringe benefits (such as holiday. sick leave, insurance, ete.), and
employment taxes paid by or on behalf of an employee.

2-10. 2.8. “Non Profit Workshop”, “workshop”, and “rehabilitation facility”—mean an establishment (a)
where any manufacture or handiwork is carried on, (b) which is operated either by a public agency or by a
cooperative or by a nonprofit private corporation or nonprofit association, in which no part of the net earnings
thereof inures, or may lawfully inure, to the benefit of any private shareholder or individual, (¢) which is
operated for the primary purpose of providing remunerative employment to blind or severely disabled persons
who cannot be absorbed into the competmve labor market and (d) Wthh shall be approved, as ev1denced bya
certificate of approval by the state-boat ational-education,d of voecational rehabilitation--state
division of rehablhtatlon services.

2.9. “Qualified Vendor.” - means a non profit workshop, workshop or rehabilitation facility as described

in 2.8 of these rules.

2.10. "Reserved or Set Aside" -- means commodities and services that are placed on the statewide contract.

2:8:_2.11. "Scope of Work" — means the specifications, time tables, worker qualifications, materials and

shlppmg regulatlons &Hhe%qmmnent for a partlcular commodlty or servxce as—deﬁned—by—the—pufehﬂsmg

2:9. 2.12. "Services" — means a product by labor when that product is not considered a tangible
commodity. Services include, but are not limited to, janitorial service, printing, food service, microfilming,
temporary labor, and grounds maintenance.

2.13. "Spending unit" -- means a department, agency or institution of the state government for which an

appropriation is requested, or to which an appropriation is made by the Legislature.

2.14. “Statewide Contract” — means for purposes of these rules a contract between the division of
purchasing and the CNA which lists all the commodities and services the committee has approved for the

program_and has set a fair market price.

§186-1-3. General-Rules—Responsibilities of the Committee, the CNA, and state spending units.

3.1. Committee responsibility.

3.1.1. The Committee, subject to acceptance approval by the Director of Purchasing, is—te shall
determine the fair market price of all commodities manufaetured and services provided by appreved-worksheps
er-rehabilitationfacilities qualified vendors and offered for sale to State spending units. ageneies;-pelitieal
subdivision orinstrumentalitios-ofthestate. As outlined in §186CSR3, the Committee shall determine mrast

have-made-a-priordetermination; that the commodities and services provided by the werkshop-or rehabilitation
facility qualified vendor are suitable for use- sale to the state.
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3.1.2. The Committee has a duty to exercise stewardship of the State's resources as well as to the

interests of people with disabilities.

3.1.3. To determine the fair market price of commodities or services the Committee must give due

consideration to the following factors:
a. The cost of the commodities or services in similar quantities if purchased by the state from a
qualified in-state vendor engaged in the business of selling or providing similar commodities

or services as determined by the director;
b. To the extent applicable. the amount paid by the State in any recent purchases of similar

commodities or services in similar quantities, making due allowance for general inflationary
or deflationary trends as determined by the director;

¢. The actual cost to the qualified vendor of manufacturing or providing the commodity or
service; and

d. The usual, customary, and reasonable costs of manufacturing, marketing, and distribution.

3.1.4. The Committee has a duty to ensure that employee wages be at least minimum wage. Ifa
qualified vendor wishes to compensate an employee more than minimum wage a detailed explanation of why
and how they determined the wage must be submitted to the CNA on the appropriate Committee approved
form(s).

3.1.5. The Fair market price may include a reasonable charge for overhead and profit, however it
may not, however, be excessive or unreasonable.

3,2. Responsibilities of the CNA.

3.2.1. _The CNA is the designated agent to represent qualified vendors to the Committee and to
spending units. As such, the CNA is authorized to negotiate with spending units the prices and terms of

contracts procured in accordance with provisions of the W. Va. Code. Qualified vendors may make joint
presentations with the CNA to the Committee or spending unit when a matter affecting the qualified vendor is
under deliberation may do so.

3.3. Responsibilities of state spending units.

3.3.1. When the Committee is attempting to make an initial Fair market price determination, and when
the service or commodity has been procured competitively in the past, the spending unit shall provide to the
CNA a copy of the most recent solicitation and contract for the service or commodity within ten (10) working
days of receipt of request.

3.3.2 The spending unit must notify the CNA, in writing, of specific changes in the scope of work or

other conditions which will be required during the new service period.
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§186-1-4. = y.Pricing guidelines established by the
Committee,

381 4.1. ittee: The guidelines are as follows:

a. The prices included in the statewide contract proecurementlist are the Fair market prices established
by the Committee.

b Unless Othel'WlSC prov1ded Fair market pnces for eommodmes include deliveryeost(EOB
: g t5-FRe A B and-parking-shipping and handling costs charged

by pnvate couriers.

c. The fair market price established by the Committee for a service or commodity on the Procurement

List statewide contract remains in effect until the-Gemmittee-approves a new fair market price is established.
In addition to the criteria established in 3.1.3 of these rules, the new fair market price shall be based on (1) any
changes in the scope of work or 1n tasks required by the procurmg agency, (2) changes in ]abor costs and/or
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facility-costs—an increase of other costs related to the contract.

d The Fair market pnce estabhshed—byﬂae—@emmmee shall usually apply for the a-period-ofone-year

service period determined by the contract. Until a new

falr market price has been approved by—ﬂae—Gemm&tee the-werkshop-or-rehabilitation-faeility the qualified

vendor iste must continue to proving provide the service or commodlty in accordance with the scope of work
which was the ba51s for estabhshmg the old Falr market pnce A PO 100 :

¢. During the service period, the-purchasinga FG - divisien the spending unit and
CNA may, by mutual written agreement, make minor modlﬁcatlons in the scope of work and total price of the
service, provided the total price adjustment resulting from such modifications during the normal service period
does not affect the total Fair Market Price approved by the Committee by more than twenty percent (20%) or
two thousand dollars ($2,000) whichever is less. A report of the agreement shall be made to the Committee by
the CNA. Changes in scope which result in a change of more than twenty percent (20%) or two thousand
dollars ($2 OOO), of the total annual prnce shall be processed asa pr1ce change for approval by the Connmttee
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§186-1-4. §186-1-5. Initial Fair Market Price Determination Procedures.

41 5.1. The CNA is-to-will shall use the following procedure ia to developing develop the initial Fair
market price to be recommended by-the-GNA- to the Committee. forservices-and-commodities:

Genunittee-and-the CNA shall reguest wﬂah a copy of the most rccent sohcltatlon or contract (as required under
33. 1( a) of thls rule) of the serv1ce or commodltv from the spendmg unit. mdmet&ted—b*d—t&b&ﬂ&t&eﬂ-(ﬂﬂ

5.1.3. The qualified vendor must submit to the CNA all costs associated with fulfilling the contract on
Committee approved forms and assist the CNA in establishment of the fair market price.

415, 5.1.4. The CAN shall as-requed to rev1ew ﬂd venfv all costing mformatlon submltted bv the
guahﬁed vendor plids : : peility!s-eos ofthe-serviee-o

5.1.5. Prior to submission to the Committee, the CNA shall submit a copy of the suggested fair market

price to the spending unit. The spending unit is to notify the CNA of any objection in writing within ten (10)
working days of receipt of the proposed price, otherwise concurrence with the proposed price shall be assumed.

5.1.6. The CNA shall submit all costing information to the committee and comments from the
spending unit using the appropriate forms(s) for approval.
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5.1.6.1. Base Price — Each time the committee determines the fair market price, a new base
price is established.

5.1.6.2. The qualified vendor shall project costs for at least three (3) years in order to assist
state spending units in future years.

5.1.7. The Committee shall review the proposal package submitted by the CNA to determine the fair
market price. If additional information or clarification is needed by the committee the appropriate party(s) will
be contacted.

5.1.8. The committee shall notify the CNA of the approved fair market price. The CNA shall notify
the spending unit and qualified vendor of the committee’s action.
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§186-1-5: §186-1-6. Fair Market Price

51 6 1. The followmg procedure is used when either a snendmg umt requests a ehange in the scope of

wefkshepeﬂehabﬂﬁaﬁeﬂ—faﬂm The guallﬂed vendor or the spengmg umt shall te submit to the CNA a
request for a price change showing a breakdown of the change in the werkshop-orrehabilitation-faetity costs
using forms provided by the Committee and other appropriate documentation as requested by the CNA or
Committee; or

6.1.2. The qualified vendor or the spending unit shall submit to the CNA a request to change the scope
of work for a current contract and the reason(s) for the change using forms approved by the Committee and
appropriate documentation as requested by the CNA or Committee.

5:1:3. 6.1.3. The CNA shall review and verify validates-and-verifies the breakdown of the changes in

the qualified vendors werksheop's-orrehabilitationfaeility's costs.

5-1:4. 6.1.4. Prior to submission of the Fair market price change request to the Committee, the CNA
shall submits a copy ersummary of the suggested Fair market price ehangerequest to the pufehasmg—ageﬂey
andfor-purehasing-division spending unit for comments—or-concurrence:_The spending unit is to notify the
CNA of any objection in writing within ten (10) working days of receipt of the proposed price, otherwise
concurrence with the proposed price shall be assumed.

5:4-5- 6.1.5. The CNA shall submits the Fair market price change request with supporting data to the
Committee. The request is to be accompanied by the following:

a. A breakdown of changes in the quahﬁed vendors werkskmp—emhab*h%&ﬂen—fwhq cost using
the committee approved form(s). form-at o

b. The objections and/or comments of the spending unit purchasing-ageney-and/or-purchasing

divisien concerning the proposed Fair market price change.

9
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516 6.1.6. The Committee shall reviews the information submitted and establishes the modified Fair
market price.

54-F 6.1.7. The Committee shall transmits the notice of the approved modified Fair market price to

the CNA. which-inturn The CNA shall notify netifies the spending unit purchasing-agenoy-and/orpurehasing
division and the qualified vendor werkshep-orrehabilitation-faeility-of the Committee's action.

§186-1-7. Miscellaneous provisions.

7.1 Qualified vendors who fail to avail themselves of the protection of W. Va. Code §5-3A-10, which
exempts certain workshops and rehabilitation facilities from competitive bidding, may bid competitively on
commaodities or services without the involvement of the CNA or Committee, provided the commodities or
services have not been "reserved” on the statewide contract.,

7.2 A qualified vendor may elect to discontinue consideration of a project or to discontinue services if
they cannot recover their production costs. The gualified vendor must give the CNA and the committee at least
sixty (60) days written notice of their intent to discontinue service.

10




APPENDIX B

FISCAL NOTE FOR PROPOSED RULES

Rule Title: Rules and Regulations for Statewide Contract

Type of Rule: (X ] Legislative [___]Interpretive [ ] Procedural

Agency: Department of Administration

Address: Penney A. Hall, Chairperson, Committee for the Purchase of Commodities and

Services from the Handicapped, Department of Administratjon_, 1900 Kanawha

Phone Number: 558-1783 Email: penney.a.hall@wv.gov

W

Fiscal Note Summary
Summarize in a clear and concise manner what impact this measure

will have on costs and revenues of state government.

There will not be any fiscal impact because of these rules. They bring language up-to-date and make
e procedures used by the Committee more understandable; explains the duties of the Committee,
pending units, the central non-profit agency and community rehabilitaiton programs.

Fiscal Note Detail
Show over-all effect in Item 1 and 2 and, in Item 3, give an explanation of
Breakdown by fiscal year, including long-range effect.

FISCAL YEAR

Effect of Proposal Current Next Fiscal Year
Increase/Decrease Increase/Decrease (Upon Full Implementation)

(use “*) (use )

1. Estimated Total Cost 0.00§ 0.00 0.00

Personal Services

Current Expenses

Repairs & Alterations

Assets

Other

2. Estimated Total
Revenues

0.00 0.00 0.00

Rule Title:




Rule Title: Rules and Regulations for Fair Market Price Determination

3. Explanation of above estimates (including long-range effect):
Please include any increase or decrease in fees in your estimated total revenues.

MEMORANDUM

Please identify any areas of vagueness, technical defects, reasons the proposed rule would
not have a fiscal impact, and/or any special issues not captured elsewhere on this form.

Date:

Signature of Agency Head or Authorized Representative

/4 u&” Cﬁﬂl/Dome

T f,%m ﬁ’”




ovemor's (ommittee
Th"ig@ﬁygfdhqse of Commodities & Services
eHdndicapped
T 1900 Kanawha Boulevard, East
State Capitol, Room E-119
Charleston, West Virginia 25305-0120
304.558.1783

)

July 2, 2008

Via Hand-Delivery

The Honorable Betty Ireland
Secretary of State

Building 1, Suite 157K

1900 Kanawha Boulevard, East
Charleston, WV 25305

Re: Legislative Rules
Dear Secretary Ireland,

| am enclosing an original and one copy of the documents listed below for filing.
The proposed rules are being filed in regard to the Committee for the Purchase of
Commodities and Services from the Handicapped Fair Market Price Determination. | will
provide a copy of the enclosed documents to the Legislative Rule Making Review Committee
once they are marked filed by your office.

The documents enclosed consist of the following:

1 Notice of Comment Period on a Proposed Rule,
2. Statement of Circumstance and Brief Summary,
3. Proposed Rules, and

4 Fiscal Note for Proposed Rules.

Thank you very much for your assistance. If you have any questions, or need
any additional information, please do not hesitate to give me a call.

Sincerely,

Ordnngy KUY

Committee Chairperson

Enclosures
Joe Manchin. lll, Governor Perte: Cuffaro, Member Robert W. Ferguson. Jr., Cabinet Socretary
Pennay A, Hall, Chairperson John Liller, Member Evan Williams, Committee Executive Secretary

Brenda Morford, Member
Jan Smith, Mombear
Everette Sullivan, Member



