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TITLE 150
LEGISLATIVE RULE

PUBLIC SERVICE COMMISSION

SERIES 12
RULES AND REGULATIONS FOR
THE GOVERNMENT OF
INTRASTATE RAIL TRANSPORTATION

$150-12-1. General.
1.1. Scope.

a. Public Law 96-448, "The Staggers Rail Act
of 1680", requires the states which wish to retain jur-
isdiction over intrastate rail transportation to bring
their standards and procedures for regulating rail-
road rates, classifications, rules and practices into
conformity with the Interstate Commerce Act. It is
the intent of Congress that railroad companies re-
ceive adequate revenues through regulatory encour-
agement of model competition, rate flexibility, and
relaxed rate reasonableness standards.

b. Mindful of this Commission's obligations to
safeguard the public's interests, it shall henceforth be
the policy of the Public Service Commission of West
Virginia fo regulate railroad matters in 2 manner
consistent with the standards and procedures set
forth by Congress in the Interstate Commerce Act.

1.2. Authority.--W. Va. Code §324-1-1,24-1-7, 24-
2-1, 24-2-2, 24-2-.7, 24-2-8, 24-2-9

1.3. Filing date. -- May 17,1985
1.4, Effective date. -- July 16, 1985
1.5. Standards and Procedures.

a. The Staggers Act requires the state to adopt
uniform standards and procedures for regulating rail-
road rates, rules and praciices which are in accord
with the provisions of the Interstate Commerce Act.
The standards and procedures contained in these
rules areintended to satisfy the federal requirements.
To that extent these rules and regulations supersede

eny previous rules or regulations which are in conflict
with them.

b. The Public Service Commission of West Vir-
ginia hereby expressly adopts the following sections
of the Interstate Commerce Act as amended by the
Staggers Rail Act of 1880 for purpases of determining
intrastate rail rates included in Table 150-124 found
at the end of this regulation.

§150-12-2. Filing of railroad rates.

2.1. Notice period for filing railroad tariffs -- In
accordance with 49 U.8.C.§10762(e)(3) the notice peri-
od for filing railroad tariifs with the Public Service
Commaission of West Virginia which contain new or
changed rates. classifications, rules, practices or
other provisions shall be as follows:

a. The tariff shall be on {ile with this Commis-
sion atleast twenty (20) days prior to its effective date
for rates or provisions published in connection with
new service or changes resulting in increased rates or
decreased value of service,

b. The tariff shall be on file with this Commis-
sion at least ten (10) days prior te its effective date for
changesresulting in decreased rates or increased val-
ue of service, or changes resulting in neither in-
ereases nor reduction.

¢. The tariff shall be on file with this Commis-
sion at least forty-five (45} days prior to its effective
date for joint rate surcharges and cancellations filed
pursuant to the provisions of 49 U.S.C. §10705a.

d. A railroad or its publishing agent may pres-
ent 2 petition to the Commission seeking to depart
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e. The notice period for railroad rate contracts
filed with this Commission Is set forth at Rule 7.2(8)
of these rules.

2.2. Content of notices. -- Each rate publication
filed with the Commission shall be on forms pre-
scribed by the Commission in Rules 2 through 7 of its
Rules and Regulations for the Government of the Con-
struction and Filing of Tariffs of Public Ttilities and
Common Carriers by Motor Vehicle and shall contain
such Information ds the Commission may require, in-
cluding but not limited to:

a, atariff contaifing all relevant and material
provisions relating to the rate and its application; and

b. a statement of the effect which the rate shall
have on the carrier's revenue (increase, decrease, no
change)

2.3. Defectin notice. -- No rate shall be considered
published under the provisions of the Staggers Act
unless notice has been given in compliance with this
section. However, if a tariff is filed and becomes effec-
tive despite some defect the rates, charges, fares,
classifications, rules, eic., inthat tariff are in effect
and will be applied until cancelled or amended or un-
til thev are stricken from the files by the Public Serv-
ice Commission of West Virginiza in accordance with
the Rules of the Commission and the relevant provi-
sions of the Interstate Commerce Act.

$150-12-3. Investigation and suspension of rail-
road. Rates.

3.1. Commencement of Proceedings.
a. When a new individual or joint rate {(except
general rate Increases, inflation based increases, or
fuel adjustment surcharges filed under the provisions
of 48 U.8.C. §11501(b)(6) over which the Public Serv-
ice Commission of West Virginia has no jurisdiction)
or an individual or joint classification, rule, or prac-
tice related to a rate Is filed with the Public Service
Commission of West Virginia by a rail carrier the
Commission may: ' ' .

1. onits own initiative, commence an inves-
tigation proceeding, or

2. upon protest of an interested party com-

mernce an investigation proceeding, or

= - 3. upon protest of an interested party com-
mence an investigation and suspension proceeding to
determine whether the proposed rate classification,
ruleor practice is discriminatory, unreasonable, orin

any other way violates applicable law.

b. Rates based on limited carrier liability may
be published and filed with the Commission, withoui
priorapproval, pursuantfo 48 U.S.C. §10730. Howev-
er, such rates will be subject to protest on grounds
such as unreasonableness or nonconformance with
the tariff publication requirements found in 49 CFR
1300.4(1)(11).

c. The Commission shall give reasonable notice
to interested parties before beginning a proceeding,
However, the Commission may begin the proceeding
without allowing an interested party to file an an-
swer.

3.2. Duration of suspension period.
a. The Commissicn shall complete a proceeding

commenced under Rule 3.1(1)(2) or (b) or (¢} of these
Rules within five (5) months from the effective date of

‘the proposed rate, classification, rule or practice

except that if the Commission reports to the Inter-
state Commerce Commission that it cannot make a fi-
nal decision within that time and explains the reason
for the delay, it may then take an additional three (3)
months to complete the proceeding and make a final
decision,

b. If the Commission does not render a final
decision within the applicable time period the rate,
classification, rule or practice shall become effective
immediately or, if already in effect, shall remain in
effect.

c. However, ifa railroad makes a tarifffiling to
adjust an intrastate rate, rule or practice under 49
U.8.C. §11501(d) to that of similar traffic moving in
interstate commerce, and the Commission investi-
gates such tariff in accordance with Rule 3.1 or sus-
pends such tariff filing in accordance with Rule 3.3,
the carrier may apply to the Interstate Commerce
Commission to review the matter if the Public Serv-
ice commission of Wet Virginia has nof acted with {i-
nality by the 120th day after the tariff was filed. If the
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carrier elects not to refer the matter to the Interstate
Commerce Commission the Public Service Commis-

sion of West Virginia may decide the issue within five

months, as provided for in Rule 3.2(1).
3.2, Grounds for suspension.
a. The Commission may not suspend a pro-
posed rate, classification, rule, or practice unless it
appears from the specific fzcts shown by the verified

statement of a person that:

1. there is & substantial likelihood that the
protestant will prevail on the merits;

2. without suspension, the proposed rate

change will cause substantizal injury to the protestant.

or the party represented by the protestant; and

3. because of the peculiar economie ¢ircum-
stances of the protestant, the provisions of Rule 3.8 of
these rules do not protect the protestant.

b. The Commission will not suspend rates upon
its own motion.

3.4. Market dominance,

a. When the new individuzl or joint rate is al-
leged o be unreascnably high, the Commission, with-
in ninety (90) days after the start of a proceeding
under these rules, shail determine whether or not the
railroad propesing the rate has market dominance
over the transportation to which the rate applies.

b. If the Commission finds that;

1. the railroad proposing the rate has mar-
ket dominance over the transportation to which the
rate applies, it shall then proceed to determine wheth-
er or not the proposed rate exceeds a maximum rea-
sonable level for that fransportation.

2. the railroad proposing the rate does not
have market dominance over the transportation io
which the rate applies, it shall not make a determina-
tion on the issue of reasonableness.

¢. A finding by the Commission that the pro-
posed rate has a revenue variable cost percentage
which is equal to or greater than the percentages
found in 49 U.5.C. $10709 (d)(2) dues not establish a
presumption that:

1, therallrcad has or does not have market
dominance over such transpertation, or

i 2. the proposed rate exceeds or does not ex-
ceed a reasonable maximum level.

d. Evidentiary guidelines for the determination
of whether or not the railroad has market dominance.
over the transportation to which the rate applies shall
be found under Rule 5.

3.5. Reasonableness.

z. Except for nonferrous recyclables, the Com-
mission shall evaluate the reasonableness of a rate
only after market dominance has been established. In
determining whether a rate is reasonable, the Com-
mission shall consider among other factors, evidence
of the following:

1. the amount of traffic which is transported
at revenues which do not contribute to going concern
value and efforts made to minimize such traffic;

2. the amount of traffic which contributes.
only marginally to fixed costs and the extent to which,
if any, rates on such traffic can be changed to maxi-
mize the revenues from such traffic; and

3. the carrier's mix of rail traffic to deter-
mine whether one commodity is paying an unreasona-
ble share of the carrier’s overzll revenues,

b. The Commissicon will evaluate the reasona-
bleness of rates for nonferrous recvelables in accord-
ance with ex Parte 394, Cost Ratio for Recyclables -
1980 Determination, decided December 30, 1980, 364
ICC 425-431 and other future adjustments to these
criteria which are adopted by the Interstate Com-
merce Commission. .

3.6. Burden of proof. :

a. Ceneral. -- The burden shallbe onthe protes-
tant to prove the matters described in Rule 3.3(1)(2)-
(c) of these rules.

b. Market dominance:

1. Jurisdiction. -- The respondent railroad
shall bear the burden of shewing that the Commission
lacks jurisdiction to review the proposed rate because
the rate produces a revenue variable cost percentage
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that is less than the percentages found in 49 U.S.C.
§10709(d)(2). The railroad may meet its burden of
proof by showing the revenue variable cost percent-
age for that transportation to which the rate appliesis
less than the threshold percentage cited in 49 U.S.C.

§10709(d)(2). The protestant may rebut the railroad's
evidence with a showing that the revenue variable
cost percentage is equal to or greater than the thresh-
old percentage in 48 U.S.C. §10708 (d)(Z).

2. Intramodal andintermodal competition. --
The protestant shall bear the burden of demonstrat-
ing that there exists no éffective intramodal or inter-
modalcompetition for the transportation to which the
rate applies. Respondent railread may rebut the prot-
estant's showing with evidence that effective
intramodal or intermodal competition exists,

-8. Product and geographic competition, -- If
intramoedal or intermodal competition is shownnot to
exist, the respondent railroad shall have the burden
of proving that either preduct or geographic competi-
tion for the invelved transportation does exist. The
protestant skall have the burden of proving that such
competition is not effective.

c. Reasonableness:

1. Rate increases:

A. Protestant'shurden of proof. -- A party
protesting a rate increase shall bear the burden of
demonstrating its unreasonableness if such rate:

{i) is authorized under 49 U .8.C.
§10707a;and o -

{i1) results in a revenue-variable cost
percentage for the transportation to which the rate
applies that is less than the lesser of the percentages
described in clauses (i) and (ii) of'48 U.8.C. 10707a-
(e)(2)(A). . i

B. Respondent's burden of proof. -- The
respondent railroad shall bear the burden of demon-
strating the reasonableness of a rate inerease if such
rate:

{i) iz greater than that authorized un-
der 48 U.S.C. §10707a, or

{ii) resulis in = revenue variable cost
percentage for the transportation to which the rate

applies that is equal to or greater than the lesser of
the percentages described in clauses (i) and {ii) of 49
U.8.C. §10707a(e)(2)(A); and

o {1i1) the Commission initiates an inves-
tzgatlon under 49 U.S.C. §10707.

2, Rate Decreases. -- A party protesting a

-rate decrease shall bear the burden of demonstrating

that the rate does not contribute to the going concern
value of the railroad, and it therefore unreasonably
low. A party mav meet its burden by making a show-
ing that the rate is less than the variable cost for the
transportation to which the rate applies.

3.7. Zone of rate flexibility.

a. A rail carrier may raise any rate pursuant to
the limitations deseribed in 49 U.S.C. §10707a. Base
rates increased by the quarterly rail cost adjustment
factor will not be investigated or suspended. In addi-
tion, a railroad may increase any rate by six percent
{6%) per annum (to a maximum of eighteen percent
(18%)) over the four (4) year pericd following enact-
ment of the Staggers Act. Thereafter, railroads not
earning adequate revenues, as defined by the Inter-
state Commerce Commission, may raise rates four
percent {(4%) per vear. Neither the six percent (6%)

--nor four percent {4%) increase shall be suspended. If

the increase results in a revenue to variable cost ratio
that equals or exceeds one hundred ninety percent
{190%), the Commission may investigate the rate el-
ther on ifs own motion or on complaint of an interest-
ed party,

b In determinin_g whether or not to investigéte,
the rate this Commission shall consider:

1. the amount of traffic which the railroad
transporis at revenues which do not contribute to go-
ing concern value and efforts made to minimize such

traffic;

2. the amount of traffic which contributes
only marginally to fixed costs and the extent to which
rates on such traffic can be changed to maximize the
revenues from such trafiic;

3. the impact of the chaIIenged rate on na-
tional energy goals;

4, state and national transportation policy;
and
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5. the revenue adequacy goals incorporated
in the Interstate Commerce Act. '

3.8. Monetaryv adjustments for suspension actions

a. Rate increases with no suspensions. -- In the
event the Commission does not suspend bui investi-
gates 2 proposed rafte increzse under Rule 3.3, the
Commission shall require the rail carrier to account
for all amounts received under the increase until the
Commissioncompletesits proceadings under Rule 3.2,
The accounting shall specify by whom and for whom
the amounts are paid. When the Commission takes fi-
nal action, it shall require the carrier to refund to the
person for whom the amounts were paid that part of
the increzsed rate found to be unreasaenable, plus in-
terest at a rate equal to the average yield of market-
able securities of the United States Government hav-
ing a duration of ninety (90) days, said interest rate o
be fixed on the date the Commission's order becomes
final. o

b. Rate increzses with suspension. --Ifa rate is
suspended under Rule 3.3 and any portion of such rate
is later found to be reasonable, the carrier shall col-
lect from sach person the transportation to which the
rate zpplies the difference between the original rate
and the portion of the suspended rate found tq be rea-
sonable for any services performed during the peried
of suspension, plus interest at a rate equal to the
average yield of marketable securities of the United
States Government having a duration of ninety (90}
days, said interest rate to be fixed on the date the
Commission's order becomes final.

c. -Rate decreases with suspension. -- In the
event the Commission suspends a proposed rate de-
crease under Rule 3.3 which is later found to be rea-
sonable, the rail carrier may refund any part of the
decrease found to be rezsonable if the carrier makes
the refund avzilable to each shipper who participated
in the rate, in accordance with the relative amount of
such shipper's traffic transported 2t such rate.

d. Except as provided in subsection (5) of this
rule, when the Commission finds that a railroad shall
make refunds or is entitled to collect additional
freightcharges, but the amount cannot be ascertained
upon the record before it, the party entitled to the
refund shall file a statement showing details of the
shipments involved ir the Commission's. findings.
The statement must be submitted to the carrier for

present the following information for each shipment
and grouped by routes, and accompanied by the paid
freight bills or copies thereof;

Date of shipment.

Date of delivery or tender of
delivery.

Date charges were paid.
Car initials.

Car number.

Origin,

Destination.

Route.

Commodity.

Weight.

Rate.

Amount,

o Refund (or monies due) onbasis
of Commission's decision.

Charges paid by one (1),

The Commission shall consider such statement in
its entry of order thereupon.

e. If the railroad wishes to waive collection of
amounts due under Rule 3.8(2) and the amount to ke
collected is:

1. under two thousand dollars (32,000). --
Then the railroad may waive collection without no- .
tice to the Commission, provided that the rule shall
only apply once to any person who used the original
rate during the suspension period.

2. two thousand dellars ($2,000) or more. --
then the railroad shall petition the Commission for
authority to waive collection. The petition shall con-
tain the following information:

- names and addresses of the customer for
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whom collection is to be waived, N

-certification thatzll railroads (if more than
one is involved in the movement) coricur in the waiv-
er.

- amount to be waived.

-information identifying the original case o
which the rate adjustment applies.

- a brief statement or justification for the
intended walver.

3. Any persen wishing to protest a waiver
propesed under Rule 3.8(5)(b) may do so by filing a

protest within thirty (30) days of the Commission's

receipt of the petition for walver. The petition shall
identify the investigation and suspension docket
number, shall clearly state the reasons for the obiec-
tion and shall certify that copies have been served
upon all parties. Railroads shall have forty-five (45)
days to file a response to a protest.

4, If the Commission receives a letter of
protest, it will netify all parties to the proceeding and
the railroad shall not be permitted to take any further
action until the Commission makes its findings and

enters its.order.

5. If no protests are received pursuant to
Rule 3.8(5)(c), then the walver of collection shall be
considered approved without further action from the
Comrnission. If protests are received the Commission
shall issue a decision, set the matter for hearing, or
talke whatever other action is warranted by the cir-
cumstances.

3.9. Reparation based on commission findings. --
When the Commissionfinds thatdamagesare due, but
that the amount cannot be ascertained upon the re-
cord before it, the complainant shall immediately pre-
pare a statement showing details of the shipments on
which reparations are claimed. in accordance with
Rule 3.8(4)(b)(d).

This statement, together with the paid freight
bills on the shipments or true coples therecf, shall
then be forwarded to the carrier which collected the
charges for verification and certification as to its
accuracy. All discrepancies, duplications, or other
errors in the statements shall be adjusted by the par-
ties and corrected agreed statements submitted te the

Commission.

This statement will be certified by all parties and
submitted to the Commission for consideration in en-
try of its order.

§150-12-4. Procedural requirements for protests
and replies regarding proposed rail rates, classifi-
cation, rule or practice.

4.1. Liberal construction. -- These rules shall be
liberally construed to secure just, speedy and inex-
pensive determination of the issues presented.

4.2, Definitions.

) a. "Proceeding” --aninvestigationinstitutedby
the Commission.

b. "Protestant” -- means a person opposed to
zny tariff or schedule becoming effective.

¢. "Respondent” -- means the railroad and/or
their agent zgainst whom the protast is filed or any
otherpersondesignated by the Commission topartici-
pate in the proceeding.

d. "Party" -- shall include the "Protestant” and
"Respondent” or others permitted or directed by the
Commission to participate in the proceeding.

- e "Pleading"” -- means a proteé.t, reply to pro- -
test, a motion or any other written comment relating
to the proceeding.

f. "Person” -- shall include individuals as well
as corporations, companies, associations, firms, part-
nerships, co-partnerships, societies, joint stock com-
panies, or a trustee, receiver, assignee, or personal
representative of another individual.

4.3, Communication.

a. The protest, reply and any other pleadings
relating to the proceeding will not be considered un-
less made in writing and filed with the Commission.

b. All pleadings shall be addressed to: Execu-
tive Seeretary, Public Service Commission of West
Virginia, 201 Brooks Street, P. Q. Box 812, Charles-
ton, West Virginia 25323. )

¢. All pleadings relating to the proceeding must
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be received for filing at the Commission's office in
Charleston, West Virginia, within the time Hmigs, if
any, for such filing. The date of receipt 2t the Com-
mission, ahd not the date of deposit in the mails, is
determinative. :

d. If, after examination, the Commission finds
that the protest, reply, or other pleading relative to
the proceeding is not in substantial compliance with
the provisions of these Rules:

1. The Commissicn may decline to accept
the documents and may return them unfiled, or

2, The Commission may accept the docu-
ments for filing and advise the party tendering them
of the deficiencies and require that they be corrected.

4.4, Signature and verification. _ __

a. The protest, reply or other pleading relating
to the proceeding shall be signed in ink and the
signer's address and telephone number shall be stat-

ed. R : . _.

b. The facts alleged in a protest, reply or other . _

pleading shall be verified by the person on whose be-
half it {s filed. I a protest, reply or other pleading is
filed on behalf of a corporation or other organization,
it shall be verified by an officer or such corporation or
organization. ~ =7

4.5. Copies and service of documents.

a. Protest. -- The original and two copies shall
be filed with the Commission and one copy shall be si-
multaneously served upon the publishing railread or
its publishing agent and upon other parties known by
the protestant to be interested in the proceeding.

b. Reply to protest. -- The original and two
copies shall be filed with the Commission and one cop-
v shall be simultaneously served upon the protestant
and upon the other parties named in the protest.

¢. Pleadings. -- The original and two copies
shall be filed with the Commissicon and one copy shall
be simultzaneously served upon all parties to the pro-
ceeding, )

d. Certificate of zervice. -- When a protest, reply
or pleading is filed with the Commission it shall in-
clude & certificate showing simultaneous service upon

all parties te the proceeding. Such service shall be
made by delivery Tn person, or by first class malil,
certified mail, registered matil, or by express or equiv-
alent parcel delivery service, properly addressed with
charges prepaid, one cepy to each party. Service upon
the parties shall be by the same means of communica-
tion and class of service employed in making delivery
to the Commission: Provided, however, that when de-
livery is made to the Commission in person, and it is
not feasible to serve the other parties in person, serv-
ice shall be made by first class or express mail.

4.8. Content and timing of protest.
z. Content:

1. Identification, -- The protested tariff
should be identified by making reference to the name
of the railroad or its publishing agent, to the Public
Service Commission of West Virginia tariff number,
to the specific items or particular provisions protested
and to the effective date of the protested publication.
Reference should alsc be made to the tariff and specif-
icprovisions thereof that are proposed to be supersed-
ed.

2, Grounds for s-uspehsicn._-- The protest
shall incorporate sufficient facts to:

A. meetthecriteria for suspension as set
forth in Rule 3.3, and

B. to sustain the applicable burdens of
proof as set forth in Rule 3.68. Further, the protest
should include any additional information that would
support suspension of the proposed rate.

b. Timing. -- A protest against and a request for
suspension of a tariff filed by a railread ar its publish-
ing agent shall be received by the Commission at
least:

1. ten (10) days pricr to the effective date
. when the proposed change is to become effective upon
not less than twenty (20) days notice. .
2. five (8) days prior to the effective date,
when the proposed change is to become effective upon
nof less than ten {10) days notice.

4.7. Content and timing of reply to protest.

a. Content, --The reply should adequately iden- -
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tify the protested tariff Further it shall contain
sufficient facts to rebut the allegations made in the
protest and to sustain the applicable burdens of proof
as set forth in Rule 3.6._

b. Timing. -- A reply to a protest must be re-
ceived by the Commission not later than:

1. the fourth working day prior to the effec-
tive date when the proposed change is to becorne effec-
tive upon not less than twenty (20) days notice.

2. the second working day prior to the effec-
tive date when the proposed change is to become effec-
tive upon not less than ten (10) days notice.

4.8. Emergency protests and replies. In emerg-
encies, telegraphic protests and replies are accept-
able, provided, that the provisions of Rules 4.3.2nd
4.6(1) are complied with, The telegrams shall include
statements to the effect that they are copies of origi-
nal protests or replies which have been signed, verifi-
ad, and mailed to the Commission. The telegrams
shall also indicate the method of verification (e.g., by
statements sworn before a notary public). The tele-
grams shall also include a certification that coples
either have been, or will be immediately, telegraphed

tothe proponent carriers or their publishing agents in.

the case of protests, or to the protestants in case of
replies. -

4.9. Nonsuspension or investigation. -- Should a
protestant desire to proceed further against a tariff
which is not suspended or investigated or which has
been suspended and the suspension vacated and the
investigation discontifiued, a separate complaint
should later be filed. ...

§150-12-5. Rules relating to determination of
market dominance in commission proceedings -
market dominance guidelines.

5.1, Intramodal competition.

a. Intramodal competition refers tocompetition
between two (2) or more railroads transporting the
same commodity between the same origin and desti-
nation. A shipper has rail alternatives when, for a
given purpose, he canbe served by more than one rail-
road or combination of different railroads. The de-
gree to which these alterna- tives compete with one
another depends on such factors as:

1. the number of rail alternatives;

2. the feasibility of each alternative as
evidenced by:

A. physical characteristics of the rouie
associated with each alternative that are indicative of
the feasibility of using that alternative for the traffic
in question {e.g., eirculty, track conditions, ete.); and

B. the direct access of both the shipper
and the receiver to each of the rzil alternatives as
evidenced by individual rail sidings, neutral terminal
companies or reciprocal switching; or if direct access
is not available, then the feasibility of using local
trucking to transport the commedity to or from termi-
nals;

3. the transportation costs associated with
eachalternative (to determine if actual use of alterna-
tives is due to excessive rates chargsd hy the rail

carrier in question);

4, collective ratemaking among the rail-
roads in question as evidenced by rate bureau in-
volvement; and

5. evidence of substantialrail reiated invest-
ment or long term supply contracts (more weight will

. be given these contracts.if made prior to October 1,

1980).

b. These factors should be considered in con-
nection with the preparation and submission of evi-
dence pertaining to the presence or absence of effec-
tive intramodal competition. This list is neither ex-
haustive ner mandatory but provides a general indi-
cation of the type of evidence that would be appropri-
ate.

5.2. Intermodal competition.

] 2. Intermodal competition referstocompetition
between rail carriers and other modes for the trans-
portation of a particular product between the same or-
igin and destination. Motor and water carriage are
the main seurces of intermodal competition for rail-
rcads. N

1. Water carriage. -- Water carriage is re-
stricted to certain geographic areas and is generally
used for commodities moving in bulk. The evidence
required to demonstrate effective competition be-
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tween rail and water alternatives is in many respects
similar to that required for intramodal competition
among rail carriers. Parties in a rate case should
provide evidence along the following lines:

A, the number of‘alternatlves involving
different carriers; :

B. the feasibility of each alternative as
evidenced by: S -

i, pertinent physical characteristics,
for the product in question, of the transportation of
routing associated with each alternative;

ii. the access of both shipper and re-
ceiver to each alternative; and

C. the transportation costs of each zlter-
native. L

D.. The factors set forth in this rule are
not meant to be exhaustive.

2. Motor carriage. -- Unlike rail or water
alternatives, the availability of many motor carrier
alternatives for transportation services between two
points can, in most instances, be tzken for granted.

Therefore, the feasibility of using motor carriage as.

an alternative to rail may be viewed as depending ex-
clusively on the nature of the product and the needs of
the shipper or receiver. Effective competition from
motor carriage may be deduced from the foIlowmg
types of evidence: ' -

A. the amount of the product in question
that is transported by motor carrier where rail alter-
natives are available;

B. the amount of the product that is
transperted by motor carrier under fransporiation
circumstances (e.g., shipment size and distance) simi-
lar to rail;

C. physical characteristics of the product
in question that may preclude transportatmn by mo-
ter carrier;

D, thetransportationcosts of the rail and
motor carrier alternatives; and

E. Qther typesofevidence onthe feasibil-
ity or nonfeasibility of motor carriage as an alterna-

tive torail will zlsc be considered.
5.3. Geographic competition.

a. Geographic competition may be described as
a restraint on rail pricing stermming from a shipper's
or receiver's ability to get the product to which the
rate applies from another source, or ship it to another
destination. Because shippers and receivers can ob-

tain the product from an zlternate source and ship it

to another destination, the raifiroad must compete
with the railroad serving the alternate source or des-
tination. Geographic competition among rail carriers
isusually present where transportation costs account
for a substantizl portion of the delivered price of the
subject commuodity. To establish the potential for geo-
graphic competition, evidence should be submitted
concerning the following:

1. the number of alternative geographical
sources of supply or alternative destinations avail-
able to the shipper or receiver for the product in ques-
tion; - -

, 2. the number of thesealternative sourcesor
destinations served by different carriers; and

3. that the product avaiiable from each
source or required by ezch destination is the same.

b. Evidence presented under Rule 5.3(1) is suffi-
cient only to indicate whether effective geographic
competition is possible, To determine whether effec-
tive geographic competition actually exists, evidence
showing the feasibility of each source or destination
and the likelihood of competition should be presented.
This evidence may be as follows:

1. thedistance asscciated with each alterna-
tive source or destination;

2. relevant physical characteristics of the
route associated with each alternative;

3. the access of the shipper or receiver to
each transportation alternative;

4. the capacity of each source to supply the
product in question or the capacity of each destination
to absorb the product in question;

5. the transportation costs associated with
each alternative;
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8. collective ratemaking among the rail-
roads in question as evidenced by rate bureaus; and

7. evidenceofsubstantialrailrelated invest-
ment or long term supply contracts (more weight will
be given these contracts If made prior to October 1,
1980). ’ '

¢. It is to be emphasized that these guidelines
are not intended to encompass all pertinent evidence.

5.4. Product competition,

a. Product competition oceurs when a receiver

terstate Commerce Act ("the Aet") have been or are
_ being violated or will be violated, and shall set forth _
* briefly and in plain language the facts claimed to con-
stitute such violations. If two (2) or more sections or

subsections of the Act or requirements established .

pursuant thereto are alleged to be viclated, the facts

- claimed to constitute violation of one section, subsec-

or shipper can use a substitute(s) for the product

covered by the rail rate. In that case, the railroad
must compete with the railroad or other mode which
carries that other product, and again, must keep its
rate competetive if it wants the traffic. Evidenceasto
the existence of product competition should reflect the
availability to the shipper or receiver of feasible
substitutes and show that these substitutes can be ob-
tained through the use of other carriers or modes
without substantially greater cost, transportation or
otherwise, Todemonstrate whether a feasible substi-
tute exists, the following types of evidence, among
others, may be submitted:

1. use of a substitute product(s) by the

receiver or shipper in question or by others with simi-

lar needs and under similar conditions;

2. the prices of the substitute product(s)
relative to the product in question;

3. the efficiency of the substitute product(s)
relative to the product in question; and

4. the explicit and implicit transportation
costs of the substitute product(s) and the product in
question.

b. the above factors are net intended to ke
exhaustive.
§150-12-6. Rules, regulations, and requirements

relative to complaints against the reasonableness
of intrastate railroad rates.

6.1. Formal complaints - general allegations. - A
formal complaint shall be so drawn as to fully and
completely advise the parties, defendant and the
Commission in what respects the provisions of the In-

tion, or requiremens shall be stated separately from
those claimed to constitute a violation of another sec-
tion, subsection, or requirement whenever that canbe
done by reference or otherwise witheut undue repeti-
tion,

6.2, Formal complaints - when monetary relief
sought,

a. Aformal complaint seeking monetary relief,
when permitted under the Act, shall be filed within
the statutory period, and shall contain such data as
will serve to identify with reasonable definiteness the
shipments or transportation services in respect of
__which monetary relief iz sought. Such complaint

~ shall state:
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1. that complainant makes claim for mene-
tary relief;

2. the name of each individual seeking mon-
etary relief,

3. the names of defendants against whlch
claim is made;

4. the commodities, the rate applied, the
date when the charges were paid, by whom paid, and
by whom borne;

5. the period of time within which or the
specific dates upon which the shipments were made,
and the dates when they were delivered or tendered
for delivery;

8. the pointsoforiginand destination, either
spec:ficaily or, where they are numerocus, by definite
indication of a defined territorial or rate group of the
points of origin and destination and, if know, the
routes of meovement; and

7. the nature and amount of the injury sus-
tained by each claimant.

b. Ifa complaint seeking the award of monetary

-relief contains a claim on any shipment which has
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been the subject of a previcus informal or formal com-
plaint to the Commission, reference to such complaint
shall be given.

6.3, Formal complaints - copies. -- The original of

each formal complaint, amended or supplemental for-
mal complaint, or cross complaint, shall be accompa-

nied by copies in sufficient number to enable the Com-

mission to serve one upon each defendant, including
each receiver or trustee, and retain seven copies in
addition to the original.

6.4. Formal complaints - tariff or schedule refer-
ences. -- The several rates, charges, schedules, classi-
fications, regulations, or practices on which com-
plaint is made shall be set cut by specific reference to
the tariffs or schedules in which they appear when-
aver that is feasible. o

6.5, Formal complaints - prayers for relief.

a. Generally, -- A formal complaint in which
reliefis sought should contain a detailed statement of
relief desired. Relief in the alternztive or of several
different types may be demanded, but the issues
raised in the formal complaint should not be broader
than those to which complainant’s evidence is to be
directed at the hearing.

b. Specific prayer for monetary relief. -- Excep?t

under unusuzl circumstances, and for good cause
showrn, monetary relief will not be awarded upon a
complaint unless specificzlly prayed for, or upen 2
new complaint by or for the same complainant which
is based upon any finding in the original proceeding.

c. Awards for monetary relief can be awarded
by this Commission only insofar as the relief relates
to payment(s) for rail transportation service. Claims
for damage to goods during shipment must be brought
in the appropriate courts having jurisdiction to
award.

8.6. Amended and supplementa! formal com-
plaints. -~ An amended or supplemental complaint
may be tendered for filing by a complainant againsta
defendant or defendants named in the original com-
plaint, stating a course of action alleged to have oc-
curred within the statutory period immediately pre-
ceding the date of such tender, in favor of complainant
and against the defendant or defendants.

8.7. Answers and cross complaints to formal com-
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plaints.

a. Generally. -- An answer may simultaneously
be responsive to a formal complaint and to any
amendment or supplement thereof. It shall be drawn
so as to fully and completely advise the parties and _
the Commission of the nature of the defense and shall
admit or deny specifically and in detail each material
allegation of the pleading answered. An answer may
embrace a detailed statement of any counter proposal
which a defendant may desire to submit. Unless the
issue is such that separate answers are required, an-
swer for all defendants may be filed on their behaif by
one defendant in one decument, in which event the
answer must show clearly the names of all defendants
joining therein, and their concurrence.

b. Crosscomplaints, -- A cross complaint, alleg-
ing that other persons, parties to the proceeding, hav-
ing violated the Interstate Cammerce Act or require-
ments established pursuant thersto, or seeking relief
against them under the Interstate Commerce Act,
may be tendered for {filing by a defendant with ifs an-
swer.

¢. Time for filing answers. -- Unless otherwise
directed by the Commission, ar answer to a complaint
shall be filed within twenty (20) days after the date on
which the complaint was served. The original and
geven copies of an answer shall be filed with the Com-
mission.

d. When issue joined. -- If any defendant an-
swers or fails to file and serve an answer within the
period specified in paragraph (3), the iszue thereby is
joined as to such defendant.

8.8. Satisfaction and complaint. -- If a defendant
satisfies a formal complaint, either before or after
answering, a statement to that effect signed by the
opposing parties shall be filed {original only need be
filed), setting forth when and how the complaint has
been satisfied. This action should be taken as expedi-
tiously as possible.

8.9. Signature and verification. -- The complaint,
answer and other pleadings relating to a complaint
proceeding shall be signed in ink and the signer's ad-
dress and telephone number shall be stated.

The facts alleged in a complaint, answer or other
pleadings shall be verified by the person on whose be-
halfit is filed. If a complaini, answer or other plead-
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ing is filed on behalf of & corporation er other organi-
zation, it shall be verified by an officer of such corpo-
ration or organization.

6.10. Certificate of service. -- Proof of service of _

any paper shall be by certificate of attorney, affidavit
or acknewledgement.

6.11. Zoneofrateflexibility. -- Baserates increased
by the quarferly rail cost adjustment factor may not
be found to exceed 2 reasonable maximum for the
transportation involved, Complaints againstrate in-
creases effected under subsections (¢) and (d) of 49
U.S.C. $10707a shall be considered pursuant to provi-
sions of subsection (e) of said Section. =

6.12. Market dominance.

a. The Commission shall determine within
ninety (20) days of the start of a complaint proceeding
whether the carrier has market dominance over the
transportation to which the rate applies. If the Com-
mission finds that the carrier has market dominance,

it may then determine that rate to be unreasonable if

itexceeds a reasonable maximum for that transporta-
tion. In making 2 determination of market domi-
nance, the Commission shall find that the rail carrier
establishing the challenged rate does not have mar-
ket dominance over the transportation to which the
rate applied if the rail carrier proves that the rate
charged results in 2 revenue variable cost percentage
whichislessthanthatstatedin48U.5.C. §10709(d)(2).

b. Evidentiary guidelines for the determination
of whether or not the railroad has market dominance
over the transportation to which the rate applies shall
be found under Rule 5. -

¢. Ifthe Commission determines that a rafl car-
rier does not have market dominance over the frans-
portation to which a particular rate applies, the rate
established by such carrier for such transportztion
shall be reasonable.

6.13. Reasonable rates.

a. Rail rates shall not be established below a
reasonable minimum. Any rate for transportation by
a rail carrier that does not contribute to the going
concern value for such carrier is présumed to be un-
reasonable.

b. Rail rates which equal or exceed the variable

cost of providing the transportation are conclusively
presumed to contribute to the going concern value of
that rail carrier, and are therefore presumed not to be
below a reasonable minimum,

¢, Indetermining whether a rate is reasonable,
the Commission shall consider the policy that rail-
roads earn adequate revenues as well as evidence of
the following:

1. the amount of traffic which is transported
at revenues which do not contribute to going concern

wvalue and efforts made to minimize such traffic;

2. the amount of iraffic which contributes
only marginally to fixed costs and the extent to which,
if any, rates on such traffic can be changed to maxi-
mize the revenues from such traffie; and

3. the carrier’s mix of rail traffic to deter-
mine whether one commodity is paying an unireasoena-

ble share of the carrier’s overall revenues.

_6.14. Burdenof proo};,

a, Jurisdiction. -- The defendant railroad shall
bear the burden of showing that the Commission
lacks Jurlsdlctlon to review a rate because the rate

produces a revenue varizble cost percentage that is

less than the percentages found in 49 U.S.C.

§10709(d)(2). The railroad shall meet its burden of
proof by showing the revenue variable cost percent-
age for the transportation to which the rate applies is

~ less than the threshold percentage cited in 49 U.5.C.

$10709(d)(2). A complainant may rebut the railroad's

evidence with a shewing that the revenue variable
cost percentage is equal to or greater than the thresh- _
old percentage cited in 49 U.S.C. §10709(d)(2)

b. Reasonableness of existing rates:

1, Apartycomplaining that an existing rate
is unreasonably high shall bear the cost of proving
that such rate is unreasonable.

2. Aparty complaining that an existingrate
is unreasonably low shall bear the burden of demon-
strating that the rate does not contribute to the going
concern value of the carrier, and is therefore unrea-
sonably low.

3. Saﬁngs provisions. - Any interested par-
ty may file a complaint alleging that an intrastate
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railroad rate which was in effect on the effective date
of the Staggers Act (Qctober 1, 1980) is subject to
market dominance under the provisions of 45 U.S.C.
£$10709 and is unreasonable under the provisions of 49
U.8.C. §10709a. Anyrate whichisnotchallengedina
complaint filed by March 30, 1981, or which is chal-
lenged in such a_complaint but

A, the rail carrier is found not to have
market dominance over the transporiation to which
the rate applies, or

B. the rate is found to be reasonable,
shall be deemed to be lawful and may not thereafter
bechallenged in the Commission orin any court other
than an appeal from a decision of the Commission.
These provisions shall not apply to any rate under
which the volume of traffic transported during the
twelve (12) month period immediately preceding the
effective date of the Staggers Act did not exceed {ive
hundred (500) net tons and has increased tenfold
within the three year pericd immediately preceding
the bringing of a challenge to the reasonableness of
such rate. The complainant shall bear the burden of
proving that a rate in_effect on October 1, 1980, as
described in this section, is unreasonable.

8.15. Nonapplicability. -- Complaints shall not be
entertaired by the Commission to the extent that
they challenge the reasonableness of the following
rate adjustments: '

a. generalrate increases;

b. inflation-based rate increases; or

c. fuel adjustment surcharges.

§150-12-7. Rules, regulations and requirements
related to intrastate railroad fransportation con-
tracts.

7.1. Definition of the term "contract."

a. a contract subject to this section is a written
agreement, including any amendment, entered into
by one or more rail carriers with one or more purchas-
ersofrail services, to provide specified services under
specified rates, charges and conditions.

b, A contract filed under this section shall;

1. specify that the contract is made pur-
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sutant to 49 U.S.C. §10713, and
2. be signed by duly authorized parties.

c. thaterm "amendment” includes written con-
tract modifications signed by the parties.

d. An amendment is treated as a new contract.
-- An amendment Is lawful only if it is filed and ap-

proved in the same manner as a contract. To the ex- .

tent terms affecting the lawfulness of the underlying
contract are changed, remedies are revived and re-
view is again available.

7.2. Filing and approval.

a. Rall carriers providing transportation sub-
ject to the jurisdiction of the Public Service Commis-
sion of West Virginia shall file with the Commission
an original and one copy of a contract entered into
with one (1) or more purchasers of intrastafe rail
service. The contract shall be accompanied by five (5)
copies of a summary of the nonconfidential elements
of the contract in the format specified in 49 CFR _
§§1300.300 - 1300.315. A contract and contract sum-
mary (and amendments and supplements) may be re-
jected for noncompliance with applicable statutes and
regulations.

b. Grounds for review of contract. -~ Within
thirty {30) days of the filing date of a contract, the
Commission may, on its own motion or on complaint,
begin a proceeding to review it. Review can be based
only on an allegation of violations as_described in
subsection {c) below.

c._Grounds for complaints. -- A contract may be
reviewed by the Commission on its own metion, or up-
on complaint, only on the following grounds:

1. In the case of a contract other than a
contract for the transportation of agricultural com-
maodities (including forest products and paper), a com-
plaint may be filed:

A. By a shipper on the grounds that the
shipper individually will be harmed because the pro-
posed contract unduly impairs the ability of the con-
tracting carrier or carriers to meet common carrier
obligations under 43 U.S.C. §11101; 0r

B. Bya pdrﬁ bnly on the grounds that the
portindividually will be harmed because the proposed
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contract will result in unreasonable discrimination
against that port.

(b) In the case of a contract for the transporta-
tion of agricultural eommedities (including forest
complaint deseribed in paragraph (e)(1) of this sec-
tion, a complaint may be filed by a shipper on the
grounds that the shipper individually will be harmed
because:

¢. the rail carrier(s) unreasonably discriminat-
ed by refusing to enter into & contract with the ship-
per for rates and services for the transportation of the
same type of commodity under similar conditions to
the contract at issue and the shipper was ready, will-
ing, and able to enter into such a contract at a time
essentially contemporaneous with the period during
which the contract was offered; or

destructive competitive practice.

3. "Unreasonable discrimination” asused in
these rules, means, when applied fo agricultural ship-
pers, that the railroad has refused to enter into a
contract with the shipper for rates and services for the
transportation of the same type of commodity under
similar conditions to the contract at issue, and that
the shipper was ready, willing, and able to enter into
such g contract at a time essentially contempora-
neous with the period during which the contract at is-
sue was offered; and, when applied to a port, has the
same meaningasthetermhasunder497.5.C. §10741,

4. The definitions for "agricultural commod-
ities," "forest products,” and "paper" will be decided
on a case by case basis.

d. Filing and service of complaints:

1. A complaint shall be filed with the Com-
mission by the 18th day afier the filing date of the
contract.

2. Areplyshall befiled by the 23rd day after
the filing of the contract,

3. Anoriginzl and six (8) copies of each shall
befiled with the Commission, :

4. A copy of the complaint shall be served by
the complainant on each railroad participating in the

contract and replies shall be served on complainant
by eachrailroad. Complaints shall be served by hand,
express mail, or other overnight delivery service.

4. An appeal of a Commission decision will

be made in aceordance with 49 C.F.R. 1100.200(c),
subject to the following exception:

(A) An appeal must be made at least twe
work days prior to the contract approval date as set
out in Rule 7.2(8). :

e. Commissiondecision uponreviewofcontract.
Within thirty (30) days after the date a proceeding is
commenced to review a contract upon the grounds
specified in subsection (3), the Commission shall de-
cide whether the consract viclates the provisions of 49

© U.S.C. 810713, Ifthe Commission finds that the con-
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tract violates the provisions of 48 U.8.C. §10713, it
will:

1. disapprove the contract: or

2. inthecaseof agricultural contracts where
the Commission finds unreasonable discrimination

by a carrier in accordance with subsection (3)(¢), al-

low the carriers the option to:

A provideratesandservicessubstantial-
ly similar to the contract at issue, with such differ-
ences in terms and conditions as are justified by the
evidence; or

B. cancel the c_onfract.
f. Approval date of contract,

1. If the Comumission does not institute a
proceeding to review the contract, it shall be approved
on the 30th day after the filing of the contract. The
contract shall be considered "expressly approved" by
the Commission.

_ 2. Ifthe Commissioninstitutes a proceeding
to review a contract, the contract is zpproved:

A. onthe date the Commission approves
the contract if the date of a2pproval is thirty (30) or
more davs after the filing date of the contract;

* B. on the 30th day after the filing date of
the contract if the Commission denies the complaint
against the contract prior to the 30th day after the
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filing date of the contract; or

C. onthe 60th day after the filing date of

a contract, if the Commission fails to disapprove the
contract. B
g. Limitation of rights of rail carrier to enter

into future coniracts. - The commission may limit
the right of a rail carrier to enter intg future contracts
if the Commission determines that additional con-
tracts would impair the ability of the rail carrier to
fulfill its common carrier obligations under 49 U.S.C.
§11101. The Commission will handle these determi-
nations on a case by case basis and may investigate
either upon iis own initiative or Gpon the filing of a
verified complaint by a shipper which demonstrates

that it individually had been_or will be harmed by a

carrier's inability to fulfill its common carrier obliga-
tions as a result of existing contracts.

7.3. Commen carrier'responsibility.

z. The terms of a contract approved by the
Commission determihe completely the duties and
service obligations of the parties o the contract with
respect to the services provided under the contract.
The contract does not affect the parties' respons-
ibilities for any services which are not included in the
contract.

b. Bervice under a contract approved by the
Commission is deemed a separate and distinct class of
service. ’ ;

7.4. Enforcement. .

The exclusive remedy for an alleged breach of 2
coniract approved by the Commission shall be an ze¢-
tion in an appropriate State Court or United States
Distriet Court, unless the parties otherwise agree in
the contract. } -

7.5. Limitation on agricultural equipment; and re-
lief, ’

a. Arailecarrier mayenter into contracts for the

transportationofagricultural commodities (including )

forest products but not including wood pulp, wood
chips, pulp wood, or paper} that involve the use of
carrier owned or leased equipment not in excess of
forty percent (40) percent of the total number of the
carrier's owned or leased equipment by major car
tvpe, except as provided In paragraph (2) of this sec-
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tion.

} b. Inthe case of a proposed contract between a
class I carrier and a shipper originating an average of
one thousand (1,0007 cars or more per year during the
3 (three) year period by major car type on a particular .
carrier, not more than forty percent {40%) of carrier
owned or leased equipment used on the average dur-
ing the prior three (3) year period may be used for the
contract without prior authorization by the Commis-
sion.

c. The Commission may grant relief from the
limitations of paragraphs (1) and (2) of this section ifT

1. Arail carrier or other party requests such

relief, or the Commission on its own initiative consid-

ers granting such relief; and

2. The Commission determines that making
additipnal equipment availakble does not impair the
rail carrier’s ability to meet its common carrier gbli-
gations under 48 U.S.C. §11101.

1.8 S_izfe'ofg:o;r;;racjt filings.

Al contracts, amendments, contract summaries
and supplements shall be of 2 size 8-1/2 by 11 inches;
all shall be clear, legible, and on durakle paper.

7.7. Filing and availability of contract, contract

amendments, contract summary and contract sum- _ |

mary supplements,

a._ A railroad or railroads entering into a con-

tract for railroad transportation services with one (1)

or more purchasers of rail service shall file with the
Commission the original and one (1) copy of the con-
tract and five (5) copies of the contract summary.

1. Contracts and contract summaries shall
not be filed in the same packapges with standard tariff
filings.

9. The confidential contract shall not be

attached to the contract summary,

3. The envelope or wrapper containing the
contractand summary shall be marked "Confidential,
Rail Contract.”

4. A contract and sumrﬁary shall be accom-
panied by a transmittal letter identifying the submit-
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ted documents, and the name and telephone number
of a con tract person,

b.

1. The contract filed under these rules will
not be available for inspection by persons other than
the parties to the contract and authorized Commis-
sion personnel, except by petition demonstrating a
likelihood of succeeding on the merits of the com-
plaint and that the matter complained of could not be
proven without access to additional contract informa-
tion. The Commission'’s action in 2ny coniract disclo-
sure matter, including 2 petition filed under this sub-
paragraph is subject to the limitations imposed by the
West Virginia Freedom of Information Act (Chapter
29B of the West Virginia Code) and any other applica-
ble statutes ineluding 5 U.S.C. 522(b) and 18 U.8.C.
1905,

2. A contract and its summary may be la-
beled "Nonconfidential". Such a designation will per-
mit the general public to inspect the entire consract,

¢. The contract summeary filed under these
rules shall include the information specified in Rule
7.10 of this part. The contract summary shall be made
availakle for inspection by the general public.

d. The contract summary filed under these
rules shall not be required to be posted in zany sta-
tions, but shall be made available from carriers par-
ticipating in the contrzet upon reasonable request.

7.8. Contract and contract summary title pages.

a. The title page of every contract and amend-
ment shall contain enly the following information:

1. In the upper right corner, the contract
number (see Rule 7.8).

2. In the center of the page, the issuing
carrier's name, followed by the word "CONTRACT"
in large print.

3. Amendments tocontracts shall alsoshow,
in the upper right corner, the amendment number
(see Rule 7.9)..

4. A solid one-inch black border down the
right side of the title page.

5. Date of issue and date to be effective.

b. The title péée of every contract summary
and supplement shall contain only the following infor-
mation:

1. In the upper right corner, the contract
summary number (see Rule 7.9).

_ 2. In the center of the page, the issuing
carrier's name, followed by the words "CONTRACT
SUMMARY" in large print.

3. Date of issue and date to be effective.

4. In the center lower portion, the issuing
individual's name and address.

. 5. Supplements to contract summaries shall
also show, in the right upper corner, the supplement
number (see Rule 7.9).

7.9. Contract and Contract summary numbering
sysfem.

&. Eachissuing carrier shall sequentially num-
ber the contract and contract summary it issues. The
contract and contract summary identification number
shall include the letters "PSCWV", the industry stan-
dard alphabet code for the issuing raflroad (limited e
four (4) letters) the letter "C", and the sequential
number, with each separated by a hyphen. The fol-
lowing example: the 357th contract filed by the Nor-
folk & Western Railway Company would have the fol-
lowing tariff identification number: "PSCWV-NW.-C-
0357".

b. Any amendment to a contract shall ke re-
flected in a corresponding supplement to the contract
summary. Ifthe change in the contract is only in con-
fidential matter, a statement to that effect will be
made in the supplement.

¢. At.the carrier's option, the carrier’s tariff

' publishing officers may reserve blocks of numbers if

tariffs are issued from different departments. Anin-
dex to the blecks of reserved numbers shall be filed
with the Com mission.

d. Contract amendments and contract summa-

_ ry supplements shall be sequentially numbered.
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7.10. Content of contract summary.
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a. Contract summaries for agricultural
commedities, forest products or paper shall contain
the following terms in the order named:

1. Name(s) of the participating carrier(s). A
list, alphabetically arranged, of the corporate names
of all carriers that are parties to the contract plus
their addresses for service of complaints.

2. The commodity or commodities o be
transported under the contract,

3. The duration of the contract.

4. Rail car data as specified by 49 C.F.R.
1300.313 (2) {5).

5. If applicable, identification of existence
(but not the terms or amount) of special features such
2s transit time commitmenis, guaranteed car supply,
minimum percentage of traffic requirements, eredit
terms, discount, ete.

6. Ratesandchargesasspecifiedin49U.8.C.
1300. 313(a)(6).

7. Special features as specified In 49 U.S.C.
1300. 313{2)(7).

b. The contract summary and supplements
shall enumerate and have each item completed.
Where the item does not pertain to the cantract or
amendment, the term "Not applicable” ("NA") ghall
be used.

c. Contractsummariesfor other commoditiesor
services not involving a port shall contain the infor-
mationinsubsections (1)(2), {1)(b), {1)e), and (1}{(d) of
this Rule. Subsection (3)(g} shall be applicable to the
extent that service requirements are placed in the
contract.

T7.11. Availahility of contract summary.

Copies of contract summaries shall be available
from the Commission's Finance and Special Studies
Division. '

7.12. Statutory notice.

Allfiled contracts (and amendments) and contract

summaries (and supplements) shall provide thirty
(30) days notice to the public as required by 49 U.5.C.
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§10713(e).
7.13. Contract implementation datg.

The Commission adopts the Interstate Commerce
Commission's terms regarding the effective date of
rail contracts, as set forthin 49 C.F. R, $1039.2. That
section permits implementation of rail transpartation
contrzcts on the date filed, provided certain condi-
tions are met.

§150-12-8. Exemption of particular rail transpor-

tation from regulation under 49 U.S.C. $10505.

8.1. State exemptions to be contemporanecus with
federal exemptions.

a. From time to time the Interstate Commerce
Commission, pursuant to 49 U.S.C, §10505, may ex-
ampt certain classes of traffic from interstate regula-
tions. Ininstances where interstate traffic is exempt-
ed from regulaticn, intrastate traffic of the same na-
ture shail contemporaneously be exempted from regu-
lation by this Commission. '

b. This Commission, any interested West Vir-
ginia State agency, a railroad, a shipper or any inter-
ested third party may present its reasons te the Inter-
state Commerce Commission why exemnpted intra-
state traffic should continue to be subject to regula-
tion. The ICC has pledged to consider such petitions
on a case by case basis.

§150-12-9 Discrimination.

~ 9.1, Discrimination for rail carriers defined.
Differences between rates, ¢classification, rule and

practices of rail carriers providing fransportation

subject to the jurisdiction of the Commission are ex-

pressly not discriminatory under West Virginia or

Federal law if such differences result from different
services provided by rail carriers.

9.2.8pecific instances of zbsence of discrimination.

Rail rates are specifically not unlawfully dizerimi-
natory if they arise from:

a. contracts approved under Rule 7.

b. surcharges or cancellations under 49 U.8.C.
§10705a,
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c. separate rates for distinct rail services under
49 U.8.C. §10728, T

d. rail rates applicable to different routes,

e. (8) business enfertainment expenses author-
ized under 49 U.S.C. §10751.

§150-12-10. Limited liability rate.

10.1. Rail rate limiting lability of carrier.

18

A rall carrier providing transportation of service
subject to the jurisdiction of the Commission may es-
tablish rates for transportation of property under

which the liability of the carrier for such property is

limited to a value established by written declaration
of the shipper or by a written agreement between the
shipper and the carrier, and may provide in such writ-
ten declaration or agreement for the specified
amounts to be deducted from any claim against the
carrier for loss or damage to the property or for delay
in the transportation of such property.
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