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Brisef Summary of Proposal

This rulemaking amends the Commission's Rules and

Transportaticn to incorporate changes in federal statute and

in decisions of the Interstate Commerce Commissicon (ICC)
since the original adoption of said rules. These amendments
are mandatory if the Commission is tc retain its
certificaticn by the ICC to regulate intrastate rail rates,
classifications, rules and practices pursuant to 49 U.S.C.

§L1501{b) (5 (A).




PSC '
Leg Rule/Adm. Reg., 24-1
Series XII

IN THE MATTER OF Rules and Regulations for the Government of Intrastate
Rail Transportation

FISCAL NOTE

This is a fiscal note issued pursuant to West Virginia Code
§§29A-3-4, 5 and 9 and West Virginia Code §24-1-7, relating to
the Commission's General Order No. 208.3.

I. OBJECTIVES OF THE RULES
_ Iais rulemaking will oring into conformity with federal standards the
Commission's rules regarding intrastate rail transportation.

IT. COST OF IMPLEMENTING THE PROPOSED RULES

There will be no significant implementation cost relating to
the rulemgking for the State of West Virginia or for the persons
affected by the propecsed rules.

ITI. THE EFFECT THIS MEASURE WILL HAVE ON THE COSTS OR REVENUES
OF STATE CGOVERNMENT (Information required by Iiscal notes
for either House c¢I the Legislature.)

This rulemaking will have no effect on the cost and revenues
of State Government,
IV. ECONCMIC IMPACT OF THE RULE ON THE STATE OR ITS RESIDENTS

There will be no significant eccnomic impact on the state or its residents
as a result of this rulemaking.

DATE 11-15-89 AGENCY Public Service Commission

STGNATURE OF AUTHORIZED REPRESENTATIVE g ; 2 # éi 4
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1.00 GENERAL _ | FILED
1.01 SCOPE _ . B30V 15 07 9 33

{1y Public Law 96-448, "The Staggers Rail Be¥ [o£7"19807:
reguires the states which wish to retalnijufisdigtion
over_dintrastate rall fransportzaticn +*to¢ bring their
standards and procedures for regulating railroad rates,
clagsifications, rules and practices into conformity
with the Interstate Commerce Act. It is the intent of
Congress that . railroad companies @ receive adequate
revenues through regulatcry encouragement of model
conpetition, rate flexikility, and relaxed rate
reasonableness standards. B

(2) Mindful of this Commission's obligations to safeguard
the public's interests; it shall henceforth be the
pelicy of the Public . Service Commigsion o¢f West
Virginia %o regulate railrcocad matters in 2 manner
consistent with the standards and proceduresz set forth
by Congress in the Interstate Commerce Act.

1.02 AUTHORITY .

West Virginia Code §8§24-1-1, 24-1-7, 24-2-1, 24-2-2, 24-2-7,
Z24-2-8, 24-2-9; 42 United States Code §1150]1; and Ex Parte
388, State Intrastate Rail Rate Authority ___ I.C.C.
(February 10, 1984).

1.03 EILING DATE - May , 1985

1.04 EFFECTIVE DATE - July , 1985 -

1.05 STANDARDS AND PROCEDURES

{1) The Staggers Act requires the state to adopt uniform
standards and procedures for regulating railread rates,
ruleg and practices whigh are in accord with the
provisicons of the Interstate Commerce Act. The
standards and procedures contained in these rules are .
intended to satisfy the federal reguirements. To that
extent these rules and regulations supersede any
previous rules or regulations which are in conflict

with them. All standards and procedureg shall be
interpreted to be gonsistent with the goal of revenue
adequacy.

(2) The Public Service Commission of West Virginia hereby
expressly adopts the following sections of the
Initerstate Commerce Act as amended by the Staggers Rail
Act of 1980 for purpeoses oFf determining intrastate rail
rates: :




Secticn 10505 . - Exemption ) o
Section 10701l1a - Btandards for rates for rail
carriers .

Section 10704(=2)(2){3)(4) - Adeguate revenues

Section 10703 - Autherity; through routes,
jeint classifications, rates,
and divisions

Section 10703a - Joint rate surcharges and
cancellations

Section 10706 ) . - Rate agreements; exemption
from antitrust laws

Section 10707 - Investigation and suspension
of rates '

Section 10707a _ - Zone of rall carrier rate
flexibility

Section 10709 _ —.Determinaticon cf market
dominance

Section 10712 . - Inflation based rate increases

Section 10713 , - Contracts

Secticn 10726 ' ~ Long dnd short haul transpor-
taticn

Section 10730 - Rates and liabkility based on
value

Section 10731(e) Transportation of recyclable

materials

Section 10741 - Rate discriminaticn

Section 10751 - Buginess entertainment
expenses

Section 10762 ’ - General tariff reguirements

2:00 FILING OF RAILROAD RATES

2.01 NOTICE PERIOD FOR FILING RAILRCAD TARIFFS

In accordande with 49 U.S.C. §1l0762(¢)(3) the notice perioed
for filing railrcad tariffs with the Public Service Commission of
Wegt . _Virginia which contain new or changed rates,
classifications, rules, practices or other provisions shall be as
follows: - .

{1} The tariff shall be on file with this Commission at
least 20 days pricor teo iits effective date for rates or
provisions published in connection with new service or
changes resulting in increased rates or decreased value
of service. '

{(2) The tariff shall be on file with this Commission at
least 10 days prior to itsg effective date for changes
resulting in decreased rates or increased value of
gservice, or changes resulting in neither increases nor
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reduction, except that independently filed mnew or
reduced rates may become efﬁectlve,on cne-day's netice.

(3 The tariff shall be on file with this Commisslion at
least 45 days prior to its effective date for Joint
rate surcharges and cancellations filed pursuant to the
provisions of 4% U.S.C. §10705a.

(4 A railrecad or its publishing agent may present a
petition to the Commission seeking to depart from the
provisions eof (1), (2) or (3) if good cause can be
shown.

(5) The nctice period fcor railrcad rate ceocntracts filed

with this Commission is. set forth at Rule 7.02{6) of
these rules.

2.02 CONTENT OF NOTICEH

Fach rate publication filed with the Commission shall be on
forms prescribed by the Commission in Rules 2 through 7 of its
Rules and Regulations for the Government of the Congtruction and
Filing of Tariffs of Public Utilities and Common Carrisrs by
Motor Vehicle and shall contain such information as the
Commission may require, including but not limited to:

(1Y a Lariff containing all relevant and material
provisions relating tc the rate and its application;
and

(2) a statement of the effect which the rate shall have on
the carrier’'s revenue (increase, decrease, no change)

2.03 DEEECT IN NOTICE

Mo rate shall be considered published under the provisions
of the Staggers Act unless notice has been given in
compliance with this section. However, 1if a_tariff is filed
and becomes effective despite some defect the rates,
charges. fares, <c¢lassifications, rules, etc., in that
tariff are in effect and will be applied until cancelled or
amended or until they are stllcken from the files by the
Public Service Cemmission of West Virginia in accordance
with the Rules of the Commissicn and the relevant provisions
of the Interstate Commergce Act.

3.00 INVESTIGATION AND SUSPENSION OF RAILROAD RATES

3.01 COMMENCEMENT OF PROCEEDINGS

{1} When a new individual or Jjoint rate (except general
rate increases, inflation-based increases, or fuel
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(2)

(3)

adjustment surcharges filed under the provisions of 49
UJ.s.C. §1150L(b)(&) over which the Public Service
Commission of West Virginia has no jurisdiction) or an
individual or joint classification, rule, or practice
related tc a2 rate is filed with the Public BService
Commission of West Virginia by a rail carrier the
Commisgsion may:

(a) on its cown initiative, commence an investigation
preoceeding, or

(b} upon protest of an interested party commence an
investigation preoceeding, orx

(c) upron prctest cf an interested party commence an

investigation and suspension proceeding to
determine whether the proposed rate
clasgification, rule or practice is

discriminatory, unreascnable, or 1in any other way
violates applicakble law.

Rates based on limited carrier liakility may be
published and filed with the Commission, withcut prior
approval, pursuant to 4% U.8.C. §10730, However, such
rates will be subject to protest on grounds such as
unreasonableness or honconformance with the tTariff
publication requirements found in 4% CFR 1300.4(i)({(ii).

The Commission shall give reasonable notice to
interested parties before beglinning a proceeding.
However, the Commission may begin the proceeding
without allowing an interested party to file an answer.

3.02 DURATICN OF SUSPENSION PERIQD

(1)

(2)

(3)

The Commission shall. complete a proceeding commenced
under Rule 3.01(1l){(a) or (k) or (c) cf these Rules
within five months “from the effective date of the
proposed rate, classification, rule or practice except
that i1f the Commission reports to the Interstate
Commerce Cemmission that it cannot | make a final
decisicn within that time and explains the reascon for
the delay, it may then take an additional three months

to complete the proceeding. and make a final decision. :
If the Commission does not render a final decision
within . . the applicable time period the rate,
classificeation, rule or practice shall become effective
immediately or, 1f already in effect, shall remain in
effect.

However, if a railroad makes a tariff filing to adjust
an Iintrastate rate, rule or practice under 49 U.S.C.
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§115C01(4) Lo . that of similar traffic moving in
interstate commerce, and the Commission investigates
such tariff in acceordance with Rule 3.01 or suspends
such . tariff filing in Aaccordancde with Rule 3.03, the
carrier may apply to the Interstate Commerce Commission
to review The matter if the Public Service commission
of Wet Virginia has not acted with finality by the
120th day after the tariff was filed. If the carrier
elects nect to refer the matter to the Interstate
Commerce Commissicon the Public Service Commission of
West Virginia may decide the issue wilithin f£ive months,
ag provided for in Rule 3.02(1).

3.03 GROUNDS FOR SUSPENSION

(1)

(2)

The Commission may not suspend a preposed rate,
classification, 7Tule, or practice unless it appears
from the specific facts shown by the _verified statement
of a person that: - | -

(a) *tThere 1is a substantizl likelihood tThat the
protestant will prevaill on the merits;

{b) without suspension, the propesed rate change will
cause substantial injury to the protestant or the
party represented by the protestant; and

{c) because cf the peculiar economic cilrcumstances of
the protestant, the provisions of Rule 3.08 cof
these rules do not protect the protestant.

The Commissicon will neot suspend vates upon its own
motion.

3.04 MARKET DOMINANCE .

(1)

(2)

Whnen the new individual or joint rate is alleged to ke
unreasonably high, the Commission, within 90 days after.
the start of & proceeding under these rules, shall
determine whether or not the railroad proposing the
rate has market dominance over the transportation *to
which the rate applies.

If the Commission finds that:

{a) the railread propesing the rate has market
deminance over the transportation to which the
rate applies, i1t shall then proceed to determine
whether or not the proposed rate exceeds a maximum
reagonable level £for that transportation.

Fage &




(3)

() the raiiroad propeosing the rate does not have
market dominance over the transportation to which
the rate arplies, it shall net-- make-- a
determination-en-the-isgue-of-reagenablenesss make
such a finding pursuant fo 4% U.S.C. §10709(d).

A finding by the Commission that the proposed rate hasg
a revenue-variable cost percentage which is egqual to or
greater than the percentages found in 49 U.S.C. §1070%S
(d){2) does not establish a presumpticn that:

(a) the railroad has or does not have market dominance
over such transportation, or

(b)Y the propecsed rate exceeds or deoces not exceed a
reasonable maximum level.

Evidentiary guldelines for the determination ¢f whether
or not the railroad has market dominance. over the
trangportation to which the rate apprlies shall be found
under Rule 5.00. '

3.05 REASONABLENESS

(1)

{2)

Except for nonferrcusd recyclablesg, the Commissicon shail
evaluate the reascnableness of a rate only after market
dominance - has been established. Moreoverx, the
Commission shall evaluate the reascnablenegs of rates
following the decisional standards applied by the
Interstate Commerce Commission in Coal Rate Cuidelines,

Nationwide, 1 I.C.C.2d 520 (1985); and Ex Parte No. 347

(Sub-No. 2) Rate Guidelines -- Non Coal Proceedings
(April 8, 1987). In determining whether a rate 1is
reasconable, the Commission sghall consider among other
facters, evidence of the following:

(a) the amount of <fraffic which is transported at
revenues which do not ceontribute to going concern
value and efforts made to minimize such traffic;

(b)Y the amount c¢f traffic which contributes only
marginally teo f£ixed costs and the extent to which,
if any, rates on such traffic can be changed to
maximize.the revenues from such traffic; and

(c) the carrier's mix of rail +traffic to determine
whether one commodity is paving an unreasonable
share of the carrier's overall revenues.

The Commission will evaluate the reasonableness of
rates .for nonferrous recyclables 1n accordance with
ExX Parte MNo. 394 (Sub-No. 5. Cost Ratio for
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Recyclables - 1888, served September 15, 1988 6 Ex-Parte
294;-Cost- Ratie- fexr- Reeyelables- —- 1980~ Bekterminatien;
deeided- December- 307~ 1580 - 364~ I€€- 425-432 and other
future adjustments to these criteria which are adopted
by the Interstate Commerce Commisgsion.

3.06 BURDEN OF PROOF

(1)

(3}

General - The burden shall be on +the protestant to
prove the matters described in Rule 3.03(1l)(a)-(c})} of
these rules.

Market Dominance:

(a) Jurisdiction -~ The respondent railroad shall bear
the burden of showing tThat the Commission lacks
jurisdiction to review the proposed rate because
the _ rate  produces. a revenite-variable cost
percentage +that iz less +than the percentages

found in 49 U.sS.C. _ §1C709(4d)(2). The railroad
may meet its. burden of proof by showing the
revenue~variable cost percentage for’ that

transportation to which the rate applies 1is less
than the threshold percentage cited in 49 U.S.C,
§10709(d) (23. The protestant may rebut the
railroad's evidence with =& showing that the
revenue~variable cost percentage is equal to or
greater than the thresheold percentage in 48 U.s.C.
§1070% {(d4d)y{2).

() Intramodal and intermedsl competition - The
protestant shall bear the burden of demonstirating
that there exists no effective intramodal or
intermodal competiticon for the transportation to
which The rate applies. Respondent railroad may
rebut the protestant’'s showing with evidence that
effective intramcdal or intermocdal <competitiocon
exists.

(c) Product and geographic competition - If intramodal
or intermodal competition is shown not to exist,
the respondent railroad shall have the burden of
proving that either product or gecgraphic
competition for the involved —transportation does
exist. The protestant shall have the burden of
proving that such competition is not effective.

Reasonableness:
{a) Rate Increases:

I. ~Protesfant's burden of proof - A party
protesting a _rate increase shall bear the
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3.07 ZONE OF RATE FLEXIBILITY

burden of demonstrating its unreasonableness
if such rate:

(i) is authorized under 438 U.g8.C. §10707a;
and

(ii) results in a revenue-variable cost
percentage £or the transportation tTo
which the rate applies that is less than
the lesser o©f the percentages describked
in c¢lauses (1) and (ii) of 49 U.S.C,
§10707%7a(e)(2)(A).

II. Respondent's burden of proof - The respondent
railroad shall bear the burden of
demonstrating the reascnableness of a rate
increase if such rate:

(i) 1is greater than that authorized under 49
U.sS.C. §10707a, cr

{(ii) results in a _revenue-varlable cost
percentage for the transportation to
which the rate applies that is equal to
or greater than the lesser of the
percentages described in clauses (1) and
{ii) of 48 U.8.C. §10707a(e)(2)(A); and

{111) the Commission initiates an
investigation under 49 U.S.C. §107C7.

(b) Rate Decreases A& party protesting a rate decrease
shall bear the burden of demonstrating that the
rate does not contribute teo the going concern
value of. the  railrocad, and it therefore
unreascnakly low. A party may meet its burden by
nmaking a showing that the rate is less than the
variable cost for the transpertaticon tec which the
rate applies.

(1)

A rail carrier may raise any rate pursuant to the

limitations described in 49 U.S.C. §i0707a. Base
rates Increased by the guarterly rail cost adjustment
factor will not be investigated or suspended. In

addition, =& rallrcad may increase. any rate by. 6% per
annum (to a maximum of 18%) over the four year period
following enactment <of the Staggers Act. Thereafter,
rallroads not earning adequate rewvenues, as defined by
the Interstate Commerce Commission, may raise rates 4%
per year. Neither the 6% nor 4% increase =shall be
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(z)

suspended. I£ the increase results in a revenue to
variable cost ratig that egquals or exceeds 190%, the
Commission may investigate the rate either on its own
motion or on complaint of an interested party.

In determining whether or not to investigate the rate
this Commission shall consider: }

(a}) the amount of traffic which the railroad
transports at revenues which de¢ net contribute to.
golng concern wvalue and efforits made to minimize
such traffic; ' '

(b) the . amount o¢f traffic  which contributes only
marginally to fixed costs and the extent to which
rates on such traffic can be changed to maximize
the revenues from such trafficg; ’

(¢) the _impact of the. chalienged rate on national
energy goals; ’ ’

(d) state and naticnal itransportation policy; and

(e) the revenue adeguacy goals incorporated in the
Interstate Commerce Act.

(1)

(2)

Rate Increases with No Suspensions ~ In the event the
Commission does not suspend but investigates a proposed
rate increase under Rule 3.03, the Commission shall
regquire the rail carrier tc account for all amounts
received under the increase until the Commission

completes 1ts proceedings under Rule 3.02Z. .. The
accounting shall specify by whom and £or whom the
amounts are pald. When +the Commission takes final

actlon, it shall reguire the carrier teo refund to the
person for whom the amounts were paid that part of the
increased rate found to be unreasonable, plus Interest
at a rate egual to. the average yield of marketable
securities or tThe United States Government having a
duration of 90 davys, said interest rate to be fixed on
the date the Commission's order becomes final.

Rate Increases with Suspension - If a rate is suspended
under Rule 32.03 and any portion ¢f such rate is later
found to be reascnable, the carrier shall ccllect from
each perscon the &fransportaticn to which the rate
applies the difference between the original rate and
the portion of the suspended rate found to be
reasonable for any services performed during the period
cof suspension, plus interest at a rate equal tc the
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(3)

(4)

average vield o¢f marketable securities of the United
States GCovernment having a duration of 20 days, said
interest rate to be fixed on the date the Commission’'s
order becomes final.

Rate Decreases with Suspension - In the event the
Commigsleon suspends a proposed rate decgrease under Rule
3.03. which is later. found to be reasonable, the rail
carrier may refund any part of the decrease found to be
reascnakle if the carrier makes the refund available to
each shipper who participated in the rate, in
accordance with the relative amount ¢f such shipper's
traffic transported at such rate.

Except as provided in subsection (5) of this rule, when
the Commission finds that a railroad shall make refunds
or Iis entitled to c<ollect additional £freight charges,
but the amount cannct be ascertained upon the record
before it, the party entitled to. the refund shall file
a statement showing details of the shipments invelved

in the Commission's findings. The statement must be
submitted to the carrier for verification and
certification. The 5Statement shall present the

following information for each shipment and grouped by
routes, and accompanied by the paid freight bills or
coples thereof.

Date of shipment.

Date of delivery or tender of delivery.

Date charges were paid.

Car initials.

Car rumber.

Origin.
Cestination.

Route.

Commodity.
Weight. _ _

Rate.

Amount.

Refund (or monies due) on basis of

Commission's decisicon.
Charges paid by (1).

The Commission shall congider such statement in its entry of
order thereupon.

(3)

If the railrcad wishes to waive c¢ollection of amounts
due under Rule 3.08(2Z) and the amount to be collected
is:

{a) under 352,000 - Then the ralilrocad may waive

collection without notice to the Commission,
provided that the rule shall only apply once to

Page 10




any person who used the original rate during the
suspension period.

(b) $2,000 or more - then the railroad shall petition
the Commission for authority te waive collecticn.
The petiticn shall contain the following
information:

- - names and addresses of the customer for whom
ccllection is to be waived.

- certification that all railrdads (if more
than one isg inveolved in the movement) concur
in the waiver.

- amount to be waived.

- information identifying the original case to
which the rate adjustment applies.

- a brief gtatement or- justification for the
intended waiver. :

{¢) Any person wishing te¢ protest a walver propeosed
under Rule 3.08(5)(bd) may dc so by filing a
protest within 30 davs of the Commission's receipt
of the petiticn for waiver. The petition shall
identify the investigation and suspension docket
number, shall clearly state the reascns for the
objection and shall certify that copies have bheen
served upon all parties. Railrcads shall. have 45
days to f£ile a responsge toc a protest.

{d) If the Commission receives a letter of protest, it
will notify all parties tc the proceeding and the
railroad shall not be permitted to take any
further action until the Commission makes its
findings and enters its order.

(e} If no protests are received pursuant <o Rule
3.08(5){(c), then the waiver of collection shall ke
considered approved without further action from
the Commission. If protests are received the
Commission shall issue a decisicn, set the matter
for hedring, or take whatever other action is
warranted by the circumstances.

3.09 REPARATION BASED QN COMMISSION EINDINGS

When the Commission f£inds that damages are due, but that the
amount .cannct be ascertained. upcn the record before 1it, the
complainant shall immediately prepare a statement showing details
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of the shipments on which reparations are claimed, in accordance
with Rule 3.08(4)Y()(1i). _

Thig statement, together with. the paid freight bills on the
shipments or true coplies thereof, shall ihen be forwarded to the
carrier . which <collected the charges for verification and
certificaticn as to its accuracy. A1l discrepancies,
duplications, or other exrors in the statements shall be adjusted
by the parties and corrected agreed statements submitted to the
Commission. '

This statement will be certified by all parties and
submitted tc¢ the Commission for consideraticn in entry of its
crder.

4.00 PROCEDURAL . REQUIREMENTS FQR PROTESTS AND REPLIES REGARDING
PROPOSED RAIL RATES, CLASSIFICATION, RULE OR PRACTICE

4.01 LIBERAL CONSTRUCTION

These rules shall be liberally construed to secure Jjust,
speedy and inexpensive determination of the issues presented.

4.02 DEFINITIONS

(l) "Proceeding”" - an investigation instituted by the
Commission.
{2) "Protestant"” - means a person copposed teo any tariff or

schedule becoming effective.

{3) "Respondent” -~ means the railrecad and/or their agent
against whom the protest 1s filed or any other person
designated by the Commission tc participate in the
proceeding.

{4) "Party" - shall include the "Protegtant" and
"Raespondent” or others permitted or directed by the
Commission to participate in the proceeding.

(5) "Pleading” - means =a protest, reply to protest, a
motion or. any other written comment relating to the
proceeding. ' '

(&) T"persoen” -~ shall include individuals as well as
corporations, companies, asscciations, firms,
partnersghips, co-partnerships, socleties, ijoint stock
companies, cr a trustee, receiver, agsignee, or

ersonal representative of another individual.
P bre "

4.03 COMMUNICATIONS
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(1)

(2)

(3)

(4)

The protest, reply and any other pleadings relating to
the proceeding wil]l nct he gconsidered unless made in
writing and filed with the Commissicn.

All pleadings shall be addressed to:

Executive Secretary

Pubklic Service Commissicon cf West Virginia
201 Brooks Street

P. 0. Box 812

Charleston, West Vlrglnla 25323

Ail pleadings relating tec the proceedlng must be
received for filing at the Commission's office in
Charleston, West Virginia, within the time 1imits, if
any, for such filing. The date of receipt at the
Commisgion, and not the date of deposit in the mails,
is. determinative.. .. _ .

If, after examination, the Commission finds that the.
protest, reply, or other pleading relative to the
proceedlng ig not in substantial compllance with the
provisions of these Rules:

{(a) The Commission may decline te accept the documents
and may return them unfiled, or

{k) The Commission may acgept the decumenits for filing
and advise the party tendering them of the
deficiencies and regquire that they be corrected.

4.04 SIGNATURE AND VERIFICATION

(1)

(2)

The protest, reply or octher pleading relating teo the
proceeding shall be signed in ink and the signer's
address and telephone number shall be stated.

The facdts alleged in a protest, reply or other pleading
ghall be wverified by the person on whose behalf it is
filed. |If a protest, reply or other pleading is filed
on behalf of a corporation or other organization, it
shall be verified by an cfficer or such corporatlon or
organizaticn. -

4.05 COPIES AND SERVICE QF DOCUMENTS

(1)

Protegt - The original and two copies shall be filed
with the Commission and one COpY shall be
simultaneously served upon the publishing railroad oz
its publishing agent and upon other parties known by
the protestant to be interested in the proceeding.
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(2) Reply to Protest - The coriginal and two copies shall he
filed with the. Commissinon and one copy shall be
simultaneously served upon the protestant and upon the
othexr parties named in the protest.

{3) Pleadings - The criginal and two copies shall be filed

with the _.Ccmmission and one copy shall be
simultaneously =~ served upon all parties to the
proceeding. o

{4) Certificate _¢f Service - When a_ protest, reply or

pleading is filed with the Cecmmission it shall include
a gertificate showing simultaneous service upbn all
parties tc the preceeding. 3uch service shall be made
by delivery in person, or by first class mail,
certified mail, registered mail, or by exXpress or
equivalent parcel delivery service, properly addressed
with charges prepaid, one copy to each party. Service
upon the parties shall be Dby the same means of
communication and class o©f service employed in making
delivery to the Ccocmmission: Provided, however, that
when delivery i1s made to the Commission in person, and
it 1s nct feasible to serve the other parties in
person, sgservice shall be made by first class or exXpress
mail.

4.06 CONTENT AND TIMING OF PROTEST

{1) Content: — .

(a) Identificgtion - The protested <tariff sghould be
identified by making referende to the name of the
railroad or its publishing agent, to the Public
Service Commission of West Virginia tariff number,
to the specific items or particular provisions
protested and to the effective date of the
protested publicaticn. Reference should alsc be
made tec the tariff and specific provisions thereof
that are proposed to be superseded.

{b) Grounds for Suspension - The protest shall
incorporate sufficient facts to:

(i) meet the criteriz for suspension as set forth
in Rule 3.03, and

(ii) to sustain the. applicable burdens of proof
as set forth in Rule 3.06. Further, the
protest should include any additional
information that would support suspension of
the proposed rate.
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4,07

{2}y Timing: A protesi against and a regquest for suspension
of a tariff by a railroad or its publishing agent
shall be received by the Commission at least:

{a) ten days prior tc _the effective date when the
proposed change iz to become effective upon not
less than 20 days notice.

{by five days prioer to the effective date, when the
proposed change is teo become effective upon not
less than 10 davs notice.

CONTENT AND TIMING OF REPLY TO PROTEST

{1) Content - The reply should adegquately identify the
protested tariff. Further it shall contain sufficient
facts to rebuit the allegations made in the protest and
to sustain the applicable burdens of proof as set forth
in Rule 3.06. o : : -

{2} Timing - A reply to a protest must be received by the
Commission not later than:

(a) the fourth working day prior to the effective.
date when the precpesed <change 1s to become
effective upon not less than 20 days notice.

(b) the second working day prior to the effective
date when the proposed change 1is to become
effective upon not less than 10 days notice.

4.08 EMERGENCY PROTESTS AND REPLIES

4.09

In emergenciles, telegraphic protests and replies are
acceptable, provided that the provisicns of Rules £.03 and
4.06{(1) are complied with. The telegrams shall include
statements to the effect that they are coples cof criginal
protests or replies which have been signed, verified, and
mailed o the Commission. The telegrams shall also indicate
the method of verification (e.g., by statements sworn before
a notary public). The telegrams shall alsc include a
certification +that copies  either have been, or will be
immediately, telegraphed to the proponent carriers or their
publishing agents in the c¢ase of prctests, or to the
proetestants in case orxr replies.

NONSUSPENSION OR INVESTIGATION

Should a preotestant desire to proceed further against a
tariff which is not suspended or investigated or which has
been  suspended and _ the suspension vacated and the
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investigaticn discontinued, a separate complaint should
later be filed. | "_ '

5.00 RULES RELATING TO DETERMINATION OF MARKET DOMINANCE IN

COMMISSION PROCEEDINGS - MARKET DOMINANCE GUIDELINES

5.01 INTRAMODAL COMPETITION

(1)

(2)

Intramodal competition refers to competition between
two or mere railroads transporting the same commodity
between the same origin and destination. A shipper has
rail alternatives when, for a given purpose, he can be
served by more than one railread or cgcombination of
different rallroads, The degree +t¢ which these
alternatives compete with one another depends on such
factors as:

{a) the number cof rail alternatives;

(b) the feasibility of each alternative as evidenced
by:

{i) physical characteristics of the route .
associated with each alternative that are
indicative of the feasibility of using that
alternative £for the traffic in question
{e.qg., circuity, track conditicns, etc.}); and

{ii) the direct access of both the shipper and the
recelver to each of the raill alternatives as
evidenced by individual rail sidings, neutral
terminal companies cor reciprocal switching;
or 1f direct access 1s not available, then
the feasibkbility of using local  trucking teo
transport the commodity to or from terminals;

{c)}) the transportation costs asscciated with each
alternative {to determine 1f actual use of
alternatives is due toc excessive rates charged by
the rall carrier in guesticn);

(d) <collective  ratemaking among the railroads in
guestion as evidenced by rate bureau involvement;
and

(e) evidence of substantial rail-related investment or
long~term supply c<ontracts ({(more weight will be
given these contracts if made pricr to October 1,
1980}).

These factors should be considered in connection with
the preparation and subkmission of evidence pertaining
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to the presence or absence of effective intramodal
competition. Thig list. is neither exhaustive nor
mandatory but provides a general indication of the type
of evidence that would be appropriate.

5.02 INTERMODAL COMPETITION

(1)

Ifitermodal competition refers to competition between
rall carriers and other modes for the transportation of
a particular product between the same origin and
destination. Motor and water carriage are the main
sources of intermodal competition for railrcads.’

(a) Water Carriage - Water c¢arriage is restricted to
certain geographic areas and is generally used for
commedities Dbulk. The evidence required to

demonstrate effective competition between rail and
water alternatives is in many respects similar to
that required for intramodal competition among
rail carriers. Parties in a rate c¢ase should

(i} the number . of alternatives inveliving
different carriers;

(ii) the feasibility of. each alternative as
evidenced by: '

(A) pertinent physical characteristics, for
the product in question, cf the
transportation of routing associated with
each alternative;

{B) the access of bkoth shipper and receiver
to each alternative; and

{1iii} the transpertation costs of each alternative.

(iv) The factors set forth in this rule are not
meant te¢o be exhaustive.

{(b) DMetor Carriage - Unlike rail or water
alternatives, the availzsbility of many motor
carrier alfernatives for transportation serviges
between two peints can, in most instancesg, be
taken for granted. Therefore,
the feasibility of using motor carriage as an
alternative to¢ rail may be viewed as depending
exclusively on the nature of the product and the
needs of _the sghipper or recelver. BEffective
competition from mcteor carriage may be deducad
from the following types of evidence:
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{i) the amount of the preduct 1in guestion that is
transported by motor carrier where rall
alternatives are available;

(ii) the amount of the product that is transported
by metor carrier under transportation
¢lrcumstances {e.qg., -shipment size and
distance) =similar to rail;

(iii) physical characteristics of the product in
gquestion that may prec¢lude transportation by
motor carrier:

(iv) the transpertation costs_ of  the rail and
motor carrier alternatives; and

(v) other types of evidence on the feasibility or
nenfeasikbility of motor carriage as an
alternative to rzil will also be considered.

5.03 GEOGRAFPHIC COMPETITION

(1)

(2)

Gecographic competition may be described as a restraint
on rail pricing stemming from a shipper's or receiver's
ability to get the product to which the rate applies
from another source, or ship it to another desgtination.
Bacause shippers and receivers can obtain the product
f¥om “an alternate source and ship 1t to another
destination, the railroad must compete with the
rallrcad serving the alternate source or dastination.
Geographic competition among rail carriers is usually
present where transportation c¢osts account for =a
gsubstantial pertion or the delivered price of the
subject commodity. To establish +the potential for
geographic competition, evidence  should be submitted
concerning the following: '

{a) the number of alternative geographical sources of
supply or alternative destinations available to
the shipper or receiver f£for the product in
guestion;

{(b) Tthe number aof these alternative sources or
destinations served by different carriers; and

(¢} that the product available from each scurce or
required by each destination is the same.

Evidence presented under Rule 5.03(1) is sufficient
only to indicate whether effective geographic
competition is. .. possible. To determine whether .
effective geocgraphic competition actually exists,
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(3)

evidence showing the feasibility of each source or
destination and the.likelihood of competition sheould be
presented. This evidence may be as follows:

{a) the distance asscocciated with each alternative
source or destination:

(k) relevant physical characteristics c¢f the route
associated with each alternative;

(c) Tthe access of the shipper - or trecelver to each
transportaticon alternative;

(d) the capacity of each source to supply the product
in guesticn or the capacity of each destinaticn to
absorb the product in gquestion;

(e) the transportation costs associated with each
alternative;

{(£) wcellective ratemaking among the railrcads in
question as evidenced by rate bureaus; and

(g) evidence cf gubstantial rail-related investment or
long-term supply contracts (more weight will be
given these contracts if made prior to Cctober 1,
1980). :

It is to be emphasized that these guidelines are not
intended to encompass all pertinent evidence.

5.04 FRODUCT COMPETITION

(1)

Product competition occurs when a receiver or shipper
can use a substitute(s) for the product covered by the
rail rate. In that c¢ase, the railrcocad must. compete
with +the railreocad or other mode which c<arries that
other preduct, and again, must keep its rate
competitive 1f it wants the traffic. Evidence as to
the exlstence of product competition should reflect the
availability +t¢ the shipper or recelver o¢f feasible
substitutes and show that these substitutes can be

cbtained through the use of other carriers or modes

without substantially greater cost, transportation oxr-
ctherwise. To demcnstrate  whether a feasible
substitute exists, the fcllowing types of evidence,
among others, may be submitted:

(a) use of a substitute product(s) by the receiver or

shipper in guestion or by others with similar
needs and under similar conditions;
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(b} the prices of the substitute product(s) relative
to the preduct in gquesticn;

(c} the efficiency of the substitute product(s)
relative toc the preoduct in guestion; and

(d) the explicit and implicit transportation costs of
the substitute prcduct(s) and the product in
question.

(2) the above factors are not intended to be exhaustive.

6.00 RULES RECGULATIONS AND REQUIREMENTS RELATIVE TO COMPLAINTS
AGAINST THE REASONABLENESS OF INTRASTATE RAILRCAD RATES

6.01 FORMAL COMPLAINTS - CGENERAL ALLEGATIONS

A formal complaint shall be so drawn as to. fully and
completely advise the parties, defendant and the Commission in
what respects the provisions of the Interstate Commerce Act ("the
Act™) have been or are being viclated or will be violated, and
ghall set forth briefly and in plain language the facts claimed
to constitute such viclations. If twe or more secticons or
subsections _of the Act or regquirements established pursuant
thereto are alleged tg¢ be violated, <the facts claimed <o
constitute vieclation of one section, subsection, or recuirement
shall be stated sepzarately from those claimed to constitute a
violation of another secticn, subsection, or requirement whenever
that can be done by refereérnce or otherwise without undue
repetition.

§.02 FORMAL, COMPLAINTS - WHEN MONETARY RELIEF SCUGHT

{1y A focrmal ceomplaint seeking monetary relief, when
permitted under the Act, shall be filed within the
statlutory period, and shall contain such data as will
serve to identlfy with reasonable definiteness the
shipments or transportation services in respect of
which monetary relief is sought. Such complaint shall
state: .

(a) +that complainant makes claim for monetary relief;

(b) *the name of egach individual seeking monetary
relief; -~ .

(¢} the names of defendants against which claim is
made: . L o

{(d) the commodities, the rate applied, the date when

the charges were paid, by whom paid, and by whom
borne;
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{e) the pericd of time within which or the specific
dates upon which the shipments were made, and the
dates when they were delivered or tendered for
delivery;

{f} the points of origin and destination, either
specifically or, where " they are numerous, by
definite indication of a defined territorial or
rate group of the pointe of orxigin and destination
and, 1f know, the routes of movement; and

{g) the nature and amcunt of the injury sustained by
each claimant. :

(2) If a complaint seeking the awarxd c¢f monetary relief
containeg a c¢laim on any shipment which has been the

subject of a previcus informal or formal complaint to ..

the Commission, reference +o such complaint shall be
given. - -

6.03 EORMAL COMPLAINTS - COPIES

The original of each formal complaint, amended or
supplemental. formal gemplaint, or cross complaint, shall be
accompanied by copies in . sufficient number to enable the
Commission to serve one upon each defendant, including each
receiver or trustee, and retain seven c¢opies in addition to the
criginal.

6.04 FORMAL COMPLAINTS - TARIFF OR_SCHEDULE REFERENCES

The several rates, charges, schedules, classgifications,
regulations, or practices on which complaint is made shall be set
out by specific reference to the tariffs cor schedules in which
they appear whenever that is feasible. ’

6.05 FORMAL COMPLAINTS - PRAYERS FOR RELIEF

{1y Generally - A formal complaint in which relief is
sought should contain a detailed statement of relief
desired. Relief in the alternative or of several.

different types may ke demanded, but the issues raised
in the formal complaint should not ke bkroader than
those to which complainant's evidence is to be directed
at the hearing.

{2) Speciifiic Prayer for Monetary Relief - Except under
unusual circumstances, and for good cause shown,
monetary relief will not be awarded upon a complaint
unless specifically prayved for, or upecn a new complaint
by or for the same complainant which is based upon any
finding in the original proceeding.
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(3) Awards for monetary relief can be awarded by <this
Commission only insofar as the relief relates <*o
payment{s) for rail transportaticn service. Claims for
damage to goods during shipment must be brought in the
appropriate _courts having jurisdiction to award
damages.

6.06 AMENDED AND SUPPLEMENTAL FORMAL COMPLAINTS

6.07

An amended or supplemental complaint may be tendered
for filing Dby a complainant against a defendant or
defendants named in the original complaint, stating a course
of action alleged .to have occurred within the statutery
period immediately preceding the date of such tender, in
favor = oZf complainant and against the defendant or
defendants. ' T - ' : -

ANSWERS AND CROSS COMPLAINTS TO FORWMAL COMPLAINTS

(1) CGenerzlly - An answer may simultanecusly be regponsive
to a formal complaint and to any amendment. or
supplement thereof. It shall be drawn so as to fully
and completely advise the parties and the Commissicn of
the nature of the deafense and sghall admit or deny
specifically and in detall each material allegation of

the pleading answered. An answer may embrace- - a
detailed statement o©of any counter préposal which =a
defendant may desire to submit. Unless the issue is

such that separate answers are reguired, answer for all
defendants may be filed on their behalf by one
defendant in one document, in which event the answer
must show. clearly the nameg of all defendants jeining
therein, and their concurrence.

(23 Cross Complaints - A c¢ross coeomplaint, alleging that
other persons, parties to thse proceeding, having
violated the Interstate Commerce Act or reguirements
established pursuant thereteo, or seeking relief against
them under the Interstate Commerce Act, may be tendered
for f£iling by a defendant with its answer.

(3) Time for Filing Answers - Unless otherwise directed by
the Commission, an answer to a complalint sghall be f£iled
within 20 days after the date on which the complaint
was served. The original and seven copies of an answer
shall be filed with the Commission..

{4) When Issue Joined - If any defendant answers or fails
te file and serve an answer within the periocd specified.
in paragraph (3}, the issue thereby is ijoined as *to
such defendant. ' :
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.08 SATISFACTION AND COMPLAINT

If a defendant satisfies a formal complaint, either before
or after answering, a statement to that effect signed by the
opposing partisas shall be filed {original only need be filed},
setting forfh when and how _the complaint has been satisfied.
This action should be taken as expediticusly as possible.

6.09 SIGNATURE AND VERIFICATION

The c¢omplaint, answer and other pleadings relating to a
complaint proceeding shall be signed in ink and the signer's
address and telephone nunmber shall be stated.

The facts alleged In a complaint, answer or other pleadings
shall be wverified by the person on whose behalf it is filed. If
a complaint, answer or other pleading is filed on behalf of a
corporation or other organization, it shall be wverified by an
officer of such corpcration or organization.

£.10 CERTIFICATE OF SERVICE

Proof of service ¢f any paper shall be by certificate of
attorney, affida¥it or acknowledgement.

6.11 ZONE OF RATE FLEXISILITY

Base rates increased by the guarterly rail cost adjustment
factor may not be found fo exceed a reasconable maximum for the
transpertation involved. Complaints rate increases effected
under subsections (c¢) and (d) -- 5.C. §10707a shall be consmdered
pursuant to provisions of subsection (e) of said Section.

&.12 MARKET DOMINANCE T

(1) The Commigsion ghall determine within 90 days cf the
start of a complaint proceeding whether the carrier has
market dominance over the transportation to which the
rate applies. If the Commissicn finds that the carrier
has market dominance, it may then determine that rate
toc be unreasonable if it exceeds a reasonable maximum
for that transportation. In making a determination of
market dominance, the Commission shall £ind that the
ralil carrier estaklishing the challenged rate does not
have market dominance cover the transpeortation to which
the rate applied if the rail carrier proves that the
rate charged results in a revenue-variable cosat
percentage which is less than that stated in 49 U.s8.C.
§1L0709(aA)Y(2). ’ '

(2) Evidentiary guidelines for the determination of whether
or nct . the railroad has market dominance over the
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transportation to which the rate applies shall be found
under Rule 5.00.°

(3) If the Commission determines that a rail carrier does
not have market dominance over the transportation +te
which a particular rate applies, the rate established
by such carrier for such Transportaticen shall be.
reasonable. _

6.13 REASONABLE RATES

{1) Raill rates shall not be established belcw a reasonable
minimum. Any rate for transportation by a rail carrier
that does not contribute to the going concern value for
such carrier 1s presumed to be unreasonable. _

(2) Rail rates which equal or exceed the wvariable cost of
providing the transportation are conclusively presumed
to contribute to the geoing concern wvalue of that rail
carrier, and are therefore presgsumed not to be below a
reascnakle minimum.

{3 In determining whether a rate igs reasonable, the
Commission shall consider the pelicy that railrecads
earn adeguate revenues as well as evidence pf the
following:

(a) tTthe amount of traffic which 1is +tfransported at
revenues which do not contribute to going concern
value and efforts made to minimize such traffic;

(b) the amount o¢f traffic which contributes only
marginally to fixed costs and the extent e which,
if any, rates on such traffic can be changed to
maximize the revenues from such traffic; and

{c) the carrier's mix c¢f rail +traffic to determine
whether one commodity is paying an unreasonable
share of the carrier's overall revenues.

6.14 BURDEN OF PRQOFE

(1) Jurisdiction - The defendant railreoad shall bkear the
burden ©f  showing that the Commigsicn lacks
jurisdiction to review a rate because the rate produces
a revenue-variable cost percentage- that is less than
the percentages found in 49 U.3.C. §10709(d4)(2). The
railroad shall meet its burden of proof by showing the
revenue-variable cost percentage for the transportaticn
to which the rate applies is less than the thresheld
percentage cited in 48 U.S.C. - §10709{d)(z2). A
complainant may rebut the railroad’'s evidence with a
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showing that the revenue-variable cost percentage is
equal to or greater than the threshold percentage cited
in 49 U.S5.C. §10709(4)(Z2).

(2) Reasonableness of Existing Rates:

{a) A party complaining that an existing rate is
unreasonably high shall bear the cost of proving
that such rate is unreasonable.

() A party complaining that an existing rate is
unreasonably low shall bear the burden of
demonstrating that the rate does not contribute to
the geoing cencern value of the carrier, and is
therefore unreasonably low.

(¢} Savings Provisicns - Any interested party may file
a complaint alleging that an intrastate railroad
rate which was in effect on the effective date of
the Staggers Act (October 1, 1980) is subject to
market dominance under the provisicns of 49 U.S.C.
§1070¢ and is unreascnable under the provisions of
49 U.S.C. §1070%9a. Any rate .which is not
challencged in a complaint f£filed by March 30, 1981,
or which is challenged in such a complaint but

(i) the rail carrier is found not to have market
dominance . over +the transpertation te¢ which
the rate applies, or

{(ii) the rate is found to be. regscnable, shall be
deemed. to be lawful and may not. thereafier be
chalienged in the Commissicn or in any ¢ourt
other than an zppeal from a decision of the
Commission. These provisions shall not apply
tc any rate under which the volume of traffic
transported during the <twelve-month period
immediately preceding the effective date of
the Staggers Act did not exceed 50C net tons
and has increased fenfold within the three
year pericd immediately preceding the
bringing of a challenge to the reasonableness
of such razte. The complalinant shall bear the
burden of proving that a rate in effect on
October 1, 1880, as described in this
section, 1s unreascnable.

6.15 NONAPPLICABILITY
Complaints shall not be entertained by the Commission to the

extent that they challenge the reascnabkleness of the following
rate adjustments:
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7.

7.

7

(1) general rate increases;
(2} inflation-based rate increases; or

(3} fuel adjustment surcharges.

00 RULES, REGULATICONS AND REQUIREMENTS RELATED TO INTRASTATE

ol

.02 .

RAILROAD TRANSPORTATION CONTRACTS

DEFINITION CF THE TERM "CONTRACT"

(1) & contract subject +to. this section is a written
agreement, including any amendment, entered inte by one
or more rail carriers with one or more purchasers of
rail services, to provide specified services under
specified rates, charges and conditions.

(2)Y A ccntract filed under this section shall:
(a) specify that the contract is .made pursuant to 43

U.S.C. §10713, and
{b) Dbe signed by duly authorized parties.

(3) the term "amendment"” includes written contract
modifications signed by the parties.

(¢) An amendment i1s treated as. a .new contract. An
amendment is lawful cnily 1f it is f£iled and approved in
the same manner as a contract. To the extent terms
affecting the lawfulness of the underlying contract are
changed, remedlies are revived and review 1s again
available.

FILING AND AFPPROVAL

{1) Rall carriers Providing tTranspeortaticn subiect to the
jurlsdiction or the Public Service Commission cf West
Virginia shall file with the Commission an original and
one copy of a contract entered into with one or more
purchasers of intrastate rail service. The contract
shall be accompanied by five coples of a summary cof the
nonconfidential elements of the ceontract in the format
specified in 49 CFR §§130C.3CC - 1300.315. A contract
and contract summary {and amendments and supplements)
may ke rejected for noncompliance with applicable
statutes and regulations.

{2} Grounds for review of contract - Within 30 days of the
filing date of a contract, the Commission may, on its
ownn motion or on complaint, begin =& proceeding to
review it. Review can be bagsed only on an allegaticn
of viclations as described in subsection (3) below.
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(3)

Grounds for complaints - A contract may be reviewed by
the Cemmission on its own motion, or upon complaint,
only on the follewing grounds:

(a)

(b)

(<)

Ir the case of a contract cther than a contract
for the transpeortation of agricultural commodities
(including forest products and paper), a complaint
may be filed.

(i) By a shipper on the grounds that the shipper:
individually will ke Tharmed because the
proposed contract unduly impairs the ability
of the contracting carrier or carriers to
meet commeon carrier obligations under 49
U.8.C. §11101; or

(ii) By a port only on the grounds that the port
individually will ke harmed Dbecause the
proposed c¢ontract will result in unreasonable
discrimination against that pert.

In the case of a contract for the transportation
of agricultural commedities {(including feorest
products and paper), in addition to the grounds
for a complaint described in paragraph (e)(l) of
this sestion, a complaint may be filed by a
shipper on the . greounds that the shipper
individually will be harmed because:

(i) the rail carrier(s) unreasonably
discriminated by refusing to enter inte a
contract with the shiprer for rates and
services for +the transpertation of the same
type of commodity under similar conditions to
the contract at i1ssue and the shipper was
ready, willing, and able toc enter into such a
contract - . at a time essentially
contemporanecus with the period during which
the contract was offered; or

{ii} the proposed contract . constitutes a
destructive competitive practice.

"Unreasonable discrimination” as used in these
rules, means, when applied te agricultural
shippers, that the railrcad has refused to enter
intoe a contract with the shipper for rates and
services for the transportation of the same type
of commodity under similar conditions %o the
contract .at issue, and that the shipper was ready,
willing,and able %to enter into such a contract at
a time essentially contemporaneous with the period
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(4)

(%)

during which the contract at issue was cffered;
and, when applied to a port, has the same meaning
as the term has under 4% U.S.C. §10741.

{4} The definiticns for “agricultural commodities,™'
"foregt products,” and "paper" will be decided on
a case-by-case basis.

Filing and service of complalints:

(a) A complaint shall be filed with the Commission by
the 18th day after the filing date &f the
contract.

(b) A reply shall be filed by the 23rd day after the
filing of the contract.

{c) An original =aznd & copies of each shall be filed
with the Commissicn.

(d) A copy of the complaint shall be served by the
complainant ¢on each railrcad participating in the
contract _and replies shall be served on
complainant by each railroad. Complaints shall be
gserved by hand, express mail, or other overnight
delivery service.

(e 2An appeal cf a Commission decisicn will bs made in
accordance with. £9 C.EF.R. 11C0.200(c), subject to
the following exception:

(A) An appeal must be made at least two work days
prior to the contract apprcoval date as set out in
Rule 7.02(86).

Commission decision upon review of contract. Within 30
days after the date a proceeding is commenced to review
a contract upcn the grounds specified in subsection
(3). the Commissicn shall decide whether the contract
viclates the provisions of 49 U.S.C. §LO713. If the
Commission finds that +the contract wviclates the
provisions of 49 U.S.C. §10713, it will:

(a) disapprove the contract; or

(k) in the case ¢f agricultural conitracts where the
Commigsicon finds unreasonable discrimination by a
carrier in accordance with subsection (32)(c).
allow the carriers the option to:

(i) provide rates and services substantially
similar to the contract at issue, with such
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(&)

(7)

diffaerences in terms and conditions as are
justified by the evidence; or

(ii) <cancel the contract.

Approval date of contract.

{(a) If the Commission does not institute a proceeding
to review the contract, it shall be approved on
the 30th day after the filing of the contract.
The contract shall bhe considered Texpressly
approved” by the Commission.

(b) If the Commissicn institutes =2 proceeding *to
review a contract, the contract is approved:

(i) on the date the Ccmmission approves the
contract if the date, . of approval is 30 or
more days after the filing date of the
contract;

{(i1i) on the 320th day after the filing date of the
contract if the Commission denies the
complaint against the contract-prior to the
30th day after the filing date or the
contract; c¢r T : -

(1ii} on the 60th day after the filing date of a
contract, if the Commisgsion fails to
disapprove the contract.

Limitation of rights of rall carrier to entar into
future contracts - The commission may limit the right
of a rall carrier te enter into future contracts 1f the

Commission determines that additional contracts would
impair the ability of the rail carrier to fulfill its
common carrier obligaticons under 4% U.S.C. §11101. The
Commission will  handle these determinations on a
case-by-case basis and may investigate either upon its
own 1initiative or upon the filing of a verified
complaint by a shipper which demonstrates that it
individually had been or will be harmed by a carrier's
inability to fulfill its common carrier cobligations as
a result of existing contracts.

7.03 COMMON CARRIER RESPONSIBILITY

(1)

The terms of a cantract approved by the Commission
determine completely the duties and service obligations
of the -parties to the c¢ontract with respect to . the
gsarvices provided under the contractk. The <ontract
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does not affect the parties' responsibilities for any
services which are not included in the contract.

(2) Service under a contract approved by the Commission is
deemed a separate and distinct class of sexrvice.

7.04 ENEFORCEMENT

The exclusive remedy for an alleged breach of a contract
approved by the Commission shall be an action in an appreopriate
State .Court or United States Dlstrlct Court, unless the parties
cotherwise agree in the contrackt.

7.05 LIMITATICN ON AGRICULTURAL EQUIPMENT; AND RELIEF

(1) A rail carrier may enter into contracts £for the
transportation of agricultural commodities (including
forest . products but not including weed pulp, wood
chips, pulpwood, or paper) that involve the use of
carrier owned or leased equipment hot in excess of 40
percent of the +total number or,the,carrierfs ocwned or
leased eguipment by major car type, exXcept as providead
in paragraph (2) of this secticn.

{Z) In the case of a proposed contract between a class I
carrier and a shipper originating an average of 1,000
cars or more per year during the 3-year pericd by major
car type on & particular carrier, not..mcre than 40
percent of carrier owned or leased eguipment used on
the average during the pricr 3-year period may be used
for the c¢ontract witheout prior authorization by the
Commission.

{3} The Commission may grant relief from the llmltatlons of
paragraphs (1) and (2) of this section if:

(a) A rail <¢arrier or other party reguests such
ralief; or the Commission on its own initiative
considers granting such relief; and

{b) The Commission determines that making additicnal
eguipment avallakle does not impair the rail
carrier's ability to meet its common carrier .
obligations under 49 U.3.C. §11101.

7.06 SIZE OF CONTRACT FiLINGS

AllL contragcts, amendments, contract summaries and
supplements shall be cf a size 8-1/2 by 1l inches; all shall be
clear, legible, and on durzble paper.
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7.07 EILING AND AVAILABILITY OF CONTRACT, CONTRACT AMENDMENTS,

CONTRACT SUMMARY AND CON¢RACT SUMMARY SUPELEMENTS

(1)

(2)

(3)

A railrcad or railroads entering into a contract for
rallroad transportation services with one or more
purchasers of rail service shall file with the
Commission the original and one copy of the contract .
and five copies of the contract summary.

(a) Contracts and contract summaries shall not be
filed in the same packages with standard tariff
filings.

(b) The confidential contract shall not be attached to
the contract summary.

{c) The enveleope or wrapper containing the contract
and summary shall be marked "Confidential, Rail
Contract.”

(d}y A contract and summary shall be . accompanied by a
transmittal letter identifying the submitted
doguments, and the name and telephone number of a
contract person.

(a2) The contract filed under these rules will not be
avalilable for inspection by perscnsg other than the
parties to the contract and authorized Commission
personnel, except by petiticon demonstrating a
likelihood of succeeding on the merits of the
complaint and that the maitter complained of could
not .be proven without access +to additional
contract information. The Commizsion's action in
any contract-disclosure matter, including a
petition filed under this subparagraph is subject
te the iimitations imposed by the West Virginia
Freedom o¢f Information Act {Chapter 29B of the
West Virginia Code) and any other applicable
statutes including 5 U.S.C. 522(b) and 18 U.s.C.
1905.

(k) A contract and 1its summary may be labeled
"Monconfidential”. Such a designation will permit
the general public to inspect the entire contract.

The contract summary filed under. these rules shall
include the information specified in Rule 7.10 of this
part. - The contract summary shzll be made avallable for
inspection by the general public.

Fage 31




The ceontract summary flled under these rules shall not
be required to be ptsted in any stations, but shall be
made available from carriers participating in the
contract upon reasonable reguest.

7.08 CONTRACT AND CONTRACT SUMMARY TITLE PAGES

- (1)

(2)

The title page cf every contract and amendment sghall
contain only the following information: '

{a) In the upper right corner, the contract number
{see Rule 7.09).

(k) In the c¢enter of the page, the issuing carrier's
name, followed by the word 'CONTRACT" in large
print.

{c) Amendments to contracts shall alsoc show, in the
upper right corner, the amendment number {see Rule
7.09).

{(d) A solid one-inch black border down the right side
of the title page.

{e} Date of issue and date to be effective.

The title page of every contract summary and supplement
shall contain oniy the fcllowing information:

{a) In the upper right corner, the contract summary
number (see Rule 7.09).

(k) In the center of the page, the issuing carrier’'s
name, followed by the words "CONTRACT SUMMARY" in

large print.
{(¢) Date of issue and date to be effective.

{(d) In the center lower portion, the issuing
individual's name and address.

(e) BSupplements tc centract summaries shall also show,
in the right upper corner, the szupplement number
(see Rule 7.0%}.

7.09 CONTRACT AND CONTRACT SUMMARY NUMBERING SYSTEM

(1)

Each issuing carrier =shall sequentially number the
contract and <¢oniract summary 1t issues. The contract
and contract summary identification number ghall
include the letters "PSCWV'", the industry standard
aiphabet code £or the issuing railroad (limited to four
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(2)

(3)

(4)

letters) the letter "C", and the sequential number,
with each separated by a hyphen. The following
example: the 357th contract filed by the Norfolk &
Western Railway Company wculd have the following tariff
identification number: "PSCWV-NW-C-0357".

Any amendment to a contract shall be reflected in a
corresponding supplement to the contract summary. If
the change in the contract is only in confidential
matter, a statement to that effect will be made in the
supplemnent.

At the carrier's option, the carrier’'s tarifs
publishing officers may reserve blocks of numbers if
tariffs are issued from different departments. An

index toc the blocks of reserved numbers shall be filed
with the Commission.

Contract amendments and contract summary supplements
shall be segquentially numbered.

7.10 CONTENT QF CONTRACT SUMMARY

(1)

Contract summaries for agricultural commodities, forest
products or paper shall contain the following terms in
the order named:

(a) Name(s) of the participating carrier(s). A list,
alphabetically arranged, of the corpcrate names of
all carriers that are parties to the contract plus
their addresses for service of complaints.

(b) The commedity cr commedities ¢ be ftransperted
under the contract.

{c) The duration . of the contract.

(d) Rail car data as specified by 4% C.F.R. 1300.313
(a) (3). '

{e) If applicabkle, ildentification of existence (but
not the terms or amount) cof special features such
as transit time commitments, guaranteed car
supply, minimum percentage of traffic
requirements, credit terms, discount, etc.

(£) Rates and charges as specified in 49 U.S.C. 1300.
313(a)(6).

(g) Special features as specified in 49 U.S.C. 1300.
313(a)(7).
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{2) The contract sgsummary and supplements shall enumerate
and have each item completed. Where the item does not
pertain to the contract or amendment, the term "Not
applicable” ("NA") shall be used.

(3) Contract summaries for other commedities or services
not involving a port shall contain the information in
subsections{1){a), (L)(2), (1l)(c), and (1)(d) of this

Rule. Subsection (l)(g) shall be applicable to the
extent that service reguirements are placed in the
contract.

7.11 AVAILABILITY OF CONTRACT SUMMARY

Copias . cf contract summaries shall be available from the
Commigsion's Finance and Special Studies Division.

7.12 STATUTORY NOTICE

All filed contracts (and amendments) and contract summaries
(and supplements) shall provide 30-days notice to the public as
required by 49 U.S.C. §10713(e). ’

7.13 CONTRACT IMPLEMENTATION DATE

The Commission adopts the Interstate Commerce Commigsgion's
terms regarding the effective date of rail contracts, as set
forth in 49 C.F.R. §103%.2. That section permits implementation
of rail transportation c¢ontracts on the date filed, provided
certain conditions are met.

8.00 EXEMPTION OF PARTICULAR RATI, TRANSPORTATION FROM RECGULATION
UNDER 49 U.S.C. §10505 | , T

8.01 STATE EXEMPTIONS TO BE CONTEMPORANEOUS WITH FEDERAL

EXEMPTIONS

(1) FErom time to time the Interstate Commerce Commission,
pursuant to 49 U.S.C. §10505, may exempt certain
classes of traffic from interstate regulations. In

instances where interstate +trafific 1is exempted from
regulation, intrastate traffic of the same nature shall
contemporanecusly be eXempted from regulation by this
Commission.

(2y This Commission, any interassted West Virginia State
agency, a railrcad, a shipper or any interested third
party may present itgs reasons to the Interstate.
Commerce Commission why exempted intrastate traffic
should ceontinue to be subject to regulatiocon. The ICC
has pledged to congider such petitions on a
case-by-case basis.
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9.00 DISCRIMINATICN

S.01 DISCRIMINATION FCR RAIL, CARRIERS DEFINED

Differences between rates, . classificaticn, rule and
practices of rail carriers providing transportation subject to
the | jurisdiction cf | the Commission  are expressly not

discriminatery under West Virginia or Federal law 1f such
differences. result frem dJdifferent services provided by rail
carriers.

©.02 SPECIFIC INSTANCES OF ABSENCE OF DISCRIMINATION

Rail rates are specifically not unlawfully discriminatory if
they arise from:

(1) centracts approved under Rule 7.C0,
(2) surcharges or cancellations under 49 U.S5.C. §10705a,

(3} separate rates for distinct rail services under 49
U.s.C. §10728,

(4) rail rates applicable to different rcutes,

{5) business entertainment expenses authorized . under 49
U.s8.C. §10751.

10.00 LIMITED LIABILITY RATE

10.01 RAIL RATE LIMITING LIABILITY OF CARRIER

A rail carrier. providing transportaticn of service subject
to the jurisdiction of the Commission may establish rates for
transportation of property under which the liability of the
carrier for such property is limited tc a value established by
written declaration cf +the shipper or by a written agreement
between the shipper and the carrier, and may provide in such
written declaration or agreement for the specified amounts to be
deducted from any claim against the carrier for loss or damage to
the property or for delay in the transportation of such property.
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