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SUMMARY OF PROPOSED RULES

The purpoase of these proposed amendments are to ensure the
proper Division of Environmental Protection (DEP) designation;
reflect numeric changes in the West Virginia Code; and require more
stringent reporting requirements to the Natlonal Response Center.
The amendments were requested by the DEP in an attempt to receive
formal. program authorization from Environmental Protection Agency
(EPA) Region III ta enforce in West Virginia the federal Resource
Conservation and Recovery Act (RCRA).
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IN THE MATTER of amendments tc +the Commission’'s Rules and
Regulations Governing the Transportation of Hazardous Waste by
Rail. _ S : S ' T

FISCAL NOTE

This is a fiscal note issued pursuant teo West Virginia Code
§§24-1-7, 24-2-2 and 29A-3-1 through 29A-3-9 relating to General
Order No. _ 208.5 .

I. OBJECTIVES OF THE RULE

The purpose of this rulemaking is to amend legislative rules
and regulations, 1in order that the Commission rules and regulations
contaln the proper Division of Environmental Protectlion (DEP)
designation, reflect numeric changes in the West Virginia Code, and
require more stringent reporting reguirements to the National
Response Center. :

IT. COST OF IMPIEMENTING THE PROPOSED RULES:

There will be no significant implementation cost relating to
this rulemaking for the State of West Virginia. Minor additional
costs will be incurred by rail .carriers as a result of the
implementation of <these =rules, which include more stringent
reporting requirements to the National Response Center. The costs._ _.
will vary by carrier and are difficult to estimate.

III. THE EFFECT THIS MEASURE WILL HAVE ON THEZ COSTS OR REVENUES OF
STATE GOVERNMENT (Information required by fiscal notes Zfor
either house of the Legisliature.)

This rulemaking will have nc effect on the costs or revenues
of state government. T T N -

IV. ECONOMIC IMPACT QF THE RULE ON THE STATE OR ITS RESIDENTS

This rule will have no significant economic impact on the
state or its residents.

DATE: March 20, 1898 " AGENCY: Publ:l_c; Seri%,(:cmnj,ssion P /

SIGNATURE OF AUTHORIZED REPRESENTATIVE:




PUBLIC NOTICE

The Public Service  Ceommission has initliated a general

rulemaking to amend its Rules and Regulations Governing the

Transportation of Hazardous Waste by Rail. The purpose of ‘the

rulemaking is to make certain corrections to the rule and to
require more stringent reporting requirements for rall carriers.
Anyone wishing to be provided a cecpy of the proposed rules
should address inquiries to Howard M. Cunningham, Ezxecutive
Secretary, Public Service Commission of West Virginia, P. 0. Box
812, Charlesten, WV 25323. Anyone wishing to make comments on the
proposed amendments should de so in writing to the Executive

Secretary on or before Aeril 19, 1996. Anyone seeking

a hearing on the proposed amendments shall do sco in writing before
the close of the comment period and shall state grounds for the

reguest.
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. lipro.orig _ TITLE 150 .
3/13/96 _ LEGISLATIVE RULES K 20
PUBLIC SERVICE COMMISSION ’ I 12 /4 35

SERIES 11 OFFIee re o
RULES AND REGULATIONS GOVERNING THE TRANSPORTATLON, OF @ noiy,
HAZARDOUS WASTE BY RAIL VP STATE

$150-11-1. . ‘General.

1.1. Scope —= These regulations apply to all
rail transporters who transport hazardous waste within or
through the State of West Virginia.

1.2. Authority - W. Va. Code &26-58-7{b)y §22-18-—

7(b).
1.3. Filing date ~—  March 20, 1996

1.4, Bffective date —-

1.5. For the purpcses of these Regulations the Public
Service Commission adopts by reference the Definitions of the
Hazardous Waste Management Act, appearing in West Virginia Code

§20-5E=3 §22-18-3 (1981).

. 1.6. These regulations do not apply to on-site movements
of haZardous waste Dy generators or by owners and/or operations
of authorized hazardous waste management facilities.

1.7. Transportation of hazardous waste shipments which
originate, terminate or occur entirely within the State of West
Virginia shall comply with all of these rules. . Transportation
of _ hazardous waste shipments originating and terminating
outside of West Virginia shall comply with sections 1.8.,
1.20., 2., 3., 4. and 5. of these rules while in West Virginia.

1.8, & transporter of hazardous waste who transports
hazardous waste into the United States from abroad or who mixes
hazardous wastes of different DOT shipping descriptions by
placing them into a single container must also comply with the
standards applicable to generators of hazardous waste contained
in Section & of the West Virginia B¥R Division of Environmental
Protection (DEP). o

1.9. These rules are promulgated by the Public Service
Commission of West Virginia and administered by the Railroad
Safety Division of the Public Service Commission of West
Virginia. Questions regarding these rules may be addressed to
the Railroad Safety Division, Public Service Commission of West
Virginia, 201 Brooks Street, Post Office.Box 812, Charleston,

o West Virginia 25323; Telephone: (304)340-0474.

_.l_
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1.10, All transporters 1n the State must contact BNR
the Division of Environmental Protection and obtain an EPA
Identification Number from the State before they accept
hazardous waste for transport. T

§150-11-2. The Manifest System.

2.1.

2.1.1. A rall carrier may not accept hazardous
waste from a generator unless it is accompanied by & manifest
signed by the generator in accordance with Section 6.2 of the
West Virginia BN® Divisjion of Environmental Protection
Administrative Regulatlons, Chapter 20~5E,——Series—35,  22-18

Hazardous Waste Management Reg&éa%&eﬁe—#@%l Rule 47 CSR 35,

2.1.2. Before transporting the hazardous waste,
the raill carriers must sign and date the manifest acknowledging
acceptance of the hagzardous waste from the generator. The
transporter must return a signed copy to the generator before
leaving the generator’s property.

2.2. When accepting hazardous waste from a non-rail
transporter, the rail carrier must:

2.2.1. Sign . and date the manifest acknowledging
acceptance of the hazardous waste.
2.2.2. Return a s1gned copy cof the manifest to the
non-rail transporter.
2.2.3. Forward at least three (32) copies of the
manifest to:
a. The next non-rail transporter, if any; or
b. The designated facility, if the shipment is

to be delivered to that facllity by rail; or

c. The last rail carrier to handle the. waste
in the United States.

2.2.4. Retain cne copy of the manifest -and rail
shipping papers in accordance with Section 3. below.

2.3. Rall carriers must ensure +that a shipping paper
containing all information reguired on the manifest including
the "EPA Acknowledgment of Consent” for waste being exported
from _the U.S. (excluding the EPA Iidentification number,
generator certification, and signatures) accompanies the
hazardous waste at all times.’ ' ) -

2.4, When delivering hazardous waste to <the designated
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facility, a rall carrier must:

2.4.1. Obtain the date of delivery and handwritten
signatures of the owner or operator of the designated facility
on the manifest, or the shlpp1ng paper i1if the manifest has not
vet been recelived by the facility; and

2.4.2. Retain a copy of the manifest or signed
shipping paper in accordance with Section 3. below.

2.5. When delivering hazardous waste to a non-rail
transporter a raill carrier must:

2.5.1. Obtain the date of delivery and the
handwritten signature of the _non-rail transporter on the
manifest; &nd

2.5.2. Retaln a copy of the manlfest in accordance
with Section 3. below. -

Z.6. : o

2.6.1. The rail carrier must deliver the entire
guantity of hazardous waste which he has accepted from a
generator or ancther itransporter to:

a. The designated facility listed on the
manifest; or -

b. The alternate designated facility, i1f the
hazardous waste cannot be delivered to the designated facility
because an emergency prevents dellvery; or

c. The next deslignated transporter.

2.6.2. If the hazardous waste cannot be delivered

in accordance with paragraph 2.6.1.a. above, the rail carrier
must contact the generator for further directions and must
revise the manifest according to the generator’s instructions.

2.7. Transporters who transport hazardous waste cut of the
United States must:

2.7.1. Indicate on the manifest the date the
hazardous waste left the United States; are

2.7.2. " 8ign the manifest and retain one copy in
accordance with Section 3.1.; and

2.7.3. Return a signed copy of the manifest to the

-3~-
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generator; and

2.7. Provide a copyv of the redquired manifest to
the U.S. Customs Oﬁflce at the p01nt o: departure from the

United States.

§150-11-~3. Recordkeeping.

3.1. For_shipments by rail within the United States, the
initial transporter of hazardous waste must keep a copy of the
manifest and shipping paper containing all informaticn required
in Section 2.3. for a period of three years from the date the
hazardous waste was accepted by the initial transporter.

3.2. For shipments by rail within the Unitéd States, the
final rail transporter must keep a copy of the signed manifest,

or the shipping paper 1f signed by the designated facility in

lieu of the manifest, for a pericd of three _years from the date

3.3, A rail carrier who transports hazardous waste out of
the United States must keep a copy of the manifest indicating
that the hazardous waste left the United States for a period of
three years from the date the hazardous waste was accepted by
the initial trahsporter.

3.4. The periods of record retention referred to above are
extended automatically during the course of any unresolved
enforcement action  regarding the regulated actLVLty' or as
required by the Commission.

§150-11-4. Labeling.

4.1. A1l reil cars transporting hazardous waste shall be
so marked in accordance with the applicable provisions of the
hazardous material regulations contained in 49 CFR 172 (as of
October 2, 19881).

4.2. A rail ‘transporter “shall not accept packaged
containers of hazardous waste for shipment unless all labeling
and packaging reguirements of these regulations have been met.

§150-11-5. Discharges.

5.1. In the event of a discharge of hazardous waste during
transportation, the rall transporter must take appropriate
immediate action to protect human health and the environment.
(e.g. notify local authorities, in the discharge area). Any
dlscharges shall be primarily the responsibility of the rail
carriers.
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5.2. If a discharge of hazardous waste occurs during rail
transportation, and an official (State or Federal Agency)
acting within the scope of his official responsibilities
determines that the immediate removal of the waste is necessary
to protect human health or the environment, that official may
authorize removal of the waste by transporters who do not have
EPA identification numbers and without the preparation of a
manlfest. ' '

5.3.

5.3.1. At the earliest possible moment, a A rail
transporter must glve notice oﬁ a dlscharge to:

a. The Railroad Safety Division of the Public
Service Commission of West Virginia, 201 Brooks Street, Post
Office Box 812, Charleston, West Virginia, 25323; Telephone
(304)340-0474.

b. The West Virginia Department—of—Natural: - -
Regounrees——bPivisien —of ——Water —Reseurees - Divigion of S
Environmentsal Protecticon, Environmental Enforcement at 1-800- i

642-3074. ' -

C. The Natilonal Response (Center, 806—424=-3802
1-800-424-8802 or 1-2022426-2675, but only 1f: - -

a. A person is killed; or

B. A person receives 1njuries requiring -
hospitalization; or , o _ .

C. Total property damage Zrom the

discharge exceeds fifty thousand dollars ($50,0QD); or

D. The discharge involves radiocactive
waste and/or materials; or '

E. The discharge involves shipment of
etiologic agents; or 7 -

F. An evac @tlon of the general publicg
occurs lasting one or more hours, qr

G. One Qr more major - transportation
arteries or facllltles are closed or shut down for one hour or

more; or , S

H. The operational flight pattern or
routine of an aircraff is altered; or
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I. Fire breakage, spillage or suspected
radicactive contamination QrCcurs involving shipment of
radLoactlve materlalJ or '

. J. Fire breakage, spillage ox suspected
contamination occurs involving shipment of etiologic agents; or

K. _There has been a release of a marine
pollutant in a guantity exceeding 450 L (119 gallons) for-
liguids or 400 Xg (882 pounds) for solids; or

L.F~ The situation, in the judgment of the.
carrier, should be.reported {(e.g., & continuing danger tc life
exists at the scene of the lncident).

o 5.3.2. The notice shell contain the following
information:

a, Name of reporter;

b. Name and address of transporter;

c. Phone number where reporter can be reached;

d. Date, time and location of discharge;

e. Extent of injuriles, 1f any;

£. Type and gquantity of hazardous waste

involved, if available; and

g. Description of incident and whether a
continuing danger to life exists at the scene.

5.4. R

5.4.1. Within £ifteem—+i5y thirty (30) calendar
days of the date of discovery #e of the discharge of any
quantity of hazardous material wasse, the rail transporter
shall file a written report, as specified in 49 CFR 171.16 +as
of Oeteber—2—3+3813, with the Railroad Safety Division of the
Public Service Commission of West Virginila, the Beﬁaf%meaE—eé
Natuwral Reseurees Division of Environmental Protection and the
United States Division  of Environmental Department of .

Transportation.

5.4.2. The report shall contain the f£ollowing
information:

a. A1l information required by Rule 5.3.2.;

-G-
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b. The locaticn of the discharge in relation
Lo surface water, public water supplies, groundwater, wildlife
inhabitants and agricultural production;

c. The guantity and description of the
hazardous waste removed and the disposition of that material;

d. The disposition, cuantity, and description
of the unremoved hazardous waste; and

e. A2 copy of the hazardous waste manifest’
shall be attached to the report.

5.%. A rall transporter shall clean up any hazardous waste
discharge that occurs during transportation or take such action
as may be required or approved by Federal, State or local
officials so that the hazardous waste discharge no longer
presents a _hazard to human health or the environment.

§150-~11-6. Revisions to Regulations.
6.1. For the purpose of assuring that:

6.1.1. these regulations are consistent with the
regulations of the United States Environmental Protection
Agency adopted pursuant to the federal Solid Waste Disposal
Act, as amended;

6.1.2. the State Hazardous Waste Management
Program 1is eguivalent to and consistent with the federal
Hazardous Waste Management Program adepted pursuant to Subtitle
C of the federal Solid Waste Disposal Act, as amended;

6.1.3. changes in the requlations of the United
States Environmental Protection Agency which have been adopted
by reference in these regulations are properly placed into
effect under State law; and

6.1.4. the requirements of the state Hazardous
Waste Management Act are otherwise satisfied, the Commission
shall _ revise these regulations 1in accordance with the
procedures set forth in Section 6.2., as necessary.

6.2. Whenever there shall be an amendment cof the federal
Solid Waste Disposal Act, as amended, or the adoption or
revision of rules and regulations requlred tc be promulgated by
the federal Solid Waste Disposal Aci, as amended, or amendments
to the rules and regulations of other State agencies
promulgated pursuant to the provisions of the state Hazardous
Waste Management Act, which amendments create a need for the

~-7-
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revision of these Tregulations c¢onsistent with the discussion
set forth in Section 6.1 of these regulations, the Commission
shall within 30 days of the effective date of such amendment
initiate such action as may be necessary under the provisions
of Chapter 24, Article 1, and Chapter 20, Article B3E of the
West Virginia Code, to amend these regulations at the earliest
pragcticable date. : :

6.3, Persons desiring to call to the attention of the
Commission amendments to the federal Scllid Waste Disposal Act,
as amended, regulations promulgated pursuant thereto, or
amendments to the rules and regulations of other State agenciles
promulgated pursuant to the provisions of the state Hagzardous
Waste Management Act, may do so by £filing a notice with the
Commission identifyving the amendment which has been made to the
federal Sclld Waste Disposal Act, as amended, regulations
promulgated pursuant thereto, or rules and regulations of other
State agencles pursuant to the state Hazardous Waste Management_
Act, and identifying the provisions of these regulatwons which
such person believes should be amended.

§150-11-7. Variances.

7.1. The Commission may grant a variance from one or more
of the specific provisions of these regulations upon written
application from any person who 1s subject to these
regulations. ' ) .

7.2. Bn application for a variance must: identify specific
provisions of  these regulations from which a wvariance 1is
sought; and demonstrate that suspension or. modificaticon of the
identified provision will, on the basis of conditions unique
and peculiar to the applicant’'s particular situation, have no
significant adverse impact on public health or the new
environment. ' " -

7.3. The Ccocmmission may not grant any variance which would
result 1in regquirements which are any less strict than the
applicable federal law or regulatlons ' '




