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Governor
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The Honorable A, James Manchin
Secretary of State

State Capitol Comrvlex
Charleston, West Virginia 25305

Dear MMr. Secretary:
The Tegislature in its last session, arended Section 15-2-6

of. the West Virginia Code of 1931, effective Julv 1, 1984, to
change the composition of Department of Publiec Safetv Boards of

Appeal. Recently several appeals have been filed 'ty meuwbers

of the department, requiring the interpretation and application

of the statute in question. Therelars, please accept the enclosed
sat of interpretive rules for filing in the State Regilster =as
Emergency Legislative Rules. These rules are necessary to protect
the procedural rights of the members of the departmsent and to )
insure the eificisnt and egpeditlous rasclution of the wmatters in
question.

Re\specf ully,

/C ONEL JOHN W. QO'ROURKE
: ERINTENDENT

FILED IN THE OFFICE OF
A. JAMES MANCH\N

Administrative La Divisian
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WEST VIRGINIA LEGISLATIVE RULE
DEPARTMENT OF PUBLIC SATETY

Chapter 15-2 , FILED IN TriE OFFICE OF
Series X A. JAMES MANCH!IN
. (1984) SECRETARY OF STATE

THIS DATE. 9/&[?5’/_ |

Administrative]Lav/Division
Subject: Regulaticn Relating to the Selecticn of Department
Boards of Appeal. .

Section 1. General

1.01. Scope ~ The purpose of this regulation is to specify the means by
which Departmental Boards of Appeal are to be selacted and impaneled. VTHié
Regulation is required to bring the procedures into compliance with the
racently revised statute and practice., This rule supplements previously filed

rules of procedure and in ne way replaces them.

1.02, Authority - This legislative rule is issued under the authority of

. Chapter 15, Article 2, Sectlcn 25 of the Code of West Virginia of 19831, as

amended.

1.03, Filing Date - This emergency legislative rule was promulgated on

the _ 6th day of Sgptember 1984, and was filed on the 6th__ day
of _ September -1884, in the Office of the Secretary of State.

1.04, Effective Date ~ This emergency legislative rule becomes effective

on the _6th  day of _ September 1984,

Section 2. Board of Appeals Selection.
2,01, A Board cof Appeals shall consist of seven sworn members of the

Department.
2,02, 0One member of each Board of Appeals ghall be of the rank of Trooper.

2.03. The remalning six members of each Board of Appeals shall be one membar

from esch of the six consecutive ranks above Trooper.




Department of Public Safety
Legislative Rule 15-2 ) _
Series = - - Sec. 2.04

2.04. The ranks for purposes of Boards of Appeals selection and
composition shall be;

a) All Troopers on active duty.

by All Troopers First Class on active duty.

2} All Corporals and Technical Corporals on zctive duty.

4y All Sergeants and Technical Sergeants on active duty.

e) All Master Sergeants and First Sergeants on =active duty,

£} All Lieutenants on active duty.

g) 41l Captains on active duty.

2,05, TFor the purpese of selecting members to serve on a Board of Appeals
the names of zll members of a specific rank shall be listed on similar slips of
paper cut out from a roster of all active members of that rank. The slips of
paper for each rank shall be placed in seven envelopes of sufficient size and
the Superintendent shall choose by blind selection one slip of paper from each
enveleope/rank until z Board is fully constituted. Any name drawn that is
ineligible to .serve, will be discarded and another naeme chall be drawn immed-

latelyv.

2.06. A Board of 4ppeals shall only be drawnm after written notice of

appeal hzs been filed with the Superintendent by the aggrieved member.

2.07. A civilian emplovee o¢f the Depzrtment who is a notary public shall
observe and oversee the selection process and certify by affidavit that it weas

conducted according to these rules.

2,08, Yo membetr Irom the same detachment, district or immediate opera-
tional unit as the appealing member, may serve on sald Board of Appeal,

Further, no supervisor of the appealing member, who has investigated, revorted,
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or given a recommendaiion concerning the incident or order from which the

member zppeals may serve on the Board of Appeals.

2.09. Any challenge for cause of any member of a Board of Appeals, whether
made by the Superintendent or the appealing menmber, must be made within 48 hours
of the initial selection of the Board and notice to the appealing member, or in
compliance with any schedule for such matters as the chairman of #le Becard of
Appeals may set. In such a case, the Chairman of the Boavd of Appaals will decide .
the suitadility of any member for continued service after the opportunity for
written argument by the appealing member or his atternev or representztive and

the Superintendent's attornev or repressntative.

2,10, A1l challenges to the selectiom process, any element of the selection

process or the resulting Board composition, or to any particular member ¢f any

©

Board rust be made prior to any hearing on the merits of the appeal, or be waived

for purposes of further appeal.

2.11. These rules are to be interpreted in such a way as to encourage the
Impaneling of a fair and neutral tribumal, but net so as to become an impedimen
to the orderly, efficient and expediticus decision on the merits of any appeal.
The strong presumption is that any mewmber will fairly judge the actions of another
member, when s$c¢ charged, and should be discharged from such service only for clear

and convincing reasons.
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