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TISCAL MNOT=ZT FOR PROPOSEZD RULELS

mula Title: West Virginia State Police - Career Progression System’ EEr e

sl
Tvoe of Rule: X ILegislative .. Interpretive Srocadural
AgencyDivision of Public Safety Adsress 725 Jefferson Read.

South Charleston, WV 25309

EARTCAL FISCAL, YEAR
1. Effect of Propcsel Rule Incraase Decreass| Qurrant Newt _Therszitsr
Estimated Total Cost ) S S ) s
| -
perscnal Servicas
Cur—=nt D{pense : NOT APPLICABLE. SEE #3 BELOWJ

2. Explanztion of above estimateas:

See #3 Below.

3. Cbiectives cf these rules:
These rules are implemented in accoxrdance with Chapter 15, Article 2,
Section 5 and are intended to ensure consistency, predictability and
independent review of the Careser Progression System. It shoﬁld be noted
that the rules themselves will not result in any significant additiomal
cost teo the West Vivginia State Police. The Career Frogression System,

as approved by the West Virginia Legislature, however, will cost approx-
imately $3,200,000.00 for fiscal yeax 1990-91. .




4. Eplanaticn of Guerall

AL

Cate:

Eccnomic Imsacht of Proposad mule.
Econcaric Lizact on State GOVEITISNC. The rules themselves have no impact.
However, it should be noted that the $3,200,000.00 cost of the Carear
Progression System is being funded by billing the Division of Motor
Vehicles for services provided by the West Virginia State Police.
Funds for payment of the services were appropriated by the Legislature

and are payzable from the State Road Fund.

Ecorcmic Imgfact on Political Subdivisions; Specific Industries;
Specific groups of citizens. ) -

The rules themselves have no impact.

Econcmic Inmmect on Citdizens/Tublic ak Larca.

The rules themselves have no impact.

May 31, 1990

Sicnatiire O Agency Head or Authorizsed Reprasentaiive

/
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SUPERINTENDENT
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LEGISLATIVE RULEZ-MAXING REVIEW COMMITT

Cete of filing: May 30, 1990

Statutory avthorigy Zor proemulgziinc ths emergency
rules West Virginia Code §15-2-5

Date of filing cof prorosad legislative rule: May 31, 1990

Doeg €he em

e new language or does it
amend ¢x rsoe glatl

LS
Repeals General Order Number Eight - Promction Evaluation Board

Zasg Lhe sams Cor similzaID emergency rule j“euwous‘v heen
£iled and expired? '

NO
State, with particularity, those facts and c;:cums;ajces
which make the emergency rule necessarv for the immediats
preservation ¢f public pezce, health, safsty or welifaxe.

See Attachment’




|

I the emergancy xiule was promulgated in order to comply
with 2 time limit established by the Coce or federal
statute or regulaticn, cits ths Code provision, federzl
statutse or regulation and time l1imit established therain.
N/A
Stzte, with particulilzrity, those fzcts ané circumstances
witlicen make the emergency rule necessary Lo pravent suk-
stantial harm o the pullic intsrast.
See Attachment -
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State of West Virginia
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State Capitol Building
Box 2930
1900 Kanawha Boulevard
Charleston, West Virginia 25305-0001

May 2%, 1990

Emergency Filing of Legislative Rule for the

Career Progression System

I have reviewed the new legisiative rule for
Prograssion System and approve its submission for filing.

Secretary of:
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Department of Correcticns
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A legislative rule, entitled "General Order number 8 - Promotion
Evaluation Board'", comtrolling the promotional process of the Division of
Public Safetv (West Virginia State Police) was filed on July 10, 1984. A
subsequent challenge to the rule in Kanawha County Circuit Court in 1985
resulted in a Declaratory Judgement by Judge MacQueen that ruled certain
portiong of the rule to be invalid and voild. An emevgency filing of a
subsequent and amended rule was made in 1986 under which several promotions
were effectfed, however, for reasons umknown to the current administration of
the Division of Public Safety, the emergency filing was mnot adopted through
the necessary rule-making process, and the emergency filing expired.

The command structure of the Bepartment has become dangercusly
depleted, with many c¢ritical vacancies belng temporarily ccecupied by members
of inapprepriate rank and, in some cases, members have been required to
assume command of multiple districts.

House Bill 4690, passed March 10, 1990, repeals and zmends the
promotional board statute, giving new rule-making authority to the C0ffice of
the Superintendent and allowing for the promulgation of legislative rules to
control a new Career Progression Svstem within the Division of Fublic
Safety. The attached Emergency Rule will permit the immediate
implementation of this new system upon the beginniang of fiscal year 1991 and
will assure the orderly operation of the Division of Public Safety that is
necessary to the Division™s mission and the peace and safety of the public.

T. R. BUCRALEW
ERINTENDENT
DIVISTON OF PURLIC SAFETY
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WEST VIRGINIA LEGISLATIVE RULE
DEPARTMENT OF PUBLIC SAFETY
CHAPTER 15-2
SERIES III
FILING

Title: West Virginia State Police — Career Progression System

Secticn 1. General

1.1 Scope — This rvule governs the process by which all permanent
promotions, all nomsupervisory reclassifications, all crimimalist
reclassifications and all administrative support reclassifications shall be
achieved.

1.2 Authoricy and Related Code Citaticn — W.Va. Code 15-2-5,
effective July 1, 1990, and W.Va. Code 15-2-25.

1.3 Filing Date -

1.4 Effective Date -

1.5 Repeal of Former Rule — This legislative rule repeals and
replaces West Virginia legislative rule, Department of Public Safety,

Chapter 15-2, Serles I, Section 8, filed July 10, 1984,

Section 2. Career Progression System - Introduction

2.1 This rule is promulgated for the purpose of ensuring
consistency, predictability and review of the West Virginia State Police
Career Pregression System as authorized by West Virginia Code, Section 5,
Article 2, Chapter 15, z2s amended.

2.2 The Superintendent shall establish a system for Career
Progression amd shall provide to each member a written manual governing
specific procedures for the evaluation and testing of members for promotion
or reclassification.

2.3 The Superintendent shall solicit from the Supervisory Field
Promotional System. Selecticn aund Review Board a written review of the West
Virginia State Police Careser Progression System to be completed once every
twaelve momths. Such review shall identify specific problems with the
system”s procedures and shall include recommendations for remedial action.
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Sectlon 3. Physical Fitness

3.1 The Superintendent sghall adopt a conmprehensive Physical
Fitness Program to establish minimum levels of physical fitrness performance.,

3.2 A member must meet or exceed the minimum levels established
for and applicable to him in order to be eligible for promotion or
reclassification within the Career Progression System.

3.3 Until such time as compliance with this sectiocn has been
established, all members, otherwiss eligible, will be deemad to have met the
physical fitness standards as reguired by any section of the Careser
Progression System. -

Section 4. Disciplinary Action

4.1 For the purpose of the Carser Progression System only, the
following limitations will apply:

a. Raprimands will be considered conly when the reprimand
is issued by the Superiatendent.

b. Demotions will be considered a2s any reduction in rank
or classification within the member”s permanent system.

Ce Suspensions will be considered as any ordered absence
from duty that results from a violation of any rule of conduct as
verified through a department investigation. An ordered absence
prior to a department investigaticn shall only be considered as a
valid suspension if the investigation sustains the allegation.

4.2 The Superintendent shall cause to be established a
disciplinary file containing disciplinary actiom applicable under the
provisions of the Career Progression System.

Such disciplinary file will be purged by the followimng schedule:

a. 4 reprimand shall be purged upon expiration of twelve
calendar months from the date of issue.

b. A demotion or suspensicn shall be purged upon
expiration of twenty-four calendar months from the effective date of
such demoticon or suspension.
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4.3 A valid letter of reprimand, as identified by this section,
shall eliminate a member”s promotional or reclassification eligibility when
such reprimamd is issued for a violation of the Department Rules of Conduct
as identified under 81-1-10 of the West Virginiz Code of State Rules, except
when issued for violations of the following sections of 81-1:

10.2 : 10.14 10.21
10.3 10.15a 10.22
10.5 : 10.15B 10.23
10.8a 10.15¢ 10.24
10.8b - 10.134 10.26a
10.8¢c 10.18 10.26b
10.10 - 10.19b 10.264
10.12 10.19c

4.4 A valid demotion or suspension, as identified by this

section, shall eliminate a member”s prometicnal or reclassification
eligibility when such demotion or suspension results from a viclation of
Department Rules of Conduct as identified under 81-1-10 of the West Virginia
Code of State Rules, exXcept when resulting from a violation of the following
sections of 81-1:

10.15¢
10.15d

4,5 In all cases, a letter of reprimand, demction or suspension,
as identified by this section, will result ir the reduction of a member”s
composite promotional score according to the following schedule:

E Anv written reprimand lssued as a result of a
department motor vehicle accident — cone point

b, ' All other written reprimands — thres points
Ca Any suspension or demotion — five points
4.6 When a disciplinary action results in the temporary

elimination of reclassification eligibility, the member so affected shall
not be adversely affected for future reclassification, thus a member so
affected shall not suffer 2 veductlion in eligibility longevity or tenure and
may request alevation to any reclassificaticn level to which the member
meets the loagevity requirement provided the member has occupled each
preceding c¢lassification level for z minimum pericd of twelve counsecutive
calendar monchs.
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Section 3. “Permanent Rank Promotions

3.1 All members who have achieved and hold 2 curremt permanent
vank of Senior Trooper or greater and who do not hold the permanent rank of
1/Lieutenant shall be 2ligible for participation in the Supervisory Field
Promotional System of the West Virginiza State Pclice Career Progression
Svstem, hereimafter promotional system, provided no member may enter the
promotional system at a rank above Sergeant, and the member must receive
permanent promotions to each higher rank in order, excepiing any 1/Sergeant
who shall be eligible for and may recieve. a permanent rank promotion to
either 2/Lieutemant or l/Lieutenant.

5.2 Members who participate in the promotional system shzll be
rank ordered on a promotiomal list according te the member”s composite score
as determined by a2 competitive process, the member”s level of achievement in
department tenure and education and the reccmmendaticn or evaluation by the
member”s supsrviscrs.

5.3 The maximum attainable composite score shall be 99.98 points
with the determination of points made as follows:

- Evaluation Board - The member may receive up to 35
points for his performance before the Evaluation Beoard.

b. Promotional Examination - The member will receive 1
point for each wheole percentile achieved over 73 percent on the
written examination.

C. Supervisory Evaluation or Recommendation — Members who
hold the rank of Sergeant, 1/Sergeant or 2/Lieutenant and who serve
in supervisory positions will receive 1.5 points for each evaluation
point awarded over 22 on the member”s most recent semi-annual
evaluation report. Members who hold the rank of Benicr Trooper,
Trooper First Class, or Corporal will receive a maximum total of 15
points for the recommendations of f£irst, second and third level
SuUpervisors.

d. Longevity - The member will receive 1 point for each
vear of service from six to fwenty years, laclusive.

e. Fducation — The member will receive .075 peoint, not to
exceed 9.98 points, for each certified college semester hour or each
five cumulative days of successfully completed department authorized
or sanctioned schools,
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5.4 A Selecticn. and Review Board shall meet upon order of the
Superintendent when development of a promoticnal list is required due to an
insufficient number of candidates remaining on a current promotional list to
£111 department vacancies or a number of members, equal to or greater than
10% of those remzining om the current list, reach a departmeant tenure
requirement that could permit those members Lo participate in the
promotional system who were previcusly inmeligible or when the current
promotional 1list has been active for at least twelve calendar months.

e The Selection and Review Board shzall consist of six
voting members, a non-voting recorder and a chairman who shall only
vote ir cases of tie.

be All =ctions of the board shall be by majority decision.

Ce The voting members shall be two members of the non-—
supervisory rank classification system and one member of each of the
supervisory ranks of Sergeant, l/Sergeant, and 2/Lieutenant , all of
which shall be drawn by blind lot by the Superintendent or a member
of the Senior Staff from a list of members as determined by the
Superintendent who ave eligible to particiapte in the promoticnal
system of the applicable classification or supervisory rank and a
member of the l/Lieutenant rank whe shall be drawn from a list of
all 1/Lieutenants in the department.

d. A member who is selected for inclusion om this board
may not vote on any issue of his personal promotion, and any member
3o affected shall be recused from any deliberations comncerming such
issue.

2 The board chairman shall be appcinted by the
Superintendent from the senior staff, and a recorder shall be
selacted at the directlion cf the Superintendent to record the
actions of the Board.

£. The voting members of this board shall serve a mindimum
term of twelve consecutive months unless the member is unable to
serve due teo illness, injury, promotion, demotion, suspension or
other cause.

g In insrances where a member cannot fulfill the original
term of the board, the Superintendent shall appoint another member
of equal rank or classification to fulfill the term.
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h. The board shall have responsibility for selecting three
members of each Evaluation Beoard, reviewing the eligibility of
applicanats for promotion, determining individual promoticnal
category scores, reviewing applicant petitions for eligibility
retention and determining individual positions of applicants on the
rank ordered promectional list.

i. The board shall communicate with the Reclassification
Boards within the Career Progression System and shall present, each
twelve months, to the Superintendent a review of the Career
Progression System listing identified problems with suggestions for
corrective action.

3. Prior to assuming the duties of the board, each member
shall be administered the following ocath by the Superintendent:

"1, , do sclemnly swear
{or affirm) thart I will, without
prejudice cor partiality, perform the
duties hereby imposed upon me as a
member of this Board."

k. The Director of the Personnel Division and the
Department Inspector, or those persons designated by the
Superintendent, shall appear before the board, upon request of said
board, for the purpose of providing specific information concerning
individual member”s persomnel and disciplinary records necessary for
determining promotional scores or eligibility.

1l. The board shall svaluate applicant members according to
the eligibility and other standards for supervisory rank promotions
and will individually transmit to every affected member the results
of individuzal eligibility reviews as specified within this section.
Such tramsmittals shall be made following the review of eligibility
requirements with a second tramsmittal following the completion of
the competitive testing procedures.

m., The beard will submit to the Superintendent a rank
ordered promotional listing of members eligible amd qualified for
supervigsory promotion follewing notification from the Supervisory
Field Premotions Apellate Board that any and all appeals have been
completed.
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Such rapk ordered promotional list shall be affirmed as
follows:

"The Selection and Review Board, acting under oath and
having considered the individual qualifications and accomplishments
of all applicants, finds, by majority decision, the member(s) named
on the attached rank ordered promctional list are gqualified to
assume the duties and respomsibilities of the rank as indicated and
recommend_ said member(s) be comsidered for promction to the
indicated rank."

Such rank ordered promotional list shall be filed by
the Superintendent and shall be maintained until such time zs the
list expires or a new list is created as provided im this rule.

5.5 " The Superintendent shall determine the number of required
Evaluation Boards and such Evaluation Boards shall meet at the direction of
the Selection amd Review Board.

a. Bach Evaluation Board shall consist of five menmbers.

b. Each member shall individually amd independently score
aach eligible carndidate appearing before the board.

Ce Two members shall be appointed by the Superintendent
and shall hold the permanent tank of l/Lieutenant or the appointed
rank of Captain or greater.

d. One member shall be selected by the Selecticn and
Review Board and shall be equal in rank zo the position under
consideration and must be an eligible member as determined by the
Superintendent under the provisions of the Supervisory Field
Promotional SysStem.

e, One member shall be selected by the Selection and
Review Board and shall be recruited from a State Police or Highway
Patrol agency exclusive of West Virginia, and such member shall hold
a supervisory rank equal to or greater than that uander
ceonsideration.

£, Cme member shall be selected by the Selection ard
Review Board and shall be recruited from a non-law enforcement
profession.
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£ Each Evaluation Board shall serve a term as determined
by the Selection and Review Board.

he No Evaluation Board member may serve for consecutive
promotional cyecles for any single rank.

5.6 In order to be promoted, a member must be avallable for any
assigpment anywhere in the State that the Superintendent determines will be
irn the best interest of the department.

5.7 Promotions within the West Virginia State Police shall orly
be made by the Superintendent, when positions become vacant, and shall be
made from among those members on the rank ordersd preometional list as
certified by the Selection and Review Beard and whose final composite score
is equal to or higher than the final composite score of the thivd highest
ranking member who is willing and available to accept such promotilom.

5.8 Should z member not elect to accept a promotion when offered,
tha member shall be continued on the promotional list and will be eligible
for subsequent promotions without penalty for the duration of the
promotional list.

Section 6. Non-Supervisory Rank Reclassification

6.1 "All wmembers permanently assigmed to the field cperations
force and who have completed the basic 3tate Police entry-level training
program shall be eligible for participation im the Non—Supervisory Rank
Classification System and will be classified as Troopers following receipt
of & field assignment.

6.2 Members who participate within the Non-Supervisory Rank
Classification System and who meet or exceed the minimum established
reclassification and tenure reguirements will be reclassified.

63 A member will be considered for reclassification following
completion of the following years cumulative service to the department.

a. Senior Trooper - 3 years
b. Trooper First Class -~ 8 vears
C. Corporal - l4 years
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6.4 Minimum eligibilicy requirements shall include productivity
avaluation, a general knowledge examinatlion and compliance with physical
fitness and discipline standards.

a. A member must receive a minimum score of .75 on
completed productivity evaluations for the twelve-month peried
preceding reclassification consideration to retain eligibility,
provided that any member receiving a score of less than .75 may
submit a petiticn of justification to the Reclassification Board for
TEVIEW.

b. A member must receive a minimum score of 753% on the
general knowladge examination to retain eligibility.

Ce A member requesting reclassification must meet the
raquirements of the department physical fitness and disciplinary
guldelines controlling career progression.

5.5 A Non—Supervisory Rank Reclassification Board shall meet, at
the direction of the Superintendent.

a. The Reclassification Board shall consist of five
members =~ two members of the senior staff as selected by the
Superintendent, with the highest ranking or most senior serving as
chairmar; the Director of Personnel; and two members and two
alternates to serve a twelve-month term, drawn by blind lot by the
Superintendent, with one member and one alternate drawn from the
commissionmed ranks and one member and one alternate drawn Ifrom the
non—-commissioned cofficer ramks, Those members selected by the
Superintendent will sevve 2z minimum of twelve months. Should the
Director of Personnel bas unavailable to serve or if the position of
Director of Personnel should be vacant or sliminated, the
Superintendent shall select a member to occupy that board position.

b. Each board member shall have equal voting privileges
and all actions of the Reclassification Board shall be by majority
decision.

Ce The Reclassification Board will verify a member”s

eligibility in the areas of longevity, productivity evaluation,
general knowledge examination, physical fitmess and discipline.

d. The Reclassification Board will review all applicant
petitioms for eligibility retention.
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e. The Reclassification Board shall individually transmit
to every affected member the results of individual eligibility and
petition reviews.

f. A recorder shall be selected by the Superintendent to
document any actlons of the Reclassification Board.

o The alternate shall fulfill the term in all instances
whare a member cannot fulfill the origipal term of the board.

h. The Reclassificaticn Board shall have respeonsibilirty
for identifying deficiencies in the Non-Superviscry Rank
Classification System aand for communicating these deficiencies with
suggestions for remedial action to the Selection and Review Board of
the Supervisory Field Promotiomal System.

i. Pricr to assuming the duties ¢f the Reclassification
Beoard, each member shall be administered the following cath by the
Superintendent.

Y1, , do solemnly swear
(or affirm) that I will, without prejudice
or partiality, perform the duties hereby
imposed upon me as a member of this Board.”

A The Inspector, or other person at the direction of the
Superintendant, shall appear before the Reclassificaticn Board for
the purpose of providing specific information conceruning individual
members” disciplinary records necessary for determining eligibility.

k. Upon verifying a member”s eligibility and following
notification from the Non—Supervisory Rank Reclassification
Appellate Board that all appeals are complete, the Reclassification
Board will submit to the Superintendent a list of members eligible
for reclassification.

Such reclassification recommendation list shall be
affirmed as follows:

"The Reclassification Board, acting under oath and
having considered the individual qualifications and accomplishments
of all members submitted to this Becard, finds, by mejority decision,
that the members named on the attached list have met or exceeded the
minimum eligibility requirements for reclassification to the non—
supervisory rank indicated and recommend said member be reclassified
te the indicated non-supervisory rank."”
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Such list shall be filed by the Superintendent and
shall be maintained for a minimum period of ome vear.

Section 7. Criminalist Reclassification

7.1 All members permanently assigned to the forensic laboratory
shall be eligible for participation in the Criminalist Classification
System, and all such members with less than one year ssrvice within the
forensic laboratory shall be classified as Crimipalist I.

7.2 Members who participate withlin the Criminalist Classification
System and who meet or exceed the minimum established reclassification and
tenure requirements will be reclassified.

7.3 A member may request reclassification following completion of
the following years cumulative service within the foremsic laboratory.

. Ctiminalist 11 — cne.
b. Criminalist ITII - three
T Criminalist IV - five
de. Criminalist V - eight
[ Criminalist VI - ten
7.4 Minimum eligibllity requirements shall include productivity

evaluation, & genmeral knowledge examination, supervisory recommendaticns,
and compliance with physical fitness and discipline standards.

a. A member must receive a minimum score of .73 on
completed productivity evaluatlions for the twelve-month period
preceding reclassification ccmsideration to retain eligibility,
provided that any member receiving a score of less than .75 may
submit 2 petitiom of justification to the Reclassification Board for
review,

b A member must receive z minimum score of 75% om the
general knowledge examination tc retain eligibility.

Ce A member requesting reclassification must meet the
requirements of the department physical fitness and disciplinary guidelines
contrelling career progressicn.

7.5 The Criminalist Reclassification Board shall meet, at the
direction of the Superintendent, feollowing a reclassification regquest by a
member ¢f the Criminalist System.
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a. The Reclassification Board shall comsist of five
members; including the Officer in Charge of Support Services who
shall serve as Chairman, the Director of the Forensic Laboratory and
the Director ¢f Personnel as permanent members and two members and
two alternates, to serve a twelve-month term, drawn by blind lot by
the Superintendent from all members of the Criminalist System who
will not become eiigible for reclassification during the term of the
board. Should the Director of the Foremsic Laboratory and/or the
Director of Pergonnel be unavailable to serve or if either or both
positions should be vacant or eliminated, the Superintendent shall
select a member or members to cccupy any such vacancies.

b. Each board member shzll have squal voting priviliges
and all actions of the Reclassification Board shall bs by mejority
decision.

Ca The Reclassification Bozrd will verify a member”s

eligibility iz the areas of criminalist tenure, productivity
evaluation, general knowledge examination score, physical fitness,
discipline and supervisory recommendations.

d. The Reclassification Board will review 211 applicant
petitions for eligibility retention and will determiane eligibilicy.

2. A recorder ghall be selected by the Superintendent to
document the actions of the Reclassification Board.

f. The alternate shall fulfiil the term in instances where
a member canmot £fulfill the original term of the beard.

Z. The Reclassification Board shall have responsibility
for identifying deficiencies in the Criminalist Classification
System and for communicating these deficlencies with suggestions for
remedial action to the Selection and Review Board of the Supervisory
Field Promotional System.

hie Prior to assuming the duties ¢of the Reclassification
Board, each member shall be administevrad the following cath by the
Superintendent:

"I, , do solemnly swear
(or affimm) that I will, without prejudice
or partiality, perform the duties hereby
imposed upen me as a member of this Beard."
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i. The Inspector or other person at the directicn of the
Superintendent shall appear before the Reclassification Board with
specific information concerning individual members”disciplinary
records necessary for determining eligibility.

Je Upon verifying a member”s eligibility and following
notification from the Criminalist Reclassifications Appellate Board
that all appeals are complete, the Reclassification Beard will
submit to the Superintendent a recommendation for reclassification.

Such reclassification recommendation shall be affirmed
as follows:

"The Reclassification Board, acting under cath and
having comsidered the individual qualifications and accomplishments
0f the member(s) requestiang reclassification, finds, by majority
decision, that the member(s) named on the attached recommendatiocn
have met or exceeded the minimum eligibility requirements for
reclassification tc the Crimiralist Classification indicated and
recommend said member(s) be reclassified to the indicated
Criminalist Classification.”

Such list shall be filed by the Superintendent and
shall be maintained for a minimum period ci omne year.

Secticn 8. Administrative Support Specialist Reclassification

8.1 A1l members assigned to Support Specialist positicms, shall
be eligible for participation in the Administrative Support Specialist
Classification System, provided such members have successfully completed a
one-year probatiomary period within a specific support specialist position.

8.2 4 mémber shall not advance within the administrative support
specialist classification system to a level that exceeds the maximum
classificarion level established for that position.

8.3 A member may request reclassification to the next applicable
classification level following each twelve months of contimuous service as a
support specialist.

8.4 A member requesting reclassification must submit a petition
for reclassification to the Support Specialist Reclassification Board. Such
petition shall take such form as required by the Superintendent.
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8.5 A member requasting reclassification must meet the
requirements of the department physical fitness and disciplinary guidelines
controlling career progression.

8.6 T~ A member who is denied reclassification or promotional
eligibility within the member”s permanent career progression system shall
not be eligible for reclassification within the Administrative Support
Specialist Classification System until such time as the member achieves
eligibilicy within the permanent system.

8.7 The Administrative Support Speclialist Reclassification Board
shall meet, at the direction of the Superintendent, following a
reclagsification reguest by a member of the Administrative Support
Specialist System.

a. The Reclassification Board shall consist of fivs
members, imcluding three members of the senior staff as determined
by the Superintendent with the highest ranking or most senicr
serving as chairman, the most senior ranking officer assigned to the
Training Academy and the Director of the Personnel Division. Those
members selected by the Superintendent shall serve a minimum term of
twelve months.

b. Should the Director of Personpel submit a petition for
reclassification or otherwise be unavailable to serve, or if the
position of Director of Persomnel should be vacant or eliminated,
the Superintendent shall select a membevr to occupy that board
pestition.

C. Tach board member shall have equal voting privileges
and all actions of the Reclassification Board shall be by majority
decision.

d. The Reclassification Board will verify a member”s

eligibility in the areas of support specialist tenure, physical
fitness and discipline.

e The Reclassificatiocn Board will review all petitions
for reclassificacion and will determine eligibility.

£ A recorder shall be selected by the Superintendent to
document any actions of the Reclassification Board.
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2. Iz all instances where a board member canmnot fulfill
the original term of the beard, the Superintendent shall appoint a
member of the sgnior staff or a member of the Administrative Support

Specialist Clasgification System to fulfill the term.

h. The Reclassification Board shall have responsibility
for identlifying deficiencies in the Administrative Support
Specialist Classification System and for communicating these
deficiencies, with suggestions for remedial action, to the Selection
and Review Board of the Supervisory Field Promotional System.

i, Prior to assuming the duties of the Reclassification
Board, each member shall be administered the following oath by the
Superintendent:

"I, s do solemnly swear (or affirm) that
I will, without prejudice or partiality, perform the duties
hereby imposed upon me as a2 member of this Board."

e The Inspector, or cther person at the direction of the
Superintendent, shall appear before the Reclassification Beard for
the purpcse of providing the board with specific information
concerning imdividual member”s disciplinary records nscessary for
determining eligibilicy.

k. Upon verifying a member”s eligibility and following
notification from the Administrative Support Specialist
Raclassifications Appellate Board that all appeals are complete, the
Reclassification Board will submit to the Superintendent a
recommendation for reclassification.

Such reclassification recommendation shall be affirmed
as follows: :

"The Reclassification Board, acting under oath and
having considered the individual gualifications and accomplishments
of the member(s) requesting reclassification, finds, by majority
decision, that the membsr(s) named on the attached recommendation(s)
have met the eligibility requirements for reclassification to the
Support Specialist Classification indicated and recommend said
member(s) be reclassified to the indicated Support Specialist
classification.”

Such list shall be. filed by the Superintendent and
shall be maintained for a minimum period of one year.
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Section 9. Career Progression Appeals

9.1 Members shall have the right to review and appeszl any adverse
decision comcerning their eligibility for promoticn ¢r reclassifiication
within any sectiom of the Career Progression System by appearing before or
submitting written argument to the applicable zppellate board.

9.2 Members who participate within any section of the Career
Progression System that rvequires a writtez examimation shall be permitted to
review the examinatiocn answer key immediately following the scoring and
recording of -the examination. Such review shall be conducted by the test
administrator or other person designated by the Superintendent.

9.3 Members who participate within the Supervisory Field
Promoticnal System shall be entitled to review and appeal any numerical
value presented by the Selectiorn and Review Board as representation of the
nember”s imdividual score for longevity, educational achievement,
supervisory evaluation or recommendation, or Evaluation Board score.

9.4 A member shall be notified in writing of his individual
numerical values for scores used for promotiomal conslderation.

9.5 Tha member must petition, im writing, the applicable
zppellate board within 15 days following any decision issued by a Selection
and Review or Reclassification Board, and the appellate board must render a
decision within 5 days following the review of any appeal. Any such

petition must imeclude the member”s standing for appeal.

9.6 All decisions of an appellate board shall be final and not
subject to judicial review.

9.7 Separate and distinct appellate boards shall be created to
address member appeals genarated within each section of the Career
Progression System and such appellate boards shall be designated:

a. Supervisory Field Promotions Appellate Board
b. Non-Supervisory Rank Reclassificatioms Appellate Board

¢, Criminalist Reclassifications Appellate Board

d. Administrative Support Specialist Reclassifications
Appellate Board
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9.8 The Supervisory Field Promotion Appellate Board and the Non-
Supervisory Rank Reclassification Appellate Beoards shall be comprised of
five members. Each board shall be drawn by blind lot by the Superintendent
or z member cf the senior staff, with one member being drawn from each of
the supervisory ranks of Sergeant, 1/Sergeant, 2/Lieutenant and 1l/Lieutenant
and one member being drawn from the non~supervisory ranks of Senior Trooper,
Trooper First Class and Corporal, with one alternate drawn for each
position, provided that members participating within the Criminalist
Classification System shall not be eligible for selecticn to this board.

9.9 .The Criminalist Reclassificatior Appellate Board shall be
comprised of three members. The board and cne alternate shall be drawn by
blind lot by the Superintendent or a member of the senior staff from 211
members of the Criminalist System.

9.10 The Administrative Support Specialist Reclassification
Appellate Board shall be comprised of five members. The board and two
alternates shall be drawn by blind lot by the Superintendent or a member of
the Senior Staff from the Administrative Support Specialist Classification
System, provided that any member shall be withdrawn from such becard and
replaced by an altermate, if the member receives a transfer that results in
the loss of support specialist desigration.

9,11 Each appellate board shall select a member to serve as board
chairman. Each board member shall have equal voting privileges and all
actions of any board shall be by majority decision.

9.12 _The Superintendent shall appoint for each appellate board a
aon~board member or c¢ivilian emplovyee of the department to serve as a& non—
voting recorder.

9.13 Prior to assuming the duties of any appellate board, creataed
under the provisions of this section, the following oath shall be
administered by a notary public: _

"1, » do solemnly swear (or affirm}) that I
will, without prejudice or partiality, perform the duties hesredby
imposed upon me as a member of this Appellate Board."

9.14 Any member submitting an appeal to any appellate board to
which he has been selected shall be prohibited from participation on such
board and will be replaced by an alternate for the duration of the board’s
term.
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9.15 All members who are responsible for complasting or reviewin
any recommendation, evaluation, examination or other such issue that
directly effects the eligibility for reclassificatiocn or promotion of any
member submitting an appeal to any appellate board te which he has been
selected shall be temporarily recused from the appellate board and replaced
by the altermate for any board deiiberatioms or other actions concerning
that appeal.

.16 In any instance where a board chairman is removed, recused or
otherwise unable to serve for all or part of any appellate board term, the
affected board shall select a member of the board to act as board chairman
in such absence.

9.17 Should there be insufficient alternates available to comprise
a complete appellate board, the Superintendent shall select the necessary
alternates from the appropriate ranks or classifications.

9.18 Each appellate board shall have the authority to review all
appeals submitted to it and to issue summary dismissal of any and all such
appeals that are absent standing for appeal or are ctherwise determined by
the board to he invalid and without merit.

9.19 A written decision by the appellate bozrd shall ba issued
following each review, and such decision shall speciiy ome of three
decisions as fellows: -

a. The appeal has been summarily dismissed (in which
case, the reason for dismissal shall be indicated).

be. The decision of the Selection and Review Beard or
Reclassification Board, as appropriate, has beern upheld (in which
case, the member”s eligibility status or promoticnal score will
remain unchanged).

T The decision of the Selection and Review Board or
Reclassification Board, as appropriate, has been reversed (in which
case, the mamber”s eligibility is reinstated or promotional score is
changed to reflect the findings of the Appellate Board).
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The Division of Public Safety has filed the above emergency

~amendments to an existing rule.

West Virginia Code 294-3-15A reguires the Secretary of State to
review all emergency rules filed after March 8, 1986. This
review requires the Secretary of State to determine if the
agency filing such emergency zrule 1} has compiled with the
procedures for adopting an emergency rule; 2) exceeded the
scope of its statutory authority in promulgating the emergency
rule; or 3) can show that an emergency exists Jjustifying the
promulgation of an’ emergency rule.

Following review, the Secretary of State shall issue a decision
as to whether or not such an emergency rule should be disap-
proved [28A~3-15a(a)].

{A) Procedural Compliance: WV Code 29A-3-15 permits an agency
to adopt, amend or repeal, without hearing, any legisla-
tive rule by filing such rule, along with a statement of
the circumstances constituting the  emergency, with <the
Secretary of State and forthwith with the Legislative
Rule-Making Review Committee (LRMRC).

If an zgency has accomplished the above two reguired f£ilings
with the appropriate supporting documents by the time the ERD
iz issued or the expiration of the forty-twe day review period,
whichever is sooner, the Secretary of State shall rule in favor
of procedural compliance. '

The Public Safety has filed this emergency rule with supporting
documents with the Secretary of -State on May 30, 1990 and with
the LRMRC on May 30, 1990.
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par.

par.

par.

7

10

11

12

It is the determination of the Secretary of State that Public
Safety has complied with the procedural reguirements of WV Code
§29a-3-15 for adoption of an emergency rule.

{B) Statutory Authority -~ WV Code §15-2-5 reads in part:

The superintendent is outhorized to promulgate legisiative rules in
gccordance with §29A-7-1 et seg. of this code for the purpose of ensuring
consistency, predictability and independent review of any system developed
under the provisions of this section.

I+ is the determination of the Secretary of State that Public
Safety has not excesded its statutory authority in promulgating
this emergency rule.

(C) Emergency: WV Code 29a-3-15(g) defines "emergency" as
follows: T :

{g) For the purposes of this section, an emergency exists when the
promulgation of a rule is necessary for the immediate preservation of the
public peace, health, safety or welfare or is necessary fo comply with a
time limitation established by this code or by a federal statute or regulation
or to prevent substantial harm to the public interest.

There are essentially three .classes of emergency broadly
presented with the above provision: 1) immediate preservation;
2) time limitation; and 3) substantial harm. An agency need
only document to the satisfaction of the Secretary of State
that there exists a nexus between the proposal and the circum-
stances creating at least one of the above three emergency
categories,.

The facts and circumstances as presented by Public Safety are
as follows:

A Legislative rule, entitled "General Order Number 8 -
Promoticn Evaluation Board”, controlling the promotional
process of the Division of Public Safety (West Virginia State
Police) was filed on July 10, 1984. A subsequent challenge to
the rule in Kanawha County Circuit Court in 1985 resulted in a
Declaratory Judgement by Judge MacQueen that ruled certain
portions of the rule to be invalid and void. An emergency
filing of a subsequent and amended rule was made in 1886 under
which several promotions were effected, however, for reasons
unknown to the current administration of the Division of Public
Saféty, +the emergency £iling was not adopted through the
necessary rule-making process, and the emergency £filing
expired.

The command structure of the Department has become dangerously
depleted, with many critical vacancies being temporarily
occupied by members of inappropriate rank and, in some cases,
members have been regquired to assume command of multiple
districts. : :
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Houge Bill 4690, passed March 10, 1%9C, repeals and amends the
promotional board statute, giving new rule-making authority to
the Office of the Superintendent and allowing for the
promulgation of legislative rules to control a new Career
Progression System within the Divigion of Public Safety. The
attached Emergency Rule will permit the immediate
implementation of this new system upon the beginning of fiscal
year 1991 and will assure the orderly operation of the Divisicn
of Public Safeity that is necessary to the Division's missicn
and the peace and safety of the public.

It is the determination of the Secretary of State that this
proposal qualifies under the definition of an emergency as
defined in 29A-3-15(g) . . ."to comply with a time limitation".

This decision shall be cited as Emergency Rule Decigion 13-90
or ERD 13~90 and may be cited as precedent. This decision is
available £from the Secretary of State's office and has been
filed with Division of Public Safety, the Attorney General and
the Legislative Rule Making Review Committee.
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