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APPENDIX B

FISCAL NOTE FOR PROPOSED RULES

Rule Title: Procedural Rules

Type of Rule: Inte.rpretive —&_ Procedural

Legislative

Agency: Education and State Employees Grievance Board

808 Greenbrier Street
Address:

Charleston, West Virginia 25311

1. Effect of Proposed rule:

ANNUAL FISCAL YEAR

INCREASE DECREASE CURRENT NEXT THEREAFTER ]

ESTIMATED TOTAL
|cosT

None None None None None

PERSONAL SERVICES

CURRENT EXPENSE

REPAIRS &
ALTERATIONS

EQUIPMENT

OTHER

2. Explanation of Above Estimates:

The amendments to the Grievance Board's Procedural Rules will have no fiscal impact.

3. Objectives of These Rules:
To establish rules of practice and procedure before the Board. The amendments
will make the rules conform with changes made to the grievance procedure laws

of this State, and will make the rules conform to changes made in agency
nractice and nrocediira

1




Rule Title: Procedural Rules

4. Explanation of Overall Economic Impact of Proposed Rule:

A. Economic Impact on State Government:

Not Applicable

B. Economic Impact on Political Subdivisions; Specific Industries; Specific Groups of
Citizens:

Not Applicable

C. Economic Impact on Citizens/Public at Large.

Not Applicable

Date: 7/ S // g

Signature of Agency Head or Authorized Representative:




Summary of Proposed Amendments to the Grievance Board’s Procedural Rules

A number of changes in the Board's Procedural Rules were required to make the
rules conform to amendments made to the grievance procedure laws of this State since
1996. The most important example of that type of change is the new section that
addresses the Board’s procedure for dealing with claims for relief by default. The statutes
on this matter do not provide specific procedures for handling default claims. Other
examples of changes made for this reason are a new section on intervention, and new

language recognizing that state employees now have a right of appeal to the Circuit Court
of Kanawha County.

Anocther purpose for the amendments is to make the rules conform to the agency’s
actual practices, which have evolved over the years. For example, extensive changes
have been made to the mediation section. The new language reflects current practice
designed to encourage grievance mediation, particularly mediating before an evidentiary
hearing has been held. New grievance forms already in use for state and for education
employees are included in these rules.

The Board has also strived to make our regulatlons easier to understand and our
procedures easier to follow.
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TITLE 156 " o e i1
PROCEDURAL RULES Jiw 5 s Al

WEST VIRGINIA EDUCATION AND STATE EMPLOYEES GRIEF\,{;ANCE BOARD
LT R YIRDI

SERIES 1
§156-1-1. General
Scope - The following procedural rules sets forth the practice and procedure

establrshed by the West Virginia Educat|on and State Employees Grlevance Board for
Caffylng Out lts reSpons;bmtles‘ he-ae ) ]

and—29-6A—4—et—see|—as—afﬁeﬁded— to admlnlster the quevance Drocedure for educatlonal

and state employees contained in W. Va. Code §§ 18-29-1, et seq., and W. Va. Code §§
28-6A-1, et seq. The Board is responsible for administering the grievance procedure at
Level Four and has jurisdiction regarding procedural matters at Levels Two and Three of
both grievance procedures. thistute-appties These rules apply to all grievances pending
and those filed after this the effective date.

1.2. Authority - Hris-ruteisissuedunderauthority-of W. Va. Code §§ 18-29-5(a)t,
etseq; and 29-6A-5(a)tetseq.

1.3. Filing Date - Becember 21,4955

1.4. Effective Date - February-1+—1996-

1.56. Liberai Construction - The provisions of these ths rules will be liberally
construed to permit the Board to discharge its statutory functions and to secure just and
expeditious determination of all matters before the Board; therefore, for good cause, the
Board may, at any time, suspend the requirements of any of these rules reguiatiens.

1.6%. Severability - If any sections or subsections of these this rules is determined
to be invalid, it shall not be construed to invalidate any of the provisions not otherwise
affected.

1.78. Availability of Rules Ruate - These Fhis rules are 8 on file in the Office of the
Secretary of State, and are available at each of the Grievance Board's offices, and at the
Board's web site: www.state. wv.us/fadmin/grievanc/grievanc htm.
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1.89. Delegation of Powers and Duties - Except where contrary to law, the Board
may delegate any of its powers and duties to the director, administrative law judges, or
other employees or agents of the Board. Pursuant to W. Va. Code §§ 18-29-1, et seq.,
and 29-6A-1, et seq., the administrative law judges are authorized to take any other action
not inconsistent with the grievance procedure statutes and these this rules.

§156-1-2. Definitions

2.1. All terms defined in W. Va. Code §§ 18-29-2 and 29-6A-2 shall have the
meanings therein ascribed to them for the purposes of these rules thisrtte, except the
term “administrative law judge” will be used, instead of the statutory term “hearing
examiner”. All other terms shall have the following meanings.

2.1.1. "File" or "filing" means to place an appropriate grievance form or letter
evidencing an intent to appeal atowertevetgrievance-decisten in an official depository of
the United States Postal Service, postage prepaid, and addressed to the Board's main
offices at 808 Greenbrier Street, Charleston, West Virginia 25311;. A grievance may aiso
be filed by hand-delivery to the Board’s main office or by facsimile transmission to the that
Beard's offices. A hard copy of any grievance filed by facsimile must be mailed to recetved
by the main Beard office within a reasonable time following the facsimile transmission, and
should be identified as a duplicate.

2.1.2. "Service" or "Serve" means personal delivery or delivery by first class
United States Postal Service mail, postage prepaid and addressed to the person to be
served at his or her last known address. A Certificate of Service by the person making the
service is to be attached to every document requiring service under these rules this+ute,
indicating that copies have been served on all parties to the grievance or their
representatives.

2.1.3. "Certificate of Service" means a certification by a party that on the
stated date, he has hand-delivered or placed in the United States mail, postage pre-paid,
in a properly addressed envelope, a true copy of the document he is filing with the Board,
for the other parties, or their representatives, at their last known address. See-Appendix
Battached-herete: Appendix A is the Certificate of Service form.

2.1.4. "Subpoena" means an official document, issued by an Administrative
Law Judge pursuant to the provisions of the West Virginia Administrative Procedures Act,

West-Virgiria-Code W. Va. Code §§ 29A-5-1 et seq., requiring the appearance of an
individual at a given time and place.

2.1.5. "Subpoena duces tecum” means an official document requiring that
an individual named to appear at a given time and place must bring a specific document
or documents.

Page -2-




2.1.6. "Motion" means an oral or writien request erapplieation for a ruling
or order by an administrative law judge.

2.1.7. "Evidence" is any of the means through which an alleged fact is either
proven or disproven, and includes testimony given under oath and documents. ~means

2.1.8. "Grievance evaluator" means that individual or governing board
authorized to render a decision on a grievance at Levels One. Two or Three of the
grievance procedure.

§156-1-3. Levels One, Two and Three

3.1. Forms - £&eh All governing boards (education) and employers (state) should
use the applicable grievance form issued by the Grievance Board at all levels of the
procedure, but they may elect to use their own forms instead. The immediate supervisor
must provide a grievance form to an employee upon request. Appendix B is the Form for
Education Employees. Appendix C is the Form for State Employees. Copies of these

3.2. Written procedures - Eaeh All governing boards (education) and employers
(state) should establish written procedures relating to employee grievances at Levels One,
Two and Three. These procedures should inform employees of the provisions of these
rules this—rute and of W. Va. Code §§ 18-29-3, et seq., 18A-2-8, and 29-6A-3, et seq.
Copies of these procedures should be made available to all existing employees. and All
newly-hired employees should be given a copy of these procedures upon commencement
of their employment.

3.3. Grievance Evaluator Decisions - Except for the informal attempt to resolve an
educational employee grievance as provided for in W. Va. Code § 18-29-4(a), decisions
rendered at all levels of the grievance procedure shall be dated, shall be in writing setting
forth the decision or decisions and the reasons therefor, and shall be transmitted within
the time prescribed to the arievant and any representative named in the grievance. If the
grievant is denied the relief sought. the decision shall include the name of the individual
at the next level to whom appeal may be made.

3.4. Intervention - Upon timely request in a grievance filed against an education
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employer under W. Va. Code §§ 18-29-1, et seq.. an employee shall be allowed to
intervene and become a party to g grievance at any level, when that employee claims the
ruling in a grievance may substantially and adversely affect his or her rights or property
and his or her interest is not adequately represented by the existing parties. Emplovers
are encouraged to give notice to employees who could be substantially and adversely
affected by the decision in a pending grievance that such employees may make a written
request to intervene. Employees who may be directly affected by a ruling in a particular
grievance are encouraged to intervene. An employee who intervenes in a grievance
proceeding may make affirmative ciaims for relief in matters related to the grievance. as
well as assert defensive claims, and may appeal to circuit court like any other party.

§156-1-4.  Level Four

4.1. Forms - A Sample grievance formg which should may be used for filing a
grievance at all levels in the procedure are tevetrouris attached as Appendix A B (Form
for Education Employees) and Appendix C (Form for State Employees).

4.2. Assignment of Administrative Law Judge - AttevetFourV hearing-examiners
areknown-as-aradmimistrativetawjudges— Upon proper filing of a [.evel Four grievance,

the Board shall assign the grievance a docket number, and the employer will be directed
to submit the complete record of the lower level proceedings, including the transcript and
all exhibits, if any. If a Level Four hearing is requested, the parties will be directed to
provide proposed hearing dates for the grievance hearing. Thereafter, the Board shall
assign the matter to an administrative law judge and all parties will be notified of the this
assignment. Once the parties are notified of the assignment, all documents and or
correspondence are 3 to be delivered to the assigned administrative law judge as provided
for in Rule 2.1.2.

4.3. Authority of Administrative Law Judge - Each Admimstrative—tawJudge

administrative law judge has the authority and discretion to control the processing of each
grievance assigned to him or her and, to take any such action asis-deemed considered
appropriate consistent with the provisions of Westirginta-Code W. Va. Code §§18-29-5
and 29-6A-5.

4.4. Prehearing Conferences - As soon as practical after the grievance is assigned.,
the administrative law judge may conduct a prehearing conference with the parties and/or
their representatives, in person or by telephone, to explore and resolve matters to expedite
the grievance proceedings. Inthe ALJ’s discretion, such conferences will be recorded by
mechanical means.

4.4.1. The specific matters that may be addressed include: explaining the
Board's procedures, particularly to employees representing themselves.; identifying the
issues to be decided in the grievance; determining whether the case can be submitted for
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decision based upon the record made in the lower ievels of the procedure; setting the date,
time, place and estimated duration of the hearing; resolving any cutstanding discovery
issues and establishing discovery limits; discussing the law, standards of proof, rules of
evidence and burdens of proof that are to apply to the grievance; exchanging stipulations
and declarations regarding facts, exhibits. witnesses and other issues; identifying the
names of witnesses, the scope of withess testimony and witness exclusion: discussing
whether the case can be settled or should be mediated; determining the value of
separating the grievance into phases, such as a default phase and a merits phase;
determining whether the hearing should be open to the public and press: and discussing
any other issues relating to the grievance or the conduct of the grievance hearing. The
administrative law judge may issue oral or written orders reflecting his or her decisions on
the above matters and may conduct additional conferences when the need arises.

4.45. Ex Parte Communication - No person shall confer or correspond with any
member of the Board, its administrative law judges, staff or agents, concerning the merits
or substance of a pending grievance, unless all parties to the grievance are present.

4.5.1. Any ex parte communication made to an administrative law judge
concerning the merits or substance of a grievance must be disclosed to the other parties
and an opportunity for rebuttal allowed.

456 Subpoenas and subpoenas duces tecum - Parties who wish to obtain
subpoenas to require the attendance and testimony of witnesses, or subpoenas requiring
the production of documents, must file a written motion or request for subpoenas with the
administrative law judge assigned to the grievance. The written request should be
submitted as soon as possible, so that the subpoena can be served at least five days
before to the scheduled hearing, as required by W. Va. Code § 29A-5-1(b). Subpoenas

and subpoenas duces tecum will be issued by-theBoardto-any party to-agrievance tpon
writterreguestincomphance-with-W—Va—Code- § 28A-5-Hb)- in the discretion of the

administrative law judge. The written request shall include the full name and address of
each person to be subpoenaed (and for subpoenas duces tecum, a complete description
of the document or item to be produced), together with a statement accepting responsibility
for service and for witness and mileage fees eosts-{includingapplicable-witress—and
miteage-fees) incurred relative thereto. Witness and mileage fees shall be the same as
are paid withesses in the courts of this state. Subpoenas and subpoenas duces tecum
may be enforced as provided in W. Va. Code § 29A-5-1(b).

4.56.1. Any party requesting a subpoena or subpoenas duces tecum must
advise all other parties of the request at the time it is made. The parties are encouraged
to exchange a list of witnesses prior to the Level Four hearing.




scheduted-hearing:

4.5:36.2. Upon motion made promptly, and in any event at or before the time
specified in the subpoena for compliance therewith, an administrative law judge may (1)
guash or modify the a subpoena or subpoena duces tecum if it is unreascnable and
oppressive, or requires disclosure of privileged information or (2) condition denial of the
motion upon the advance payment advaneement by the person in whose behalf the
subpoena duces tecum is issued of the reasonable cost of producing the books, papers,
documents, or tangible things.

4.67. Motions - An application to an administrative law judge for an order must be
by motion, in writing, unless made during a hearing, and must be filed and served upon
all parties promptly, as soon as the facts or grounds upon which the motion is based
becomes known to the moving party. All motions must be served by the movant moving
party upon thenon-moving-party all other parties at the same time it is presented to the
administrative law judge. Upon receiving a written motion, the all non-moving partyies
shall be given a reasonable time within which to file a written response. A certificate of
service must accompany all motions.

467 1. If any party desires a hearing on a motion, he shall make a request
for a hearing at the time of the filing of his motion or response. An administrative law judge
may, in his discretion, hold a hearing on a motion if it is determined that a hearing is
necessary to the development of a full and complete record on which a proper decision
can be made. Such hearing may be conducted via telephone conference call, with all
parties or their representatives participating.

467.2. If a situation necessitating a motion arises immediately before or
during a hearing, an oral motion may be made at the hearing. The moving party mevant
shall be prepared to state the reasons as to why the motion was not made in conformance
with Rrule 4.76. Further, the moving party mevent is to be prepared to proceed with the
hearing if the motion is denied and the granting of the motion would have operated to
delay the hearing.

4.67.3. All motions are to be accompanied by a concise statement of its their
basis, both legal and factual. Motions not timely made in the determination of the
administrative law judge may be denied on that basis alone.

4 ¥8. Continuances - Any party may request a continuance of a hearing or other
proceeding related to a grievance. Any party moving for a continuance must first attempt
to contact the other parties to obtain an agreement to a continuance and to obtain five
agreed upon dates for scheduling the hearing. Requests for a continuance of a hearing
will be granted upon a showing of good cause. Unless time does not permit, a request for
a continuance is to be made in writing to the administrative law judge and served upon all
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parties of record. The administrative law judge may, upon his or her own motion, continue
hearings or other proceedings.

4.89. Remand - Any party may move to remand (return to a lower level of the
grievance procedure) a grievance. Requests for remand of a grievance will be granted
upon a showing of good cause. The administrative law judge may, upon his or her own
motion, remand a grnievance for good cause.

4.910. Recusal - Any party may move to recuse {disqualify) the administrative law
judge assigned to their grievance. Motions for recusal will be considered only in
accordance with Rule 4.67 and will be granted only for good cause shown, inthe discretion
of the administrative law judge. A motion for recusal will not operate to automatically
continue a hearing or other action on the grievance; provided, that any party may make
a separate motion for a continuance until such time as a decision is made on the motion
for recusal.

4.910.1. The administrative law judge's decision on a motion to recuse may
be appealed to the Board or its Chairman by any party to the grievance, in accordance
with Rule 4.67. An appeal shall operate to automatically continue any hearing or other
action on the grievance. The decision of the Board or its Chairman is final and not subject
to further appeal or review prior to the disposition of the grievance.

4.116. Errata Notice - After the administrative law judge issues a final decision in
a grievance, the Board retains jurisdiction to amend the decision to correct clerical errors
by errata notice during the appeal period.

4.142. Failure to state a claim - A grievance may be dismissed, in the discretion of
the administrative law judge, if no claim upon which relief can be granted is stated or a
remedy wholly unavailable to the grievant is requested.

4123. Discovery - W. Va. Code §§ 18-29-6 and 28-6A-6 of the grievance
procedure statutes encourage parties to participate in informal discovery prior to hearing.
All employers must produce, prior to any hearing on the merits, any documents requested
in writing by the grievant that are relevant and are not privileged. Further, if an employer
intends to assert the application of any statute, policy, rule, regulation or written agreement
or submits any written response to the filed grievance at any level, a copy is to be
forwarded to the grievant and/or any representative of the grievant named in the
grievance.
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4.123.1. The administrative law judge shall have authority to order such
additional discovery, by way of deposition, inferrogatory. document production, or

otherwise, as_considered necessary for a fair determination of the issues in_dispute,
consistent W|th the expedited nature of the quevance procedure Add-meﬁal-mseevefy—may

state: When a party serves another party with a dascovery request, that req uest need not
be filed with the Board.

4.123.2. Parties shall attempt to resolve any discovery disputes among
themselves before making a motion requesting an order compelling discovery. Any such
motion must state that the parties have attempted to resolve the dispute, as well as the
reason why the discovery is needed.

4.134. Joinder - Any party may move to join (or add as a party to the grievance) a
person or entity necessary to grant complete relief in the finat-dispositier-ofthe grievance
by filing a motion in accordance with Rule 4.67. The administrative law judge may on his
or her own motion, join a person or entity necessary to grant complete relief in the finat

dispositienofthe grievance. The Division of Personnel must be joined and made a party
in any state employee grievance involving classification matters.

4.15. Consolidation - Separate grievances filed by two or more employees may be
consolidated for hearing and decision because the grievances contain identical or similar
issues. Grievances may be consolidated by agreement of all parties. Any party may move
to join two or more grievances filed by the same party for purposes of hearing and/or
decision, or the administrative law judge may join such cases for united consideration on
his or her own motion.

4.146. Failure to pursue - Once no action by a party has been taken on a grievance
for four six months, the Board will send all parties a letter, by certified mail, advising that
the case will be dismissed from the docket of the Board twenty thirty calendar days from
the date of the letter, unless any party objects and can demonstrate why the case should
not be dismissed. If no timely written objection is received by the Board, an order of
dismissal will be entered. Iftimely written objection is received by the Board, the grievance
will be promptly scheduled for hearing or other action will be taken consistent with the
orderly disposition of the grievance. If neither the grievant nor the grievant's
representative, if applicable, appears for a scheduled grievance hearing, the administrative
law judge may issue a show cause order, requiring the grievant to show good cause for
his or her absence, and advising that the failure to respond with a set time limit will result
in the dismissal of the grievance for failure to prosecute.

4.157. Hearings in general - Administrative law judges have full and complete
authority to preside over and control all aspects of a hearing. If, in the determination of the
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the administrative law judge, an individual present at a hearing is engaging in disruptive
conduct, the administrative law judge may, in his discretion, admonish the individual to
cease such conduct; exclude the individual from the remainder of the hearing; adjourn the
hearing, or take other action consistent with the orderly and timely disposition of the
grievance.

4.168. Location - All Level Four hearings will be conducted in the Board's offices;
provided that, upon written motion in accordance with Rule 4.67 and for good cause
shown, the administrative law judge may, in his or her discretion, conduct the hearing in
another neutrat location agreeable to the parties. In such cases, the party requesting the
change in hearing site shall be responsible, at no expense to the Board, for providing the
following: a suitable hearing room; a separate area for witnesses; such other facilities,
equipment or personnel as necessary; and a certified copy of the transcript of the hearing
and delivery of the same to the administrative law judge within a specific number of days
after the hearing. However, the administrative law judge has the discretion to use the
Board's recording equipment to record the testimony, at no cost to the parties.

4 179. Final disposition - Grievances may be disposed of in three ways: by decision
on the merits; nonappealable dismissal order; or appealable dismissal order.

4 179.1. Decisions on the merits will result in the granting or denying of a
grievance, in whole or in part. All decisions are maintained by the Board staff and are
transmitted monthly to the Office of the Secretary of State, Capitol Complex, Charleston,
West Virginia 25305. Goeptes-may be-obtained-fromthetofficeatcost: Decisions on the
merits inreducation-cases are appealable to the Kanawha County Circuit Court or the
circuit court of the county in wh|ch the gnevance arose. Beereroﬁeeﬂ+he+nefﬁe—rﬁ—state

4.179.2. Nonappealable dismissal orders may be based upon grievances
dismissed for the following: settlement, withdrawal and, in accordance with Rule 4.154, a
party's failure to pursue.

4179.3. Appealable dismissal orders may be issued in grievances
dismissed for all other reasons, including, but not limited to, failure to state a claim or a
party's failure to abide by an appropriate order of an administrative law judge. Appeals of
any cases dismissed pursuant to this provision are to be made in the same manner as
appeals of decisions on the merits.

4 4820. Appeals to circuit court In every matter appeated frem—thfsBoard to circuit
court, the appealing party shall furmist - y rote
the-cirewitcourt-docket-number serve a copy of the aopeal petltlon upon the Board as
required by W. Va. Code § 29A-5-4(b), and will provide the Board with the civil action
number so that the certified record can be properly filed with the circuit court. The party
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prevailing on the appeal shall furnish the Board with a copy of the final decision of the
circuit court and any accompanying order within twenty days of its receipt.

4.4921. Burden of proof - The grievant bears the burden of proving his case by a
preponderance of the evidence, except in disciplinary matters, where the burden is on the
employer to prove that the action taken was justified. Any party asserting the application
of an affirmative defense bears the burden of proving that defense by a preponderance of
the evidence.

4.2822. Advisory opinions - The Board will, under no circumstances, issue an
advisory opinion, i.e., an opinion on an issue not directly raised before the Board in a
grievance.

42423. Registration of employee organizations - All labor unions or other
organizations representing West Virginia education and/or state employees and-desiing
te-appesar before the Board should must register at the Board's main office in Charleston
in accordance with W. Va. Code § 18-29-2(q) and W. Va. Code § 29-6A-2(f).

4.24. Interpreter Appointment - In accordance with the requirements of W. Va Code
§ 5-14A-5, if a deaf person makes a request for an interpreter, the Board, at its own
expense, shall appoint an interpreter to interpret the proceeding to the deaf person and/or
{o interpret his or her testimony.

§156-1-5. Claims for Relief by Default

5.1. A_grievant seeking to prevail by default must file a written claim seeking relief
by default with his or her employer and may, at the same time, file the claim with the
Board. After the employer receives the written claim for default, it may file a request for a
hearing with the Board within five working days. Upon receipt of a claim for relief by
default, the Board will place the claim for default on its docket, assign a docket number,
and set the claim for hearing. The issues to be decided may include whether a default has
occurred at Levels One, Two or Three, whether the employer has a statutory excuse for
not responding within the time required by law and/or whether the relief scught is contrary
to law or clearly wrong. Once a grievant files a writien claim for relief by default with the
Board at Level Four, all proceedings at the lower levels are automatically stayed until all
default matters have been ruled upon at Level Four, unless all parties agree in writing that
lower level proceedings can go forward.

§156-1-56. Mediation

56.1. When available - The Grievance Board can provide mediation services to
assist the parties in identifying. clarifying and resolving issues in a grievance at any stage
of the grievance. Mediation can be requested at Levels Two or Three of the procedure,
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an _option available to the parties. If the parties cannot resolve their dispute through
mediation, the grievance will proceed as if no mediation session had been held.

56.2. Reguest for mediation - MotionforMediated-Settlement-Conference - Any
party to a grievance may request a—mediated—settlementconference mediation by
contacting the Board's main office in Charleston, orally or in writing priorte-hearing. The
Board's staff will contact the other parties in an effort to obtain an agreement to mediate
and to schedule a mediation session. If any party objects to mediation, the Board will not
ordinarily provide mediation services, although the Board does possess the authority to
compel mediation upon the request of any party in grievances by state employees. these

£6.3. Assignment of mediator - independentadmintstrativetawitdge - In the event

of mediation, an administrative law judge. or any other person agreeable to the parties, will

be asmgned to serve as the medlator H—the—paftres—agfee—te—meaaﬂeﬂ—eﬁ—rﬁetepeﬁdent

medlator has no authority to impose a settlement on the parties but will try to help them

reach a satisfactory resolution to their dispute. The mediator has full authority to conduct
the mediation session, to determine its length, and to terminate the mediation when, in the
judgment of the mediator, further efforts at mediation will not contribute to a resolution of
the dispute between the parties.

56.3.1. All ofthe information that+s provided by the parties during mediation
shall remain confidential. Mediators shall not be called as witnesses to provide testimony
in unresolved grievances that proceed to a grievance hearing, and any administrative law
judge involved in a mediation process shall not hear the grievance nor be consulted
regarding the merits of the grievance. Mediation sessions are private. Persons other than
the parties and their representatives may attend only with the permission of the parties and
with the consent of the mediator.

56.4. Location - Mediation sessions conferences will take place in the Board's
offices, unless all parties and the mediator otherwise agree.

56.5. Time-The medlatlon sessmn eeﬂfereﬁee will be scheduled bv aqreement of
the parties and the mediator. som
inseme-nstences If possible and the partles agree, the medlatlon session eeﬁfefeﬁee WI||
be scheduled on the same day as the Level Four hearing, in which event and the parties
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must be prepared to go forward with the hearing should the they be unable to resolve their

dispute that day attempt-atmediationfait.

56.6. Mediation not to delay other proceedings - The mediation session esnference
shaII not be cause a feHhe delay ef—efheﬁpfeeeedmge—rﬁ—ﬂﬁe—gﬁevaﬁee—rﬂemdmg—fhe

in the hearing of the grievance,
except by order of the admlnlstratwe Iaw judge or by agreement of the parties.

56.7. Attendance - All parties te-the-grievance and their representatives shall
attend the mediation session eonference. If the authority to settle a grievance is vested
in a person anotherindividaat not present at the mediation conference, that individual or
individuals must be readily available by be telephone.

56.8. Finalizing the record - Upon reaching an agreement, the parties and their
representatives will be-askedtoreduce put the agreement in te writing and sign it_or the

aqreement WI|| be recorded bv mechanlcal means A—wrrtteﬁ—veitrﬂfafy—drsmﬁsai—ef

APPENDICES

Appendix A - Sample-grievance-form Certificate of Service form
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CERTIFICATE OF SERVICE

L , do hereby certify that a true copy of the foregoing [NAME OF
DOCUMENT] was mailed to the parties by depositing copies thereof in the United States Mail,
postage prepaid, this day of 20

[NAMES AND ADDRESSES OF PARTIES]

[NAME]

APPENDIX A




EDUCATION AND STATE EMPLOYEES GRIEVANCE BOARD
FORM FOR EDUCATION EMPLOYEES

szisit our web site at www.state.wv.us/admin!ﬁrievanc/ﬁrievanc.htmi

SEE BACK OF FORM FOR INSTRUCTIONS
For Levels 1, 11, I1L, IV

Part A: Grievant’s Information:

CGrievant's Name " Agency/Board of Education/Institution Grievant’s Representative (if applicable)
Grievant’s Home Address Grievant's Work Address Representative’s Address

City, State and Zip Code City, State and Zip Code City, State and Zip Code

Grievant's Home Telephone No. Grievant's Work Telephone No. Representative's Telephone No,

STATEMENT OF GRIEVANCE: (Please liat the specific statutes, policies, rules, regulations or agreements you claim

have been violated, misapplied or misinterpreted.) Additional pages can be added if neceasary.

RELIEF SOUGHT:

Part B: Procedural Summary (if applicable)

Level I:

Grievant’s Signature: Date Filed; —________ Date of Decision:
Level II:

Grievant’s Signature: Date Filed: —___ Date of Decision:
Level I1I:

Grievant’s Signature: Date Filed: .. Date of Decision;

Level IV: Check ¥ One: A Level IV hearing is requested.

A decision may be made on the lower level record.

Grievant's Signature: Date Filed:

APPENDIX B




This form is designed to be used at all levels in the procedure.

FILING GRIEVANCES: County board of education employees who have been suspended or dismissed from
employment can file directly at Level IV with the Grievance Board. W. Va. Code § 18A-2-8.

“Days.” for purposes of filing or responding to grievances, does not include Saturdays, Sundays, official holidays
or school closings. W. Va. Code § 18-29-2(b).

Level I - W. Va. Code § 18-29-4(a)

o Grievant or representative shall schedule a conference with immediate supervisor within fifteen (15) days of
grievable event.

o Immediate supervisor must hold a conference within ten (10) days of request.

0 Immediate supervisor shall respond within ten (10) days of conference.

0 A written grievance must be filed with immediate supervisor within ten (10) days of response. In higher
education cases, the grievance must be filed with the immediate supervisor and the office of personnel.

o Immediate supervisor must state a response within ten (10) days.

Level I - W. Va. Code § 18-29-4(b)
o Grievant may appeal to the chief administrator within five (5) days of receiving Level I decision.
o Chief administrator or designee must conduct hearing within five (5) days of receiving appeal.
o Chief administrator or designee must issue written decision within five (5) days of the hearing.

Level IIT - W, Va, Code § 18-29-4(c)
o Grievant may appeal, within five (5) days of receipt of Level II decision, to the governing board of the
institution, or appeal directly to Level IV, the Grievance Board.
o Governing board, within five (5} days of receipt of appeal, may either conduct hearing, review record from
chief administrator and issue a decision, or waive participation and notify grievant. If a hearing is held, the
goveming board shall issue decision within five (5) days.

Level IV - W. Va. Code § 18-29-4(d)

o Grievant may appeal to Grievance Board within five (5) days of receipt of the Level II decision or the action
taken by the governing board at Level III.

o Upon appeal, the Grievant must submit the grievance form and all lower level decisions to the West
Virginia Education and State Employees Grievance Board, 808 Greenbrier Street, Charleston, West
Virginia 25311. '

o AlLevel IV hearing, if requested, must be held within ten (10) days following the request. Note: In practice,
Level IV hearings are usually held on a date agreed upon by the parties.

o The Administrative Law Judge must issue a written decision within thirty (30) days of the hearing. Note: If
the parties elect to file proposed findings of fact and conclusions of law, the Board considers the 30-day
deadline to be automatically extended.

IMPORTANT
Grievant MUST fill out ALL pertinent parts of the grievance form. If some parts are not completed, this will delay
processing this grievance. ‘

If there is more than one grievant, attach all grievant’s names, home addresses, telephone numbers and
representatives. Addresses and telephone numbers are very important. For confidentiality purposes, we prefer to
send all correspondence to grievant’s home address only.

Statement of Grievance and Relief Sought: Include a brief but COMPLETE description of the grievable event and
the relief sought.

Rev. date 1/17/99




EDUCATION AND STATE EMPLOYEES GRIEVANCE BOARD
FORM FOR STATE EMPLOYEES

misit our web site at www.state.wv.usladmin!ﬁrievancfﬁrievanc.htm:

SEE BACK OF FORM FOR INSTRUCTIONS
For Levels I, II, ITL, IV

Part A: Grievant’s Information:

Grievant’s Name State Agency Grievant's Representative (if applicable)
Grievant’s Home Address Grievant’s Work Address Representative's Address

City, State and Zip Code City, State and Zip Code City, State and Zip Code

Grievant’s Home Telephone No. Grievant’s Work Telephone No. Representative's Telephone No.

STATEMENT OF GRIEVANCE: (Please list the specific statutes, policies, rules, regulations or agreements you claim

have been violated, misapplied or misinterpreted.) Additional pages can be added if necessary,

RELIEF SOUGHT:

Part B: Procedural Summary (if applicable)

A Level I Informal Conference is requested.

Level I:  Check ¥, if appropriate:

Grievant’s Signature: Date Filed: .. Date of Decision:
Level IT:

Grievant’s Signature: Date Filed: . Date of Decision:
Level I1I:

Grievant’s Signature: Date Filed: —______ Date of Decision:

Level IV: Check ¥ One: A Level IV hearing is requested.

A decision may be made on the lower level record.

Grievant’s Signature: Date Filed:

APPENDIX C




This form is designed to be used at all levels in the procedure.

FILING GRIEVANCES: Claims that a supervisor has engaged in discrimination or retaliation, and grievances
contesting a suspension, demotion, dismissal, or loss of pay may be filed either at Level I or Level II. However,
suspensions exceeding twenty (20) days, demotions and dismissals may be filed directly at Level IV.

“Days.” for purposes of filing or responding to grievances, means working days.

Level I- W. Va. Code § 29-6A-4(a)
o File grievance form with immediate supervisor within ten (10) days of grievable event.
o Atrequest of grievant or immediate supervisor, an informal conference shall be held within three (3) days
of receipt of written grievance.
0 Supervisor must issue written decision within six (6) days of receipt of written grievance.

Level IT - W. Va. Code § 29-6A-4(b)
o Grievant may appeal to administrator of grievant’s work location within five (5) days of receiving Level I
decision.
o Administrator or designee must hold conference within five (5) days of receipt of appeal.
0 Administrator or designee must issue written decision within five (5) days of conference.

Level III - W. Va. Code § 29-6A-4(c)
o Grievant may appeal to chief administrator of department or board within five (5) days of receipt of Level I
decision.
o Upon appeal, a copy of grievance form and the Level I decision must also be sent to the Director of the
Division of Personnel, Building 6, Room 416, State Capitol Complex, Charleston, West Virginia 25305,
o Chief administrator or designee shall hold hearing within seven (7) days of receipt of appeal.
o Chief administrator or designee must issue a written decision within five (5) days of the hearing.

Level IV - W. Va, Code § 29-6A-4(d)

0 Grievant may appeal to Grievance Board within (5) days of the Level III decision.

o Upon appeal, the Grievant must submit the grievance form and all lower level decisions to the West
Virginia Education and State Employees Grievance Board, 808 Greenbrier Street, Charleston, West
Virginia 25311.

o Grievant must also send a copy of the appeal to the Director of the Division of Personnel, Building 6,
Room 416, State Capitol Complex, Charleston, West Virginia 25305 and to the chief administrator.

0 A Level IV hearing, if requested, must be held within fifteen (15) days following the request. Note: In
practice, hearings are usually held on a date agreed upon by the parties.

o The Administrative Law Judge must issue a written decision within thirty (30) days of the hearing. Note: If
the parties agree to file proposed findings of fact and conclusions of law, the Board considers the 30-day
deadline to be automatically extended.

IMPORTANT

Grievant MUST fill out ALL pertinent parts of the grievance form. If sore parts are not completed, this will delay
processing this grievance.

If there is more than one grievant, attach all grievant's names, home addresses, telephone numbers and
representatives. Addresses and telephone numbers are very important. For confidentiality purposes, we prefer to
send all correspondence to grievant’s home address only.

Statement of Grievance and Relief Sought: Include a brief but COMPLETE description of the grievable event and

the relief sought.

Rev. date 1/17/99




