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APPENDIX B

FISCAL NOTE FOR PROPOSED RULES

Fees for Surveyors and Surveying Firms

Legislative [ |Interpretive [____| Procedural

WYV Board of Professional Surveyors

P. O. Box 390

Flatwoods, WV 26621-0390

304-765-0315

Email: wvbps@mail.state.wv.us

Fiscal Note Summary
Summarize in a clear and concise manner what impact this measure

will have on costs and revenues of state government.

None.
Fiscal Note Detail
Show over-all effect in Item 1 and 2 and, in Item 3, give an explanation of
Breakdown by fiscal year, including long-range effect.
FISCAL YEAR
Effect of Proposal Current FY 08 Next FY (09 Fiscal YearFY 10
Increase/Decrease Increase/Decrease (Upon Full Implementation)
(use “-) (use “-*)
1. Estimated Total Cost
Personal Services
Current Expenses
Repairs & Alterations
Assets
Other
> Bstmated Tota 221,000.00 236,100.00 308,300.00
evenues

Rule Title:




Rule Title: Fees for Surveyors and Surveying Firms

3. Explanation of above estimates (including long-range effect):
Please include any increase or decrease in fees in your estimated total revenues.

Increased fees are required to cover additional costs associated with the expansion of the Board from 3
to 5 members and the need for more frequent board meetings and hearings to resolve complaints.
Additionally, there has been increased participation by and resultant reimbursements to the Attorney
General for legal assistance as the Board has attempted to resolve a backlog of cases, several of which
have been challenged. The Board also needs to replace and upgrade severely outdated office
equipment.

Revenue increases are based on a $50 increase for annual license renewals for 1000 active and 139
inactive licensees, totailng $57,100. Certificate of authorization increases are projected at $30,200 (800
for two firms with more than 50 employees, $10,200 for 68 firms having more than 10 employees and
$19,200 for 384 firms having less than 10 employees).

Proposed fee increases would not take effect until January 1, 2009 for certificates of authorization and
the fees for individual license renewals would take effect for the July 1, 2009 to June 30, 2010 period.
Therefore one-half of the fees associated with the certificates of authorization fee increase are reflected
in FY 2009 and the full increases for license renewals and certificates of authorization are reflected in FY
2010.

MEMORANDUM

Please identify any areas of vagueness, technical defects, reasons the proposed rule would
not have a fiscal impact, and/or any special issues not captured elsewhere on this form.

Date: July 27, 2007

Signafyre of Agenc?d Wepresentaﬁvc

éregé{y A. Smith, Chairman




TITLE 23 Lol
LEGISLATIVE RULE | .
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SERIES 4 Ui oo A
FEES FOR SURVEYORS AND SURVEYING FIRMS IN WEST VIRIGINIA

§23-4-1. General Information and Purpose.

1.1. Scope. This rule is promulgated by the Board of Professional Surveyors, hereinafter referred to as the Board
or WVBPS, to establish fees payable to the Board for various services,

1.2. Authority. WV Code §30-13A-5(13)
1.3. Filing Date.
1.4, Effective Date.

1.5. This rule applies to all applicants for licensure, all professional surveyors and all firms holding a certificate of
authorization pursuant to §30-13A-1 et seq.

1.6. This legislative rule, together with legislative rules 23 CSR 1 “Examination and Licensing of Professional
Surveyors in West Virginia” and 23 CSR 5 “Standards for the Practice of Surveying in West Virginia” repeals and
replaces West Virginia 23 CSR 1 “Rules and Minimum Standards for Practice of Land Surveying in West
Virginia” filed and effective June 6, 2005.

§23-4-2. Definitions

As used in this rule, the following terms have the following meanings unless the context or subject matter clearly
requires a different interpretation:

2.1. “Application Fee” means a nonrefundable fee that is due at the time the initial application is submitted.
Applications received without requisite fees are returned by the Board as incomplete.

2.2. *COA” means Certificate of Authorization.

2.3. “COA Late Fee” means a fee charged to a firm for renewal fees postmarked after the annual expiration date for
each month or partial month that the COA renewal fee remains unpaid.

2.4, “Re-Notification Fee” means an administrative fee charged to a licensee for a subsequent demand or inquiry
following a licensee’s failure to respond to, or comply with, a communication, request, inquiry, or order from the
Board.

2.5. “FS Exam” means the NCEES Fundamentals of Surveying Examination.

2.6. “NCEES” means the National Council of Examiners for Engineering and Surveying.

2.7. “PS” means a licensed Professional Surveyor who has met all of the examination and licensing requirements as

set forth in 30-13A-1 et seq. and is an acronym used after the surveyor’s name to indicate he or she is a licensed
surveyor with the Board.




2.8. “PS Exam” means the NCEES Principles and Practice of Surveying Examination.

2.9. “PS License Renewal Late Fee” means a fee charged to the licensee for renewal fees postmarked after the
annual expiration date for each month or partial month that the PS license renewal fee remains unpaid for up to
thirty-six (36) months.

2.10. “Returned Check Fee” means an administrative fee for a payment made by a check that is returned due to
msufficient funds, account closure or other failure to negotiate payment.

2.11. “WV Exam” means the state-specific West Virginia Professional Surveyors Examination developed by the
Board.

§23-4-3. Payment of Fees

3.1. All fees are payable to the West Virginia Board of Professional Surveyors. Fees shall be paid by check or
money order, or credit card, if available.

3.2. All fees paid to the board are nonrefundable.



§23-4-4. Fee Schedule

The Board of Professional Surveyors hereby establishes the following schedule of fees for services rendered by the
Board:
Surveyor Intern (SI):

Application/Reapplication Fee $120.00

FS Examination/Reexamination Fee As charged by NCEES

Professional Surveyor (PS):

Application/Reapplication Fees:

PS Application $200.00
WYV Application $200.00
Endorsement Application $200.00
Special Supervision Application $200.00
Comity Application $200.00
Examination/Reexamination Fees:
PS Exam As charged by NCEES
WV Exam $150.00
Endorsement Exam $200.00

Annual Renewal Fees:

PS License (Active or Inactive) $150.00

PS-Retired No Charge

PS License Late Fee 20% per month or portion
thereof

Special Supervision $200.00

Special Supervision Late Fee 20% per month or portion
thereof

PS Replacement Certificate Fee $20.00

Certificate of Authorization Fees for Firms or Branch Offices:

Application/Renewal Fees:

Less than ten (10) employees $150.00

Ten (10) employees to less than fifty (50) employees $250.00

Fifty (50) employees or more $500.00

COA Late Fee 20% per month or portion
thereof



Administrative Fees and Other Costs:

Re-Notification Fee $500.00 per occurrence
Archival Research $ 25.00 per hour
Continuing Education Media $100.00
Copy Charges:
In-house Copies $ 0.50 per page
Large-scale Copies As charged by Vender
Legal Expenses As Charged by the AG’s Office
Licensure Verifications (requested by another Board) $25.00
PS Roster for marketing purposes $250.00
Reprocessing Fee (illegible or incomplete applications) $50.00
Returned Check Fee $ 40.00
WVBPS Members and Staff Calculated Overhead Rate

§23-4-5. Assessment of Costs in Disciplinary Actions

5.1. Pursuant to W. Va. Code §30-1-8, the West Virginia Board of Professional Surveyors may assess, and require
payment from, a licensee for reimbursement of the administrative expenses incurred by the Board in the course of
disciplinary proceedings against the licensee. These expenses may include, but are not limited to, the costs of
investigation, legal notices and other correspondence, legal fees, witness fees, court reporter fees and
administrative time expended by the Board’s members, staff, consultants or contractors.




QUESTIONNAIRE

(Please include a copy qf this form with each filing of your rule: Notice of Public Hearing or Comment Period; Proposed
Rule, and if needed, Emergency and Modified Rule.)

DATE: July 27, 2007

TO: LEGISLATIVE RULE-MAKING REVIEW COMMITTEE

FROMZ(Agency Name, Address & Phane No YWV Board of Professional Surveyors
P. O. Box 390

Flatwoods, WV 26621-0390

304-765-0315

LEGISLATIVE RULE TITLE: 23 CSR 4: Fees for Surveyors and Surveying Firms
in West Virginia

1. Authorizing statute(s) citation 30-13A-5

2. a.  Date filed in State Register with Notice of Hearing or Public Comment Period:

June 7, 2007

b.  What other notice, including advertising, did you give of the hearing?

All licensees were notifiad by mail on May 25, 2007 of the proposed rule changes and the public
hearing scheduled for July 9, 2007,

c.  Date of Public Hearing(s) or Public Comment Period ended:

July 9, 2007

d.  Attach list of persons who appeared at hearing, comments received, amendments, reasons
for amendments.

Attached X No comments received




Date you filed in State Register the agency approved proposed Legislative Rule following
public hearing: (be exact)

July 27, 2007

Name, title, address and phone/fax/e-mail numbers of agency person(s) to receive
all written correspondence regarding this rule: (Please type)

[
WV Board of Professional Surveyors
P. 0. Box 390

Flatwoods, WV 26621

Phone: 304-765-0315, Fax 304-765-0316, e-mail: wvbps@mail.state.wv.us

IF DIFFERENT FROM ITEM “P, please give Name, title, address and phone
number(s) of agency person(s) who wrote and/or has responsibility for the contents of this

rule: (Please type)
Mark Homigh, Board Member
(See f. above)

If the statute under which you promulgated the submitted rules requires certain findings and
determinations to be made as a condition precedent to their promulgation:

a.  Give the date upon which you filed in the State Register a notice of the time and place
of a hearing for the taking of evidence and a general description of the issues to be
decided.




Date of hearing or comment period:

On what date did you file in the State Register the findings and determinations required
together with the reasons therefor?

Attach findings and determinations and reasons:

Attached

re%y A, Smith
irman




CHAIRMAN SECRETARY
Gregory A. Smith Leon K. Spencer

Mark H. Hornish Roy E. Shrewsbury, 11 Anthony J. Sparacine, Jr.

STATE OF WEST VIRGINIA
BOARD OF PROFESSIONAL SURVEYORS
Mailing address: P. O. Box 390, Flatwoods, West Virginia 26621-0390
Courier address: 2298 Sutton Lane, Flatwoods, West Virginia 26621
Telephone (304) 765-0315 Fax (304) 765-0316
wvbps@mail.state.wv.us

WVBPS RESPONSE TO PUBLIC COMMENTS
23 CSR SERIES 1,4 AND 5

Introduction

The West Virginia Board of Professional Surveyors (WVBPS or Board) held a public hearing on
July 9, 2007 at the Days Hotel located in Flatwoods, WV, regarding the proposed rule changes to
23 CSR Series 1 and the addition of Series 4 and 5 as filed in the Secretary of State’s Office on
June 7, 2007. Those in attendance were: Gregory A. Smith, P.S., WVBPS Chairman; Mark H.
Hornish, P.S., WVBPS Member; J. Marilee Bright, WVBPS Board Administrator; S. Pat
Roberts, P.S., President of the West Virginia Society of Professional Surveyors (WVSPS); John
L. Green, P.S., WVSPS Legislative Committee Chair; Donald Teter, P.S., WVSPS and
personally; Allen Witschi, P.S., WVSPS and personally; Lantz Rankin, P.S., personally; and
Senator David Sypolt, P.S., personally.

The WVBPS also received written comments from the West Virginia Society of Professional
Surveyors (WVSPS or Society) dated July 4, 2007 (received July 6™), Senator David C. Sypolt,
P.S. dated July 9, 2007 (received the same day), and Donald L. Teter, P.S. dated July 9, 2007
(received the same day), which are attached to this response.

Knud Hermansen, Ph.D., is a nationally known attomey, professional engineer and professional
surveyor licensed in several states. He is currently a professor of surveying technology at the
University of Maine and operates a consulting firm. He has also authored several books on
surveying. He submitted comments on the proposed rules to the Board at its request on May 19,
2007.

Several changes have been made since the initial submittal in June, 2007. Some of the
subsection, subdivisions, etc., in the agency approved rules have been renumbered to
accommodate the changes proposed in the written statements or comments made at the public
hearing. The Board has made a diligent attempt to correlate the comments in its response with
the numbering changes but may not have caught them all. We apologize ahead of time for any
oversights.
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Public Comments and WVYBPS Response

SERIES 1 - EXAMINATION AND LICENSING OF PROFESSIONAL SURVEYORS

23-1-1.1. — The Society’s comment about making a reference to the “Board” seems reasonable
and the Board is willing to make this change if it will bring clarity to the rule. The same
change was made to Series 4 and 5.

23-1-1.5. — The Society’s comment appears to be redundant since the purpose clearly states that
it is for “qualifying for examination, licensing and endorsing of Professional Surveyors ...”
The Board does not recommend this change because the original wording was prepared by
Doren Burrell, the former Attomey General (AG) Representative for the Board. The Board
recommends this remain unchanged.

23-1-2,9. — The Society’s comment about “Expired status” is correct regarding the WV Code.
However, it has been the longstanding practice of the Board to renew or reinstate the original
license number of an expired license rather than issue a “new” license number. It would be
an administrative nightmare to manage multiple license numbers for a single licensee. The
Board does not believe this policy conflicts with the WV Code but brings clarification to
existing policy. The Board recommends this remain unchanged.

23-1-2.10. — The Society’s comment about the License definition is correct in that the Board will
be issuing a wallet card and license suitable for display. The license will be displayed at the
principal place of practice in compliance with WV Code §30-13A-18 and the wallet card is a
convenient way to verify the licensee’s active status if needed. The license and wallet card
are printed in-house and are processed simultaneously through the licensee data base. The
additional costs are very minimal. The Board recommends this remain unchanged.

23-1-2.16. — Mr. Witschi’s comment about the retired status definition is noted and the last
sentence has been deleted.

23-1-3.1.d. — The Society’s comment has been noted and the word “shall” has been substituted
for “should.”

23-1-3.4.2.2. - Senator Sypolt’s “Objection 1”’regarding the letter of intent has been noted.
However, the Board has determined, along with the Attomey General’s office, that WV Code
§30-13A-8(a)(1)(D) does not specify December 31, 2004 as a deadline for notification by an
applicant. This paragraph states that a person who has begun but not completed one of the
education, experience or examination requirements prior to December 31, 2004 must notify
the Board that he or she is applying for licensure under this subdivision. It places no time
limit on when the notification is to occur. The paragraph in this rule will require a letter of
intent to be submitted before an application will be considered complete and subject to
review. The Board recommends this paragraph remain unchanged. “Objection 2” is noted
and has been changed accordingly.

23-1-3.4.a.4. — The Society’s comment has been noted and the paragraph has been changed to
23-1-3.4.a.3.
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23-1-3.4.b.1. — Senator Sypolt’s “Objection 1" and “Objection 2” about “WV Code” are noted
and have been changed accordingly.

23-1-3.4.c.3. — Senator Sypolt commented during the public hearing (page 16 of the transcript)
there was no provision made for an individual with a 2-year degree with more than ten (10)
credit hours of surveying to receive an experience equivalent. The Board admitted this was
an oversight. The following sentence replaces this paragraph and the “no degree” equivalent
was moved to paragraph 3.4.c.5., “Associate degree with at least ten (10) credit hours in
surveying courses may be substituted for one (1) year experience.” The Board recommends
this paragraph be changed accordingly.

23-1-3.4.c.5. — The Society’s comment about lack of a surveying specific certificate degree is
noted. This term would be difficult to define because of the numerous courses available and
there is no practical way to pre-evaluate or pre-approve these courses. The only fair way to
evaluate a course of this nature is on a case-by-case basis. The matter is insignificant since
the amount of experience credit is minimal. The Board recommends no change.

23-1-3.4.¢.6. — The Society’s comment about lack of a related technical certificate degree is
noted and the response for 23-1-3.4.c.5. is applicable here as well.

23-1-3.6.b. ~ The Society’s comment about comity applicants is not applicable to this paragraph
since this subsection applies to PS licensure under this jurisdiction. Comity applicants are
covered in subsection 3.7. The Board recommends no change.

23-1-3.8.a. - The Society’s comment about expired licenses is noted but is not applicable to long
standing policy of the Board. Please see the Board’s response under 23-1-2.9.

23-1-5.2.a. — The Society’s comment about the SI certificate is redundant since this subdivision
falls under the subsection “Survey Intern Certificates.” The Board recommends no change.

23-1-5.2.1.1. — The Society’s comment about not providing for extenuating circumstances is not
correct. Under “Applications Generally” in subsection 3.1. the extenuating circumstances are
defined in subdivision 3.1.g. and apply to all applicants. The Board recommends no change.

23-1-5.2.1.2. — The Society’s comment about not providing for extenuating circumstances is not
correct. Please refer to the Board’s prior response to 23-1-5.2.f.1.

23-1-5.3.c. — The Society’s comment about the wallet size license would be in conflict with WV
Code §30-13A-18. Please refer to the Board’s prior response to 23-1-2.10.

23-1-5.3.d. — The Society’s comment about the validity of this subdivision is noted. The Board
recently attended an Auditor’s training which covered file storage and retention schedules.
WYV Code 30-1 et seq. requires this type of policy. The Board believes it is important to have
a written statement in this rule regarding the manner in which licensee files are maintained
and stored and recommends no change.
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23-1-5.5.c. — The Society’s comment about the conflict with WV Code §30-13A-15(d) is again

noted. Please refer to the Board’s prior response to 23-1-2.9. The Board recommends no
change.

23-1-5.5.d. — Senator Sypolt’s “Objection 1” regarding the renewal fee being the same for active

and inactive status is noted. Mr. Smith explained during the public hearing the processing
and overhead costs are the same for both. A licensee can switch from inactive to active
status at any time during the year at no additional cost. The fee for inactive status is waived
for military deployment and at the Board’s discretion when the licensee requests a waiver
due to extenuating circumstances. Precedent has been established by other boards regarding
their rules covering inactive status, while at least one board has abolished inactive status.
The Board recommends this paragraph remain unchanged.

23-1-5.5.d.4. - The Society’s and Mr. Teter’s comments and Senator Sypolt’s “Objection 1”

regarding the word “acquire” and having an incomplete thought in this paragraph have been
noted and corrected by removing the strike-through in the words “acquire PDHs for.”

23-1-5.5.e. — Mr. Witschi’s comments during the public hearing and written statement about

Retired Status have been noted. The Board has reformatted this subdivision and made some
of the changes but has decided not to offer an early retirement option. After researching the
subject, none of the boards offer an early retirement option. The Board, after much
deliberation, recommends the following: increase the retirement age from sixty-two (62) to
sixty-five (65) to stay consistent with the age limit set by the architecture board; allow
limited use of the honorific title “retired;” and keep the exception for licensees experiencing
a debilitating illness or long-term disability. The Board recommends this subdivision be
changed accordingly.
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SERIES 4 ~ FEES FOR SURVEYORS AND SURVEYING FIRMS

23-4-1.1. — The Society’s comment regarding referring to the “Board” (see Series 1 comment) 1s
noted. Also, the word “Services” is a typographical error and has been replaced with
“Surveyors.” The Board recommends the subsection be changed accordingly.

23-4-1.5. — The Society’s comment regarding endorsement has been noted. However, the Board
believes this subsection is accurate as stated and recommends no change. Endorsements are
applicable to Professional Surveyors, not applicants for licensure.

23-4-2 — The Society’s and Senator Sypolt’s comments are noted and the section number has
been changed from 23-5-2 to 23-4-2.

23-4-2.3. — The Society’s comment regarding the COA Late Fee is noted and the last sentence
has been removed from this subsection.

23-4-2.4. - The Society’s comment regarding the Endorsement Late Fee is noted. However, the
Board recommends this subsection be deleted entirely because renewal fees do not apply to
endorsements. All subsequent subsections have been renumbered accordingly.

23-4-2.5. — The Society’s comment regarding the Failure to Respond Fee 1s noted. The amount
of this fee is necessary due to the excessive costs associated with licensees who fail to
respond in a timely manner. Typically, a licensee who ignores a Board request will do so
repeatedly. The time limit for complaints imposed by the legislature makes it necessary to
keep complaints flowing in a timely manner. Comments during the public hearing pointed
out some confusion about naming this a Failure to Respond Fee and suggested it be renamed
something on the order of a re-notification fee. The Board recommends this subsection
remain unchanged with the exception of renaming this definition to “Re-Notification Fee”
and renumbering the subsection as previously noted.

23-4-2.10. — The Society’s comment regarding the PS License Late Fee is noted and has been
changed to insert “PS license” and delete the last sentence about the rate. The numbering for
this subsection has been changed as previously noted.

23-4-2.11. — The Society’s comment regarding the Retumed Check is noted and has been
changed to Returned Check Fee in the definition and the Section 23-4-4, Fee Schedule. The
numbering for this subsection has been changed as previously noted.

23-4-4. — The Society’s comment regarding the Special Supervision Application Fee is noted.
Special supervision is when a licensee is granted permission by the Board to supervise an
individual who is not an employee of the licensee or employed by the same firm as the
licensee. This type of supervision is needed on a limited basis and was implemented to
benefit those seeking licensure but were lacking boundary experience. Many problems have
surfaced in the past when licensees did not provide accountability to those working under
their charge. The result has been “rubber stamping” of shoddy work. Currently, there is one
special supervision relationship approved in the state over the past three (3) years. Licensees
that enter into a supervisory relationship with an individual must understand their
responsibility and prove to the Board it is necessary. The fee is not unrealistic when
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compared to past history of the charges paid to the licensee by the supervisee for certifying
the survey documents.

The second comment by the Society about raising the fees every year is simply not true. The
last time fees were increased was in 2005 when the words “not to exceed” were removed
during legislative action to standardize wording on a rule revision. The current PS license
fee increase will not be in effect until July 1, 2009. Obviously, there are some members of
the Society that do not have a problem with the proposed fee increases. The Board
recommends the fee schedule remain unchanged.

Senator Sypolt’s “Objection 1” regarding the fee for inactive status is noted. Please refer to
the Board’s prior response under 23-1-5.5.d. The Board recommends the inactive fee remain
the same.

Senator Sypolt’s “Objection 2” regarding the certificate of authorization fees is noted. The
fee structure is designed to assess the fees in a more equitable way. The current structure
treats everyone the same, whether there are five hundred (500) employees or five (5). The
majority of the surveying firms are fifty (50) employees or less. The Senator’s proposal
would reduce the current revenues and produce a shortfall in the budget. The Board
recommends the fee structure and amounts remain unchanged.

The Board edited the Late Fees to be “20% per month or portion thereof” in response to the
aforesaid changes in the definitions.

23-4-5. — The Society’s comment regarding the assessment of administrative costs is noted.
There are circumstances in which the Board assesses administrative costs without issuing a
final administrative order as a result of a formal hearing as set forth in WV Code §30-13A-
29. The Board enters into consent agreements and orders, settlement agreements, etc., with
licensees that include administrative costs as part of the agreement between the Board and
the licensee. These orders are an expeditious and efficient way to resolve or dispose of
complaints. These receipts apply directly to the licensee who is involved in the complaint
and help to keep other fees from rising.
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SERIES 5 — STANDARDS FOR THE ‘PRACTICE OF SURVEYING

23-5-1.1. — The Society’s comment regarding referring to the “Board” (see Series 1 comment) 1s
noted and has been changed accordingly.

23-5-2.1. — The definition of boundary survey was discussed during the public hearing regarding
the terms easement versus right-of-way. Out of that discussion it was mentioned that Dr.
Hermansen suggested to the Board the addition of the words “surface and mineral.” There
was also a discussion about partial versus complete surveys. As a result, this definition has
been revised as follows, “’Boundary survey’ means a surface or subsurface survey, in whole
or in part, in which the property and easement lines ...” The Board recommends this
definition be changed accordingly.

23-5-2.3. - The Society’s comment about the endorsement definition is noted. This definition is
not inconsistent with the WV Code §30-13A-2(k) and provides for the addition of other
endorsements. The Board recommends this subsection remain unchanged.

23-5-2.5. — The Society’s comment about the definition for incompetence is noted. This
definition is new but this has been an accepted understanding of incompetence for a long
time. The Board recommends this subsection remain unchanged.

23-5-2.6. (formerly 2.4.) — The Society’s comment about the definition for inspection is noted.
Please refer to the Board’s response to 23-5-2.8.

23-5-2.7. (formerly 2.5.) — The Society’s comment about the definition for loan inspection is
noted. Please refer to the Board’s response to 23-5-2.8.

23-5-2.8. (formerly 2.6.) — The Society’s comment about the definition for mortgage inspection
is noted. Please refer to the 23-5-7.3.h. and 23-5-7.4.a. response contained herein for more
information on this topic. The Board recommends this subsection remain unchanged in order
to differentiate between this type of survey and a boundary survey and help to put the public
on notice,

23-5-2.11. — Mr. Teter’s comment about the definition of an ownership line is noted. This
definition was supplied by Dr. Knud Hermansen, who is both a surveyor and an attorney.
The 1nitial definition was an error by the Board. The Board does not believe Dr. Hermansen
intended for surveyors to certify good marketable title but to understand the difference
between an ownership line and a record line, for example. During the public hearing, this
issue was discussed at length and the general agreement was to use the phrase, ... supported
by documents of public record” rather than ... supported by good marketable title.” The
Board has revised this definition and recommends it be changed accordingly.

23-5-2.15. — The Society’s comment about the definition for unlicensed practice 1s noted. This
subsection has been revised as follows, “Unlicensed practice means the unlawful practice of
surveying as set forth in 30-13A-32 by a person or firm who has not obtained a license, ...”
The Board recommends this subsection be changed accordingly.
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23-5-3.1.b. — The Society’s comment about adding the surveyor-in-charge to this subdivision is
noted and has been changed to add “designated as the surveyor-in-charge ...” The Board
recommends this subdivision be changed accordingly.

23-5-3.2.b. — The Society’s comment about professional limited liability companies is noted.
This wording has not changed from the original language and is consistent with the Secretary
of State’s requirements. The Board recommends this subdivision remain unchanged.

23-5-4. — Senator Sypolt’s and Mr. Teter’s comments about the section syntax is noted and has
been changed accordingly.

23-5-4.2. — The Society’s comment about the new seal is noted. The designation requirement in
WV Code §30-13A-19(b) is still in effect. If more endorsements are added in the future then
it would be impracticable to expect all endorsements to be noted on the seal. This change is
to keep this proposed rule from being in conflict with a future change. See the response for
4.2.c.9. below for more information. The Board recommends this subdivision remain
unchanged.

23-5-4.2.b. — Senator Sypolt’s “Objection 1” and Mr. Teter’s comment about accepting existing
seals are noted. The Board does not expect licensees to replace their existing seals as long as
they generally meet the prior formatting standards and they comply with all the requirements
as set forth in WV Code §30-13A-19(a). The Board recommends the wording in this
subdivision be replaced with the following, “All seals made on or after the effective date of
this rule shall comply with the format and size standards and as a minimum the quality
standards as set forth in subdivision 4.2.c. of this rule. A prior seal will be legitimate after
the effective date of this rule if it complies with all seal requirements as set forth in WV Code
§30-13A-19(a) and generally meets the formatting standards that preceded the effective date
of this rule.”

23-5-4.2.¢.9. — Senator Sypolt’s “Objection 1” and the Society’s comment about the endorsement
designation are noted. The designation requirement for an endorsement remains in effect as
set forth in WV Code §30-13A-19(b). Technological advancements may necessitate other
endorsements be added in the future. It would be impracticable to expect a licensee with
multiple endorsements to add each of them to the seal. This omission will prevent this
proposed rule from being in conflict with any future changes to the code in this regard. The
Board recommends this paragraph remain unchanged.

23-5-4.2.d. - Senator Sypolt’s “Objection 17 about accepting the existing seals is noted. Please
refer to the Board’s response under 23 CSR 5-4.2.b.

23-5-4.3.a.1. — Senator Sypolt’s “Objection 1” and the Society’s and Mr. Teter’s comments
about changing the word “an” to “as” is noted and has been changed accordingly.

23-5-4.3.a.2. — Senator Sypolt’s “Objection 1 about the embossing type seal is noted. An
embossed seal on a survey document can be made more evident using several different
methods of shading. Only certified survey documents should be recorded. If the seal is not
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evident on the document, it should not be recorded. The board recommends this subdivision
remain unchanged.

23-5-4.3.b.1. — The Society’s comment about a specific technical field is noted. This wording
has not been changed from the original language. The fact is testing is required for licensees
before they can be authorized to survey on the surface and underground. In addition,
licensees are tested by government agencies before they are approved to perform certain
work in a specified field of expertise. The Board recommends this paragraph remain
unchanged.

23-5-4.3.¢.5. - The Society’s comment about remote supervision is noted. Remote supervision is
not special supervision. It is the direct supervision of an employee of the licensee or an
individual employed by the same finn as the licensee that may not work at the same base
location as the licensee but is within reasonable working distance of the licensee’s base. A
similar definition has been added to subsection 2 of this rule. The Board recommends this
paragraph remain unchanged.

23-5-4.3.e. — The Society’s comment about the electronic transmission of digital seals is noted.
The intent of this subsection is to prohibit the electronic transmission of a previously certified
survey document unless the electronic seal has been removed and the statement confirming
the prior certification added. This will minimize the possibility of forgery or the illegal use
of a seal by someone other than the licensee. The second sentence of this subdivision has
been revised as follows, “Certified survey documents may be transmitted electronically but
shall have the digital seal, if any, removed before transmitting and shall have the following
inserted in lieu of the signature and date: ...” The Board recommends this subdivision be
changed accordingly.

23-5-4.3.f. (now 4.3.h) — The Society’s comment about initialing revised documents prior to
recording and the numbering error is noted. This paragraph is not intended to overstep
authority but give the licensee guidance in regards to altered survey documents and is in
agreement with WV Code §30-13A-24. The Board recommends this paragraph remain
unchanged with the exception of the numbering error.

23-5-4.3.g. (now 4.3.1) — The Society’s comment about the numbering error is noted. The Board
recommends this paragraph be changed accordingly.

23-5-5. — The Society’s comments about special supervision is noted. Special supervision is not
a new policy and has been in effect in its current form since 2002. Licensees were required
to annually report the names of those individuals they were supervising that were not their
employees nor employed by the same firm prior to that time. It is a unique relationship
between a licensee and the one he or she 1s mentoring. The purpose is to allow a licensee to
sign and seal the work of a person seeking licensure but is unable to gain the required
boundary experience at their current place of employment. It also stresses the importance of
the licensee to provide proper supervision when they are not able to directly supervise the
work. In addition, it deters “moonlighting” and “rubber stamping” which have proven to be
harmful to the public. The proposed fee is not unrealistic and should help to place
significance on this type of application. The Board is fully aware of the fact that this rule
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will not eliminate shoddy, unprofessional supervision. The definitions for employee” and
“special supervision” have been added and the rule has been revised accordingly. The Board
recommends the addition of the aforementioned definitions to Section 2 and the revisions in
Section 5.

23-5-5.3. (now 5.5.) — The Society’s comments about the supervision allowance is noted. A
response to the majority of the comments is unnecessary since the title of this subsection is
“Special Supervision by Licensees.” This subdivision was added as a result of a comment by
Dr. Hermansen, who is a surveying instructor. The Board is not trying to expand our
jurisdiction to include educational institutions and such. However, many instructors and
workshop providers are licensees of this Board and this subdivision clarifies their role and
releases them from any undue burden while providing a vital service to the surveying
community. The Board recommends this remain unchanged.

23-5-6.1.d. — Mr. Teter’s comment about relevant and pertinent information is noted. The last
sentence has been deleted. The Board recommends this subdivision be changed accordingly.

23-5-6.1.h. — The Society’s comment about public statements is noted. The Board believes the
subdivision speaks for itself and recommends it remain unchanged.

23-5-6.2.c. — Senator Sypolt’s “Objection 1” and the Society’s and Mr. Teter' comments are
noted. The Board acknowledges the Senator’s objection and has agreed to change the word
“shall” to “should.” This change was also agreed to during a meeting with the Society last
April and was overlooked. This rule is based on a similar, more general rule approved by the
National Council of Examiners for Engineering and Surveying (NCEES) and included in
their most recent version of the Model Rules. The fact is some licensees have disseminated
information after their client has requested them to keep the information confidential. The
result brings harm to the public, encourages unnecessary litigation and exposes the licensee
to needless liability. This rule will not eliminate the possibility of sharing information if the
licensee informs their client ahead of time. This change should soften the impact of this rule
and inform the licensees they do not have exclusive rights to information generated for and
paid by his or her client. The Board recommends this subdivision remain unchanged except
for the change from “shall” to “should.”

23-5-6.2.d. — The Society’s comments about delivering certified survey documents to the client
is noted. The Board recommends to word “delivered” be changed to “provide.”

23-5-6.2.f. — The Society’s comments about accepting compensation is noted. The purpose of
this rule is to make sure the right hand knows what the left hand is doing and not to control
information. This is an integrity issue pertaining to payment of services, not payment of
information under the heading of “Licensee’s Obligation to Profession, Clients and
Employer.” This subdivision has been revised to read as follows: “Licensees shall not accept
compensation, financial or otherwise, from more than one party for services while working
on the same project, ...” For clarification purposes, the Board recommends the subdivision
be changed accordingly.
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23-5-6.3.c. — The Society’s comments about “the Board attempts now to control our speech” 1s
noted. The first portion of this subdivision is verbatim the NCEES Model Rules, revised
August 2005. The last statement, “or deter third persons from associating or dealing with the
licensee” is verbatim the existing 23 CSR 1-7.6. and has been approved by prior Boards and
the Legislature since 1991. The remainder of subsection 7.6. was removed from the
proposed rule because it was a duplication of the wording in the Model Rule. The Society’s
comment implies the last statement is something new and the Board is trying to usurp
authonty and this is simply not true. The precedent for this statement is well established and
it complies with the accepted standard of practice in the surveying profession. The standard
across professional boundaries is the exercise of discipline and self-control when a
professional speaks about another professional and their comments should be objective and
factual. This statement is important in cases where a licensee has made statements against
another professional for the purpose of elevating their professional status or gaining
financially. This subdivision has been reviewed by the Board’s AG representatives, Doren
Burrell, Barry Koerber and Jake Wegman, for legal content. The Board recommends it
remain unchanged.

23-5-7.2.d. (now 7.2.e.) — The Society’s comments about the word “foot” is noted. The phrase
has been added, “... reported in feet, based on the United States standard, or meters...”
Upon the Board’s discretion, this subdivision has also been modified to require distances and
areas to be reported on a horizontal plane and an exception granted for curved boundary lines
to report a general direction of the arc rather than a specific direction of degrees, or parts
thereof, and have created paragraphs to differentiate between the distance and direction
requirements. The Board recommends this subdivision be changed accordingly.

23-5-7.3.e. — The Society’s and Mr. Teter’s comments about monumentation are noted. The
Board felt it was necessary to reformat this subdivision based on the comments. The
proposed rule was based on comments made by Dr. Hermansen. In reference to the Society’s
comment, “located by current technology” means being able to recover existing monuments
using a metal detector, magnetic locator or some other device. This is very important for
other licensees and third parties attempting to recover these monuments. The word “future”
is added. The Board recommends the new wording be approved. '

Mr. Teter’s concern requiring the name of the licensee is noted. The Board agrees the
purpose of monument identification is to allow a third party to locate the licensee responsible
for setting the monument and the name is not the only means to do so. The Board has
revised the rule to reflect the intent and recommends the new wording be approved.

23-5-7.3.e.1. — Mr. Teter’s comments about adding the words “when feasible” is noted. The
Board agrees with his comment and recommends the wording be added to the rule.

23-5-7.3.e.2. — Mr. Teter’s comments about adding the words “when feasible” is noted. The
Board agrees with his comment and recommends the wording be added to the rule.

23-5-7.3.1. — The Society’s comments about area precision is noted. This subdivision is based on
comments provided by Dr. Hermansen. The term “accepted standards of practice” is found
throughout the WV Code and rules and means the prevailing standards of the profession
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established by recognized sources and experts in the surveying profession which are not
specifically noted in the WV Code or rules. The proposed wording is specific to reporting
the area and gives more latitude to the licensee in professional charge by allowing the needs
of the client to be considered while maintaining the standards of practice. The Board
recommends this subdivision remain unchanged.

23-5-7.3.g. — Senator Sypolt’s “Objection 1” and the Society’s comments about the requirement
of the plat and closure standards are noted. The Board agrees there are justifiable
circumstances in which a plat should not be required. However, the client does not have the
right to override other sections of the WV Code, Board rules or regulations established by a
government agency. Each licensee has the responsibility to meet the standards for angular
and distance closure and the Board is not going to systematically perform mathematical
checks of the calls on a plat for compliance unless there are extenuating circumstances. The
Senator’s objection about clarification of the intent is also noted. The intent of this
subdivision is to recognize the fact that a client has legal grounds to prohibit a platin a
contract as set forth in WV Code §30-13A-26(j) as long as it is not precluded elsewhere. For
clarification purposes the wording in the third sentence has been changed to read as follows,
“The client may prohibit a plat in the contract unless a plat is required by law, rule or
regulation.” The Board recommends this subdivision be changed as noted.

23-5-7.3.g.3. — Mr. Teter’s comment about “the name and location of creeks, streams, etc.” is
noted. The word “any” has been replaced with the word “significant.” The Board
recommends this paragraph be changed as noted.

23-5-7.3.g.4. — The Society’s comment about a curved boundary line on a plat is noted. The
subdivision has been revised to include the requirement of the bearing and distance of the
long chord and at least two other elements of the curve. The Board recommends this
paragraph be changed as noted.

23-5-7.3.g.6. — Senator Sypolt’s “Objection 1” and Mr. Teter’s comment about the “fd”
abbreviation are noted. The Board agrees and recommends it be stricken from this

paragraph.

23-5-7.3.g.14. — The Society’s comments about the scale of the plat is noted. Paragraph 7.3.g.15.
has been renumbered to 7.3.g.16. and replaced with, “A written or graphical scale, or both.”
The Board recommends paragraph 7.3.g.15. be renumbered to 7.3.g.16. and be replaced as
noted.

23-5-7.3.h. — Senator Sypolt’s “Objection 1” and the Society’s comments about an exception for
preparing a description are noted. The Board agrees with the Senator in that an exception for
a description is justified and under certain circumstances does not benefit the public.
However, there is no exception in the WV Code for doing so as there is for a plat. During the
public hearing, there was some discussion about an interpretive rule to possibly resolve this
inconsistency. The Society’s comment about inserting the words “except mortgage
inspection surveys” is noted. According to the Board’s records, this was discussed but not
agreed upon. Subdivision 7.4.g. of this rule clearly states that descriptions shall not be
prepared based on a mortgage inspection. The Board wants to draw a clear line between a
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boundary survey and a mortgage inspection because the public is constantly mistaking an
inspection for a boundary survey. Placing that statement in this section could cause that line
to become fuzzy. The Board recommends this subdivision remain unchanged other than the
inclusion of a strip description as noted below.

23-5-7.3.h.1. (now 7.3.h.2.B.) — Mr. Teter’s comment about the word “type” is noted. Type
refers to whether it is a tract or parcel or land, a strip easement or parcel of land, alotin a
subdivision, etc. In order to avoid confusion, the phase “the type of parcel or lot being
described;” has been stricken. The Board recommends this subdivision be changed
accordingly.

23-5-7.3.h.2. (now 7.3.h.2.C.) — The Society’s comments about the requirement for licensee or
firm name, line length requirement, curve elements on the plat and the addition of strip
descriptions are noted. The name requirement is valid whether the description is a separate
document or incorporated onto the plat. See paragraph 7.3.h.4. for additional comments. The
Board has added a statement about the arc element requirements in the subsection 7.2.,
general standards, of this rule. A curved line now requires a general direction such as
“southeasterly” or “northerly” as revised in subdivision 7.2.d. of this rule. The long chord
requirement will maintain consistency with the plat requirements as revised in paragraph
7.3.g.4. of this rule. Subdivision 7.3.h. has been edited and reformatted to reflect the
Society’s comments. The Board recommends the aforementioned changes be approved.

Mr. Teter’s comment about attaching the description to the plat or report is noted. The Board
sees a definite need to have minimum standards for descriptions. Both documents are
necessary to depict the results of a survey. The general public should expect a description to
contain specific information that is presented in a accepted logical format. Experts in the
field of surveying, including F. Henry Sipe in his book Compass Land Surveying, used this
same format. Word processors make this change a simple one. Standardization eases the
process of locating detailed information for everyone and that standard should be set by
surveyors. The Board recommends this portion of the subdivision remain unchanged.

23-5-7.3.h.2.a. (now 7.3.h.) — The Society’s comments about strip descriptions are noted.
Subdivision 7.3.h. has been edited to reflect the comments. The Board recommends this
subdivision be changed accordingly.

23-5-7.3.h.2.a.1. (now 7.3.h.3.) — The Society’s comments about “uniform” strips are noted.
Paragraph 7.3.h.3. has been added to reflect the comments. The Board recommends this
subparagraph be added.

23-5-7.3.h.2.a.2 (now 7.3.h.3.). — The Society’s comments about “irregular” strips are noted.
Paragraph 7.3.h.3. has been added to reflect the comments. The Board recommends this
paragraph be added.

23-5-7.3.h.4. (now 7.3.h.5.) — The Society’s comments about this subdivision is noted. This
subdivision describes what is required when a licensee certifies the description as a separate
document. If the description is shown on the plat then the certification on the plat will also
cover the description. This sentence has been added to clarify this point, “In cases where the
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description is shown on the plat a single certification will cover both the description and the
plat.”” The Board recommends the aforementioned changes be approved.

23-5-7.3.i.1. — Mr. Teter’s comments about documentation of the research are noted. The
wording has been revised as follows, “A summary of the research and the weight given to the
significant documents.” The Board recommends this paragraph be changed accordingly.

23-5-7.4.a. — The Society’s comments about mortgage inspections are noted. The proposed
minimum standards are based on a report submitted to the Board in 2001 and prepared by the
Society. As stated earlier, the public will pay for an inspection thinking they are getting a
boundary survey. The current minimum standard in WV Code §30-13A-26(p) requires a
mortgage inspection plat must be stamped “a mortgage inspection survey only, not a
boundary survey.” There is an established precedent to differentiate between to two. Many
administrative boards in other states, such as Kentucky and Ohio, have minimum standards
for these types of surveys and were reviewed when preparing subdivision 7.4. The Board
recommends this subsection remain unchanged unless otherwise specified below.

23-5-7.4.d.4. — Senator Sypolt’s “Objection 1 about a minimum of 2 dimensions is noted. The
last sentence has been stricken from this paragraph based on the discussion at the public
hearing. The Board recommends this change be approved.

23-5-7.4.d.5. — Mr. Teter’s comments about the location dimensions are noted. The first
sentence has been revised as follows, “Location dimensions of the major improvements as
they relate to the approximate location of the property lines shall be shown using ...” The
Board recommends this paragraph be changed accordingly.

23-5-7.4.g. — The Society’s and Mr. Teter’s comments about descriptions written from mortgage
inspections are noted. This subdivision has been revised to read as follows, “Written legal
descriptions shall not be prepared based on a mortgage inspection.” The Board recommends
this subdivision be changed accordingly.

23-5-9.4.b. — Senator Sypolt’s “Objection 1” about the phrase meet and proper is noted. Marilee
Bnight, the Board Administrator, assured everyone it was not a typographical error. This
wording has remained unchanged since the 1991 revision. The Board recommends this
subdivision remain unchanged.

23-5-9.5.b. — The Society’s comments about the automatic stay is noted. This subdivision as
written does not take away the licensee’s due process and was recommended by our AG
representative, Jake Wegman. As stated by the Society, the licensee still has the right to
submit a motion to stay an order. According to Mr, Wegman, the other administrative boards
are not encumbered by this type of restriction. The Board recommends this subdivision
remain unchanged.
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WVBPS General Comments

Senator Sypolt’s comment about properly citing the WV Code is noted and has been changed in
all series of the rules.

It is the opinion of this Board the rules, as submitted, will make the rule-making process more
efficient and effective in the future. Surveying is a profession that is changing almost on a daily
basis. The demand for accurate mapping tied to global and local networks is on the rise.
Licensing boards in other states are setting the standard for what surveying will become in the
future. West Virginia must keep its professionals in stride with the national standards and trends.

The Society made several accusations about the Board stepping over our jurisdictional
boundaries and usurping authority. These claims are simply not true. The Board has developed
policies and procedures over the years that have never been set out in rules. This is an attempt to
do so and answer the questions the members and staff get asked on a daily basis. The Board
admits there are some changes and enhancements but the goal is to improve the practice of
surveying, not to impose more restrictions.

There has been controversy surrounding the idea of moving the minimum standards from the
WYV Code to the rules. In the mid-1990’s, the Society pressed the Board for rules regarding
minimum standards. The Board at that time did not agree and refused to have them written or
submitted. The Society succeeded in getting WV Code §30-13A revised to include the basis of
the minimum standards we have today. Senator Sypolt and Chairman Smith provided sound
reasoning at the public hearing and explained why this change is necessary at this time. A few
years age the Government Organization Committee Counnsel made the same recommendation to
the Board and this in part is an attempt to comply with that request. Minimum standards are
technical in nature and should be reviewed by an assigned committee rather than on the floor of
the legislature. The Society and the public will have a greater voice in the rule-making process
as a result. After much debate it appears that those within the Society who understand the
legislative process are in agreement with the proposed changes.

The Society members present at the public hearing had the general opinion that the rules are
much more palatable than they were a year and a half ago. However, they also claim the general
membership would not approve these rules in their edited form if it went to a vote. At the same
time those members of the Society that have been directly involved in the process, the ones that
have hands-on knowledge, agree they have no reason to oppose them. The Board has been
diligent to present to the legislature sound, workable rules that will provide protection and
promote the public welfare.

The Board has worked with the Society since the initial submittal in 2006 to present an improved
set of rules to the legislature. There are currently about 1,000 licensees in active status. The
Society represents about one-third (1/3) of the total licensee population. The Board attended the
last two annual conventions of the Society with attendance of about 350 people each year. The
Board was provided the opportunity to discuss the rule changes with the general membership
during each of the conventions. The Board has not received any communications, pro or con, by
telephone, email or otherwise except for the written statements and comments received at the
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public hearing. The Board Chairman has received positive comments from several sources that
are prominent in the surveying community. Sometimes, no news is good news.

Respectfully Submitted,

k H. Hormsh, P.S., Member
omplaint Review Committee Chairman
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2 Socieny of Professionis Survesers,

HC 82 Box 40b, Lewisburg, West Virginia 24901
Phone: 304-645-1052 Fax: 304-645-1053

RECEIVED
s b 2007

July 4, 2007

WVBPS
Mr. Gregory A. Smith o
Chairman,
State of West Virginia
Board of Professional Surveyors
P. O. Box 390

Flatwoods, WV 26621-0380
Re: Proposed Legislative Rules

Mr. Smith,

Transmitted herewith are one set of the West Virginia Society of Professional Surveyors'
comments on the proposed revisions to the Code of State Rules 23 CSR Series 1 and the proposed new
rules 23 CSR Series 4 and 23 CSR Series 5, which proposed rules and revisions were filed with the
Secretary of State on June 7, 2007,

These are a compilation of comments made by individual members and represent the result of a
thorough review by the society in which all members were given the opportunity to participate.

We offer these comments in the spirit of constructive cooperation with the Board in its efforts to
protect the public safety and welfare and also in the interests of the betterment, promotion and protection
of the surveying profession. We welcome the opportunity to discuss any of these comments further.
Please contact us if you have any questions.

Thank you for your attention.

o S

John L. Green
Chair, WVSPS Legislative Committee




West Virginia Society of Professional Surveyors
Comments on
the proposed changes to the administrative rule
23 CSR Series 1
filed with the Secretary of State on June 7, 2007
by the West Virginia Board of Professional Surveyors

July 4, 2007

23-1-1.1 In my notes I had that they should add "herein after referred to as the Board"
[RH]
23-1-1.5 This section should be changed from “and shall be binding upon persons or

firms involved in the practice of surveying under §30-13A-1 et seq.” to “and shall be

binding upon persons or firms applying for examination, licensure or endorsement to
engage in the practice of surveying under §30-13A-1 et seq.” [TLG]

23-1-2.9 “Expired status” This section is still contrary to §30-13A-15(d) which says a
person whose license or endorsement has expired must reapply for a new license or
endorsement. In this definition the words “te be reinstated” must be removed and
replaced with the words “for a new license or endorsement”. [JLG]

23-1-2.10 License” I understand this section to mean the board will be issuing both a
wallet card and a license suitable for display with each annual renewal from now on. Is
that really necessary? Is this part of the reason for the license fee increase? [JL.G]

23-1-3.1.d T have that we were not sure if this was an opinion of the board or a fact and
that the word should needs to be changed to shall or the entire subsection stricken. [RH]

23-1-3.4.a.4 should be 3.4.a.3 they skipped 3 in the numbering. [RH]

23-1-3.4.¢.5 No definition for “Surveying specific certificate degree” has been provided.
[JLG], [RH]

23-1-3.4.¢.6 No definition for “Related technical certificate degree™ has been provided.
[JLG], [RH]

23-1-3.6.b This statement is invalid as written. Comity applicants may be a PS in another
jurisdiction at the time of application and not an SI. [JLG]

23-1-3.8.a The change was made as agreed but it is still incorrect. “expired” licenses can
not be reinstated, see §30-13A-15(d). “Expired status” should be removed from this
section and added to 23-1-3.8.b. [JL.G]




23-1-5.2.a I have that SI should be added to read All SI certificates shall expire. [RH]

23-1-5.2.£.1 and 23-1-5.2.f.2 The recommended changes were not made. Our comment
here was, there should be language added providing for exceptions in the event of
extenuating circumstances such as catastrophe or military deployment abroad. [JLG]

23-1-5.3.c The recommended changes were not made. Our comment here was, the
language should be changed because the board only issues a wallet size license annually,
The recommended changes were not made because according to 23-1-2.10 the board does
indeed intend to begin issuing both a wallet size license and a license for display. [JLG]

23-1-5.3.d This seems to be a procedural rule. Does it really belong in this series? [JLG]

23-1-5.5.¢ Lapsed was changed to expired but the application for a new license was not
required. This rule is in conflict with code §30-13A-15(d). [JLG]

23-1-5.5.d.4 the word “acquire” should not be stricken. [RH]




West Virginia Society of Professional Surveyors
Comments on
the proposed administrative rule
23 CSR Series 4
filed with the Secretary of State on June 7, 2007
by the West Virginia Board of Professional Surveyors

July 4, 2007

23-4-1.5 The words “or endorsement” should be added. This section should read in part,
“This rule applies to all applicants for licensure, or endorsement,...” [JLG]

23-4-2 Definitions. This section is incorrectly numbered. It should be “23-4-2” instead of
“23-5-2”. [JLG]

23-4-2.3 The rate should not be included here because it is listed in the fee schedule
below and subject to change. [JLG] [RH]

23-4-2.4 The word “Endorsement” should be inserted preceding the words “renewal fee”.
The rate should not be included here because it is listed in the fee schedule below and
subject to change. [JLG]

23-4-2.5 This is a fine not an administrative fee and the WVBPS is not supposed to keep
fines. [JLG] [RH]

23-4-2.10 The words “PS license” should be inserted preceding the words “renewal fee”.
The rate should not be included here because it is listed in the fee schedule below and

subject to change. [JLG] [RH]

23-4-2.11 The word “Fee” should be inserted. The term should read “Returned Check
Fee” not “Returned Check™. [JLG]

23-4-4 The board reduced the both the Special Supervision Application Fee and the
Special Supervision annual renewal fee from $300 to $200. Is that acceptable? I believe
this category and fee should not be instituted at this time. See additional comments on 23-
5-5. [JLG]

Fees should not be increased every year. [GT]

23-4-5 It should be clearly stated in this section that costs incurred in disciplinary actions
may only be assessed against a licensee who has been convicted of a felony or has been
found to have engaged in conduct, practices or acts constituting professional negligence
or a willful departure from accepted standards of professional conduct. See §30-1-8(a).
[JLG]




Personally 1 think the fees are fine. At least they are going to directly support and
promote my profession unlike all the taxes I pay. [RH]
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23-5-2.3 This definition is new. It was never reviewed by the WVSPS. I have no problem
with it. However it is inconsistent with or oversteps the definition in §30-13A-2(k). Will
a code revision be necessary to legitimize this definition? [JLG]

23-5-2.4,2.5 & 2.6 I do not believe that the word inspection should be used, it would

appear that we would be approving the location when we are only reporting the location.
[SW]

23-5-2.5 1 do not like the phrase "or practicing in fields of expertise when the surveyor is
unqualified and lacks the necessary experience and education." I would say were would
all be considered incompetent at some point by this definition. Because the Board does
not define "fields of expertise" then I would consider myself to have expertise

in surveying and anything related to surveying. There maybe things I have not done or
done a lot of but it is all still surveying. If I were uncertain about something I would
contact one of you fine surveyors for guidance, I would rather not leave the definition of
"fields of expertise" up to the Board. [RH]

23-3-2.15 No action was taken. The board agreed to add the words “the practice of
surveying by” immediately after the word “means” but this was not done. This change
really should be made in order to convey the clear and correct message and display
proper grammar. [JLG]

23-5-3.1.b This section should mention the surveyor-in-charge requirement contained in
§30-13A-20(b)2.

§30-13A-20(b) says “The board shall issue a certificate of authorization to a firm
that: (2) Provides proof that the firm has employed a surveyor-in-charge;” yet the
term “surveyor-in-charge” is not mentioned in this section. I think it should be to
ensure clarity and consistency of terms.

Perhaps this section could be re-worded to read in part:
“3.1.b. No firm shall be issued a certificate without having as its owner or in its

employ a licensed professional surveyor designated as the surveyor-in-charge for
each business location or branch office unless otherwise approved by the board...”

VLG]

23-5-3.2.b I do not think the board has the authority to require this. I would think that as
long as the PLLC has a PS employed as the survey-in-charge what's the problem? [




would also think if one member was a PS and another member was not all they would
need to do is specify in their member agreement that the PS has authority over surveying
matters. [JLG]

23-5-4.2.¢.9 This section is part of previous 23-5-4.2.b.6. The requirement for the
endorsement designation (ie “SU”) has been removed. This requirement should be
restored fo this section. [JLG]

23-5-4.3.a.1 This section is new but it does not constitute a significant change. The word
“an” immediately preceding the word “certified” should be stricken or changed to “as”.

[JLG] [RH]

23-5-4.3.b.1 Here again they use the term "specific technical field" without a definition,
What is a specific technical field? Are we talking oil & gas, boundary, subdivision,
construction layout, surface mine, municipal, etc.? Darn I thought I was a Professional
Surveyor! I thought I graduated with a degree in surveying put in the years of experience
under the supervision of another and passed the test. To me this implies I can only do the
same type of work that the companies I received my experience under performed. (which
is pretty much everything I listed and then some but what about those who only work for
a company that does boundary work or surface mine work). [RH]

23-5-4.3.c.5 What constitutes “Remote Supervision” in the eyes of the board. This term
should be defined. [JLG] -

23-5-4.3.¢ This section was previously 23-5-4.3.j.2. The language is unclear regarding
the electronically transmitted documents. If the document does not require certification,
which is herein defined as a document bearing an original seal, signature, etc., then why
is the statement “this document was originally issued and sealed by...” required? If
certification is not required why would it have been signed and sealed? I think
understand what the board intends here but I am not sure. I think they mean to say if
certification is not requested, expected or desired by the client but required by law then
the electronically transmitted document must have the specified statement attached. In
such a case I would think the board would require a tangible hardcopy duplicate
document, with the appropriate certification required by law, to be transmitted to the
client in addition to the electronic document. The language in this section should be made
clear. If licensees can’t understand it we can’t comply with certainty and future board
members can’t enforce it with certainty. We are lefi in legal limbo. [JL.G]

23-5-4.3.f This is a duplicated section number. It should be 23-5-4.3.h. This section is
new. I don’t disagree with the statement but it appears to give direction to or regulate the
activity of public officials over which the board has no authority, How does the board
propose to enforce this rule? This requirement should be in the appropriate place in the
West Virginia state code and should not be in the board’s rules where it has no force or
effect. [JLG]




23-5-4.3.g This is a duplicated section number. It should be 23-5-4.3.i. This was
previously part of 23-5-4.3.d. There is no significant change. [JLG]

23-5-5 Personally I still have a problem with this special supervision section. I see it as
an undue burden on small businesses and an unfair business advantage for larger firms.
Consider a small firm who experiences difficulties such as an employee injured, activated
by mulitary deployment or otherwise becomes unavailable, and the firm must find part
time or temporary help, perhaps borrow an employee on a weekend or something. Would
this small firm have to pay an extra $200 a year fee? Consider a larger firm with a small
surveying department who can commandeer a draftsman or technician from time to time
as needed. This larger firm does not have to pay.

I understand the board has instituted this authorization to prevent rubber stamping but I
really don’t see how it will be effective. I would think such an authorization would be
limited to a specific term, for example a project duration, but with this annual
authorization a person could pay the $200 and be authorized to rubberstamp a non-
employee’s work for a whole year. There will still be people who will tell the board they
are employing and/or directly supervising when they are not, and who will continue to
sign and seal unsupervised work. Seems to me all they are really required to do is cut the
board in on the action. But I am sure this is because I am not secing the whole picture,

There are some points about this category that are still very unclear. Just what is Special
Supervision? Is it merely signing and sealing the work of another or is it actually
supervising and directing their activities? If it is the latter, what’s wrong with that as long
as the work is done in compliance with the law? Why should it require an extra fee? Does
it involve the question of whose COA the work is done under or who the client is paying
for the services? I think the board needs to define exactly what it is if they are going to
require licensees to comply,

There is also the question of what constitutes an “employee”? Would the small firm
borrowing temporary help in my example above really need to apply for Special
Supervision or would his temporary help be considered an employee? I am sure the board
does not intend to create inequalities in business opportunities so how would they handle
this? What is the definition of “employee™? I did a search of the WV code for the phrase
““Employee” means” and got 352 results. There are at least 352 ways in which
“employee” is defined in the WV code. Imagine that. It seems almost every agency, efc.
has their own definition of what they consider an employee to be, as the term relates to
their respective authority. Perhaps the WVBPS should adopt a definition as well and
include it in the rules for clarification. I have included below some of the 352 I found for
information and/or discussion.

1 think the board should define “Special Supervision” and “Employee” or refrain from
instituting this category at this time until these concerns can be addressed, [JLG]

§23-2-1a. Employees subject to chapter. (This is the Worker's Compensation section)
(a) Employees subject to this chapter are all persons in the service of employers and
employed by them for the purpose of carrying on the industry, business, service or work
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in which they are engaged, including, but not limited to:

(1) Persons regularly employed in the state whose duties necessitate employment of a
temporary or transitory nature by the same employer without the state;

(2) Every person in the service of the state or of any political subdivision or agency
thereof, under any contract of hire, express or implied, and every appointed official or
officer thereof while performing his or her official duties;

(3) Checkweighmen employed according to law;

(4) All members of rescue teams assisting in mine accidents with the consent of the
owner who, in such case, shall be deemed the employer, or at the direction of the director
of the department of mines;

(5) All forest firefighters who, under the supervision of the director of the department of
natural resources or his or her designated representative, assist in the prevention,
confinement and suppression of any forest fire; and

(6) Students while participating in a work-based learning experience with an employer
approved as a part of the curriculum by the county board. The county board shall be the
employer of record of students while participating in unpaid work-based experiences off
school premises with employers other than the county board. Students in unpaid work-
based learning experiences shall be considered to be paid the amount of wages so as to
provide the minimum workers' compensation weekly benefits required by section six,
article four of this chapter.

(b) The right to receive compensation under this chapter shall not be affected by the fact
that a minor is employed or is permitted to be employed in violation of the laws of this
state relating to the employment of minors, or that he or she obtained his or her
employment by misrepresenting his or her age.

§18-29-2, Definitions.

(c) "Employee" means any person hired as a temporary, probationary or permanent
employee by an institution either full or part time. A substitute is considered an employee
only on matters related to days worked for an institution or when there is a violation,
misapplication or misinterpretation of a statute, policy, rule, regulation or written
agreement relating to such substitute.

§6C-1-2. Definitions.

(b) "Employee" means a person who performs a full or part-time service for wages,
salary, or other remuneration under a contract of hire, written or oral, express or implied,
for a public body.

§5-10B-2. Definitions.

(¢) "Employee" means any person, whether appointed, elected or under contract,
providing services for the state employer or public employer for which compensation is
paid.

§48-18-125. Employment and income reporting.
(1) "Employee" means an individual who is an "employee" for purposes of federal
income tax withholding, as defined in 26 U.S.C. §3401;

§7-20-12. Countywide service fees.




(B) "Employee" means any individual who is employed at or physically reports to one or
more locations within the county and is on the payroll of an employer, on a full-time or
part-time basis or temporary basis, in exchange for salary, wages or other compensation.

25-5-4.2 The change in the surveyors stamp is ridiculous. Mine will need two stars added
to make it legal. Will the board provide me one? If not I would bet that there will need to
be 2000 new seals made which is more cost to the surveyors. [GT]

This was discussed with the board and they assured us their intent was to impose these
requirements on all stamps and seals issued in the future. Licensees with existing stamps
and seals which are in compliance with the laws in effect at the time they were issued or
procured will not be required to be replaced. However, this intent is not reflected in the
proposed text of this rule. [JLG]

25-5-53.3 This section is new. This section exceeds the authority of the board and should
be removed. It implies that the board believes it has the authority to authorize, or deny,
the activities of instructors or workshop providers associated with educational
institutions. Otherwise why grant such an allowance? Could the board remove this
allowance in the future? The board clearly does not have this authority, As long as these
institutions do not provide, or hold themselves out to the public as providing, surveying
services they are not practicing surveying and cannot be regulated by the board, nor can
they be required to be licensed by the board, nor can they be required to apply for special
supervision privileges from the board, According to the corporate exemption in §30-13A-
36(1) these individuals would be exempt from regulation and licensing anyway as long
their activities are performed exclusively for the educational institution employing them.

If this section is enforceable any person teaching others to do any of the items listed in
§30-13A-3(hh) could be required to hold an active surveying license and be subject to
regulation by the board. [JLG]

23-546.1.h Does this mean I am not allowed to criticize anyone publicly. [SW]

23-5-6.2 1agree that the sections regulating the use and dissemination of our work
product are to vague and would require greater review and discussion then what time we

have. [RH]

23-5-6.2.¢ This new section addresses the control the surveyor has over his or her
information. Who decides, in this context, what "potential damage or harm to the client"
means?

Clearly it is to be the Board. Does the surveyor no longer have the capacity to use his or
her own discretion to determiine what appropriate dissemination of a work product is? [
think this goes beyond the Board's role.




What happens to the status of this information if it is sold to another firm? Won't these
limitations diminish the value of the information in the potential new owner's eyes? Must
the new owner look up the original client, who sold the property 10 years earlier, to get
permission to use it? This is a complicated issue, and one the Board should stay out of.

[MR]

23-5-6.2.d Tam not too keen on the use of the word "deliver” in this proposed section,
Does this obligate a surveyor to fly to Florida to deliver a survey if a disgruntled client
reads this rule and requires it? Perhaps "provide" or "make available” would be a better

option. [MR]

23-5-6.2.f 1 agree with the sentiment, but feel that this rule, like the first above, is
attempting to control the surveyor's use of his or her own information, something that is
beyond what I believe the Board should be regulating. Information changes value over
time, and the surveyor should have the right to benefit from that value under the
appropriate circumstances. I don't think the Board is qualified to make such decisions for

a surveyor. [MR]

23-5-6-3.c In this section, the Board attempts now to control our speech. Once again, by
adding the last part of the last sentence, it is seeking to extend its control over what we
say (the existing rule already exercises some control), We have libel and slander laws
already, and the Board should stay out of this, If asked by a third party to offer an opinion
of another's surveyor's competence, we should feel free to speak truthfully, and in fact
are, I think, ethically obligated to do so, This last part clearly precludes that. If this part of
the rule is passed, it is one that T will certainly violate. T would feel obligated to do so. I
am frequently asked my opinion of other's surveyor's work, and I have adopted the
response, if I feel the surveyor to be incompetent, that "I have not found his work to be
reliable". If this precludes someone from utilizing their services, I have violated the law.
This is nuts. [MR]

This section does not say that it must be in the contract for services so I read it to say that
the client could at any time send a letter asking that the survey and related work

product not be disseminated. I especially do not like the use of the term work

product. The plat and description might be one thing but the work product is mine not the
clients and I should have the right to use it for an adjoining survey or any other purpose
including sale to another surveyor when and if I decide to sell my company and work
product. I agree with MR, without this right our companies would lose significant

value. [RH]

23-5-7.2.d The word “foot” should be stricken and the term “U. S. survey foot” inserted
in lieu thereof. [JLG]




23-5-7.3.¢ The third sentence of this section was revised. Actually the previous third and
fourth sentences were revised and combined into one. The phrase “able to be located with
current technology” was added. What does this mean? This phrase should be stricken.
The whole idea of monumentation is that it be locatable by future technology, or in the
absence of knowledge about future technology, no technology at all. As with natural
monuments, set monuments should be unique, or distinct, and easily identifiable. The
previous proposal and existing §30-13A-26(h) both say “Set monuments shall be made of
durable material, set firmly in the ground...” What’s wrong with that? I think this last
sentence in this section should read”

“Set monuments shall be durable, unique and easily identifiable and set firmly in the
ground, with the name of the licensee or surveying firm identified on the monument, and
shall have the following dimensions:” [JLG]

23-5-7.3.f This section was revised as follows, The phrase “to a precision consistent with
the purpose of the survey” was changed to read “to a precision consistent with the needs
of the client and accepted standards of practice”. Why was this done? I don’t think T
disagree with this but what does it mean? Are we just using different words to say the
same thing? Where do we find these standards? Standards of practice accepted by whom?
The board? The prudent surveyor? The professional in charge? Previously it was clear
this standard was left to the judgement of the professional in charge. It appears to me that
is still the case, so why the change in the language? [JLG]

23-5-7.3.g Another personat preference comment. This section seems contradictory. It
requires a plat to “be prepared” but allows the client to request a plat “not to be supplied”.
With no mandatory recordation requirement in the law what use is an unwanted,
unrecorded or unsupplied plat? I am a surveyor. I understand the value of a plat, but a lay
client who just wants to build a fence or erect a structure might not. If' I were the client in
such a survey I might feel if the board is going to require it then the board should have to

pay for it.

I personally think there are justifiable circumstances in which a plat should not be
required for a boundary survey, and I think the board should recognize that and deal with
it. But that is a matter for another day. [JLG]

So much effort is placed on what is required on a plat yet I see no standards for angular

or distance closure.
A good looking plat could have a closure of 90 degrees and a distance closure of 1' in 2'
and still be acceptable. [GT]

23-5-7.3.g.4 This section should include a requirement to show the curved boundary line
elements required in the description of survey in 23-5-7.3.h.2. The plat should probably
require full curve geometry and not just arc length and two additional elements. [JLG]

23-5-7.3.¢.14 Perhaps in this subsection, but certainly in this section somewhere, there
should be a requirement to show the scale of the plat, perhaps graphically. [JLG]




23-5-7.3.h Current code §30-13A-26(1) says “A description of survey shall be prepared for all
boundary, partition and retracement surveys, except mortgage inspection surveys,,..”. The
board agreed to re-insert this into 23-5-7.3.h but this was not done. [JLG]

23-5-7.3.h.2 states that I must include my name and other information at the end of my
description, 7.3.h.4 states similar information must go after the being clause. Is all this
information still applicable if my description is on my drawing. [SW]

23-5-7.3.h.2 This section was revised to address our concerns regarding “relevant
objects™ along the line, however, I still have a couple significant problems with it.

First, it should be made perfectly clear that the length of every boundary line is required,
including the arc length of curved boundary lines. In the case of curved boundary lines
two additional curve elements should be required.

Secondly, why are these same curved boundary line elements not required on the plat by
the requirements in 23-5-7.3.g.4?7 They should be.

Thirdly, this section must be revised to allow for strip descriptions such as those currently
used by the WVDOT DOH. The problems I see at first blush are:

Should stations and offsets be required at corners? Maybe not necessarily, An easement
might be described as being, “... 20 feet in width centered on the following centerline
alignment; beginning at a point in the west boundary line of...”

A description of the centerline or baseline geometry the strip description is based on or a
reference to the plans, plat or map where the geometry can be found, including a record
reference if available, should be required in the description. If it is associated with a
federal, state or local project a reference to the appropriate project number should also be
required in the description. I have included some suggested language below. [JLG]

“7.3.h.2.a, In the case of strip descriptions, usually used for descriptions of
easements or rights of way, the body of the description must be in one of the
following two forms: A “uniform” strip in which the strip maintains the same width
throughout its length, or an “irregular” strip in which the width varies.

7.3.h.2.a.1. In the case of a “uniform” strip the body of the description shall
include all the same elements required for metes and bounds descriptions as set
forth in 7.3.h.2 above with the exception that instead of describing the boundary
lines it shall include the length and direction of all segments of the alignment the
strip is based on, including the arc length and two additional geometric curve
elements of curved segments; and the width of the strip left and right of the
alignment; '

7.3.h.2.3.2, In the case of an “irregular” strip the body of the description
shall include, in addition to all the same elements required for metes and bounds
descriptions as set forth in 7.3.h.2 above, an offset distance from a specific station
along the alignment on which the strip is based, for each point where the boundary




changes direction or intersects another relevant line, such as a boundary line,
property line, right of way line or the like. Offset distances shall be at right angle to
straight alignment segments or radial to curved alignment segments. The alignment
geometry and control point monumentation shall also be included, either literally or
by reference to the map, plat or plan where the geometry and monumentation
information can be found, including a record reference if available. If the strip is
related to a federal, state or local project a reference to the appropriate federal,
state or local project numbers shall be included. Multiple alignments may be vsed in
a description provided the required geometric information is included or referenced
for all alignments used.”

It is my experience from attempting to digitally recreate surveys from paper maps or
descriptions that the three main elements necessary are the radius, the chord bearing
and the chord distance. Without the chord data all of the rest allows only the
creation of the curve, but not the orientation of it and hence no real closure. This is
true for boundary work where the lines are not necessarily following a tangent and
leaving on another tangent. In route surveying of course any ability to construct the
curve is adequate. I have been a surveyor since 1974 when I began my own practice, but
as assessor of the county I get a unique perspective of survey maps. It is my job to place
these surveys on our GIS in the correct place as best as we can. 1have been surprised at
the large number of maps that do not close, do not have complete data for all lines, and
that are almost impossible to really understand (segments and total lines unclear etc).
Many are so small that even when enlarged it is hard to read. This is more the fault of the
clerk reducing them for recordation. It is also clear to me that ties to clear geography
(road intersection, stream intersection etc) which appear on the photo are as useful as ties
to boundary of the parent tract, which is also sometimes lacking. [FW, Assessor,
Hampshire County]

23-5-7.4.a This section has been slightly revised but there is no significant change. This
section states that mortgage loan inspections do not meet the definition of boundary
surveys. It is my personal opinion that if you read the definition of boundary surveys in
23-5-2.1 and the minimum standard requirements for mortgage loan inspections
contained in this section they absolutely do meet the definition of boundary surveys. If
the board chooses to call them something else and label them substandard and relying on
unconfirmed evidence etc. as in 23-5-2.8 and to exempt them from the minimum
standards for boundary surveys because they are to be relied on only for the specific
purpose of title insurance then so be it, but they absolutely do constitute boundary
surveying, in my opinion. Furthermore, no matter what you call them, they are now, have
been in the past and will continue in the future to be relied on by the public as boundary
surveys. This rule change will do nothing whatsoever to change that. The board has taken
a two sentence paragraph in §30-13A-26(p) and turned it into a page and a half of
questionable technical requirements only to define these surveys in 23-5-2.8 as
substandard, based on unconfirmed evidence and not to be relied on. An exercise in
futility. §30-1-1a. says, “The fundamental purpose of licensure and registration is to
protect the public,...” §30-13A-5(23) says one of the powers and duties of the board is to
“Propose rules in accordance with the provisions of article three, chapter twenty-nine-a of



this code to implement the provisions of this article;” in other words, to protect the
public. In my opinion this rule falls woefully short, In fact it may make the problem
worse by giving these surveys a false validity with all these technical requirements, This
is all my personal opinion and won’t compel me to oppose this proposed rule change but
I think the board should seriously reconsider the direction they are taking here. [JLG]

23-5-7.4.g This section is new. This rule says “written legal descriptions” shall not be
prepared based on mortgage inspections. Surveyors write “descriptions of survey”. How
can you write a description of survey if you don’t do a survey? This rule cannot prevent
attorneys or others from writing “legal descriptions” based on these “inspections”, The
rule goes on to say “unless the minimum standards for boundary surveys” were met, If
those standards were met it is a boundary survey and not a mortgage inspection. Another
exercise in futility. In my opinion, this rule demonstrates the board’s recognition of the
ambiguity between a mortgage inspection and a boundary survey and the board’s
recognition there is a problem. [JLG]

23-5-9.5.b This section has been significantly changed. The previous version stated, “A
demand for hearing operates automatically to stay or suspend the execution of any order
suspending or revoking a license or denying an application for a renewal license.” This
sentence has been completely removed. My first response was that this could have a
devastating affect on businesses, clients and all the families of employees, if the surveyor
in charge is unjustly or mistakenly adversely affected by such an order and demands a
hearing. This is not something new. This provision is contained in existing rule in 23-1-
8.2. This is a right, or privilege, we have had all along that the board has all of the sudden
decided to take away with no notice or explanation. It seems to me the board is taking
away our right to due process. Why would the board do this? If they have the hearing in a
timely manner, say 30 days, what’s the big deal? What has changed between April 24,
2007 and now that compels the board to do this?

In a phone conversation on 6/22/07 I asked Mark Hornish about this. Mark said this was
done at the recommendation of the representative from the Attorney General’s office.
The statement deleted provided that the demand for hearing would operate
“automatically” to stay an order, etc. Mark said the licensee still has a right to file a
motion with the board to stay the order, etc., which they routinely do, but the A.G.
representative recommended the removal of the “automatic” language in order to be
consistent with other boards (Mark said none of them have this automatic provision) and
to be consistent with the intent of some of the changes the board is proposing to series 3,
which we have not yet seen, and because it is not beneficial to the board.

My concern here is that our right to due process not be denied. Mark says it is not. [JLG]
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Comments on
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General

In each occurrence where a West Virginia Code is cited, it should be
clearly identified by the words “WV Code” to avoid confusing the Code of
State Rules with the WV Code when a cite is made. There are numerous
occasions throughout 23 CSR 1, 4, and 5 of this incorrect syntax such that
| will not call out each instance, unless also commenting on some other
aspect of that particular section or subsection.

23 CSR 1
§23-1-3.4.2.2.

This subsection outlines one of the requirements in the procedure
for applying for Si Certification, namely: “The applicant shall also
attach a letter notifying the Board of his or her intent to make
application under §30-13A-8(a)(1)(D) (sic), except in such cases
where the board has on file a letter of intent submitted by the
applicant beforehand.

Objection 1) According to WV Code §30-13A-8(a)(1)(D), the letter
of intent must be submitted prior to the thirty-first day of December,
two thousand four.

Objection 2) The WV Code reference is not clearly identified as WV
Code.

§23-1-3.4.b.1.

Obijection 1) The subsection displays incorrect syntax when
referencing the WV Code.

Objection 2) WV Code reference is not clearly identified as WV
Code.



§23-1-5.5.d.

Objection1) The Board has required both inactive status and Active
Status licensees to pay the same licensing fees, even though under
inactive status, a person may not practice professionally. This is
unfair and | believe a licensee who has qualified as inactive should
be required to pay only $50 per year.

§23-1-5.5.d.4.

23CSR 4

Objection 1) The subsection is incorrectly written as modified and
does not convey a compiete thought.

§23-5-2. should be §23-4-2. Definitions.

§23-4-4.

23CSR 5

Objection 1) The Board has required both inactive status and Active
Status licensees to pay the same licensing fees, even though under
inactive status, a person may not practice professionally. This is
unfair and | believe a licensee who has qualified as inactive should
be required to pay only $50 per year.

Objection 2) The Certificate of Authorization fee increases are
unreasonable. Fees which would be more in line are:

Less than ten (10) employees $ 50
Ten (10) employees to less than

Fifty (50) employees $100
Fifty (50) or more employees $200

§23-5.4. should be §23-5-4. Seals and Document Certification.

§23-5-4.2.b.

Obijection 1) There is no provision to accept the existing seals
which were previously accepted by the Board.

§23-5-4.2.c.9.

Objection 1) There is no mention of including the licensee’s
endorsement, if any.




§23-5-4.2.d.

Objection 1) There is no provision to accept the existing seals
which were previously accepted by the Board.

§23-5-4.3.a.1.

Objection 1) Typographical error “considered an certified” should be
“considered as certified.”

§23-5-4.3.a.2.

Objection 1) This requirement may be impossible to comply with
while using a embossing type seal, even though an embossing type
seal is accepted under CSR §23-5-4.2.a. This rule should be
removed.

§23-5-6.2.c.

Objection 1) This is a dangerous requirement and should be
removed. This rule should be removed, or at the very least, the
“shall” should be changed to “should.”

§23-5-7.3..

Objection 1) What does “The client may request a plat not to be
supplied by the surveyor unless required by law, rule or regulation.”
mean? | agree that not all clients require a survey plat, but does
this imply the surveyor does not have to prepare a plat, or just that
the surveyor does not have to supply it to the client? This rule
needs to be clarified.

§23-5-7.3.9.6.

Objection 1) Designating a standard abbreviation for the word
“found” serves no purpose. This part of the rule should be
removed.

§23-5-7.3.h.
Obijection 1) Since there is an exception for preparing a plat (CSR

§23-5-7.3.9.), then there should be an exemption for preparing a
description added to this rule.

§23-5-7.4.d.4.




Objection 1) It states “A minimum of two (2) dimensions shall be
shown for each improvement unless it is irregular in shape.”
However, the rule never states whether more or fewer dimensions
are required if the parcel is irregular. The dimension part of this
rule needs to be either clarified or removed.

§23-5-9.4.b.

Objection 1) The last line, “or refuse to issue the license as is meet
and proper under all circumstances.” has a typographical error.



Comments on Legislative Rules submitted by the WV Board of Professional Surveyors
(Title 23, Series 1, 4 and 5)
By Donald L. Teter, PS, July 9, 2007

General Comments

The bulk of my comments apply to the Series 5 rules.

I am not entirely comfortable being here today to make these comments. | respect the
members of the Board of Professional Surveyors both personally and professionally, and do not
question their motives in proposing these rule changes. Some members of the Board rmay feel
that my being here to comment demonstrates a failure on my part to live up to an implied
agreement not to oppose the proposals.

I participated in a meeting with the Board on April 25, 2007, along with other members of
the Legislative Committee of the West Virginia Society of Professional Surveyors. | left that
meeting with the distinct impression that they would be getting back to us with revisions before
making the final submission, but that did not happen. Either | had the wrong impression, or they
forgot or neglected that commitment to us. It is my opinion that not all of our concerns have been
adequately met, and that some of the language added since our meeting was not discussed at
all.

What | did not adequately express to the Board on April 25 was my opinion that we were
not there because we thought the proposals were a good idea and merely needed to be refined
and improved. Instead, we were there because we thought many of the proposals were bad
ideas being foisted upon us and we desperately felt the need to attempt to remove or revise the
most onerous provisions.

Itis my opinion that the Board needs to carefully reexamine the concept that writing new
rules will somehow solve the problems of inadequate surveys and careless surveyors. Based
upon my experience during 25 years as a licensed surveyor, and over 6 years as a member of
the Board's Complaint Review Committee, | do not believe this to be the case. There is clearly a
difference between their philosophy and mine. Most of the cases | have seen of incompetence,
negligence, carelessness, etc., have involved reasonably clear violations under the existing rules,
and additional rules would not have been required for the Board to take action. Too many of the
proposed Series 6 rules will simply create nit-picking ways to chastise or discipline perfectly good
surveyors for purely technical violations which have little or nothing to do with the quality of their
work. We have been assured that it is not the intention of this Board to do that, but can they
speak for future Board members? The proposed rules are so detailed and voluminous that it may
be nearly impossible for many surveyors to not find themselves in technical violation of some of
them, unless they set aside several hours each week for reviewing the rules.

The Board may be technically correct with their statement that there will be no “impact ...
on costs and revenues of state government”. There may not be a direct cost in tax dollars, but some
of the rules will inevitably lead to somewhat higher survey costs, and many of the rules directly
entail higher costs of doing business for surveyors, and those costs must be passed on to the
consumers of surveys. In the Board’s Introduction to the proposed changes they state "This has
been a significant investment by this Board and other interested parties to refine these rules ...”
There is at least an implication here that the “other interested parties” were willing participants in
this process, cheerfully volunteering their time. In reality, many of us who took part in the process
did so because we were seriously concerned about the potential harm some of the rules as
originally proposed could have caused. We invested that time in self-defense. | have personally
spent nearly a week of my own time (as well as motel, mileage and meal expenses) in this
process, and | am sure some others have spent at least that much time or more. This is not an
insignificant burden for a self-employed small businessman. It is also worth noting that we were
told on April 25 (after considerable waffling around and lowering of the numbers) that the Board
has made a minimal financial investment in the rule revision process, but they now point with
pride to their “significant investment.”

The Board also states that “it is our befief the future returns for the public health, safety
and welfare will be immeasurable.” It is my opinion that this statement is at the very least
overoptimistic, and at the very worst could be considered naive.
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I believe it is time for the Board to slow down the cycle of constant rule revisions, in order
to concentrate more of its time and energy on enforcing the existing rules. It is also time to aliow
members of the profession to spend more time actually solving surveying problems instead of
having to constantly review rule change proposals. This comment is particularly relevant to
changes in the minimum standards rules.

In our discussions with the Board, we were frequently told that the proposed rules did not
really say what we thought they did. Surveying rules should be in simple and direct language,
which clearly means what it says. Surveyors should not have to hire attorneys to advise them as
to what the surveying rules actually mean.

In general, the current document is much less troublesome than previous versions, and |
am not here to stridently oppose these proposals. Indeed, the revision process cited by the
Board has considerably improved the submitted documents. However, if these rules are
approved, | would like to clearly state to the Board my opinion that this is enough. Constant re-
writing of the rules makes it difficult for surveyors to keep up. In particular, making changes more
often than every four years does not seem prudent when there is a four year cycle for the
required continuing education courses on standards. When substantial changes are made more
often than every four years, it is entirely possible for extensive re-writes to have occurred twice or
more before a surveyor has to re-take the minimum standards course. The best way to help
ensure that surveyors stay abreast of and in compliance with the rules is to allow the rules to
have some stability, rather than being subjected to frequent tweaking and revision.

Specific Comments:

These are not the only areas of concern | have with the proposals, and | am in general
agreement with comments being made today by other members of the West Virginia Society of
Professional Surveyors.

Series 1
§23-1-5.5.d4 It appears to me that the words "acquire PDH's” should not be struck from this

paragraph.

Series 5
§23-5-2.11 (This is in Definitions) “Ownership line” means a line or series of lines that define the limits
of ownership supported by good marketable title.

The previous proposed version (2.8) stated that an “ownership line” “can only be
established as a boundary by order of the court.”

We seem to have abandoned that idea. | am unsure of the reasoning, but am quite
confident that surveyors should not be making judgments regarding who has “good, marketable
title”, and | do not believe most attorneys would look kindly on surveyors offering opinions on that
subject. This may be another of those cases where the Board would say the statement does not
mean what | think it does, but I believe that words sometimes mean what they say.

§23-5.4 is probably intended to be §23-5-4. This is the section on Seals and Document
Certification. Many surveyors, myself included, are still using seals which were perfectly in
cornpliance when they were obtained. In fact, | bought my seal from the supplier recommended
by the Board, and it was apparently made exactly on the pattern they specified. Although we
were informally assured that the Board has no intention of going after surveyors using seals
which do not meet the proposed standards, but which were in compliance when first obtained, we
have no guarantee that future Boards will not do so. It would be a simple matter to add a
statement to the effect that "Seals which complied with the patterns provided by the Board when
they were obtained may still be used.”

§23-5-4.3.a.1 There is a typographical error here, the last two words should apparently be “as
certified” instead of “an certified”

§23-5-6.1.d 1 have no problem with the statement that “Licensees shall be objective and truthful in
professional reports, statements, or testimony.” However, the rest of the rule saying “They shall
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include relevant and pertinent information in such reports, staternents, or testimony.” makes me
uncomfortable. My notes indicate that we (or at least | personally) expressed concern over this
statement in the April 25 meeting. My specific concern here is the question of who decides what
is “relevant and pertinent” and the possibility for second-guessing of a surveyor’s professional
judgment as to what should be included in a report.

§23-5-6.2.c (1)(2) and (3) | am not entirely comfortable with all of the language regarding
information sharing, but it is considerably less troublesome than the previous versions. | am still
concerned that 6.2.c. could have the unwelcome effect of stifling the sharing of information
among surveyors. Such information sharing has traditionally been of tremendous vaiue to both
surveyors and their clients.

§23-5-7.3.e reads in part “Set monuments shall be durable, reasonably stable, with the name of the
licensee or surveying firm identified on the monument ...” Does this means that my current caps, and
those of many other surveyors, which bear the surveyor's initials and license number, will no
longer be legal, because they do not have the surveyor's name on them? s this really what is
intended? | am more easily and certainly identified with my initials and license number than | am
with my name. The language in the previous version of the proposal said rebars, pipes, efc.
“shall have caps or some other means to identify the surveyor...” and that language was much better.
The intent is apparently to allow other parties to identify the surveyor, but the rule is now going to
be too specific by requiring the name.

§23-5-73.e.1,2,and 3 3 allows “other artificial markers” to “be of sufficient length to maintain its
position”, yet 1 and 2 allow no such discretion with pipes and rebars. A minimum length
requirement is desirable, but | would like to see the addition of some words such as “when
feasible”.

§23-5-7.3.2.3 (Plat requirements) “The name and location of any creeks, rivers or roads within the
scope of the survey” Who decides just how detailed and precise such information must be? Must
logging roads or four-wheeler trails be shown? How about abandoned or overgrown roads?
Does every small drain or water-course have to be shown? The language needs to be modified
to allow the surveyor to use judgment regarding which roads and streams are significant and
which are not.

§23-5-7.3.5.6 Although this language is generally the same as in existing rules, | have long felt
that it is somewhat silly to specify the abbreviation for found as being (fd). When | use that
abbreviation | generally place a period after the d. Would strict interpretation of this rule mean
that use of the period is not appropriate? My point is that such excessive detail in rules is not
appropriate.

§23-5-7.3.h.1 (Description requirements) “The preamble shall include the type of parcel or lot...” My
notes from previous discussions have the word “Huh?” written beside “type”, and [ still feel that
way. What does the word mean here?

§23-5-7.3.h.2 It will now be required that the body of the description will include “a reference to the
accompanying plat or report attaching it to and making it a part of the description.” | have often found it
useful to include in the preamble words such as ‘being designated as Parcel A on the plat
attached to and made a part of this description”. Now it will be against the rules for me to include
that in the preamble instead of the body of the description, and this is simply ridiculous. This is a
good example of the unforeseen problems created when rulemaking becomes too specific in
technical matters. 1 do not believe it is necessary to have detailed rules about description writing.

§23-5-7.3.1.1 (Report requirements) “Documentation of the research and the weight given to the
significant documents” 1 agree with the concept of explaining the weight being given to significant
documents. | am not comfortable with the phrase “Documentation of the research” and believe that
it will often be interpreted as requiring a listing of all documents examined in the course of the
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research. | feel that such lists are not useful, since they do not explain the weight given to
documents, and they can be misleading regarding the depth of the surveyor's boundary analysis.
There is also the danger that an inadvertent omission of one or two documents from a lengthy list
could be unjustly cited as evidence that a surveyor did not properly do their job.

§23-5-7.4.d.5 (Mortgage Inspection plats) says “Location dimensions of the major improvements as
they relate to the property line shall be shown ...” When it is supposedly clear that mortgage
inspection surveys do not involve the actual determination of boundaries, such dimensions should
only be approximate and the rule should say so.

§23-5-7.4.g Written legal descriptions for a tract or parcel of land shall not be prepared based on a
mortgage inspection unless the minimum standards for a boundary survey are met as set forth in subsection
7.3. of this rule. Since | am complaining about numerous matters in the proposals, | feel that |
should commend the Board for adding this language at our urging.
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MR. SMITH: ‘ime is 9:10 July 8, 2007. wWe'll open the pubiic
hearing held by the West Virginia Board of Professional
Surveyor's regarding proposed rules under Title 23. The
rules referred to as series 1, series 4 and series 5.

I understand that we received sSome written
comments on the rules on July 5th from the State Society of
Surveyors, which I was just handed a few minutes AgO .

we'll deal with the rules this morning in order
Just as far as going through with series 1. We Il take
comments on those and try to provide some brief comments
relative to any answers or anything that we can provide to
help eclarify any c¢oncerns. Our whole goal and mission is to
protect the public, improve what we can de  for publie
protection from surveyors as far as unscrupulous buneh whieh
are members of your all's Society. They have te be dealt
with too. They all fall under the long arm of the law I
guess.

The other thing with the rules changes and
everything, eifficiency and operation of the poard is one
thing we reéally need to be concerned with as you ail know.
Keeping our professions separated, where we HRave our own
entity and own identity should be the utmost goai. 1t will
create better products and therefore creating bBetter
protection for theée publie and the people of west Virginia.

At this time, 1’11l open any comments on the Ffloor.
DO you want to speak for the Society or...
MR. GREEN: Well I can say oné thing. You've got our written
comments and L Just would like to confirm understanding that
you will be reviewing thiose comments and you will be
responding to them one way or the other?
MrR. SMITH: That is correct, we will.

MR. GREEN: @Will that be given to the Secretary oi 3tate or
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will we receive something on those or?

MR. SMITH: It has to go to the Secretary of State as far
as...

MR. GREEN: Do you know if that will be posted for us to
download and review?

MR. SMITH: Yes, as far as comments? I believe it is.

MS. BRIGHT: I'm not sure about all the comments, but you
could well be.

MR. SMITH: I know the changes that came out from the
comments you know is approved by the board to make the
suggested changes or address concerns that maybe were not
addressed in the rules as they were submitted would be
provided back out, and I know that will be posted.

MR. GREEN: The only question I really have would be do you
know what the timeline will be? I know you have a deadline
for submitting your final fruit.

MR. SMITH: We have about, we've got 45 days total, which is
already the clock is already running on.

MS. BRIGHT: Be the 27th.

MR. SMITH: 27th.

MR. GREEN: So shortly thereafter if they are posted, we
should be able to...

MR. SMITH: Yes, they should be up in just a day or 2 after
that. It's just in an effort to where we have understanding
and cooperation from the Society. We'll get comments back
out and address any changes or anything prior to that to you
all. And that way if we need any dialogue or anything so we
understand what your concerns are, Or wvice wversa, why we
feel something's needed, just so there's clarification and
everybody knows where we're coming from.

MR. GREEN: Or that it wasn't needed.

MR. SMITH: Yes, Is there anything in particular in series 1
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that you ail want to highiight on or Mark, have you had a
chance to read the comments that were submitted over the
holiday there?

MR. HORN1SH: “The preliminary ones, not the official one.

MR. SwMitH: Ckay.

MR. HORNISH: So maybe 1if you want to highlight what has
changed or do you want to make any specific comments?

MR. GREEN: Well there’s a whole iot of stuff there. We can
go through them if you want, but I want to see if you guys
have any questions or anything about them really. Because
like I say, a lot of them are pretty much the same stuff that
was in the, actually almost all of them are pretty much the
same stuffl as in the preliminary stuff, with the exception of
1 think 1 page or 2. But one other comment which had to do
with the description we were talking about earlier. About
requiring chord bearing elements.

MR. HORNISH: You're just inguiring on i at this time?

MR. GREEN: 1 thought he was talking about in general.

MR. SMITH: No, just series 1 for right now.

MR. GREEN: I was referring to the general comment about the

whole thing.

MR. TETER: I aiso have general comments and then a few
specific comments. The only thing I had specifically in
series 1 was in 5.5.d.4 is probably a typographical error is

the words "acguire PDH's™ T don't believe should be struck
from that paragraph.

MR. HORNISH: What site is that?

MR. TETER: 5.5.d.4.

MR. HORNISH: Should not be stricken. That's the very last
comment we see.

MR. TETER: Yeah, that comment may also have been

incorporated in the comments John made. It's more of a
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probably just a t{ypographical. Doesn't really have anything
to do with actual substance. And some of my other comments
might also have been incorporated, probably were in John's.
MR. GREEN: I'm sure they were. Some of them weren't though.
You have some that I didn't get, but I knew you were gonna
submit yours separately here so I didn't bother to go through
it.

MR. TETER: And just the same way, one of the things that I
was going to say in my general comments is I generally agree
with the comments that John has made, even though I haven't
specifically made some of those same comments myself.

MR. SMITH: Mr. Allen?

MR. WITSCHI: Yeah, I have a question on retired status. You
put in there an age limit of 62 vyears old. I've been
licensed for 31 years, been in my own business. I'm only 55,
only! If I want to retire today, I'd like to be able to
retire today and not wait until I'm 63 vyears old or be
declared physically disabled or have a debilitating illness
to be to have the honor or still being a surveyor in retired
status, rather than waiting until I'm 62 years old so I can
do the same.

I think I've earned that right. I think putting
an age limit on it is putting a burden on gsomeone who may
feel that they're not capable of doing adequate work and
would like to retire from the profession with dignity. Maybe
more, I'd rather have them retire with dignity than attempt
to try to practice or go on an inactive status and then maybe
try to practice at a later date.

There are many reasons why a person should
retire, and putting an age limit on it has nothing to do with
your ability to survey. So I would like to see the age taken

out. I didn't realize that there were reasons that it was
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put in. The solution to a problem possibly, but I do not
believe that is the correct solution. It is a solution, it's
just not the right one. Because it's hurting more than it's
helping.

MR. SMITH: Well I would disagree with that, but I hope to be
in the same boat you are. That's my full intentions. I
want, I'm not gonna stick around and wait for 62 to retire
either. I intend to do that just as soon as poussible, but
look at it from the other standpoint on it. What we had, and
it was a problem when the age restriction was removed, a
person at age 40 or 35 whatever they wanted they could file
to retire, get their retired status. They could work for the
government . They could work for you Kknow another firm and
not work in an official capacity having to sign anything.
They decide they want to come back to West Virginia. They ' ve
been out of here for 10 years, 15 years they have been
retired, and maybe weren't even in surveying, may have went
into another profession. They come back, they want to get
their license back and the only thing the way it was set up

all they had to do was reapply and back up and get their Con

Ed units and they could start practicing. Now is that
protection for the public, somebody that's distanced
theirself from a profession for 10 or 15 years the way

technology is today? I'm not saying a true professional you
know wouldn't brush up and do that, but that's what we were
having people skirt the law. That's what was happening with
1t. They were using 1t as a skirt, not to have to pay their
registration fees once they retired from government and went
back into private practice to go to work, then they're
wanting to get reinstated and you know go right back out. S0
what have they lost by not staying abreast, the technology,

the law changes, you know by being out that timeframe.
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Is that good for the state? Is that good for
your profession? You know any law doesn't... No law makes it
right for everyone, and I'm sure in your, you know your
scenario is exactly right. But you know people don't use it
for that. It's treated as an honorific title. That's all it
is, and that's the way the national NCS83 looks at it. It has
no fees or anything attached with it. Once you go under
retired, be inactive all you have to do is pay your fees you
know if you want to just let your license rest, and you may
want to start back up and do something. You might have to
keep up with Con Ed.

If you know the exact solution, we can, we'll be
glad to listen to it. I mean it started out as an honorific

gesture, and that's the way it you know, and they need

something. Those people ought to have that title and
recognition, but then it got abused. So. .. People find
ways . They Ilook for more ways to skirt the law than what
they do you know. It's sometimes simpler to just abide by
whatever's there than it is to... Same way with recording
issues. They've done the same thing.

MR. GREEN: TIs that why the inactive status was created?

MR. SMITH: Yes. It provided a means you know if you want to
let it set, and not sure what you want to do.

MR. WITSCHI: Would it not be better to leave it to the
board’s discretion as to whether a retiree should be
reinstated or the qualifications that that retiree should be
reinstated, rather than trying to put an age limit on it? If
you see that a person has deliberately gone through and
retired and does not have a reasonable excuse to come back
into the practice, you could then declare him using the
inactive, he should have used the inactive status. There are

situations Dboth ways, but leaving it entirely to the
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liscretion of the board rather than putting an age limit on
it. Numbers are dangerous. Any numbers are dangerous 1in a
rule.

MR. SMITH: Well you know we fought to have an aspect of age
discrimination, okay? So if you leave it open then you're
discriminating against somebody that cught to be able to come
back in. So either way, what you're doing is opening
yourself up, or you're opening the board up to litigation is
what you're doing. And that's coming out of the AG's office
as far as the recommendation you know with the retirement.
You know if you try to make it, you know individual process
by application that was just their recommendation. And what
good is it you know? How does it serve your profession?
You've gotta think more than just a few highly qualified
people that's got good morals and stuff Ilike that that's
gonna take care of everything.

MR. WITSCHI: I think I'11 fund a study at WVU saying that
not wanting to survey anymore is a debilitating illness
because that gives somebody the legal out. That way the
board would be off the hook.

MR. GREEN: Allan what section was that?

MR, WITSCHI: It's under status 5.5.e.

MR. GREEN: 5.5.e?

MR, WITSCHI: Yes, that item... 5.5.e 1is the retired status
and then the e.4 is the area dealing with the disability or
iliness.

MR. RANKIN: ‘There’'s nothing in the statute aboul experience
or years of experience and I think people who retire from the
state, you know they have like the rule of 80. If your years
of expeérience plus your age adds up to 80 a person can
retire. That means if a person if 25 years of age and or

that has 25 years experience and they're 5% you know 25 and
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55 is 80. Could something be done to account for experience
in the retirement status? Would that solve some of these
concerns, or did you consider that in your deliberation?

Q. Now who does that now?

MR. SMITH: 3State or teacher retirement.

MR. GREEN: Should we be mentioning our names for her
benefit?

COURT REPORTER: I was gonna ask you when you get done, who
everybody is. I'm just kinda trying to keep up.

MR. SMITH: We have a sign in sheet and we'll provide that to
you so you'll have it for the record.

COURT REPCRTER: (kay thank you.

MR, SMITH: I think everybody signed in.

MR. HORNISH: We did not consider that an option.

MR. RANKIN: The way it's written someone 62 and has 1 year
experience they can retire you know as a surveyor. Or they
can be 62 and have 35 years experience, you make no
discrimination between the 2 you know in which case I can see
the point where you've spent a long time. He can have 30
years by the time he's 55 and you know might deserve that
more than somebody that has 1 year's experience and is 62. I
just wondered why wasn’'t that considered in there?

MR. SMITH: Never been a guestion or no one ever, I don't
recall it being brought up.

MR. WITSCHI: Well the question was raised by Mr. Canfield
several years ago when retired status was brought into place,
and obviously his guestion at that time was what happens if
somebody asks me to come back, and we did not have inactive
status portion of that. Just had the retired status, and he
had a couple of wvalid points you know. He served his
profession for many, many years, and at some point in time

regardless of what he's done he should be able to retire at
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whatever age he decides to retire, and have the respect of
the surveyors that he has served for that period of time.
and I believe that a solution is not 62, but vyvears under the
profession.

MR. HORNISH: I have a guestion for you Lantz. With this
formula that they have, do they alsc have you know you can
retire at age such and such or before that point, you know if
everything adds up to 80 then you know is he also qualified?
Is it 2 criteria that they measure?

MR. RANKIN: I really don't know. I just know I hear

em
talk you know the guys go into the system that 25 years of
age. ..

MR. SMITH: 1It's age and service must equal. Yeah, because my
dad didn't start with the state until later on.

MR. RANKIN: You know I'm just wondering is that...

MR. SMITH: We'll entertain some language. Do you want to
put some language together? That's fine. Now is this the
Society comment with the retired?

MR. GREEN: I don't think that was included in ours because

we had discussed that with you guys at our meeting in April

and you guys had explained that to us. I think that's a
separate comment. You should probably log that as a separate
comment .

MR. SMITH: Okay. That's an individual. Allen Witschi.

MR. WITSCHI: One other comment I'd like to make on that, if
as long as you're going for that review, obviously in '95 we
had several hundred people licensed that were actually not a
member, they were a guasi member of our profession, engineers
namely. They were licensed and brought in in '95. Bboes
their time status start in ‘95 or when they started working
in the '70°'s, '60's as surveyors?

MR. SMITH: We'll review your recommendation.
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Q. So you're asking about experience as professiocnal
surveyor?

MR. WITSCHI: If you're going to qualify it by experience,
when would that experience start for each individual, by
licensure or by the date of actual practice, even if you was
not licensed by this board? 7This also protects the PE who
wants to retire who has a surveying 1license and was
grandfathered in.

MR. SMITH: Do you want to add a couple scenarios?

M5. BRIGHT: That would also apply to people coming in from
other states. We would actually have to offer whatever they
have to do.

MR. GREEN: So basically what you're saying is that if a guy
comes 1in at age 61 and he would... Well let's make this
simple. If he comes 1in at 60 as far as let's say and
assuming that we're gonna use the PS8 as a criteria and he
needs to add up to 80. That means he could have started...
Is that how it works?

MR. RANKIN: And well again I've not followed. As he brought
this wup, the guestion that I had was had you considered
experience in the retirement status? I think the way it is
well let's say somebody had a job with the state at age 60,
they can still retire at 62 or 65. So the other 1is a
mechanism for them to retire earlier or to get the retired
status earlier. I mean I would think that if a person had
worked self professionally for you know for all of his life
and then decided at 60 years old he wanted to become licensed
and wanted to retire at 62, that's fine. I can also see his
point where he's worked there thirty some years and wants to
retire before 62. I just, the general qguestion I had was
that had you considered experience in vyour criteria for

retirement and is there an avenue for you to do that?
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MR. GREEN: And I think thet one of the things that Allan
brought wup, one of his concerns that he mentioned being
expressed by Jess Canfield some years ago was that he retired
completely full intention of never surveying again, okay? But
he wanted that retired status like you say an honorific, but
he just still had to consider the possibility that what if he
was called back for some reason. What if he was called to be
an expert witness or something which constitutes surveying
under the code? Where would he be? Would he be able to do
that? Would he not be able to do that?

MR. SMITH: A judge can qualify anybody as an expert witness
whether they've got license or not.

MR. GREEN: Then after testifying would he be surveying
without a license?

MR. WITSCHI: But the defense could also turn around and say
Mr. Canfield did you have an active license as a surveyor.

MR. GREEN: As I recall, that's one of the things that Jess
brought up when he was making that point.

MR. SYPOLT: Which also puts it back on the burden of the
board to basically be able to vay or nay retirees under the
terms and conditions that they set forth. They may need to
reactivate someone's license immediately so that a problem
could be solved helping the public out. And there's some
cases that the board may turn around and say you have done
more harm than geod, and have that discretion.

MR. SMITH: Well we've already had that happen as far as
license revoked. They had a retired license and they took
retired status as a settlement agreement and then tried to
come back in.

MR. SYPOLT: Was he 627

MR. SMITH: Qh, yeah.

MR. GREEN: I was just mentioning that because that's gonna
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be a concern in whatever alternative you end up with.

MR. SMITH: Like I said, if you can get some wording on that,
that would be and I also would like to see what...

MR. GREEN: Yeah, my response from our meeting that we had
was that there just wasn't any easy answer on this issue.

MR. SMITH: There's not.

MR. GREEN: [t's a tough one. It really is.

MR, HORNISH: Right now to answer that retired status issue,
the only thing a person retired status can not function as a
professional surveyor or be in professional charge. In other
words that just simply means can't certify the work.

MR. WITSCHI: But to a Jjury? To a Jjury when the gquestion is
are you a surveyor. Are you or have you been a surveyor,
yes. Are you a surveyor in good standing with the board, I'm
in retired status. Well I read the code and it 'says you
can’'t survey.

MR. SMITH: Well it does now.

MR. WITSCHI: Or better yet, are you 62 years o0ld? Answer
that. 62 years o0ld, what disabilities or what disability
illness do you have?

MR. HORNISH: Well see the thing of it 1is as it stands right
now then what you're saying is absolutely correct, but we
have changed that to soften that for the retirees. The way
that this is c¢urrently written that 1s gonna because
currently as it stands right now they can't do any surveying.
You know as far as the rule stands right now.

MR. WITSCHI: I agree on that portion of it. I guess it's
just the extreme in which, the condition that you put on it
as far as the age limit.

MR. HORNISH: I think that's a wvalid argument and I'm
speaking for myself persconally. I never heard that before.

I don't see that that's not something we couldn't at least
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consider.

MR. GREEN: The question came up in our local chapter from an
individual working for the government, ready to retire PE, BS
and gonna travel the country. Has no, I don't want to be a
PE anymore. I don't really want to be a surveyor any more.
All I want to do is retire and spend the money that I made
off the government.

MR. SMITH: Fair enough.

MR. GREEN: TI'm not 62 years old and I should have the right
to be able to carry those initials after my name regardless,
and his comment was as long as the board isn't funding my
retirement, they can't tell me when I can retire. The years
of experience that the state was looking at saying if you
have this many years and you're this age and it totals up to
80, whatever that number is because you can't qualify for
payment from the government as a retired individual. Until
this board says we'll start paying you when you retire, I
don't think they have a reasonable request to say that you
can't retire until you're 62 years old.

MR. SMITH: That's fine. You're talking your own issue or
somebody else's issue, but the point is you know you guys you

know operate a professional society and you're to improve

your profession. Take that into consideration any of your
comments.
MR." GREEN: That comment was taken from our chapter meeting,

not necessarily the society.
Mk. SMITH: That's fine. You got a profession. You all are
a pro-active voilce. You need to protect it. You know if you
want everybody jumping in and out, you know that's I don‘t
care.

This again 1is an example, we're not going to

beat this thing to death. You Jjust give us some wording.
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We'll consider it and we'll bring it back up and provide you
cur feedback.

MR. GREEN: But you do have a deadline on your...

MR. SMITH: Yeah, the Z27th. We need them next week, okay?
~And it's short. Just one 1little paragraph right there. I
mean you've got some combinations being kicked around. Last
year legislative or a bill pertaining worker's compensation
act, a guy wanted special retirement provision put into the
code. If you were, it wasn't 62, it was 65 and vyou had 1
person employed that was...

MR. GREEN: Oh, you're talking about the surveying thing?

MR. SMITH: Yes, I mean and all they're doing you know
they're looking for ways to skirt the law. Yeah, didn't have
to pay fees, didn't have to pay license, taxes. They didn't
have to do anything.

MR. GREEN: Or be regulated by the board?

MR. SMITH: Right. _

MS5. BRIGHT: That's a guy who will not get his continuing
education. He was retired, came back in got retired for 1
year and just won't get Con Ed. That's the bottom line.
MR.SYPOLT: Without beating the dead horse, could you discuss
for a moment the educational requirements differential
between retired status and inactive status? Because you
brought up don Ed as one of the reasons why you wanted to
have retired status set at a higher age. So that it's more
difficult a person can't bounce out and come back in. Is
there any deviation in the requirements for a person who's
gone to inactive status?

MR. SMITH: In inactive, no, they don't have to, but before
they can enter back into practice they have to bring back up
16 PEH's, that's 2 years worth.

MR. GREEN: Is that the same for retirees?
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MR. SMITH: Yes.

MR. SYPOLT: S0 there's functionally no difference between
the 2 except for the fee that's being paid?

MR. SMITH: Right.

MR. S8YPQLT: The problem with the argument that a person in
retired status would be a detriment to society is invalid in
that a person in active status would have the same
requirements, but yet that's allowed.

MR. SMITH: Right. The only thing it's providing was retire
at o2, you can retire and if you want to come back you just
do your Con Ed. You're not paying fees, okay? Prior to that
you know you'd be inactive but you're still paying a license
fee just to keep that license.

MR. SYPOLT: I have several ccocmments about series 1, if it's
my turn?

MR. SMITH: Mr. Dave Sypolt.

MR. SYPOLT. Thank you Mr. Smith, Mr. Chairman. Generally I
would like to make a comment that the West Virginia Code is
not properly cited throughout the entire text there. It's
used indiscriminately cited with the CSR code, which is quite
confusing for any West Virginia Code cite should be indicated
by WV Code. I just mention that, but I won't bring out the
individual instances or each count, 10-15 Limes that
occurred.

MR. SMITH: Okay.

MR. SYPQLT: More a a syntax type thing. Under 23-1-3.4c
there's an educational requirement and the equivalent for
experience. I notice or it was brought to our attention that
there is no provision in there for an individual who has a 2
year degree with more than 10 credit hours of surveying.
There's a provision for a baccalaureate degree with greater

than 10 hours surveying and baccalaureate with less than 10




Public Hearing July 9, 2007 Page 17

hours of surveying. No degree with 8 c¢redit hours of
surveying and an associate degree is less than 10 hours of
surveying. I think there should be some sort of a experience
eéquivalent for someone who has a 2 year degree with greater
than 10 hours of surveying education.

MR. HORNISH: You're looking at 3.4.c.4 where they're talking
about less than 10 you're saying that...

MR. SYPOLT: VYes.

MR. HORNISH: You're saying that there should be something
there for minimal?

MR. SMITH: Well that shouldn't be a change. I mean that's
proposed change. The 2 year degree was done several years
ago. The 2 and the 4.

MR. SYPOLT: Uh huh.

MR. HORNISH: It's on its way out.

MR. SMLITH: Right, but you're saying add another section.

MR. SYPOLT: Well I'm 3just saying you're recognizing
associate degrees with less than 10 credit hours in surveying
if you have an associate degree with greater than 10 hours of
surveying, then it should have more than half year's
experience equivalent.

MR. SMITH: Two and 4 and that's 6 right?

MS. BRIGHT: So it's just an oversight.

MR. &MITH: Okay. Yeah, there is credit for that and we've
got an evaluation and experience form, but it's not outlined
in here.

M5. BRIGHT: It's an oversight I think.

MR. SYPOLT: In other words it was supposed to be in here,
but it wasn't.

MR. SMITH: Okay we can take care of that.

MR. SYPOLT: That's what I thought. Okay because there are

people who may be attempting to become licensed under the old




Public Hearing July 9, 2007 Page 18

rule and we have some time to have to do that.

MR. SMITH: Well and we want all of them you know especially
going through school.

MS. BRIGHT: DBut it's the same under both.

MR. SMITH: Yes. Thank you.

MR. SYPOLT: Section 3.4.a.2. outlines one of the
reguirements in the procedure for applying for SI
Certificaticon, namely: "The applicant shall also attach a
letter notifying the beoard of his or her intent to make
application, except in such cases where the board has on file
a letter of intent submitted by the applicant beforehand. My
objection to that is it’'s my understanding at the time that
the law was written that section of the code was that the
letter of intent had to be submitted prior to the 31st day of
December, 2004.

MR. SMITH: That's right. That was the intent.

MR. SYPOLT: However we are beycond that point now so actually
is it not correct to say that that dcocor's been closed?

MR. SMITH: Not by counsel's recommendation, and they beat it
around. We've already talked to the AG's office as far as
and we've got a couple different opinions.

MR. HORNISH: The wording in the law did not get there to
clearly define that, and so what the board has finally
interpreted as far as how that ig right now the Code reads is
that the window is going to be open until 2072, which will be
8 years after the law was passed. Now...

MR. SMITH: Yes, it’'s the applicant's responsibility at that
point to produce the documentation that they had started
their experience route prior to that. So the burden of proof
is upon them,.

MR. GREEN: Even though they may not have yet sent their

letter?
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MR. GSMITH: Right. And we had to swallow that one wvery hard.
It was not pleasing.

MR. HORNISH: I will say this, that many of the states that
have gone to mandatory education 4 year degree we are right
there in sync with them as far as when their deadlines are.
S0 wWe are very consistent with the rest of the states as far
as passing mandatory education and giving them time lines for
people's experience to come through. S0 we are consistent
with other states now.

MR. SYPOLT: Okay under sub section 3.4.b.1 educational
experience just a syntax error that cites the West Virginia
Code so0o syntax is incorrect.

MR. HORNISH: Then you're 7just saying West Virginia Code
needs to be in there?

MR. SYPOLT: Yeah, well that's right but also you have the
section in there twice, should only pe one. 3.4.b.%1. And
subsection 5.5.d4 the board has required, my objection is the
board has required both inactive status and active status
licensees to pay the same licensing fee, even though the
inactive status person may not practice professionally, and I
think that's wunfair, and I believe a licensee who has
qualified as inactive should be required to pay a smaller fee
perhaps.

MR. SMLTH: Takes the same amount of time to monitor,
register and report to the state on a licensee whether
they're active or inactive. It takes the same maintenance
costs to maintain the reports that must be filed.

MR. GREEN: Do they have to renew that status every year?

MR. SMITH: Yes, I mean it's a choice that they make.

MR. BSYPOLT: Under sub section 5.5.d.4 on page 11, mny
objection 1s the subsection i1is incorrectly written as

modified and does not convey a complete thought. S0 there's
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soemething not right in there.

MR. RANKIN: That's the one earlier that we determined that
the word prior PDH for each year exempted do not meet... 5o
we've already discussed that.

MR. TETER: The words acquire PDH should remain there.

MR. SMITH: Yeah, up to a maximum of 2 years requirements.
Very good.

MR. SYPOLT: And that's all I have for series 1.

MR. SMITH: Thank you dear senator. Very good. You couldn't
get any more out of it than that? Any other comments?

MR. RANKIN: Yes, I'm Lantz Rankin, L-a-n-t-z R-a-n-k-i-n
and part 4.1 under examinations generally. 1t talks about
the board will give an examination at least once each year.
I would ask the Dboard to consider, since the number of
applicants are going down, the possibility that a person
could say could come into your office and pay the examination
fee and take their test something other than once a year.
Especially as we have fewer and fewer people becoming
qualified they couldn't be more valuable that we need to get
them working into the profession you know as soon ags we can
and you know if a person has to wait 9 months and 10 months
to take a test. You know that just seems like a detriment to
having those people in now. I know that's a difficulty for
the board with the person taking the exam and coming they're
paying to have the exam administered you know. That's Jjust a
suggestion that we do.

MR. SMITH: 7That's a 2 part gquestion I guess. Yes, it would
be. First on NCSS it's only offered twice a year, ockay and
you have to do it the same day. Every state in the union or
United States deoes it the same day. So vyou don't have an
option on that. The once a year reguirement, if we do not

have enough people or if there's a funding situation then we
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coculd only offer the test cne time a year, ockay? Sc¢ there's
just a hole there. 1It's open if the board would ever have to
cut back to that. Because you've got to pay for the exams
and then you got to pay them to record it, and right now
we're losing money when we have small applicants l1ike that
because we have to buy a certain number of tests and you
know.

MR. RANKIN: Where it come from from me is if a person is
ready to take that next step and it's just you know...

MR. SMITH: That's our goal too, as far as the board. And we
have discussed this, but you know we're still in the change
mode here, We've went to 5. You know we didn't have the
funding to operate really you know to take it up to those.
It's gonna come in behind us as far ag you know getting the
funding to support what we've done, so we've had to cut a lot
ot things out. As far as what we can do, as efficiency in
the board office and stuff, the underground exam has been set
up that way where we can administer inside, okay? That's
being done that way. They're being offered just keep rolling
them over and you know hopefully we can get to the point we
can do that with the state exam. Nationally you don'‘t have
any choice. It's twice a year, but the state exam could be
administered that way.

MR. RANKIN: Again, just my concern was let's say it
personally. If you're only getting it once a year that
really slows down a person's ability to come in and take the
test and take that next step, and I can see it more as a
problem as the requirement of what we've done ratchets down
the number of applications.

MR. SMITH: VYou're certainly correct. It does. And the only
thing is, the rules this is a minimum that has to be done,

okay?
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Was that an individual comment or Society?
MR. RANKIN: That was an individual comment.
MR. HORNISH: It might be noted that the applications we're
giving out, the majority of the applicants are coming through
the experience route, not the education route.
MR. RANKIN: And again that's gonna quit. That will cease.
MR. SMITH: Right.
MR. RANKIN: And I think that when you get past 2012 you're
gonna have very few where you'‘re gonna say, oh, 1 can't
afford to give the test. So it's gonna get you know, unless
things get ratcheted wup and people start meeting the
educational requirement it's gonna be tough.
MR. SMITH: I agree.
MR. RANKIN: The time that an applicant goes to another state
and takes all your fundamentals and comes back here and takes
the state portion, I think that you're not getting ahead.
MR. SMITH: Yeah, we don't want to be doing that, and there's
not, you know there's not a need for that, and I don'‘t think
we'll ever see that. Or I hope the profession holds stronger
than that. The one thing you may want to make note of as far
as our percentage and pass rate, it's the one coming in from
out of state that's coming and passing the test. Qur
percentage rate in the state's not very good.
MR. RANKIN: It means they need to take it more often to be
able to get...
MR. SMITH: The test or...
MR. RANKIN: Yes.
MR. SMITH: Or open the textbook more?
MR. RANKIN: Well it's just a concern.
MR. HORNISH: The NCSS is considering computer based testing.
They are looking into that, but I don’t think that they're

gonna change how often the exam, even if they go to computer
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based. Unless and they get into, and there's not any talk
that I know of they are planning to change how many times
it's offered.
MR. SMITH: Tt's the expense and the security of it that was
holding that up. That was demo'd whenever I first went on
10-12 years ago or something.

Anything else series 17
MR. RANKIN: The only other comment I would have is that I
take exception to the minimum standard being removed from the
code and into the rule.
MR. SMITH: Comment on it again, but we've beat that horse to
death, but you know that was a recommendation by government
organization committee that that's what needed to happen, but
you've gotta have them in place in the rules before you can
drop them from the code.

Dear Senator would you liike to comment on that?

MR. SYPOLT: Sure. It makes perfect sense if you think about
who passes the legislation containing the sentence.
Obviously most legislators don't know squat about surveying
so they'd be looking at laws which mean absolutely nothing to
them and they just take the advice of whoever talked to them.
Now if in rules and regulations then professionals sitting on
the board of examiner's would promulgate those rules and
bagically that's the purpese of c¢reating a professional
licensing board and giving them a certain amount of
legislative power in order to keep the technical details away
from the legislature if you're going to do it.
MR. SMITH: And society has more wvoice in the rules committee
than what you would on a legislative floor. Do you agree
with that?
MR. SYPOLT: I would agree.
MR. RANKIN I still register the wview though.
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MR. OSMITH: Puts vyou all in a better position putting em
there.

MR. RANKIN: That's the end of my comments.

MR. SMITH: Anything else series 1? Mr. Witschi you're gonna
provide us some proposed wording or the Society on the
retirement, some alternatives? |

MR. WITSCHI: We'll work on it, yes.

MR. GREEN: He needs them quick.

MR. WITSCHI: Yes.

MR. SMITH: Let's go to series 4. Any comments on series 47
Basically it's just a fee rule pulling everything out of the
rules as far as numberé and putting it in one place.

MR. GREEN: Again from the Surveyor Society concern for me
anyway, John Green, you've got our written comments there.
Unless you have any questions I don't really have any other
comments, except the fact that by and large the general
comments that I received were not in favor of raising the
fees.

MR. SMITH: The fees? You mean just fees?

MR. GREEN: Yes.

MR. SMITH: Have we received anything, any comment at all
other than the Society's comments?

MS. BRIGHT: Not as of Friday.

MR. SMITH: Okay-.

MR. WITSCHI Two conmments that were made to me on this
section as the, the one c¢comment what is the annual fee
increase of 50, maybe 50% is getting out of hand. The West
Virginia Professional Engineers fee is now only $40.00 per
year.

MR. SMITH: How many members of PE?

MR. WITSCHI: I'm, following that up. Yes, I understand we

have less members. Same costs, less members, probably more
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costs, less members on an advisory position. Yes, I believe
the fees have to go up. Whether or not these new rules and
regulations will cause us to have less people, would that
mean more money, and when do we say enough is enough?

His other comment was on the roster that you have
listed as roster for marketing purposes, $250.00. For some
reason, he was getting 'phone calls going where do they get
this from? And I explained to him that I don't think it came
from the board, but I don't know. What exactly does the PS
roster for marketing purposes, what do you give out and who
do you give it out to?

MR. SMITH: Marilee?

MR. WITSCHI: I don't see it any place in any other
regulation as to what this definition is.

MS. BRIGHT: It's basically given out to people vendors who
are using the 1ist to send our surveyors notices of
Continuing Education classes.

MR. WITSCHI: That's all?

MR. SMITH: Or junk flyers.

MS. BRIGHT: Or junk flyers.

MR. WITSCHI: So if any vendor is willing to pay $250.00 you
will give them all of ocur names?

MR. SMITH: They can go to the Secretary of State's office

and get it right now anyway. It's on the web page. We're
not a supply house. If they want it from us, we're gonna
charge 'em for it. They can go to the state and get it for
free.

MS. BRIGHT: Many of the...

MR. GREEN: Do other boards do the same thing?

MS. BRIGHT: Some of the boards do, yes. I've =een some of
the web sites and because you have like the bar association

they sell it by namne.
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MR. SMITH: Yes.

MS. BRIGHT: They have different scenarios.

MR. SMITH: We can't even get it from the bar association.

MR. ROBERTS: I have another question about that. I have
seen some other web site for boards in other states, and when
you guys have a web site will that information be free on the
web site?

MR. SMITH: As far as names and PS number. I don't know what
all has to be listed on that, I mean the personal data will
not be, no.

MS. BRIGHT: We haven't discussed it recently, but when we
originally discussed it would not be available. Pecple can
search and pull up a name but they could not pull up
addresses, but that has not been discussed.

MR. HORNISH: We have searched rosters on like PE boards in
other Jjurisdiction, and the only information we get off of
that is the name and the fact that they are a PE. It doesn't
even tell us if they're mechanical or electrical or whatever.

Gives no information as far as address, 'phone number, any
contact. When we c¢all them, they won't even give us that,
will they?

MS. BRIGHT: Well they won't give it because they don't have
it. They don't request it from the licensee when they submit
their licenses you know so.

MR. SMITH: I think the 8Secretary of State you can get an
address with the name, if I'm not mistaken.

MR. WITSCHI: Also is this the electronic version that you're
giving out or is this a...

MS. BRIGHT: The board's rule is a paper version.

MR. WITSCHI: Paper version only?

MS. BRIGHT: Paper version only.

MR. WITSCHI: Those are obviously questions he Jjust sees this
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listed on here and not knowing exactly what the
qualifications are and that no place in the code or the
regulations does it say what you can and won't disclose.
That we find, unless you know of some other place...

MR. SMITH: It got to be a public nuisance, calling in you
know requesting the roster and stuff 1like that. It was
available you know, but the ladies are wvery busy. They take
care of a lot of stuff right there on a very limited staff.
MR. GREEN: But that is public information?

MR, SMITH: That is.

MR. GREEN: And they are required by law to keep that list.
MS. BRIGHT: And it's given to surveyors who want it. It's
not charged. It's only charged to vendors who are going to
use it for marketing purposes.

UNKNOWN: So you're gonna send us for marketing purposes?

Mk, SMITH: That's I believe what it says. It's probaply
going. ..

MS. BRIGHT: And most of those are out of state.

MR. SMITH: It's probably domain info. If your Society wants
to pick it up and redistribute it, that's your... You know
we're just not a clearing house, same way as we're not a
bank. That's why we've got 5% on late fees.

MR. WITSCHI: As I said, this is just a comment that was made
to him obviously after receiving 'phone calls and
information. Trying to figure cut how they got hold of his
name and receiving those 'phone calls and then reviewing this
going, well that's how they got it.

M5. BRIGHT: Well we don't distribute any 'phone numbers.

MR. WITSCHI: But looking at this, he had no way of
interpreting whether it came from you or not. All he knew
was, as long as you got 250 bucks you were gonna give him

information, whatever that information was.
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MR. GREEN: Well that may have been a bad assumption on his
part.

MR, TETER: Well I haven't gotten any 'phone calls. I get the
mailings, but no 'phone calls.

MR. SMITH: Okay I know we've you know talked about the fees
at several different meetings we had, but basically is
everybody clear on that? I mean it's you know "X" number of
people and this is our budget. It operates very efficiently.
There is not, we got an extreme load still of, there's a good
turnover right now. It's done real well with the planning
and things hing, but there's a lot of expense. There's a lot
more recording that we've got to do to the government, to the
agencies. We're getting ready for another audit. all the
boards are getting ready to go through. And we don't need
that right here at licensing time and it takes extra time you
know to prepare all these reports, and Marilee and Connie's
time.

MS. BRIGHT: In this particular case, it's a 2 week deadline.

MR. SMITH: We're just getting extremely micro managed by
state government anymore.

MR. RANKIN: The only comment I would have on the fees is on
page 4, the failure to respond fee of §$500.00 and it seems
more like a fine than a fee, and I Jjust wondered whether
that's appropriate in the reason.

MR. SMITH: Yes, it is appropriate and the reasoning it is,
that's Jjust one way that you all do not have to bear the
costs of that. It should be the individual as a group. It
doesn't have to be lumped in with your license fee on how
you're gonna calculate your charge back out to each licensee,
what they're gonna pay. That money would go back into the
complaint section under the board’'s fund.

MR. RANKIN: It would just seem like the board would be more
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covered with a re-notification fee or something rather
than... It just looks 1like you know it's something to do
because you failed to do something. It seems more like a
fine, but if you're comfortable.

MR. GREEN: Well no, we're not comfortable with it. We had
the same comment. We feel like it's a fine, but as Greg has
said, we've argued this before and they still consider it not
to be a fine, but it is for failure to respond. Sc it is a
fine.

MR. SMITH: Yeah, if there's no ramifications and you can ask
Marilee how frustrating it is and Mark can tell you what, you
know you get people that know the law or they get an attorney
and they'll just set there and thumb their nose at you for,
you know 3, 4, 6 months and there's not a whole lot you can
do with them. Yeah, you can turn around and issue you know a
reprimand or you can 1is8s5ue a notice for them to appear. You
can subpoena them and the records or whatever you need to
make you know an evaluation on a complaint, but that takes
time. It takes you know a lot of board time, staff time. It
takes AG's time you know reviewing the documents before they
go out. And there's a lot of expense you know that goes into
that. You know we tried the cooperative method first on
dealing with complaints, come in and explain what's going on
and tell us what it is. It's not you know.

MR. GREEN: OQur position was that we felt that you could you
know if someone failed to do that, failed to respond to you
that's a violation in and of itself.

MR. SMITH: It is.

MR. GREEN: And you could revoke their license or whatever
for that and not even, you know not even continue with...

MR. B3MITH: Not without due process of law you can't. They

have got to have a hearing, gotta have their day in Court
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before you can jerk their license.

MR. GREEN: I thought failure to respond walved your rights
to a hearing?

MR. SMITH: No. Well I...

MR. GREEN: I thought that under 30-1-something if the board
when it could not locate somebody, could have a hearing or
could revoke a license without a hearing.

MR. SMITH: No, you wouldn't want to get to that point. You
know that's not allowing due process of law.

MR. GREEN: I think after 60 days or something that you can't
locate 'em.

MR. SMITH: And you wouldn't want that so... And all right I
didn't get it in the mail. We've got people won't pick up
certified mail. We've had to have you know a process server
went out there and serve them a notice for a hearing because
they wouldn't respond. So you know, it's just all expense.
It's time. You know we get together as a board and try to
review cases and get you know those things done, and this is
after the complaint review committee gets done with them.
It's just a lot of expense for the board.

MR. GREEN: Could not these additional expenses be assesgssed
in with the normal cost that you're allowed to assess the
complainant if they don't substantially prevail, then you're
allowed to assess the costs of the investigations and
whatever against that individual. Could this not be recouped
at that time?

MR. SMITH: You could recoup it at that time, but it's also
an unethical practice, failure to respond. You're...

MR. GREEN: That's a separate violation.

MR. SMITH: That's right, but we still have to have a trial
and a hearing to be able to you know make that stick. And

this is Jjust Chapter 30 Section 1 was revamped there about 3
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or 4 years ago by the legislature, and it's an operational
for disciplinary actions on all regulatory boards you want to
operate in the state, okay? And that's what's brought about
all these changes and how things used to be done, but you
don't want a regulatory board to have the power to just come
up and revoke a license without giving you a hearing. Just
'cause they didn't respond, and you guys are gonna respond,
but you know somebody that didn't want to and you just jerk
their license, then you end up in a law suit in Court, so how
many thousands of dollars is that gonna run you know for your
board's budget and everything? Being represented in Court,
and you know it gives the board you know too much authority
to do that. 8o you don't want that process to ever happen.

MR. HORNISH: Actually John there's a measure of truth in
what you're saying as far as the wording that's in the Code,
but the AG's office, you know would say yeah, you can
technically do that, but if you do it without due process you
are opening yourself up, and we have to prove that they were
had the potential to harm the public and if we were gonna
take that extreme measure. And it's interesting if vyou
follow these complaints, I would say 95% of the surveyors are
great about responding when we ask them to respond, but you
get this small percentage that it's not just the one time.
It's not just 2 times. Every time you ask for information,
you know it's 3 and 4 times that they will not respond to
you, and it is a real drain upon the whole process. Because
technically we are supposed to process a complaint within 18
months of the day 4it's filed, and so we're on a time
constraint to try to get these complaints through the process
and most of the time this type of a fee is gonna be
applicable to someone who is Jjust digging their heels in and

is not gonna cooperate with the board.
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MR. GREEN: There's another twist te that thing toc that we
had a problem with as far as the Society I think in some of
the discussions we had about this subject, and that was I
don't have the thing here with me but I don't think there's
anything in there that says that this is up to the board's
discretion just like failure. You know you don't respond in
30 days there's a $500.00 fine period. Now what if a guy was
deployed overseas or had some other reason that he could not
respond and did not respond. When it came to his attention,
he did respond but it was too late. What happens to him?

MR. SMITH: That's under board discretion to waive.

MR. GREEN: And if you so go ahead and waive it for him then
the other guy that didn't respond and you did fine him, would
he not have an argument to come back legally against the
board and say hey?

MR. SMITH: Uh huh, that's why it needs to be a good solid
case, and we have had military instances people you know
called out or overseas and that's been waived on them.

MR. SYPOLT: There was a bill this past legislative session
for the tolling of professional licensors and fees and
correspondence for deployed military personnel, and should be
in effect as of right now probably, a couple weeks ago went
into effect.

MR. SMITH: Okay.

MS. BRIGHT: We were doing that.

MR. SMITH: All right we were practicing that. We did that.
MR. SYPOLT: They've modified that more to make it consistent
across all licensing boards.

MR. SMITH: COkay, and while you're on the floor Senator, you
had a question there a minute ago?

MR. SYPOLT: Well I was just, no, I'll wait my turn.

MR. SMITH: All right.
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MR. RANKIN: I just want to mention, the comment was made not

toc condone or encourage them not to reply. The comment is
made in that if it's a fee and somebody would challenge it,
that it's a fine, not a fee. Then it would cost the board

money to defend you know the action if it's a fee. It seems
like a fine, and I think that somebody could object to that
and challenge the board on that, which could cost you money.
So that's you know and that's where I was coming from with
the comment not to condone, or not to try to get out of
paying some kind of a penalty for not responding. It's just
that it just seems like a fee, I'm sorry, seems like a fine.
If you're not able to collect fines, then it 7just seems like
you're asking to do something maybe you're not allowed to do
or that could cause some trouble later. That was the point
of my comment originally.

MR. SMIYH: Okay.

MR. SYPOLT: Ready to shift gears?

MR. SMITH: Yes sir.

MR. SYPOLT: Just a few quick comments. The first one under
section 2 definitions. That's incorrectly identified as
series 5. It should bhe 4, It would be embarrassing if it
actually got published that way. And I know we have already
discussed this before and probably no additional discussion
is necessgary, but I would just like to lodge my objection to
the fees associated with the certificate of authorization,
and I have it in written form, and I'll turn it in at the end
of the meeting. And that concludes my comments for series 4.

MR. SMITH: Okay. Any other comments on series 4°?

Moving right along. Series 5 standards for
practice of surveying. Open the floor, Society, individual?
MR. SYPOLT: Yes, there's a typographical error on section 4.
That should be hyphenated between 5-4 but it's 5.4.
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MR. SMITH: Where's that now?

MR. SYPOLT: Section 4. I think that should be 23-5-4 not
23-5.4.

MR. TETER: I had the same comment. I noticed the
difference.

MR. SMITH: Just a typo.

MR. BSYPOLT: Under section 4.2.b. my objection is that there
is no provision to accept the existing seals which were
previously accepted by the board. It does specifically state
in here their standard and that is the only standard to be
accepted. I have one of the older styles which doesn't have
a rope around the outside. It has hashs.

MR. SMITH: That's what mine's got too.

MR. GREEN: I think we discussed that at the meeting there
and you guys assured us that it was the intent of the board
to have that standard apply going forward and not require the
older ones to change. But like you said that's not reflected
in the rules as they are written.

MR. SMITH: Right. What did we come up with on that Mark, do
you remember? That's already in the comments, just one thing
we were getting was just 2 circles, you know and a name and
some of them, everybody, some of them were making up their
OWI.

MS. BRIGHT: Sguare.

MR. SMITH: Yes, sqguare.

MR. GREEN: I think in our discussion we were advocating that
ones whose seals were in compliance with the law at the time
that they were issued by the board should still be accepted,
and that language and you all had agreed with us at the
meeting and that language has not been reflected in that.

MR. HORNISH: No, I was trying to find it because I thought
that was in there, but what did you say we agreed to do?
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MR. GREEN: If the older seals that people have that were in
compliance with the law at the time that they were issued,
that they would still be accepted by the board.

MR. HORNISH: As long as they met the reqguirements in the
code.

MR. TETER: Then it means nothing.

MR. GREEN: I don't remember that.

MR. SMITH: Well there's always been an approved seal and
that's and it was the hash hatch marks when I came in, okay?
MR. GREEN: But that's what I mean by being in compliance
with the law.

MR, SMITH: At the time they were issued.

MR. TETER: At the time they were issued.

MR. HORNISH: No, I was under the impression you know that if
a person has 1is required fo have the word professional
3urveyor on their seal because that 1s what 18 regquired by
the code as of 2004, and it's just like you know if a rule
changes then from that peoint forward that is what was going
to be required.

MR. GREEN: From that point forward.

MR. HORNISH: Right and so any surveyor that's certified
after the 2004 deadline should meet the reguirements of the
code, which includes the words professional surveyor. Right
now we have made arrangements to where getting a new seal if
somebody needs to do that, it's gonna cost somewhere around
$24.00, 35, less than $30.00 to get a new seal. So it's not
like it's a tremendous expense for anybody to do that, but if
a surveyor has a seal prior to these rules going into effect
that has the words professional surveyor on it then we're
going to accept that. But if not, then they are going to be
encouraged to get a current seal with those words on it.

MR. TETER: I didn't know there were seals out there that did
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not say professiocnal surveyor on it.

MR. SMITH: Earlier on...

MR. HORNISH: The licensed land surveyors.

MR. GREEN: Oh, I see. I still think those ought to be
accepted if they were in compliance with the law when they
were issued. I mean how long ago was that?

MR. SMITH: The whole title was changed. That's, that was
the problem with it and everything had changed
classifications.

MR. GREEN: If that's the only thing is licensed land
surveyor versus professional surveyor I mean you guys know
that, right? You know the reason is because it's an old seal
and still wvalid, right? You have records of a person being
licensed and what have you, right?

MR. SMITH: That's right if that's what they were issued or
told to get at that timeframe, that's right.

MR. HORNISH: In working out some arrangements on the new
seal, you know the seal design and all this, in Virginia they
made a change to the seal from the PE's and 27,000 new seals
had to be ordered because of that change in the code. And so
in order to be compliant with the code, a surveyor needs to
have on his seal the words professional surveyor. I think
there's 3 things that are a minimum the code requires, the
name, the number and the words professional surveyor.

MR. RANKIN: But does those now will it have to have the
little stars and...

MR. HORNISH: Right let's say it this way no, no, if you had
the words professional. If your seal currently meets the
code, your  name, your license number and  the word
professional surveyor you will not have to get a new seal
that meets this design. It doesn't include.

MR. RANKIN: Well I had the same objection previously, but
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nowhere does it tell me I'm okay by not getting it.

MR. SMITH: We can add that in.

MR. RANKIN: Around the side and around the outside it says
professional surveyor and it's not a rope, the way that I
read the regulations I'm not to code.

MR. SMITH: That's right. That's right and we just need to
add a statement there to cover that.

MR. GREEN: Can a code and a law be retroactive like that?

MR. SMITH: Only i1f it stated so during its passage or
written in the text. All right?

MR. GREEN: Have you guys got an opinion from your AG on that
I mean even the code part of it?

MR. SMITH: On a professional part or are you talking about
going back into licensed surveyor?

MR. GREEN: Yes, yes. In other words having that code say
that when it was changed in 2004 deo you mean to tell me that
all these past 3 years that all these guys have been
illegally signing and sealing documents? I know that when
that was put in the c¢ode that was not our intent. I mean
that was one of the things that we suggested that that be
changed, and I don't think in any of our discussions did we
ever intend to require people that already had perfectly
legitimate legal seals at that time, to go back and change
them. It wag intended that from now on since the title was
changed to professionals that it should be changed in the
code as well. And that was one of the things that the
legislature did adopt. I mean is it something we overlooked?
MR. SMITH: Probably it has been.

MR. GREEN: And that law would be retroactive then and make
all those guys illegal?

MR. SMITH: No, that's never been the way we have operated

from the board's point on it you know if they've got an
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active license, but technically that's what under the law
right there's what has to be on it; name, license number and
professional surveyor. The board doesn't have time to take
issue whether somebody's got licengsed land surveyor on their
seal or not.

MR. TETER: Then why is it is there?

MR. GREEN: What they have it in there for is for people
getting new licenses.

MR. SYPOLT: And replacement seals.

MR. GREEN: Right replacement seals.

MR. SMITH: You've got to start somewhere with a standard and
go forward. That's just...

MR. TETER: I thought...

MR. GREEN: But it did not say... That's what we understood,
but it doesn't say that in that.

MR. HORNISH: Well...

MR. SMITH: We can make a statement in there as far as seals.

MR. GREEN: But that's what it said. It Jjust says boom you
know.

MR. HORNISH: I thought that that was in there.

MS. BRIGHT: It's on the blue piece of paper that you tender
with the license. That's where it is.

MR. SMITH: It's in our memo we sent out, okay? If the text
didn't get put in here, we'll see it gets put in there.

MR. HORNISH: I mean I can assure you I mean I don't know of
any surveyor been pursued because their seal did not have the
words professional surveyor.

MR. RANKIN: Yeah, but you can.

MR. HORNISH: That's true.

MR. RANKIN: But again you can still be reprimanded if your
pen is 29 1/2 inches long, correct?

MR. TETER: The only one who's gotten a letter...
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MR. RANKIN: The tool is there to be used unless you...

MS. BRIGHT: I have sent one letter in the last 6 years and
it was to the guy who the square one.

MR. GREEN: And again you could be sitting on a witness stand
and a hostile attorney up against you and trying to destroy
you. And a jury doesn't know.

MR. RANKIN: I would just suggest to the board that a lot of
people have a great fondness for their seal Dbecause they
worked so hard to get it and to keep it, and to change the
language on the seal and make them get new ones is an offense
to them, but also if the regulation goes in effect July 31st
there will be a lot of people with a seal that doesn't meet
the code so0 now are all those surveys invalid until such time
as...

MR. GREEN: Well that arqument could be made now because
technically they are. lt's the code.

MR. RANKIN: That's why I think that the language, some kind
of language that you know that the seal that you have if it
was good at the time you obtained it is goed now, I think
that's the concern.

MR. HORNISH: If the surveyor wanted to erase any problems
that might occur in a court case that would guestion whether
or not the survey was valid, $24.00 is a real small price to
pay to get a new seal. I mean this is not a great expense,
and. ..

MR. RANKIN: I just register the objection. The board has a
right to put anything in your rules you want. I Jjust put the
concern out that you know now my surveys are invalid because
I have a dash rather than a row and something that could be
used. ..

MR. HORNISH: Well...

MR. RANKIN: If the intent is for everybody to trade in the




Public Hearing July 9, 2007 Page 40

seal and get another one.

MR. HORNISH: ©No, no. That's not the intent.

MR. GREEN: If there was a mistake made when you did the code
in 2004 there's no need to repeat it again.

MR. HORNISH: Yeah, we are not, you know and that I don't
know why I thought that was in there, but this is gonna be
effective you know for all seals after the effective date of
these rules. And I thought that was in there.

MR. RANKIN: I'm just saying one of the concerns.

MR. HORNISH: Well that part of it I agree with you and
that's a wvalid concern, but we're not expecting everybody to
tear your seals up and begin again.

MR. RANKIN: And again when I make these comments I assume
that you all can consider them, consider them and thrown them
away, consider them and do something about it you know. It's
up to you. I'm just making a comment.

MR. SMITH: Well we've got 2 goals. This is rules. You know
we can't back up and change what's in the code. That's not
what we're in the process of doing right now. You know we've
got to make it easier to function as a profession where you
can be efficient and accountability you know to the state
and... You know if it's a main concern to the Society or is
it your know just a small handful that just you know wants
their little license land thing on it or whatever?

MR. GREEN: The Society we did get qguite a few people did
comment about that, and that's why we brought it up when we
met with you guys in April.

MR. SYPOLT: Ready to move on?

MR. SMITH: Yes.

MR. SYPOLT: Section 4.2.c.9. this 1is 1in the same area.
There was no mention of endorsement I noted and I don't have

any kind of endorsement, but older seals used to have SU for
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the underground endorsement. I see no mention of
endorsement.

MR. SMITH: ©Oh, that's in here somewhere.

MR. GREEN: We had the same comment about it.

MR. RANKIN: That's in the section concerning endorsements.
MR. HORNISH: Actually the code currently requires the
endorsement on the seal.

MR. SYPOLT: Okay.

MR. HORNISH: And at some point in the future there may be
additional endorsers other than surface underground.

MR. SYPOLT: I understand.

MR. HORNISH: And so to you know I guess what we're saying is
that's one situation where we if that part of the code is
changed at some point in time in the future, we don't want
these rules to be in conflict with that.

MR. SYPOLL: Okay.

MR. HORNISH: But the requirements for it are in the code,

and currently they only endorsement in the c¢ode 1is this

issue.
MR. SYPOLT: Under section 4.3.a.1. it's on the same page.
There is a typegraphical error on that section. Considered

an certified, I think that should be...

MR. SMITH: As certified?

MR. SYPOLT: As certified.

MR. GREEN: I read the comments, had the same one.

MR. SYPOLT: On the very next section 4.3.a.2. and I'll read
it. It says the seal shall be affixed and the signature
shall be ascribed in a manner that a copy of the certified
survey document is readily identifiable, and my objection is
that an embossed seal won't copy. Is that gonna be a problem
because you have accepted an embossed seal as an appropriate

way to seal a document?
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MR. SMITH: You shade them Jjust like they de in the Court
House. Just more authenticity to the document that it is a
copy and it did have a sgignature and seal. I mean they copy
my signature and seal and put it on elevation certificates,
but...

MR. SYPOLT: I don't think it's wanted by anyboedy.

MR. SMITH: Made my seal would accomplish it would have been
all right wouldn't it?

MR. SYPOLT: 1I'll say one thing. If they wouldn't have glued
it on there and coated it around you know it would be easier
to put through.

MR. RANKIN: Now that I understand the intent of your
thinking here, I think it would the other way. Is that when
you copied it should be that your signature and seal should
be affixed in such a manner that when it's copilied it's
readily identifiable as a copy. Which would mean and then
the embossing is an advantage because now you can't see the
seal. Or in a different color and because there are certain
contracts that you sign with people where I'11 give you 5
copies of this or I'll give you this or I'll give you that,
and that kinda goes against something like that.

MR. BSMITH: Well I'm gonna give you 2 things. 1It's in the
code for both.

MR. RANKIN: Okay.

MR. SMITH: Either rubber stamp or embossed. Some Court
Houses through the state, some only take certain seals. Some
want embossed, some want stamped and I've went round and
round with you know a couple of them myself, but what happens
is the client gets it. He gets an embossed seal, gets a copy
or the attorney copies it and he keeps the original in his
file and you know they take it to the Court House for

recording and then you get a clerk that doesn't want to be
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cooperative or is following the letter of the law. There's
not a seal evident then you know. Doesn't say that it has to
be an original being presented for recordation. It can have
you know signatures and seals on the plat then it complies
with the recording laws under what the clerk's and everything
have to run by.

MR. GREEN: But their intent was that it do copy?

MR. SMITH: Yes, mainly sSo it can be identified. That's the
whole intent behind it.

MR. SYPOLT: And under section 6.2.c. which 4is the section
about disseminating facts and data. My objection to that is
that I think it's a dangerous requirement and the entire
section should be removed or subsection. Or at the very
least the word shall should be changed to should to allow
more wiggle room and I feel strongly about this mainly
because part of our reguirements as a land surveyor is to
collect information about boundaries in the vicinities and by
preventing another surveyor from speaking to me about that
actually limits my ability to do my job. And I understand
there are situations where a surveyor has to make a choice
you know not to reveal information, but I think by putting it
in the rules it's a dangerous place to go.

MR. GREEN: Certainly the boundary information.

MS. BRIGHT: I've got it.

MR. BSMITH: You've got it? It's been kicked around quite a
bit and counsel's went through it. We've had 2 or 3
different attorneys and stuff look at it. You know it‘s more

of an equitable obligation standard but you've got some

people that's you know not scrupulous. Case in point does
you know survey for the client. He doesn’'t want the
information you know released. S0 the surveyor goes and

gives it to the adjoiner that shows the clients has got a
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building across the boundary line. He had no business giving
the information to the adjoiner.

MR. SYPOLT: With that rule you're protecting the surveyor
from himself. If he gives himself up to liability.

MR. SMITH: Well he should be if he acts in that type of
manner.

MR. SYPQLT: I would agree but this rule protects the
surveyor from himself and you know doing something he
shouldn't do to really harm himself. I don't know that it
would harm his clients. It might open him up to a civil suit
I would think.

MR. HORNISH: I think that's a two edged sword, well and also
is protecting the public by at least bringing up the issue
and 1if a surveyor wants to deal with this in a written
contract with the client then they c¢an easily resolve this
issue, but there have been several situations where the
public has been harmed greatly Dbecause the surveyor
disseminated information when they did not have the client's
permission.

MR. SMITH: Okay let me clarify something. We Dbeat this
around and went through you know a couple different attorneys
even outside the AG's office who works for us, and on the one
draft o6.2.c. and you gotta follow all the context through
here. Where it says shall, should. 1It's not binding 1 mean
100%, but I mean it has some weight.

MR. SYPOLT: More of a guideline than a hard rule?

MR. SMITH: Right.

MR. SYPQLT: I think that's fair.

MR. SMITH: I mean it's always questionable that way, but
then you know 6.2.c.1. clarifies that, the licensee should
use discretion when disseminating.

MR. SYPOLT: Right.
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MR. SMITH: Okay? So it's not for the practicing professional
that is a professional. 1It's for the unscrupulous out there.
And that doesn’'t bind anybody.

MR. SYPOLT: I think that's a fair compromise in my mind
anyway.

MR. SMITH: Comment?

MR. RANKIN: I commend you for that because then the way that
I read it ths owner is to make that information privileged or
never to be distributed is on the client and not on the
SuUrveyor. Bzcause you know if we have something that comes
up from 15 years ago and we give that information out the way
that it would be otherwise is that we're responsible for
that, but I like that.

MR. TETER: Let me go ahead and add a comment there. Don
Teter. Becauase I did have a comment in my written comments
that I gave vyou about the same thing. 1 said that even
though I'm still not entirely comfortable with all this
language, it 1s considerably less troublesome than the
previous version. And I would just kinda like to add that to
the discussion. It is tremendously improved over the version
that concerned us before.

MR. SMITH: Right.

MR. SYPCOLT: Are we ready?

MR. SMITH: Yes sir.

MR. SYPOLT. Sub section 7.3.g. is on page 9. I'd like to
read a sentence in here. Maybe you can tell me what it
means. I get a little lost in those. It says the client may
regquest a plat not to be supplied by the surveyor unless
required by law, rule or regulation. I don't know exactly
what that means. I think what they're trying to say is the
client can reqguest that you don't prepare a plat for them,

just doesn't want that.
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MR. GREEN: No, they say supply, not prepare.

MR. TETER: It also says not to be supplied. Reguest a plat
that's not to be supplied by the surveyor wunless it's
required by law, rule or regulation. That's a little bit
troublesome the way it's worded.

MR. SMITH: Where are you reading that?

MR. TETER: That's on 7.3.g. third line down.

MR. SMITH: Third paragraph up from the bottom of the page.
The client may request a plat not be supplied by the surveyor
unless required by law. Well it's required.

MR. HORNISH: Can I make a comment on it? The client could
give an exception for the client to overrule other laws that
are in the code regarding a plat being prepared for a survey.
So this is written not to conflict with the code, but bring
the license up. You Jjust can't read that one little
exception to minimum standards without seeing the other
places in the code where plats are required.

MR. TETER: Uh huh.

MR. HORNISH: So that's this wording, although I don't know
if it's doing a very good job. I mean that's up to a lawyer,
but it's the intent of it is to bring to light the fact that
a surveyor must supply a plat with the boundary survey
according to the code, and if there's nothing stated in the
code and a client does not request a plat the he doesn't have
to supply it, but he can do it so at that time that one
minimum standard say well I don't have to supply a plat.

MR. SYPOLT: Well let me put up a scenario for you. A client
comes to me and say you know Dave, you surveyed our land a
couple years ago. I need you to remark this line, somebody's
tore the fence down and all the stakes are down. Now that's
a survey. It's a boundary survey, but you know vyou've

already surveyed and you've given him a plat so he's Jjust
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well I don't really need another plat or description. Just
go out and put stakes in the ground for me. Now would that
be a legitimate time when I wouldn't have to prepare a plat?
MR. GREEN: You've already prepared. You've already supplied
the plat.

MR. SYPOLT: But I'm doing another survey.

MR. RANKIN: You're just re-monumenting the previous survey.
MR. SMITH: Yeah. ,

MR. TETER: Wwhat I would do in that situation, would be I'd
go ahead and give them another copy of the plat, signed and
sealed again saying I restaked this line this date.

MR. SMITH: Yeah, I've done that.

MR. SYPOLT: But let me add another comment too. It's kind
of reiterating what Marks was saying. It's 30-13a-25
actually requires that when you do a boundary survey, vyou
will draw a plat.

MR. SMITH: That's minimum standards.

MR. SYPQLT: That's not minimum standards, that's the code
separate from minimum standards.

MR. SMITH: Separate section.

MR. GREEN: Yes, there's a whole section called delivery of
plat or something like that.

MR. SMITH: Right.

MR. GREEN: ESeparate section.

MR. SYPOLT: In fact there's conflict in that...

MR. SMITH: There is.

MR. GREEN: I have a question about this section. Are you...
Can I?

MR. TETER: Let me go ahead and just make one more statement
about that. The point that I have made whenever I've done
the minimum standards course to people that if it says in one

place in the code you will do a plat and it says in another




Public Hearing July 9, 2007 Page 48

place you don't have to do a plat, you better do a plat.

MR. HORNISH: Thank you Don. We appreciate you very much.

MR. SMITH: That's pretty much the whole point.

MR. GREEN: The guestion I have about that is that you know I
think there are legitimate times like he points out when
someone is doing boundary survey that they don't really need
to do a plat, but in this particular instance if this... I
mean if you're talking about the, the part of the code that
you cited that this is to not be in conflict with, that's the
minimum standards, right?

MR. SYPOLT: Yes.

MR. GREEN: That's the rule that gives the exception, right?
Well this is the minimum standards, then why do you need
that?

MR. SMITH: This is in a rule, the other is in the code.

MR. GREEN: Yeah, but you're moving the standards to the
rules.

MR. SMITH: We have to get the rules passed first and then
you can go back and delete that section from your code.

MR. GREEN: Just a question.

MR. SMITH: 530 there are, they will be in conflict until all
that happens.

MR. HORNISH: But as far as the board is concerned there is
no conflict because we recognize the other places in the code
that plats are reguired. 30 if a surveyor comes to us with
that by a complaint and says well the minimum standards says
this, then we're gonna say yeah, but the code says that.
This is just kinda reiterating as far as our position on this
issue.

MR. SMITH: And what we have talked about doing just to take
this a little bit further and clear some of this up, is doing

like an interpretive zrule with the scenario that Dave
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mentioned. Just to codify that, that you know there's times
that 4it's not needed. Or if you've got a plat on record
that's you know less than 10 years old and you're gonna go
reset the corner, whether you did the survey or not, it may
not be required to do a plat, but provide some type of
documentation that can be placed of record. You know just to
remonument the corner. There are certain times you don't
need to I mean as far as I'm concerned, and especially if
you'll write a description. Now a plat may be more needed
than what the description is.

MR. GREEN: Suppose you don't need to remonument anything?
Suppose vyou're Jjust marking the line between 2 existing
monuments and he's gonna build a fence?

MR. SMITH: Why do one? I mean there's no need, but we need
something to c¢larify that to kinda you know take care of
these discrepancies in here. That's something vyou know we
want to do and intend to do.

MR. GREEN: 3¢ you think at some point in time you may
entertain a thought of an interpretive rule to elaborate on
that?

MR. SMITH: Yeah, it needs to be. It's a waste of time and a
waste of... Doesn't help the public a bit. You have to go
write a description to do it, 'cause vyou've gotta do that
toco. It's not just a plat.J And why write a description for
one line just to...

MR. GREEN: I think the Society would probably be in favor of
that, don't you?

MR. SMITH: It's just something that needs fixing, and it's
needed fixed for quite a while.

MR. GREEN: Yes.

MR. RANKIN: May I suggest different language for the

sentence?
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MR. SMITH: Yes.

MR. RANKIN: The client may request (and insert the word
"that") that a plat not be supplied (and take the word "to"
out), not be supplied by the surveyor unless such plat is
required by law, rule or regulation.

MR. TETER: He's saying the same thing.

MR. SMITH: Right.

MR. RANKIN: I was confused when I read that too.

MR. SMITH: It is worded wordy.

MR. HORNISH: It is within the minimum standards and that's
why it was attempted to be worded that way.

MR. SMITH: As far as I'm concerned, you can pull that
clients authority to regulate that, throw it out the door.
It should be a professional's call.

MR. GREEN: But it does leave it open or does recognize that
there may be an instance where you don't need to do that, but
you know I can see where people can take that too far and use
it te try to get around preparing one when it clearly does
need to be done.

MR. SMITH: Well case in point you know there's a complaint
and that was one thing. The complaint wasn't filed because
they didn't do a plat and description, because they ended up
in a boundary dispute basically is what it was, but the guy
couldn't produce it. He didn't draw a plat, didn't write a
description. Well the client didn't need one, but so what he
does, that was his verbal contract because we showed him
where he was you know in conflict with the law. So what's he
do? He goes back and rewrites his contract that he gives out
to his landowners. Sends us a contract for the board wanted
to know if this will work so he doesn't have to draw a plat
and description. Every time a client signs that thing...

MR. GREEN: He doesn't want to ever do a plat.
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MR. SMITH: That's right, and he didn't. That's Jjust you
know, but still there'd be calls come up and property get
transferred. That's, I thought that took pretty good,
something to supply that back to the board. Okay Dave.

MR. SYPOLT: 7.3.g.6. on page 10 toward the top. I just want
to make a comment about the abbreviation found. I had an
objection to that whenever it was put in the law to begin
with. I mean I understand found or set, but did you actually
check and find what the designated abbreviation is for that?
MR. HORNISH: ©No, really we don't.

MR. TETER: I have made the same comment that basically it's
kinda silly to have it in there.

MR. SMITH: Strike it?

MR. HORNISH: - All right comsider it stricken in my opinion.
MR, SYPOLT: Under 7.3.h. my objection is well I guess maybe
you have already answered this. Since there is an exception
for preparing a plat (which there really isn't, it's just
supplying a plat). Shouldn't there be an exemption for
supplying a description also?

MR. GREEN: I don't think they have the same compliance with
the code issues to deal with on that.

MR. SYPQOLT: There's nothing, and I'm not familiar that says
you have to write a description at all.

MR. GREEN: It says you do, but it doesn't have that
exception that they had to comply with.

MR. HORNISH: That's correct. That's correct, but you're
alsco correct that there may be some need to have an exception
there.

MR. SMITH: Right that's what we talked about having this
interpretive rule where sometimes a plat may be just
appropriate.

MR. HORNISH: ©Possibly.
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MR. SMITH: But not need a description, is really not needed.
MR. HORNISH: Possibly we c¢ould look at putting some type of
wording in here to deal with that as well?

MR. SMITH: Yes, I think so.

MR. HORNISH: I mean you know more about this than we do
Dave, if you write this into the rule I mean that wouldn't
necessarily be in conflict with the code.

MR. SYPOLT: No, the rule can never supersede the code.

MR. HORNISH: Right.

MR. SMITH: So the rules of boards are clarified.

MR. GREEN: And I think that the code says you gotta do a
description. |

MR. SMITH: Yes.

MR. GREEN: If you excused it here, I think you'd have to
file it.

MR. SMITH: I think it could be dealt with when we make an
interpretive rule with the plat issue. But it may take a
process of time to get it all cleaned up, but at least you
know the board's position how everybody should operate. That
way it deoesn't put them outside the law if you've got an
interpretive rule setting there.

MR. GREEN: Yes.

MR. SYPOLT: All right under 7.4.d4.4. it's at the bottom of
page 11. It says a minimum of 2 dimensions shall be shown
for each improvement unless it is irregular in shape. And
just for clarification in my mind if the rule never states
whether more or fewer dimensions are required if the parcel
is irregular, or the item that you're tying to the dimension
is irregular, if it's an irreqular shape does that mean you
have to have 3 dimensions on it or 5 dimensions? Or does it
mean you can get by with one, or maybe you don't need any.

It Just signifies that there is you know exceptions for
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irregularly shaped items shown on a plat as far as what needs
to be dimension of, but it doesn't really clarify what you're
supposed to do with them. I would ask that be either
stricken or gualified or clarified.

MR. SMITH: These were taken out of the old standards.

MR. SYPOLT: This is under mortgage surveys.

MR. SMITH: Yeah, right. This really came from...

MR. HORNISH: This was out of ZXentucky mortgage inspection
which...

MR. GREEN: Then you guys massaged it to make it fit?

MR. SMITH: Well this really you know I think Rick Sypolt did
that about 10-12 years ago.

MR. HORNISH: Back in 2000.

MR. GREEN: Okay.

MR. HORNISH: And we took his work plus Jeff supplied some
stuff from OChio, so we pretty much incorporated that into
this. So I think these are some things, you got a house
that's got is rectangular and all you need is a roof and the
input shown on there. S0 it's irregular, so if you got a
figure 8 shaped pool there, I mean how are you gonna
dimension that really? It's not gonna happen.

MR. GREEN: Right.

MR. HORNISH: So...

MR. SMITH: I don't know. You got any wording? Just that if
you read the mortgage inspection laws that comes up in stuff
like that, vyou know they want if it's rectangular 2
dimensions fine, if not they want porched this dimension that
show how it fits the structure and...

MR. SYPOLT: I know I think that a of times with mortgage
inspection surveys I think that the outer rule would apply.
You've got all CSM type things and it's pretty well spelled

out what you have to do in there, and it's actually one of
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those check marks from table A if I'm not mistaken. If they
want dimensions of structures at ground level.

MR. GREEN: And optional?

MR. SYPOLT: And optional. So I'm not sure it even needs to
be in here.

MR. HORNISH: Just word that sentence a minimum of 2
dimensions.

MR. SYPOLT: Right. I don't see any purpose in it. I just
see it as confusing.

MR. HORNISH: Because basically the bank or the financial
institutions do it.

MR. SYPOLT: Right. Well that sets their standards. They
know what they want.

MR. SMITH: You all move the minimum of 2 dimensions shall be
shown for each improvement. Or just take that whole sentence
¢lear out?

MR. SYPOQLT: I'd just say take it all out because sometimes
we don't care what the dimensions are.

MR. GREEN: Sometimes they're just looking for encroachments
and stuff.

MR. SMITH: Right.

MR. SYPOLT: No sense in making it more complicated that it
already is. And one last thing that should be wvery simple
which is 9.4.b. It's actually on the bottom of page 13, but
the issue I have with that is on top of page 14 and the last
Sentence. I think there's a typographical error there. It
says "or refuse to issue the license as is meet and proper
under all the circumstances". I'm not sure what that was
supposed to be.

MS. BRIGHT: That's correct.

MR. SYPOLT: 1Is that correct?

MS. BRIGHT: That's the term that was in the earlier rules,
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but I've gone back and looked it up and I don't have that on
this exactly, but the meaning of meet is correct, but...

MR. SYPOLT: Meet and proper so it's actually a proper term?
MS. BRIGHT: It's a legal term.

MR. SYPOLT: Okay.

MS. BRIGHT: But I don't remember specifically.

MR. GREEN: Would the surveyor know what that means to comply
with it I mean?

MR. SMITH: Well do they need to worry about it?

MR. GREEN: I don't know, do they?

MR. G&SMITH: Disciplinary action. That's when those were
rewritten, but I know that's...

MS. BRIGHT: So that's what led to it.

MR. SMITH: And it's probably not gonna apply I mean unless
you're under a hard disciplinary review from the board that
your license is not going to be reissued because you got a
complaint and you're a severe harm to the public. Then you
can not reissue a license if they apply for it., and that
only applies like if you come right in the transition time
for renewal.

MR. SYPOLT: Actually as I read that rule it doesn't apply to
surveyors, but it applies to the board and how you will use
the information that is supplied to you for reapplication for
a license.

MR. SMITH: Uh huh.

MR. SYPOLT: That's all I have on series 5.

MR. SMITH: Okay. Just a comment on your like the
improvements and stuff. We had guys they were only hired to
do a boundary survey. They weren't hired to show the garage
or whatever it was that was over the boundary line. The
client didn't ask them to. That was his contractor

agreement.
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MR. TETER: It showed evidence of possession on or near the
boundary line.
MR. SMITH: Yeah, but his contract you know stated otherwise
so that's what he was trying to argue.
MR. GREEN: He needs to do some work on that contract,
doesn't he?
MR. SMITH: Yeah, not the same one we had before but... We've
got a couple ones out there.

Anyone else series 47
MR. GREEN: Series 5.
MR. SMITH: Five excuse me.
MR. RANKIN: Yes, I do. And we don't have to make you know
elaborate discussion if we don't need to, but in 2.11
ownership line means a line or series of lines supported by
good marketable title. Does that now mean I have to have a
title opinion before I can survey a piece of property? Just
as a question.
MR. SMITH: No.
MR. RANKIN: Qkay. It would make it seem like I couldn't
survey something unless I had proof it was good marketable
title. But sometimes you have to survey something to figure
out where it is to do that title. It's just the observation
I had there and who would determine that it's good marketable
title? You know that was part of it, and I think I seen that
comment in somebody else's. Unless you've already had it,
just please consider it.
MR. SMITH: Mark, do vyou remember exactly where that came
from? Knud?
MR. HORNISH: I don't know if that was his attorney side
Speaking or his surveyor side.
MR. SMITH: We did have Knud go through all these things

too, as far as extra scrutiny. Because you know there's no
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need to have rules developed and everything to where it is
gonna put the surveying professional out there in a bind by
having to comply with these things, or put them into an undue
predicament, you know like when you do get in Court. There's
got to be some professional judgment and stuff, and we don't
want them to get pinned down to where like I say if you're
not in compliance if that rebar isn't 29 1/2...

MR. GREEN: And are you qualified to make that?

MR. HORNISH: I think there's probably a better way to word
that.

MR. TETER: Yeah, I'd like to go ahead and add a comment
because I had a specific comment on that. The previous
proposed version stated that an "ownership line" can only be
established as a boundary by order of the court. And the
problem that I have with the current language is, and I'm not
sure since it's in definition how it even applies, if it's
even used in the rules, but I don't think surveyors have any
business saying there is good marketable title. And I think
it should be clear somehow that a surveyor is not saying
there's good marketable title. I don't think attorneys would
like kindly on surveyors offering title opinions.

MR. SMITH: No, no, that's true, but I know what part of the
process was and that was and vyou even addressed that in
Morgantown at a standards thing up there, but you may have an
ownership line or a title line described by deed or
instrument that describes a piece of property that is a
boundary or ownership line. Then you've got possession line.
Well both shall be shown if you've got you know a difference.

MR. TETER: And either one can end up being an ownership
line.

MR. SMITH: Could be, that's right.

MR, TETER: But I think if you put some of that clarification
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that was in the previous wversion that the gquestion of
marketable title could really only be...
MR. SMITH: Ownership supported by, let's see, by recorded or
public documents of record.
MR. TETER: Now like I say, I'm not sure where ownership
lines even appears elsewhere in the rules or 1if the
definition is applied to it.
MR. SMITH: S0 we can ask Knud on that, but I guess my first
thought on it would be to refer to documents of public record
as ownership lines.
MR. GREEN: As opposed to a claim line or something?
MR. SMITH: Well instead of saying good marketable title.
MR. TETER: Instead of saying good marketable title.
MR. SMITH: So it was supported by documents of public
record.
MR. TETER: I would be more comfortable with that.
MR. RANKIN: Yeah, because it can be in the public record and
still not be good marketable title.
MR. SMITH: That's right.
MR. TETER: But at least the surveyor has something to rely
upon.
MR. SMITH: Yeah, because that's basically what you're going
to survey. You're gonna survey that deed or whatever or the
will if it's described in it.

Next?
MR. WITSCHI: 23-5-2.1. This is a comment that was given to
me. Does the term right of way need to be included? I
believe there may be a difference between an casement and a
right of way. It is a legal question, not a survey question.
MR. GREEN: A right of way is an easement, isn't it?
MR. SMITH. Correct that's my understanding. An easement’'s

any encumbrance on the property. A right of way would be
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underneath of an easement.
MR. TETER: I'd like to offer a little bit of clarification
there. As it's been explained to me, that a right of way is
generally or can be an eagement, but a right of way may also
be used as say railroad right of way could be in fee
ownership. The word right of way is used somewhat
interchangeably. In other words, an easement might be a
right of way, but a right of way is not necessarily only an
easement.

But I think the language here is talking about the
creation of a new easement or right of way. I don't see a
problem with it because either way you're simply saying that
whatever you're creating it should bhe defined.
. SMITH: Yes.
. TETER: I think that's the intent of the rule.
. SMITH: That's the intent, yeah.
. GREEN: I don't have a problem with it.
. WITSCHI: I think his gquestion was, does he, obviously

SBEERBB

u have listed easement. Does the word right of way need to
be in there also?

MR, TETER: I think so.

MR. WITSCHI: As a separate term?

MR. GREEN: Since none of us are lawyers I don't know if we
could actually answer that.

MR. TETER: A lawyer never uses one term when he can use two,
so we'd better leave it in there.

MR. GREEN: Where's A.J. when you need him?

MR. SMITH: That's right. We'll run that one back through.
I think you all offered something with the right of way
describing it?

MR. HORNISH: You guys talking about the boundary survey
thing?
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MR. SMITH: Yes.

MR. HORNISH: Knud made a comment to me about that. He said
that the words surface and mineral need to be added to the
boundary the definition, and he suggested partial and
complete, which after our discussion today as we define
partial survey the whole discussion about the plat being
required if you have already done it before, I don't know who
that would all play into this but...

MR. SMITH: Well I think that partial resurvey, you're going
back out and even though you're not gonna do a whole tract is
the context he was coming from in that one.

MR. SYPOLT: I recall it different than that definition. I
mean what 1is a partial survey? You only did half of the
reguirements? I mean it's still a survey. It's just a survey
part of the parcel, not a whole parcel.

MR. RANKIN: It's still a boundary Survey.

MR. SYPOLT: Right.

MR. GREEN: Certainly.

MR. HORNISH: I would definitely concur with that, but I
think the surface and mineral ought to be added to that
definition because we just received some information here
recently that was asking about that so.

MR. GREEN: How would those words be put in there? How would
it read? Because that's something we haven't looked at, we
haven't seen at all.

MR. HORNISH: That's correct.

MR. GREEN: ©So I don't know how we'd comment on something we
haven't seen.

MR. SYPQLT: Well you could write up after it to say
"boundary survey" means a survey of surface and/or mineral
boundaries in which property or easement lines etc. etc. Do

it right there at the beginning.
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MR. HORNISH: Right.

MR. SYPOLT: I think 1in the code there's actually a
definition of surveying being measurement of a point falling
above or below the surface of the earth. It's almost implied
right there.

MR. HORNISH: Well maybe that wording would be better surface
and subsurface.

MR. SYPOLT: That's Allan's words.

MR. WITSCHI: Okay I'm done for the day. For the year.

MR. SYPOLT: And we could also have aerial maybe.

MR. HORNISH: Yes, but they are above the surface.

MR. GREEN: Above the surface.

MR. SMITH: The firmament.

MR. SYPOLT: Yes, the firmament.

MR. SMITH: We don't even have to lock at aerial, it's still
in effect on the surface. If they are discovering like an
air writer it would have to be related to the surface.

MR. TETER: Really to me, it's a boundary is a boundary
wherever it is, whether it's up there, down here or below.
If it's a literal boundary it's a legal boundary, a proper
boundary is a property boundary.

MR. TETER: S0 the consensus is it would be in compliance
with the code as far as definition of survey, and it
clarifies that because we have had some issues arise.

MR. GREEN: I don't think I would have a problem with it the
way he just described it.

MR. TETER: Right.

MR. GREEN: I don't see any other Society members.

MR. SMITH: Do you want to relay that wording and shoot it by
us again?

MR. WITSCHI: Something will be submitted as soon as Dave
gets finished with it.
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MR. SMITH: Marilee's got it don't you?

MS. BRIGHT: Yeah I've got it.

MR. SYPOLT: If I could just reiterate it means a surace or
subsurace syrvey. That's all you need to say really.

MR. SMITH: Sounds good.

MR. GREEN: And this is in definition of boundary surveys?

MR. SMITH: Uh huh.

MR. GREEN: So then we're expanding the definition of
boundaries so it doesn't really apply just to properties and
easements and things but...

MR. TETER: Well it always has.

MR. RANKIN: It always has. We're not expanding it, it
always has. It's Jjust that Knud in his legalistic mind wants
surface and mineral, and I think it's already there. That
property is property whether it's on the surface or...

MR. SMITH: But if it's spelled out then, right. If they
spell it out, then you know it's there.

MR. WITSCHI: It may be some other area.

MR. GREEN: So you have to comply with all minimum standards
and write a description just like you would with any other
boundary survey, right? Boundary survey is boundary survey.
MR. SMITH: It all runs back to the same origin. Origination
of title was free at one time. It all relates to the surface
and the boundary.

MR. TETER: It would not be effective in 0il and gas permits
plats because you're not determining boundaries there. No
more so than you are in mortgage inspection.

MR. GREEN: Absolutely. You survey the boundary of it and
then write a description of it. |

MR. SYPOLT: That becomes a problem. As far as the
permitting goes, you are required to the committee process to

notify the joint owner.
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MR. RANKIN: I wasn't trying to get into it too much. We're
not demanding, he's Jjust seeking to clarify what we have
already discussed.

MR. SMITH: But it would go surface to surface, subsurface
you don't see any problem with it as far as the coal or
anything like that?

MR. SYPOLT: No, I don't see any.

MR. SMITH: Any other comments?

MR. RANKIN: On that section or other sections? On COA's in
general. You know it says you got to go in and look at the
application fee in part 4. A person can have an office and
up to 50 employees and pay $500.00 whereas you know let's say
I'm in Town A seeking to expand over into Town B. I have a
total of 10 or 15 employees and I have to pay $500.00, and I
have to hire another surveyor to try to open up an office
over there. I object because there's no mechanism that I
could try to expand my surveying business with you know and
try to get more business and open up an office over in the
next town without having another licensee when a person can
have an office and supervise up to 50 employees. You know if
the intent of the rule was to make sure that there's somebody
supervising those employees I don't see why that I couldn't
have 7 people in one office and 7 people in another office
doing boundary work and could still supervise their work
sufficient. Whereas somebody out of state has somebody in
here and could be supervising 50, so and we've had these
discussions before about opening up an office. Dave Jackson
I thought he specifically said you know the views on that,
but I just want to say I don’'t see any way to do that.

MR. GREEN: Where iz it now?

MR. RANKIN: COA's in general and I don't see a way for a

person to try to reach out and expand you know economically
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te an adjoining town or adjoining county without having an
office there with a surveyor, another licensed surveyor. I
think that there are situations where that office could be
sufficiently supervised without having a person in that
office and I think it's no different a situation than a firm
having 50 employees surveying in the state of West Virginia
and they're in Columbus or Richmond or somewhere.

MR. SMITH: COkay vyou're talking small numbers, 7 here, 7
there. You can apply to the board for...

MR. RANKIN: Yeah, and get another big fee for it, right?

RM. GSMITH: No, If you want a COA. You're gonna supervise
both offices under one CQOA?

MR. RANKIN: Yeah.

MR. SMITH: You can apply to the board for approval of that,
and it costs $200.00.

MR. RANKIN: Under special supervision application, is that
what that is?

MR. SMITH: No.

MR. GREEN: No.

MR. RANKIN: I thought before I was told there was a fee for
that. So there's no fee for that?

MR. SMITH: ©No, thank you for bringing that to our attention.
MR. RANKIN: Then I object to the fee, and if it's clearly
stated that I could do that without a fee because you know I
don't see any difference between me surveying 20 employees in
2 adjacent counties or and somebody from out of state
supervising 50 employees. I think... |

MR. SMITH: That's why we have the exemption in there.

MR. RANKIN: Okay.

MR. SMITH: And I'm sure you can submit the information the
documentation to support your position, but if we don't and

we just open it wide up, then it runs helter skelter. We got
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somebody working in Martinsburg and they're living down in
Boone County and supervising an office over there.

MR. RANKIN: And again I just wanted to bring that up.

MR. GREEN: That was a change the board me in response to the
Society's wvoicing the exact same concern at our April
meeting.

MR. RANKIN: Okay I didn't go to that one and I apologize for
taking up the time, but I did have a comment on the fees,
it seems like it's been satisfied. I also had a comment on
4.2.e. on page 4 there's a misspelling in that section also.
"As soon a practical" should be "As soon as practical. And
that's just little stuff. On page 6, 4.3.f. I commend the
board for talking about the modifications of documents
already filed in the Court House. I would encourage more
stringent recordation rules somehow, and I don't know how you
can do that but...

MR. HORNISH: That's in the code too.

MR. RANKIN: On page 7 I did have objection to 62c¢c which by
changing from shall to should is great. On page 8 on 6.3.cC.

"

I'm a little concerned about how say the words nor

indiscriminately criticize other licensees' work or..." I'm
a little concerned about how a future board may interpret
that, and who determines what indiscriminately means?

MR. SMITH: We have beat that one around at council too and
stuff on it like that.

MR. RANKIN: Just register my concern.

MR. SMITH: All right.

MR. RANKIN: On page 12, 7.4.g. I commend the board for
putting the language in there that descriptions should not be
or shall not be prepared on a mortgage inspection. I think
that's great.

Any my last comment in section 5 is on page 14,
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9.5.c. The board may require the person demanding the hearing
to give reasonable security for costs and if the person does
not substantial prevail they'll be assessed the costs. I
object to a person being assumed guilty and can't go through
the appeals process without having to put up what could be a
large amount of money.

MR. HORNISH: Where were you?

MR. RANKIN: 2.5.c. The Board may reqguire the person
demanding the hearing to give reasonable security for costs.
I don't know what you mean by that. Do you want them to post
a bond? Do you want them to deposit money beforehand if you
guys think it will go on for 3 weeks and you have attorney
fees and all that. It's like making them pay up front when
it's for something that may never happen and I have an
objection to that. And that's my comments.

MR. SMITH: On the last one that wording is taken out of the
30, Chapter 30, Section 1, or Article 1 and operation of the
boards through disciplinary. I think that's right where that
came from.

MR. RANKIN: I still wouldn't agree with it there either.
I'd just register my objection to that. You know I could see
a persgon you know that is getting on their feet or not as
succegsful as other people, that you guys would or a future
board, could say you have to post a security of $20,000.00
and if they don't have it, so because it's such a large fee
they would just admit to anything that board would want to do
to them, and T don't consider that good, a good way to do it.

MR. SMITH: That was brought up in discussion, and of course
the attorneys you know comment was, you know the reasonable
fee is in there. So you know about what it costs if you call
a hearing. You know you're paying for your court reporter

and the time and stuff so it has to be within reason. it




Public Hearing July 9, 2007 Page 67

can't go, you know something that never happens in a trial
basis or anything.

MR. RANKIN: And again a future board with malicious intent
could justify anything as reasonable.

MR. SMITH: And that's something you always want to watch

for. Let the laws and rules have to deal with that.
MR. RANKIN: That's why I bring it up.
MR. SMITH: You had a comment on recordation. I think it's

severely needed. I'd like to see a, or one of the things I'd
like to accomplish over the next few years is you know see
something done with that and get a mandatory reccordation
statewide, and you know just need to get a task force or we
could get a...

MR. SYPOLT: 1It's already in the code.

MR. SMITH: We could get a group together and maybe get a
little funding out of the legislature need will require
clerks and some of the legislative staff down there, and that
way make sure we have a full sweep of the code and everything
to do it during review.

MR. HORNISH: Could vyou elaborate on what you just said, as
far as mandatory...

MR. SYPOLT: Yeah, there's a section of the code which
mandates that when a property is transferred by a survey,
that the survey must be recorded with the transfer.

MR. SMITH: Uh huh.

MR. SYPOLT: So most clerk and most attorneys do not provide
that. I shouldn't say clerk. The clerk records what the
attorneys give them. Most attorneys, several attorneys, many
attorneys don't provide that. They ignore it.

MR. HORNISH: My conversation with the c¢lerk and their
representative is that they are absolutely frustrated about

that, and my advice to them is don't transfer it.
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MR. SYPOLT: Right, but see sometimes they don't realize
there's been a survey performed. You can't necessarily tell
on the face of the document.

MR. HORNISH: My comment to that is that especially when
there's a partition then there has to be a new tax parcel
number from the Assessor ought to be a flag.

MR. SYPOLT: Uh huh. They're valid to a surveyor.

MR. HORNISH: So you know and in talking with them they're,
you know the lights are going off. Well then maybe we have a
little bit of hope.

MR. SYPOLT: I think there's a lot of stuff that come back on
them, especially when they have to do transfers and slips it
over to the Assessor's office and the Assessor comes back to
them and says, what is this? You know and it causes problems
and they talk to one another and they realize that sometimes
the attorneys are not supplying the requisite information.

MR. SMITH: We started the complaints about 6 years ago, and
last year was the first time we finally got any action out of
the auditor's office and that's why they set up a county
clerk's +training, and it has worked wonders. I know the
board office has fielded hundreds of calls. Mon County has
‘probably got 50% of them. Your clerk is very good up there
and a few attorneys who went head to head with us up there.
MR. SYPOLT: Yeah, there were several of them I know of that
absolutely refuses.

MR. SMITH: And the auditor is basically, when they're not in
compliance we can let 'em know. They're gonna work on that
issued. Any other comments, anything?

MR. TETER: I have some general comments and then a few more
specific ones, although a lot of my specific ones have been
dealt with, and I'll give a written version of this.

MR. SMITH: Okay.




Public Hearing July 92, 2007 Page 69

MR. TETER: The entire beginning of what I have to say here
does not require any specific response. It's just a general
comment that I'd like in to the record. The first couple of
paragraphs of my written comments talk about that we didn't
get the opportunity to comment before the submission, but I
believe that's really being taken care of by the process
we're going through here today that this isn't yet fimal. To
a certain extent you can kind of ignore the first two
paragraphs of what I have to say. _
MR. SMITH: Let me comment on that real quick. Just, you
were apprised of the comments wvia your liaison to the board,
and we were informed that there were no problems to his
knowledge of what we had reprepared.
MR. TETER: Well we're taking care of that issue today.
MR. SMITH: Okay.
MR. TETER: But just in general, these are general comments
that have as much to do with a difference of philosophy as
anything else, but I would like to get read into the record.
What I did not adegquately express to the board on
April 25th was my opinion that we were not there because we
thought the proposals were a good idea and merely needed to
be refined and improved. We were there because we thought
many of the proposals were bad ideas and we desperately felt
the need to attempt to remove or revise the most onerous
provisions.

It is my opinion that the board needs to carefully
reexamine the concept that writing new rules will somehow
solve the problems of inadequate surveys and careless
surveyors. Based upon my experience during 25 vyears as a
licensed surveyor, and 6 years as a member of the board’s
complaint review committee, I do not believe this to be the

case. There 1is clearly a difference between the board's
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philosophy and mine. Most of the cases I have seen of
incompetence, negligence, carelessness, etc., have involved
reasonably clear viclations under existing rules and
additional rules would not have been required for the board
to take action. Too many of the proposed series 5 rules will
simply c¢reate nit-picking ways to chastise or discipline
perfectly good surveyors for purely technical viclations
which have little or nothing to do with the quality of their
work. We have been assured that is not the intention of this
board to do that, but can they speak for future board
members? The proposed rules are so detailed and voluminous
that it may be nearly impossible for many surveyors to not
find themselves in technical violation of some of them unless
they set aside several hours each week for reviewing the
rules.

The board may be technically correct in the
statement that there will no "impact on costs and revenues of
state government". There may not be a direct cost in tax
dollars, but some of the rules will inevitably 1lead to
somewhat higher survey costs, and many of the rules directly
entail higher cost of doing business for surveyors and those
costs must e passed on to the consumers of surveys. In the
board's introduction to the proposed changes they states
"this has been a significant investment by this board and
other interested parties to refine these rules..." There is
at least an implication here that the other interested
parties were willing participants in this process, cheerfully
volunteering their time. In reality, any of us who took part
in the process did so because we were seriously concerned
about the potential harm some of the rules as originally
proposed could have caused. We invested that time in "self

defense". I have personally spent nearly a week of my own
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time, as well as motel, mileage and meal expenses in this
process, and I am sure some others have spent at least that
much time or more. This is not an insignificant burden for a
self-employed small businessman. It is also worth noting
that we were told on April 25th after considerable waffling
around and lowering of the numbers, that the board has made a
minimal financial investment in the rule revision process,
but they now point with pride to their ‘“significant
investment".

The board also states that "it is our belief the
future returns for the public health, safety and welfare will
be immeasurable". It is my opinion that this statement, is
at the wvery least over optimistic, and at the wvery worst
could be considered naive.

I believe it is time for the board to slow down
the cycle of constant rule revisions, in order to concentrate
more of its time and energy on enforcing the existing rules.
It is also time to allow members of the profession to spend
more time actually solving surveying problems instead of
having to constantly review rule change proposals. This
comment is particularly relevant to changes in the minimum
standards rule.

In our discussions with the board, we were
freguently told that the proposed rules did not really say
what we thought they did. Surveying rules should be in
simple and direct language, which clearly means what it says.
Surveyors should not have to hire attorneys to advise them as
to what the surveying rules actually mean.

In general, the current documentation is much
less troublesome than previous versions, and I am not here to
stridently oppose these proposals. Indeed the revision
process cited by the beoard has considerably improved the
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submitted documents. However, if these rules are approved I
would like to clearly state to the board my opinion that this
is enough! Constant rewriting of the rules makes it difficult
for surveyors to keep up. In particular, making changes more
often than every 4 years does not seem prudent, when there is
a 4 year cycle for the required continuing education courses
on standards. When substantial changes are made more often
than every 4 years, it is entirely possible for extensive re-
writes to have occurred twice or more before a surveyor has
to retake the minimum standards course. The best way to help
ensure that surveyors stay abreast of and in compliance with
the rules, is to allow the rules to have some stability,
rather than being subjected to freguent tweaking and
revision.

Now that's just my general philosophical
comments. A number of specific comments that I have, we've
already dealt with. I just wanted to go over a couple of
others that we didn't talk about yet.

These are all in series 5. 6.1.d. I have no
problem with the statement that "licensees shall be objective
and truthful in professional reports, statements or
testimony". However, the rest of the rule saying "they shall
include relevant and pertinent information in such reports,
statements or testimony" makes me uncomfortable, and I
expressed some of this before. The specific concern being
the question "who decides what's relevant and pertinent" and
the ©possibility for second guessing of a surveyor's
professional judgment.

All right that's been dealt with. 5.7.3.e. reads
in part "set monuments shall be durable, reasonably stable,
with the name of the licensee or surveying firm identified on

the monument". Does that mean that my current caps, and
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those of many other surveyors, with my initial and license
number will no longer be legal? Is that what is intended? The
rule as it's written says it has to have the surveyor's name.
The previous language states ''shall have caps or some other
means to identify the surveyor" and I feel that language was
much better. The intent apparently being to alleow other
parties to identify the surveyor. I think the rule is now
it's going to be too specific by requiring the name.

MR. HORNISH: What's your site on that?

MR. TETER: 5-7.3.e.

MR. GREEN: Doesn't the current code say your name, your
company name and license number?

MR. SMITH: Uh huh.

MR. TETER: Would this be in noncompliance?

MR. HORNISH It may be. Of course there are different
methods at arguing the rules. Just because there's a problem
with the language in one place doesn't mean we should
perpetuate the problem in another place, particularly when
we're talking about removing those things from the code. So
basically what's your issue?

MR. TETER: The issue is that the rules say that it would
have the surveyor's name on the cap. My caps, and those used
by many other surveyors, have the license number and the
initials of the surveyor.

MR. GREEN: And I use one with the company name and license
number on it.

MR. SMITH: I do too. You know we've been through this 4
times. You're now coming back with this stuff. I mean just
keep reinventing the wheel here. I mean we gave it to you
all to you know revamp this stuff what you wanted on that.

MR. GREEN: That's what we're here for.

MR. TETER: Well that goes to my comment too of the amount of
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time that it takes to do all of this and the guestion of
falling in love with writing rules. And I don't think it's
the intent of the beoard to try to discipline somebody for
using simply their initials and their license number rather
than their name. I don't think that was the intent.

MR. SMITH: No, no, the intent to rewrite the rules was
recommendations from counsel basically, because we keep
getting our butts kicked in complaints, not being able to
enforce what's out there. Yeah, and we know the intent and
what should be done, but time after time you know... You've
got guys out there that's just they have no business working
whatsoever and all they've got to do is get an attorney
involved and stuff with it and they set there and nit-pick it
apart. Well there's not enough detail, so we add detail to
cover us of what we've gotten bitten on before. Because we
can enforce what they're doing out there. The whole process
is you know we don't want to keep setting there and regoing
through these complaints. There's no need to spend you know
2 or 3 months on one of them when they start getting
involved, and then turn around and walk out and have no
justification at the end. Neothing happens to the surveyor
because of a technicality where you can't really do that on
account of this rule. You know it's vague. You can go ahead
and challenge them against it. You may end up in Court.
Well if you end up in Court, you know we don't have money to
go finance a big Court hearing and you know go through with
that, so you try to work out a compromise or a settlement
agreement. There's no need to you know keep reinventing the
wheel. You either want, you say enforce and regulate. Then
you turn around and say well you know don't do anything else,
but you don't have the ammunition to go do it. How are you
gonna do it? That's the whole purpose of all these things,
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getting them prepped.

MR. TETER: I think you're responding to my general comments
rather than my specific comment here.

MR. SMITH: All right yeah, that's why there's detail in the
rules. That's why things need to change.

MR. TETER: Well getting back to my specific comment here on
the identification on the monuments. The language that was
in the previous version of the proposal saying that they
shall have caps or some other means to identify the surveyor,
making it clear that the intent is to identify the surveyor
rather than rule specifically requiring the surveyor's name
is what my concern is, and I don't think that would be a
difficult change to make.

MR, SMITH: It's not, and it should be that way. I mean it's
you know just been an oversight, but you know we've Dbeen
through these things about 3 or 4 times now and you know it's
just now coming to light. You know basically we've kind of
backed off the standards and let you guys deal with .

MR. TETER: This is Jjust now coming to light Dbecause this is
the first time this language appeared in the rules. I liked
the previous version that we went over.

MR. HORNISH: Well I don't see this as a problem. This is a
direct comment from Knud Hermansen, as far as his suggestion
so I don't have a problem with the original wording either.
50 that can be reinserted back in there without any problem.
MR. TETER: I have another comment on 7.3.e.1, 2, & 3 loocking

at them kinda in a group. Three does allow artificial
markers to be "of sufficient length to maintain its
position". 1 and 2 don't have any such discretion for pipes
and rebars. I agree that a minimum length reguirement is

desirable, but 1I'd 1like to see the addition of some

qualifying words such as "when feasible" because there are
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times when 30 inches simply is not feasible. But I certainly
would not want to see us back off of a minimum length
requirement.

7.3.9.3. plat requirements. This 4is the same
concern that I have expressed numerous times. The
requirements of 'name and location of any creeks, rivers or
roads within the scope of the survey'". Who decides just how
detailed and precise such information must be? Must logging
roads or 4-wheeler trails be shown? How about abandoned or
overgrown roads? Does every small drain or water course have
to be shown? I think the language needs to be modified to
allow the surveyor to use judgment regarding which roads and
Streams are significant and which are not.

MR. HORNISH: Where ig this again?

MR. TETER: 7.3.9.3. My concern is when it just says the
name and location of any creeks, rivers or roads within the
scope of the survey, it creates another of those
opportunities to go after the surveyor, either on the part of
attorneys or on the part of future board members because a
small stream has not been shown, because an insignificant
road has not been shown, and I think there needs to be some
sort of language there that allows the surveyor to use some
judgment regarding what roads and streams are significant.
And of course it also could stand some qualification as to
how precise that information needs to be.

Somebody acting in poor faith, and I'm not
attributing that type of motive to this board, somebody in
the future acting in poor faith could require that an actual
location be made of any small stream or drain anywhere within
1000 acres tract where the surveyor wquld not have any
control points within literally thousands of feet of that

stream.
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MR. SMITH: Do you have some new proposed wording for that?
MR. TETER: I don't have proposed wording, but I can work on
that certainly. Really just a qualifying phrase is all we
need and I'11 get something to you.

7.3.h.17. The preamble shall include the type of
parcel or lot being described. I do not understand the
meaning of the word '"type" in this context. I think T
understand that you want language saying a tract of land or a
parcel o¢of land or a lot ¢f land, but I'm not sure all of
those are really clear distinctions. It's not a point that's
worth spending a lot of time on. The more important point
that I have with regard to the description is 7.3.h.2. It
will now be required that the body of the description will
include "a reference to the accompanying plat or report
attaching it to and making it a part of the description”. I
have often found it useful to include in the preamble words
such as "being designated as Parcel A on the plat attached to
and made a part of this description'. Now it will be against
the rules for me to include that in the preamble instead of
the body, and I think it's a good example of the unforeseen
problems created when rule making becomes too specific in
technical matters. And of course the general philosophical
guestion that I don't think it's necessary to have this
detailed a rules about description rights. Obviously not
everybody feels that way.

In report reqguirements 7.3.4i.1 they say
"documentation of the research and the weight given to the
significant documents". I absclutely agree with the concept
of explaining the weight being given to the significant
documents. I'm not entirely comfortable with the phrase
"documentation of the research" because I believe it will

often be interpreted as requiring a listing of all documents
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examined in the course of the research. And I don't think
such lists are useful since they do not explain the weight
given the documents. They can be misleading regarding the
depth of the analysis and there 1is the danger of an
inadvertent omission of 1 or 2 documents from a lengthy list
could be unjustly cited as evidence that a surveyor did not
properly do their job.

One other comment on mortgage inspection plats,
7.4.4.5 it says "location  dimensions of the major
improvements as they relate to the property line shall be
shown...”" 1In discussions at the Elkins chapter it was thrown
around that when it is supposedly clear that a mortgage
inspection survey do not involve the actual determination of
boundaries, such dimensions should only be approximate, and
the rule should say so.

And my final specific comment is originally this
is in mortgage inspections 7.4.¢ written legal descriptions
for a tract or parcel of land shall not be prepared based on
a mortgage inspection unless the minimum standards for a
boundary survey are met, and my comment there is since I am
complaining about numerous matters in the proposal, I feel
that I should commend the board for adding this language at
our urging. And that covers my comments.

MR. SMITH: Are those written?

MR. TETER: Yes.

MR. SMITH: Anybody else? Mr. Hornish any comment?

MR. HORNISH: Well I guess I'd like to respond to Don's
general comments. Number 1 as we all know the profession of
surveying is changing quickly, quicker than it ever has in
the past. One of the reasons for this rule change is to
position us in order to be able to accommodate those changes

more quickly, or more let me say it this way, more
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efficiently, okay? So that's why we have reorganized the
rules.

Number 2 you know I hear a lot of words about
we're adding this and we're expanding our authority and all
this. A lot of these rules is the board's attempt to define
the current policy of the board which has yet up to this
point, has not been written. So this is an attempt to make
the, everybody aware of the beoard's position and the current
policy that we are following in regards to our
responsibility. So we're not adding a lot of things. What
we're really doing is defining how we are operating, and I
think we have made a diligent effort to get comments from and
I think the comment process has been good. I think that
there are definitely some things that need to be changed,
that have been changed and that the comment and even today
your comments. You know we're definitely entertaining them.
It's not like we're trying to ramrod this thing through. 5o
there's a lot of reasons why we're doing this, but you know
change is happening all around us and when you get with the
other boards in the other states and you get the flavor of
what's going on--there are changes in the wind. And if the
board does not position themself to be able to move more
quickly in these areas instead of opening up the entire code
or opening up the entire rule, we can specifically deal with
areas that need to be changed. So this is a reorganization
of what's already there plus a definition of how we are
operating as a board, and then there are some changes, yes.
Like field requirements and things like this, which we feel
like we need to address those, and so I mean that's the
motive behind this, and I mean I don't know what else to szay.
MR. TETER: Well one of my comments actually that I didn't
read to the board was I respect the members of the board both
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personally and professionally and do not guestion their
motives in proposing the rule changes. Perhaps I should have
read that into the record in the beginning. And I do also
recognize in my general comments that the process that has
been gone through has tremendously improved the proposal, but
I do still firmly believe that we need to reach a point where
we say '"this is good enough. We're gonna live with this for
awhile”. Rather than coming back next year or the year after
next and saying we need to add this, we need to add this, we
need to expand here. That we need to reach a point where we
have some stability with the rules.

MR. GREEN: I'd like to say one other comment as regard to
Don's general comments too that as legislative committee
chairman and kind of working with this review on behalf of
the Society, I have received a whole lot of comments, and by
and large as far as just general comments they reflect the
general comments that I have received from a lot of the
membership. We've never taken a poll or a vote on that, but
I think the Society concurs with his general comments with
respect to enough is enough. I've received a lot of comments
from members to that effect.

MR. TETER: We're prepared to live with changes certainly and
that's why I also said that I'm not here to stridently oppose
this proposal. We believe this proposal, hopefully with a
few additional amendments is going to go through, and we're
prepared to live with that.

MR. HORNISH: I'm gonna be real up front with you I mean
everybody in this roomn. That because change is happening
that's beyond the control of any of us in this room, that is
gonna regquire us to continue to look at what we have and what
do we need to modify it in order to keep up with the changes

technologically and everything else. So to say that encugh
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is enough, well that's not enough, because things are
changing in the world, and if the surveying profession is
going to stand up and take their place in the current
technology that we are involved with right now--then
additional changes down the road are gonna have to occur. I
personally believe that the way that these rules are
structured is gonna give us the ability to do that without
jeopardizing every other rule or the code or anything else.
It's really putting us in a good position, and frankly in
reading the current rules as they are now you know
everything's a little bit here and a little bit there. You
can tell it's like the lady that had 18 kids you know and you
know every time a kids' born a room was added to the house.
Sc I mean that's how the rules are right now, and sc these
now have some sense of organization and structure so we can
deal with things as the need arises.

I can assure you this is not fun for anybody,
okay? It's not fun for anybody, but I think the need was
there and I would admit this though and sometimes when you're
looking at this and vyou're involved with things, 1like
complaints for example, and you see all the stuff that comes
in; sometimes there is a tendency to get the swing of the
pendulum a little too far to one extreme and it effects the
guys that are out there and gals that are out there doing a
good job. You know in my experience in the short time I've
been on this board is that there's only a few names you keep
seeing over and over and over again. The rest of them are
just out there doing a great job at what they're doing. And
50 there is a tendency, and I think the balance, I think the
pendulum is swinging a little closer to the center line now
with the process that we've gone through. No, it's not fun
but you know I do agree with you that it's better than what
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was originally submitted.

MR. TETER: Well I could perhaps clarify just a little that I
don't question the need to revise rules to respond to changes
in technology. But revising rules with things 1like the
requirements for showing c¢reeks and roads and minimum
standards for boundary surveys, that is not a response to
any change. That is simply making more rules with regard to
the same things we've been doing for years, and that is the
area that I would like to see stability in. I would have no
problem with additional rules coming along next year or the
year after, specifically addressing changes in technology, or
adding endorsements for that matter. But the minimum
standards themselves I believe 1is an area where we need to
see stability; the minimum standards for boundary surveyving.
MR. HORNISH: And the intent of those minimum standards you
know when we pulled the original submittal was to go back and
Jjust use them as they were in the code with some necessary,
as few necessary changes as possible. Frankly you know in my
opinion if that statement wasn't in the original, there's no
need to expand on it, but as far as the description writing,
I'm willing to show you some of the data, there is a drastic
need to give some conformity within the surveyor profession
about these descriptions because those descriptions are far
worse than their plats. They are worth seeing, and there
definitely needs to be some standards there.

MR. TETER: Actually I'm probably against the trend of many
of the Society, but I don't have a problem with taking it out
of the code and putting it in the rules, and then I know
there's people in this room that disagree with me on that.
And like I said, overall the document that we have now
compared to the document we started with what a year and a

half ago, is much, much improved.
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MR, SMITH: If I remember right, the last rule change was
2002,

MR. TETER: Well the law was changed in 2004.

MR. SMITH: Right. The rules, is that right?

MS. BRIGHT: It was actually 2001 the major changes. Other
changes have been a word here and there.

MR. SMITH: But that's the last time.

MR. TETER: The rules themselves.

MR. SMITH: And we don't set around and beat on these rules
just to have something to do. It's for operation of
efficiency.

MR. TETER: I think it Jjust illustrates whether it’'s rules or
law, and we have law that's being called the rules.

MR, SMITH: Well with what Mark said, one comment, you are
gonna have to change all the time if you want to stay abreast
of your profession, and it’'s not necessarily just in rules or
whatever vyou know. Last year you lost a section of your
operation on your profession with coal bed methane work. You
know maybe a lot of you all don't deal with it, but you've
got a lot of people and your Society mainly is affected by
boundary surveyors for probably 60%, 70% of you or some in
you know coal construction, but the majority part of it.
You've gotta think the whole group what goes on in the state
out there whenever you do that. There's a lot of people out
that's affected by the surveying community. And it's gonna
happen again, you know whether it's gonna be on the legal end
what easements and right of ways; if you don't stay or top of
that, somebody else is gonna be doing 'em. Land people is
gonna be doing ‘em, appraisers, you Kknow. Something gonna
happen. So you're gonna have to watch what's going on in you
know the legislature. Maybe you don't want to be active
every year and do something, but you know I would think you'd
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want to at least protect your turf and what goes on.

MR. TETER: Actually I do have one technical gquestion too.
Presuming that this process goes forward now on an even keel,
what is the projected or effective date of the new rules?

MR. SMITH: That would be July 1, of '08. It's a long
process.

MR. HORNISH: The fees would not be effective until 709,
isn't that correct?

MR. SMITH: That's correct.

MS. BRIGHT: And COH by December.

MR. TETER: December of '08.

MS. BRIGHT: For the calendar year '09.

MR. GREEN: What about with the exam application fees and
that sorta thing? Do you have to file an exam would it be in
effect then?

MR, SMITH: Correct. We missed one increase Jjust where we
were not apprised of it, and I guess there's gonna be another
increase in the license exams coming up, but they don't give
us enough notice to where we can get through our legislative
process to catch up. S0 we're gonna have to set there and
foot the bill for the exams, or a portion of it, and they're
gonna continue to keep raising their fees on the national
level.

MR. GREEN: Whose that?

MR. SMITH: NCSS.

MR. HORNISH: And the fees that are charged to the board is
the same across the becard. It is not based on the number of
licensees you have or whatever. We get charged the same fee
as California does.

MR. SMITH: What's the Society’s standpoint on support of the

rules and so forth once they are submitted or turned in for

approval?
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MR, GREEN: I think like Don said, we're not at this point
here to stridently oppose and we have commented and we have
conveyed to you, I've conveyed to you the comments that I
have received from my membership and I don't see us opposing
these rules as long as the concerns are addressed. Either
those are incorporated into the approved rules that you
submit or satisfactory explanation is given for it. OCther
than that I can not really comment on something that we have
not seen at this time.

MR. TETER: IT'm also confident if we submitted it to a vote
of our membership whether or not to actively support the
changes, the vote would be no.

MR. GREEN: Yeah.

MR. TETER: I don't anticipate asking for a vote of the
membership on this, but I'm very confident that if it was put
to a vote of the full membership the vote would be to oppose.
But like I said, I don't anticipate there being a process for
us to put that to a vote, and the most that we can say here,
and we don't really have the authority to speak for the
entire Society or even the authority to speak for the entire
Board of Directors of the Society, but the most that we can
say is that with our concerns being met we don't intend, at
least the ones of us in this room, to actively oppose. And T
just don't think it’s in our capacity to give a commitment
beyond that.

MR. RANKIN: I will say from things that keep coming up and
you explained a little bit of it Mark in that saying the
language out of the requirement from the cash came from a
Knud comment. Well when there are people out there getting
like John's been disseminating and now that shows up and
that's new language in their eyes. To vyou its language

that's been added after a comment, but in their eyes its new
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language. ao if there's things that show up in this that
seems to be entirely new, I mean after today I <can't
guarantee that there won't be no oppose. I mean it made
sense to me when you said that on why there's some additional
language 1in there is that it's from comments. It's from
other things that you've been doing, but if vyou have new
subjects coming up that haven't been here you know the
distrust is fostered and it will grow SO I'm glad you
explained to me where that additional language came from.
And it did come from Knud. It came from a comment and you
are responding to the comments, but there are other people
that will look through this stuff and say 1 never Sseen this
language, are they slipping something in? So you know that's
where some of it comes from, but I think that if you guys are
cognizant of that and can consider that into your...

MR. HORNISH: I can understand how somebody would perceive
that, but at the same time I believe that the board has been
very up-front with the rule changes all along. We have not
tried to hide anything. We have been open to comments, SO
but I can understand somebody's perception, but in reality T
think we have been very diligent to receive constructive
criticism to make these rules better and that process 1is
happening I believe.

MR. RANKIN: At the same time I consider as a board and
administrative wise and can see how that could be perceived
and just wanted to bring that observation to light.

MR. SMITH: Further comments?

MR, SYPOLT: Just a gquestion. How many comments have you
received on these? I mean do you bhave numbers? Is 1t 5
comments, 107

MR. SMITH: None.

MR. SYPOLT: None, okay.
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MR. SMITH: Last year when we submitted them there was only 3
comments filed statewide.

MR. SYPOLT: So it hasn't been a whole flood of mail coming
into the office?

M5. BRIGHT: The only official comments we received was from
the Society on Friday.

MR. S8YPOLT: No, I have written comments I'm gonna turn in
today.

MR. RANKIN: And Knud was not an official comment?

MS. BRIGHT: That was part of his comments.

MR, HORNISH: Well he commented through PDF notes. He
reviewed it and he sent us a little vyellow stick'em notes.

MR. SYPOLT: That was the only comment that you sought?

MR. SMITH: These were discussed in the last board meeting.
You all had a representative there too.

MR. GREEN: This is the same process that we participated in
at the meeting we attended at the board in April. Knud was
through the same type of process before the submission ever
occurred, and that's why there was the new stuff that was
submitted that you referred to.

MR. SMITH: Anything else?

MR. GREEN: I have one other comment. When I was talking to
Mark earlier, you had mentioned something about the series 3
would Dbe proposed, proposed revision to series 3. I never
did see that submitted and I was wondering has that been
submitted or will it be submitted?

MR. HORNISH: It has not been approved by the board yvet so
the final ruling has not been approved by the board.

MR. GREEN: Okay. The reason I asked the question was that
would this other hearings be concerning that as well? I guess
the answer to that is no?

MR. HORNISH: No.
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MR. SMITH: Just a point for your all's information, which I

guess from several comments and so forth, I didn't
participate in the rewriting of the rules. I voted on them
when they were brought up in our board meetings. So...

MR. TETER: He's shucking it all on to Mark.

MR. SMITH: No, it was a board vote. They were all
discussed, okay? But I don't have time you know for this you
gquys.- Either support them or you don't, but I'm not gonna
waste my time in Charleston.

MR. TETER: But at least we can still laugh.

MR. SMITH: Anything further? Hearing done? Meeting closes
12:06.
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